This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


PARK  CHAMBERLAtff 

Attorney  at  Law 

BAkFOUR   BUILDING 

SAN  FRANetSCO  4 


Google 


^^y  '/ 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


REPORTS  OF  CASES 


DITBtlCINVD  m 


THE  SUPREME  COURT 


or  THX 


STATE  OF  CALIFORNU 


FBOM  MASOH  21,  1918,  TO  9BPTBMBBB  17,  M18. 


RANDOLPH  V.  WHITING 

BEPOBTEB 


VOLUME  178 


SAN  TBANCISOO 

BANCROFT-WHITNEY  COMPANY 

1919 


Digitized  by 


Google 


Oopyriglit  1919, 

BT 
BANCBOPT-WHITNBY  COMPANT 


Sah  Fkancisoo 

Thv  FiLinsB  Brothkbs  Elbgtbotypx  Compakt 

Typographers  and  8ter£otypers 


Digitized  by 


Google 


SUPREME  COURT. 


PRANK  M.  ANGELLOTTI,    Chief  Juitice. 

DEPARTMENT  ONK. 

LUCIEN  SHAW,  Presiding  Justice. 
M.  C.  SLOSS,  Justice. 
WILLIAM  P.  LAWLOB,  Justice. 

DEPARTMENT  TWO, 

W.  G.  LORIQAN,  Presiding  Justice. 
HENRY  A.  MELVIN,  Justice. 
CURTIS  D.  WILBUR,  Justice* 

OFFICERS  OF  THE  COURT. 

U-  S.  Webb Attorney-General 

E.  B.  Power Assistant  Attorney-General 

Raymond  Benjamin Chief  Deputy  Attorney-General 

Robert  W.  Harbison Deputy  Attorney-General 

J.  H.  Riordan Deputy  Attorney-General 

Robert  M.  Clarke Deputy  Attorney-General 

B.  T.  MoKisiCK Deputy  Attorney-General 

J.  ChabIiES  Jones Deputy  Attorney-General 

Frank  L.  Guerbna Deputy  Attorney-General 

Randolph  V.  Whiting Reporter 

James  L.  Robison First  Assistant  Reporter 

Fred  L.  Stewart Second  Assistant  Reporter 

Henry  F.  Wrigley .Third  Assistant  Reporter 

B.  Grant  Taylor Clerk 

W.  R.  Mackrillb Chief  Deputy  Clerk,  San  Francisco 

Isadore  Erb Deputy  Clerk,  San  Francisco 

Q.  H.  S.  Dbyden Deputy  Clerk,  San  Francisco 

(iii) 


Digitized  by 


Google 


iv  Supreme  Coubt. 

A.  S.  Ramaqe Deputy  Clerk,  San  Francisco 

M.  C.  Van  Allen Deputy  Clerk,  Los  Angeles 

Wm.  I.  Tbaegeb Deputy  Clerk,  Los  Angeles 

Rat  C.  Wabing Deputy  Clerk,  Sacramento 

Harriet  P.  Tyler Clerk's  Stenographer 

Henry  C.  Pinkler Secretary 

Joseph  B.  Dryden Secretary 

P.  S.  Laftbrty Phonographic  Reporter 

W.  J.  Nicholson Phonographic  Reporter 

Thos.  p.  Dunn Librarian 

J.  M.  Meredith Bailiflf 

E.  B.  Hinklb Bailiff 


Digitized  by 


Google 


ORGANIZATION  OF  SUPREME  COURT. 


[OoBstitiitioii,  article  YI,  section  2.] 

Sbo.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and.  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, Department  One  and  Department  Two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  of  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.  The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judgment.  The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment  shall 
be  final.  No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the  con- 
currence of  two  associate  justices.  The  chief  justice  may 
convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  concur- 
rence of  four  justices  present  at  the  argument  shall  be  neces- 
sary  to  pronounce  a  judgment  in  Bank ;  but  if  four  justices, 
so  present,  do  not  concur  in  a  judgment,  then  all  the  justices 
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qualified  to  sit  in  the  cause  shall  hear  the  argument;  but 
to  render  a  judgment,  a  concurrence  of  four  judges  shall  be 
necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writ- 
ing, and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
80  sitting,  but  the  justices  so  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inability 
to  act. 
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REPORTER'S  NOTE. 

Through  clerical  error  the  opinion  in  People  v.  Kings  Co. 
Development  Co.,  reported  in  Volume  177  California  Re- 
ports, page  529,  was  shown  as  written  by  Mr.  Justice  Sloss 

instead  of  by  Mr.  Justice  Shaw.    . 
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REPORTS  OF  CASES 

DBTEBUINXDIM 

THE  SUPREME  COURT 

OF  THX 

STATE  OF  CALIFORNIA. 


[li.  A.  No.  4105.    Departmant  Two.— March  21,   1918.] 

HENRY   W.    O'MELVENEY   et   al.,    Appellants,    ▼• 
GRIFFITH  J.  GRIFFITH  et  al.,  Respondents. 

Municipal  Cobfobations — ^Los  Angeles  Chaktes — Gift  bt  Individual 

OP    BUILDINOS    FOR    PakK — YOID    ORDINANCE — INTEBREXNCE    WiTH 

Powers  of  Park  Commissionebs. — An  ordinance  of  the  city  council 
of  Los  Angeles  accepting  the  proposal  of  a  private  person  to  erect  at 
his  own  expense  as  a  gift  to  the  citj  a  "Greek  Theater"  and  a  "hall 
of  science  and  observatorj"  in  one  of  the  citj  parks  is  void,  being 
in  violation  of  the  charter  which  vests  the  management  and  con- 
trol of  the  park  system  in  the  board  of  park  commissioners,  where  the 
condition  of  the  gift,  imposed  by  the  donor,  and  the  ordinances  ac- 
cepting the  gift  and  attempting  to  comply  with  the  conditions,  pro- 
vided that  the  plans  for  the  structures  were  to  be  furnished  by  the 
donor  "subject  to  the  approval  of  the  mayor"  or  a  committee,  that  the 
structures  were  to  be  erected  under  the  supervision,  not  of  the  park 
commissioners,  but  of  "three  citizens  appointed  by  the  mayor"  thereto 
authorised  by  ordinance,  and  that  after  the  erection  of  the  structures 
they  were  to  be  managed  and  controlled,  not  by  the  park  commis- 
sioners, but  by  the  said  appointees  of  the  mayor. 
Id. — Special  Provisions  op  Charter  Construed. — ^The  ordinance  ac- 
cepting the  gift  and  providing  for  the  appointment  of  a  committee 
in  accordance  with  the  conditions  of  the  gift  was  not  justified  by  a 
provision  in  the  charter  empowering  the  city  "to  receive  gifts 
...  in  fee  simple  or  in  trust  for  charitable  or  other  purposes; 
and  to  do  all  things  and  acts  necessary  to  carry  out  the  purposes 
of  such  .  .  .  donations  with  power  to  manage  .  .  .  the  same  in 
accordance  with  the  terms  of  the  .  .  .  donations";  nor  was  the 
ordinance  authorized  by  a  provision  in  the  charter  that  vests  aU 
the  legislative  power  of  the  city  "except  as  hereinafter  otherwise 
provided"  in  the  council  and  mayor,  since  one  of  the  express 
reservations  thereafter  "otherwise  provided"  in  the  charter  is  that 
the  board  of  park  commissioners  has  power  to  accept  gifts  for  the 
CLXXVIII  Osl.— 1 
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park  for  and  on  behalf  of  the  dtj,  to  erect  buildings  thereon,  to 
manage  and  control  their  erection  and  their  maintenance  thereafter. 

Id. — iNjUNcmoN — ^Partus — Citizens  and  Tazpayebs — Capacity  to  8u». 
The  plalntiffBy  alleged  to  be  citizens  and  tazpajers,  had  legal  capacity 
to  8ue  the  committee  appointed  by  the  mayor  from  carrying  out  the 
proTiBions  of  the  ordinance  and  interfering  with  the  park  commis- 
sioners, since  the  ordinance  required  the  furnishing  of  property  of 
the  city,  to  wit,  free  light,  power,  water,  rock  and  gravel  in  the 
erection  of  the  buildings. 

ID. — ^PAXK  CoififiBSiONEBS. — The  plaintiffs  were  proper  parties  to  sue 
for  the  further  reason  that  they  are  alleged  to  be  members  of  the 
board  of  park  commissioners,  and  as  such  commissioners,  charged 
with  the  erection  of  public  buildings  in  the  parks,  they  are  specially 
Interested  in  the  question. 

lb. — iNjuNcnoN  "Pbofvl  Bkmsdt. — Injunction  in  such  ease  was  ths 
proper  reme^. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo« 
'Angeles  County.    Louis  M.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

O'Melveney,  Stevens  &  Milliken,  for  Appellants. 

Albert  Lee  Stephens,  City  Attorney,  and  Charles  S.  Bur- 
nell,  Assistant  City  Attorney,  for  Respondents. 

WILBUB,  J. — ^This  is  an  appeal  from  a  judgment  in  favor 
of  defendants  on  demurrer.  Plaintiffs  sue  as  citizens  and 
taxpayers  and  also  as  members  of  the  board  of  park  commis- 
sioners of  the  city  of  Los  Angeles,  to  enjoin  the  defendants, 
claiming  to  act  as  officers  of  the  city  under  certain  ordinances, 
from  carrying  out  the  provisions  of  such  ordinances  and  from 
interfering  with  the  power*  and  duties  of  the  park  commis- 
sioners. The  defendant  Griffith  J.  Griffith  has  offered  to 
erect,  at  his  own  expense,  for  the  city  of  Los  Angeles,  to  be- 
come the  property  of  the  city,  two  structures,  one  a  "Qreek 
theater,"  costing  not  less  than  fifty  thousand  doUars,  in  Ver- 
mont Canyon;  the  other  a  **hall  of  science  and  observatory," 
costing  not  less  than  one  hundred  and  fifty  thousand  dollars, 
on  Mt.  Hollywood,  both  in  a  certain  public  park  of  the  city  of 
Los  Angeles,  known  as  ''Griffith  Park."  The  donor  proposed 
that  the  plans  for  said  buildings  were  to  be  furnished  by  him, 
subject  to  the  approval  of  the  city  council  and  mayor,  or  a  com. 
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mittee,  and  the  structures  were  to  be  erected  under  the 
supervision  of  three  citizens  appointed  for  that  purpose  by 
the  mayor  of  the  city,  thereto  authorized  by  ordinance.  The 
city  was  to  furnish  the  light,  power,  and  water  necessary  in 
the  construction  of  said  buildings  from  its  supply  of  each. 
Bock  and  gravel  in  the  park  was  also  to  be  used  in  the  con- 
struction of  said  buildings  and  the  necessary  trails  and  road- 
ways constructed  to  make  the  same  accessible.  After  the 
erection  of  said  structures  they  were  to  be  managed  and  con- 
trolled by  the  said  appointees  of  the  mayor.  No  point  is 
made  in  the  case  as  to  the  desirability  of  the  acceptance  of 
the  gift,  nor  to  the  public  character  of  the  improvements  pro- 
posed; nor  is  there  any  contention  that  the  conditions  at- 
tached to  the  gift  are  unreasonable,  or  in  any  way  improper, 
save  only  in  so  far  as  they  may  interfere  with  the  preroga- 
tives of  the  plaintiffs  as  park  commissioners.  The  city  coun- 
cil passed  an  ordinance  accepting  the  donor's  gift,  and  in 
compliance  with  the  conditions  thereof  established  a  board  of 
three  commissioners  to  erect  and  manage  such  structures. 
The  respondents  were  appointed  by  the  mayor  as  such  com- 
mission, and  appellants  seek  to  enjoin  them  from  can*ying 
out  the  proposed  plan,  on  the  ground  that  the  ordinance  in 
question  is  in  conflict  with  the  charter  powers  of  the  appel- 
lants. The  powers  of  the  board  of  park  commissioners  and 
of  the  city  council  are  derived  from  the  charter  of  the  city  of 
Los  Angeles  and  the  several  amendments  thereto.  The 
powers  and  duties  of  the  park  commission  are,  in  part,  de- 
fined as  follows: 

*'  (c)  To  purchase  and  lease  property  for  park  purposes,  or 
for  the  use  and  benefit  of  the  park  department,  and  to  have 
general  supervision,  control,  care  and  custody  of  all  real  and 
personal  property  owned  by  the  city  of  Los  Angeles  and  used 
in  and  about  the  parks  or  park  system  of  said  city,  and  gen- 
erally to  do  any  and  all  things  that  may  be  necessary  to  carry 
out  the  spirit  and  intent  of  this  charter  in  establishing,  main- 
taining, operating,  improving  and  enlarging  the  public  parks 
and  park  system  of  the  city  of  Los  Angeles;  and 

'*  (d)  Subject  to  such  ordinances  as  may  from  time  to  time 
be  adopted  by  the  council,  to  have  and  exercise  charge,  super- 
intendence and  control  of  the  design,  location,  construction, 
maintenance  and  use  of  all  buildings,  pavilions  and  other 
structures,  and  all  fountains,  statues,  sculptures,  monuments, 
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arches  or  other  structures  in  such  parks,  pertaining  to  park 
purposes,  and  intended  for  the  convenience  of  the  public,  or 
for  the  ornamentation  of  such  parks.''  (Sec.  118,  subds.  c 
and  d.) 

"The  board  of  park  commissioners  may,  for  and  on  behalf 
of  the  city  of  Los  Angeles,  receive  donations,  legacies  or  be- 
quests for  the  improvement  or  maintenance  of  said  parks  or 
park  system,  or  for  the  acquisition  of  new  parks,  and  all 
moneys  that  may  be  derived  from  such  donations,  legacies  or 
bequests,  shall,  unless  otherwise  provided  by  the  terms  of 
such  donation,  legacy  or  bequest,  be  deposited  in  the  treasury 
of  the  city  of  Los  Angeles,  to  the  credit  of  the  park  fund. 
...  As  to  all  such  property  the  board  of  park  commis- 
sioners shall  be  deemed  and  considered  to  be  a  special  trustee 
thereof  for  the  city  of  Los  Angeles.*'  (Stats.  1911,  sec.  119, 
p.  2051  et  seq.) 

It  will  be  observed,  therefore,  that  the  management  and 
control  of  the  park  system  of  the  city,  and  of  all  real  and  per- 
sonal property  devoted  to  that  use,  as  well  as  the  erection  and 
maintenance  of  all  buildings  thereon,  is  very  fully  vested  in 
the  board  of  park  commissioners.  It  is  provided,  with  refer- 
ence to  the  erection  and  control  of  buildings,  that  the  same 
shall  be  ''subject  to  such  ordinances  as  may  from  time  to 
time  be  adopted  by  the  council."  (Sec.  118,  subd.  d,  supra,) 
But  here  we  do  not  have  a  case  where  the  council  sought  by 
ordinance  to  direct  the  board  of  park  commissioners  as  to  the 
manner  in  which  they  should  act  in  the  location,  maintenance, 
or  use  of  buildings  in  a  public  park,  but  an  ordinance  by 
which  it  is  sought  to  take  from  the  board  of  park  commis- 
sioners control  over  such  improvements  during  erection  and 
after  they  have  been  completed,  and  by  which  it  is  sought 
to  make  a  contract  with  a  private  individual  for  the  creation 
of  public  officers  to  have  control  thereover  in  accordance  with 
his  proposal  for  the  erection  and  maintenance  of  the  building. 
We  have  an  acceptance  by  the  city  council  for  and  on  behalf 
of  the  city  of  a  gift,  the  consideration  for  which  moving  from 
the  city  is  a  surrender  by  the  city  council  of  some  of  the 
powers  of  the  board  of  park  commissioners  vested  in  them, 
not  by  the  city  council,  a  creature  of  the  charter,  but  by  the 
charter  itself.  That  is  to  say,  one  of  the  boards  created  by 
the  people  seeks  to  take  from  another  board,  also  created  by 
the  people  through  its  charter,  a  power  expressly  vested  by 
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the  people  in  the  latter  board.  To  justify  this  result  two  pro- 
visions of  the  charter  are  called  to  our  attention :  One,  the  pro- 
vision that  the  city  is  given  power  to  **  receive  bequests,  gifte 
and  donations  of  all  Mnds  of  property,  in  fee  simple,  or  in 
trust,  for  public  charitable  or  other  purposes;  and  to  do  all 
things  and  acts  necessary  to  carry  out  the  purposes  of  such  be- 
quests, gifts  and  donations,  with  power  to  manage,  sell,  lease, 
or  otherwise  handle  and  dispose  of  the  same,  in  accordance 
with  the  terms  of  the  bequest,  gift  or  donation."  (Charter, 
sec.  2,  subd.  16.)  The  other  that  the  charter  vests  all  the  legis- 
lative power  of  the  city,  **  except  as  hereinafter  otherwise  pro- 
vided," in  the  council  and  mayor.  If  we  consider  that  the 
acceptance  of  a  gift  in  behalf  of  the  city  and  a  compliance 
with  the  terms  of  such  gift  is  a  legislative  function  and 
therefore  vested  in  the  city  council,  and  that  for  that  reason 
and  upon  that  basis  the  city  council  was  empowered  to  accept 
the  gift  and  comply  with  the  conditions  thereof,  we  are  met 
with  the  express  reservation  of  section  12  with  reference  to 
legislative  powers;  namely,  that  where  ** hereinafter  other- 
wise provided"  the  city  council  have  not  such  legislative 
power.  Among  the  things  ''hereinafter  otherwise  provided" 
is  that  the  board  of  park  commissioners  has  power  to  accept 
gifts  for  the  park  for  and  on  behalf  of  the  city,  to  erect  build- 
ings thereon,  to  manage  and  control  their  erection  and  their 
maintenance  thereafter.  We  are  constrained  to  hold,  there- 
fore, that  Mr.  GriflSth  in  his  proposal  to  the  ^.ity  of  Los 
Angeles  imposes  as  a  condition  of  his  gift  requirements  which 
are  violative  of  the  fundamental  law  of  the  city  and  opposed 
to  the  wishes  of  the  people  thereof  as  declared  in  the  funda- 
mental law  of  said  city;  that  the  ordinances  attempting  to 
comply  therewith  are  void  as  being  in  violation  of  the  funda- 
mental law  of  the  city. 

One  of  the  points  raised  by  the  demurrer  in  the  court  be- 
low was  that  the  plaintiffs  did  not  have  the  capacity  to  sue. 
They  allege  that  they  are  citizens  and  taxpayers.  The  ordi- 
nance in  question  required  the  furnishing  for  the  erection  of 
the  buildings  by  the  city  of  free  light,  power,  water,  rock,  and 
gravel.  Inasmuch,  therefore,  as  the  property  of  the  city  was 
to  be  used  in  the  proposed  buildings,  and  for  the  further 
reason  that  the  members  of  the  board  of  park  commissioners 
charged  with  the  erection  of  buildings  in  the  public  parks  are 
specially  interested  in  the  question,  we  hold  that  they  had 
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the  capacity  to  sue  in  this  case,  and  that  the  remedy  by  in- 
junction was  proper.  {Wheeler  v.  Herbert,  152  Cal.  224, 
[92Pac.  353].) 

The  judgment  and  order  sustaining  the  demurrer  are  re- 
versed; defendants  to  have  thirty  days  after  notice  of  filing 
of  renUtiitnr  in  the  lower  court  in  which  to  answer. 

Victor  B.  Shaw,  J.,  pro  tern.,  and  Melvin,  J.,  concurred. 


[U  A.  No.  4159.    Department  Ose.— March  23,  1918.] 

HOWARD  J.  GILMOUR,  Appellant,  v.  NORTH  PASA- 
DENA  LAND  AND  WATER  COMPANY  (a  Corpora- 
tion),  et  al.,  Respondents. 

Husband  and  Wifs— Deed  to  Both — Pusuicption — Sepabatb  Peop^ 
KETT.—Under  section  164  of  the  Civil  Code  m  amended  in  1889  (Stats. 
1889,  p.  328),  a  conyeyanoe  of  property  to  a  married  woman  and 
her  huaband  presumptivelj  vested  an  undivided  one-half  interest  in 
the  wife  as  her  separate  property. 

Id. — Rebuttable  Pbebumption. — Such  presumption  is  not  conclusive,  ex- 
cept with  respect  to  a  bona  fide  purchaser  for  value,  and  may  be 
overcome  by  evidence  showing  that,  notwithstanding  the  form  of 
the  conveyance,  the  property  belongs  to  the  community. 

Id. — GoififUNiTT  bHAiLACTEB. — BuBDEN  OP  Pboof. — Where  a  deed  of 
conveyance  has  been  made  to  a  husband  and  wife,  the  burden  of 
proving  the  community  character  of  the  property  rests  on  the 
husband. 

Id. — ^Pbopebtt  Acquibxd  With  Oommunitt  Funds — Gift — Intent. — 
Where  property  conveyed  to  husband  and  wife  is  purchased  with 
community  funds,  the  property  acquired  would  be  community  prop- 
erty unless  there  was  an  intent  on  the  part  of  the  husband  to  make 
a  gift  to  the  wife  of  the  interest  transferred  to  her  name. 

Id. — EviDENCB— Form  of  Conveyance. — The  fact  that  a  conveyance 
of  property  purchased  with  community  funds  is  made  in  form  to 
both  the  husband  and  the  wife  is  itself  some  evidence  of  an  intent 
on  the  part  of  the  husband  to  make  a  gift  to  the  wife  of  the  inter- 
est conveyed  to  her. 

Id,— Question  of  Fact. — The  husband's  testimony  in  such  case  that  he 
did  not  intend  to  make  a  gift  to  the  wife  is  not  conclusive,  but  the 
intent  accompanying  the  act  ia  to  be  inferred  by  the  court  or  juiy 
from  all  the  eircumatances. 
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In. — Eyidengb  Sustaining  I^ndinos. — ^Evidenae  found  Buffieient  to  bus- 
tiBdii  a  finding  of  fact  supporting  ths  presumption  that  a  eonvey- 
anee  to  a  husband  and  wife  vested  the  undivided  one-half  of  the 
property  in  the  wife. 

OOST8 — BSPBESKNTATIVB  DSSCBIFTION — ^INDIVIDUAL  LUBIUTT. — The  fact 

that  parties  plaintiff  in  an  aetion  deseribed  themselves  in  their 
complaint  as  a  "water  committee  for  residents  of  Block  A,  etc.," 
does  not  alter  their  status  as  parties  to  the  aetion,  and  a  judg- 
ment for  costs  runs  against  them  as  individuals. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  Lewis,  for  Appellant. 

Porter  &  Sutton,  for  Respondents. 

SLOSS,  J.— In  1910,  Mrs.  H.  J.  Gilmour  (the  wife  of  the 
plaintiff  and  appellant  in  the  present  action),  together  with 
Arizona  Garrison  and  Mary  P.  Taylor,  commenced  an  action 
against  North  Pasadena  Land  and  Water  Company,  a  corpo- 
ration. That  action  resulted  in  a  judgment  in  favor  of  the 
defendant  and  against  the  plaintiffs  for  $378.05,  costs  of  suit. 
The  judgment  was  affirmed  on  appeal.  {Oarrison  v.  North 
Pasadena  L.  &  W.  Co.,  163  Cal.  235,  [124  Pac.  1009].) 

In  March,  1913,  the  judgment  creditor  caused  execution  to 
be  issued  and  placed  in  the  hands  of  the  sheriff  of  Los 
Angeles  County.  The  sheriff  levied  on  all  the  right,  title, 
and  interest  of  Mrs.  H.  J.  Gilmour  in  and  to  two  lots  in  the 
city  of  Pasadena,  and  was  about  to  sell  them  when  the  plain- 
tiff commenced  the  present  action  to  enjoin  such  sale.  The 
complaint  alleged,  in  effect,  that  the  lots  were  community 
property  of  the  plaintiff,  Howard  J.  Gilmour,  and  his  said 
wife,  and  that  the  threatened  sale  would  cast  a  cloud  upon 
plaintiff's  title.  An  application  for  a  temporary  injunction 
was  denied,  and  the  property  was  sold  by  the  sheriff  to  J.  E. 
Garrison,  who  had  become  the  assignee  of  the  judgment  ob- 
tained by  North  Pasadena  Land  and  Water  Company.  The 
sum  bid  by  Garrison  was  $185,  which  was  credited  on  the 
judgment.    The  assignment  to  Garrison  and  the  execution 
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sale  to  him  were  set  up  by  a  supplemental  complaint,  in  which 
the  plaintiff  asked  that  Garrison  be  made  a  party,  and  that 
the  execution  sale  and  the  sheriff  *s  certificate  issued  there- 
under be  '* decreed  to  be  clouds  upon  the  plaintiff's  title."      n 

The  answer  denied,  among  t>ther  things,  that  the  lots  were 
community  property  of  the  plaintiff  and  his  wife,  and  the 
court  found  against  the  averments  of  the  complaint  in  this 
behalf.  Judgment  was  entered  in  favor  of  the  defendants. 
Plaintiff's  motion  for  a  new  trial  having  been  denied,  he  ap- 
peals from  the  order  of  denial,  and  from  the  judgment. 

The  plaintiff  attacks  as  unsupported  the  finding  relative 
to  the  ownership  of  the  lots  sold.  The  instrument  under 
which  plaintiff  claimed  title  was  a  deed  made  in  19Q8.  grant- 
ing the  property  "to  Howard  J.  Gilmour  and  Sarah  J. 
Gilmour,  his  wife."  Under  section  164  of  the  Civil  Code,  as 
amended  in  1889  [Stats.  1889,  p.  328],  such  conveyance  pre- 
sumptively vested  an  undivided  one-half  interest  in  the  wife, 
as  her  separate'  property.  Except  as  against  a  6ona  fid^  pur- 
chaser for  value — and  it  is  not  claimed  that  the  defendants 
come  within  this  category — ^the  presumption  is,  however,  not 
conclusive.  It  may  be  overcome  by  evidence  showing  that, 
notwithstanding  the  form  of  the  conveyance,  the  property 
conveyed  belongs  to  the  community.  {Fanving  v.  Oreen,  156 
Cal.  279,  [104  Pac.  308].) 

The  burden  of  proving  the  community  character  of  the 
property  rests  on  the  husband.  {Alferitz  v.  ArrivUlaga,  143 
Cal.  646,  [77  Pac.  657].)  If,  as  appears  to  have  been  the 
case  here,  the  purchase  price  consisted  of  community  funds, 
the  property  acquired  would  become  community  property, 
unless  there  was  an  intent  on  the  part  of  the  husband  to 
make  a  gift  to  the  wife  of  the  interest  transferred  to  her 
name.  {Fanmng  v.  Oreen,  stcpra.)  But  the  form  of  the 
conveyance  is  itself  some  evidence  of  an  intent  to  make  such 
gift.     (Shaw  V.  Bemal,  163  Cal.  262,  [124  Pac.  1012].) 

The  appellant  contends  that  the  undisputed  evidence  shows 
conclusively  that  the  husband  had  no  intent  to  make  a  gift 
of  any  part  of  the  property  to  his  wife.  We  cannot  assent  to 
this  claim.  The  presumption  declared  by  section  164,  ''al- 
though disputable,  is  itself  evidence,  and  it  is  for  the  trial 
court  to  say  whether  the  evidence  offered  to  overthrow  the 
presumption  has  suflBeient  weight  to  effect  that  purpose.'* 
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iPab$i  V.  Shearer,  172  Cal.  239,  [156  Pac.  466].)  The  testi- 
mony  relied  on  by  the  appellant  in  thia  behalf  was  by  no 
means  dear.  While  both  spouses  were  careful  to  say  that 
the  land  was  conveyed  to  them  "as  community  property," 
their  further  and  more  specific  statements  indicated  that  the 
deed  was  made  to  both  because  of  the  wife's  demand,  agreed 
to  by  the  husband,  that  she  should  have  a  separate  interest  in 
the  property.  The  intent  accompanying  the  act  is  to  be  in- 
ferred by  the  court  or  jury  from  all  the  circumstances,  and 
the  party's  own  testimony  that  he  did  not  intend  to  make  a 
gift,  while  competent,  is  not  conclusive.  It  certainly  cannot 
be  said,  in  view  of  the  character  of  the  evidence  in  this  case, 
that  the  court  was  not  authorized  to  find  that  the  presump- 
tion had  not  been  overcome.  In  Fanning  v.  Oreen,  156  Cal. 
279,  [104  Pac.  308],  as  in  Fulkerson  v.  SiUes,  156  Cal.  703, 
[26  L.  E.  A.  (N,  S.)  181,  105  Pac.  966],  cited  by  appellant, 
the  trial  court  had  found  that,  notwithstanding  the  form  of 
the  conveyance,  the  property  was,  in  fact,  community  prop- 
erty, and  in  each  case  the  finding  was  held  to  be  sustained  by 
the  evidence.  If  the  trial  court  had  found  the  other  way  on 
the  evidence,  its  finding  might  equally  have  been  upheld  on 
appeal.  In  the  present  case,  the  evidence  offered  to  overcome 
the  statutory  presumption  is  decidedly  less  direct  and  con- 
vincing than  it  was  in  the  cases  referred  to. 

If  the  wife  was  the  owner  of  an  undivided  one-half  interest 
in  the  lots,  the  plaintiff  was,  of  course,  not  entitled  to  prevent 
a  sale  of  her  interest,  or  to  have  such  sale,  once  made,  set 
aside. 

The  contention  that  Mrs.  Gilmour  was  not  personally  liable 
on  the  judgment  for  costs  is  without  merit.  The  former 
action  was  brought  by  her  and  her  two  coplaintiffs,  and  the 
judgment  for  costs  ran  against  them  as  individuals.  The 
fact  that  they  described  themselves  in  their  complaint  as  a 
"water  committee  for  residents  of  Block  A,  etc.,"  does  not 
alter  their  status  as  parties  to  the  action. 

It  is  further  claimed  that  the  judgment  in  the  former  suit 
had  been  paid  and  satisfied  by  Garrison.  But  the  finding  is 
to  the  contrary,  and  it  is  fully  supported  by  evidence  indicat- 
ing that  Garrison  did  not  pay  the  judprment,  but  merely  took 
an  assignment  thereof  from  the  North  Pasadena  Land  and 
Water  Company. 
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The  views  herein  expressed  render  immaterial  any  other 
points  urged  in  the  briefs. 

The  judgment  and  the  order  denying  a  new  trial  axe 
affirmed. 

Bichards,  J.,  pro  tern,,  and  Shaw,  J.,  concurred. 


[L.  A.  No.  4166.    Department  One.— March  23,  1918.] 

W.  H.  IBWIN,  Respondent,  v.  GOLDEN  STATE  AUTO 
TOUR  CORPORATION  (a  Corporation),  Appellant. 

NsGUOENGi  —  Injury  roic  Toubino  Cab  to  Inyitbd  Passbnoeb  on 
Auto  Truck  —  Imputbd  Neqligbnob  —  Instbuctions. — Where  the 
driyer  of  an  auto  truck  invited  the  plaintiff  to  ride  with  him,  and 
the  plaintiff,  while  about  to  board  the  truck,  was  stiruek  and  injured 
by  defendant's  passing  touring  car,  it  was  proper  to  instruct  the 
jury  that  if  thej  found  from  the  evidence  that  the  plaintiff  was 
about  to  board  the  truck  as  the  guest  of  its  driver,  neither  ezer- 
eising  nor  assuming  any  control  over  it,  then,  even  though  they 
might  also  find  that  the  auto  truck  was  not  properly  equipped  or 
lighted,  or  that  its  driver  was  negligent  in  any  other  respect,  such 
negligence  must  not  be  imputed  to  the  plaintiff,  he  being  responsible 
only  for  the  exercise  of  ordinary  care  on  his  own  part. 

Id. — ^Acceptance  of  Conditions  by  Invited  Passenobb — Instbuctiom 
Refused. — In  euch  case  the  refusal  of  an  instruction  that  the  plain- 
tiff, when  he  was  in  the  act  of  getting  on  the  auto  truck,  which  was 
standing  in  the  street,  accepted  the  conditions  there  existing,  includ- 
ing the  position  in  which  said  auto  truck  was  standing,  waa  not 
erroneous. 

Id. — ^Mattxbs  not  Undeb  Control  of  Invited  Passenoeb. — ^Even  as- 
suming that  the  relation  of  driver  and  passenger  had  arisen  upon  the 
acceptance  by  plaintiff  of  the  driver's  invitation  to  ride,  the  pas- 
senger is  not  to  have  imputed  to  him  the  negligence  of  the  driver  in 
respect  to  matters  over  which  the  passenger  or  a  person  about  to 
become  a  passenger  had  no  direction  or  control. 

Id.— ExEBasE  of  Pbo^eb  Cabb  by  Plaintiff— Question  of  Pact  fob 
Jury. — ^Whether  or  not  the  plaintiff  exercised  proper  care  under 
the  eircumatances  of  the  instant  case  was  a  question  of  fact  for  the 
Jury. 

ID. — Municipal  Ordinance — ^Violation  of  Obdinancx  by  Dbiveb. — ^A 
municipal  ordinance  of  the  city  where  the  accident  occurred,  making 
it  unlawful  to  stop  any  vehicle  on  any  street  unless  the  side  next 
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tbe  enrb  was  not  more  than  two  feet  from  the  curb  waa  properlj 
exduded  when  offered  in  evidence  bj  the  defendant,  sinee  the  yio- 
lation  of  the  ordinance  hj  the  driver  was  entirely  immaterial,  except 

on  the  doctrine  of  imputed  negligence  which  was  eliminated  from 

the  case. 

In.— COKTBXBUTOBT    NEGXJOENCB— QUBSTION    OF   FaOT    FOB   THX   JUST. — 

In  the  ease  at  bar  the  record  does  not  show  that  the  plaintiff  was 
guilty  of  contributory  negligence,  but  that  the  question  of  con- 
tributory negligence  was,  under  proper  instructions,  a  question  of 
fact  for  the  juiy. 
In.— -ITnatoidabis  Aocident— Not  Shown  bt  Evidencb. — ^Where  the 
evidence  showed  that  the  plaintiff  was  on  a  public  street  in  plain 
nght,  for  a  distance  of  150  feet,  of  the  driver  of  the  defendant's 
touring  car,  and  was  there  run  into  from  behind  by  the  defendant's 
ear,  while  the  driver  had  practically  three-fourths  of  the  width  of 
an  otherwise  unoccupied  street  in  which  to  have  altered  his  course 
to  avoid  striking  the  plaintiff,  an  appellate  court  cannot  say,  as 
a  matter  of  law,  that  the  accident  was  unavoidable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Riddle  &  Cheroske,  for  Appellant. 

Tyrrell,  Abrahams  &  Brown,  for  Respondent. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment and  order  denying  a  motion  for  a  new  trial  in  an  action 
for  damages  for  personal  injuries.  Concerning  the  facts  of 
the  case  there  is,  with  one  exception,  no  material  dispute. 
The  accident  in  which  the  plaintiff  suffered  his  injuries  oc- 
curred on  the  evening  of  February  18,  1914,  on  North  Broad- 
way Street  near  Pritchard  Street,  in  the  city  of  Los  Angeles. 
Plaintiff's  version  of  it  is  substantially  adopted  for  the  pur- 
pose of  this  appeal.  He  testified  that  about  5  o'clock  on  the 
evening  of  the  above  date  he  had  taken  a  car  on  North  Broad- 
way and  Eighteenth  Avenue,  and  ridden  out  North  Broadway 
to  Pritchard  Street,  where  he  got  off  the  car  and  went  across 
the  street  to  a  butcher-shop  to  get  some  meat.  As  he  went 
into  the  butcher-shop  he  met  Mr.  Kelley,  whose  truck  was 
standing  in  front  of  the  shop,  and  who  asked  him  if  he 
wanted  a  ride  home.     (Mr.  Kelley  lived  in  his  neighborhood.) 
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The  plaintiff  answered  yes,  and  went  on  into  the  shop  to  get 
his  meati  Mr.  Eelley  in  the  meantime  going  elsewhere  on  an 
errand.  Coming  out  of  the  shop  the  plaintiff  walked  to  the 
curb  at  the  rear  end  of  Kelley's  truck,  which  it  is  stipulated 
was  fourteen  feet  long  and  five  feet  wide.  It  was  backed  up, 
the  right-hand  rear  wheel  being  against  the  curb  and  the 
right-hand  front  wheel  a  distance  from  the  curb,  stated  by 
the  plaintiff  to  have  been  not  over  three  feet,  but  variously 
estimated  by  the  different  witnesses.  It  is  upon  this  point,  in 
fact,  that  the  main  dispute  between  the  parties  arose,  the 
witnesses  for  the  defendant  asserting  that  the  front  end  of 
Kelley's  truck  was  at  such  a  distance  from  the  curb  out  in 
the  street  as  to  constitute  a  violation  of  the  ordinance  of  the 
city  in  respect  to  the  positions  of  vehicles  with  relation  to  the 
curb.  However  that  may  be,  the  plaintiff  states  that  he 
walked  to  the  curb  and  looked  down  the  street,  when  he  saw  a 
touring  car  approaching  and  being  at  the  time  about  150  feet 
away,  and  out  in  the  street  next  to  the  car  track.  The  street 
was  fairly  lighted,  though  it  was  raining  at  the  time  and  the 
plaintiff  had  his  umbrella  up.  The  front  and  rear  lights  on 
Kelley's  truck  were  lighted.  The  plaintiff  stepped  off  the 
curb,  walked  around  the  rear  end  of  Kelley's  truck  toward 
the  front,  put  his  right  foot  on  the  foot-board,  laid  his  meat 
on  the  seat,  lowered  his  umbrella,  and  was  about  to  step  up 
into  the  truck,  his  face  being  toward  it  and  his  back  in  the 
direction  of  the  approaching  touring  car.  While  in  this  posi- 
tion he  was  struck  by  the  touring  car,  which  passed  over  his 
leg,  causing  the  injuries  for  which  he  sues.  The  tourin*^  car. 
prior  to  its  impact  upon  the  plaintiff,  had  been  climbing  a 
somewhat  steep  grade  from  the  lower  street,  going  slowly  and 
making  sufficient  noise  to  be  heard  by  the  plaintiff  as  he  went 
around  the  truck  to  board  it.  Plaintiff,  in  this  respect,  states 
that  he  heard  the  noise  of  the  approaching  car  but  that  no 
other  warning  was  sounded  prior  to  the  collision.  It  was  be- 
tween twenty-five  and  thirty  feet  from  the  nearest  track  to 
the  curb  on  that  side  of  the  street,  and  as  the  plaintiff  first 
observed  the  touring  car  it  was  approaching  out  in  the  street 
near  the  track,  and  following  a  line  of  approach  which  would 
have  taken  it  safely  by  the  head  of  Kelley's  truck,  and  safely 
past  the  point  where  the  plaintiff  was  about  to  board  it,  with 
space  to  spare.  Upon  a  showins:  of  these  facts  the  plaintiff 
recovered  a  verdict  and  judgment  for  the  sum  of  two  thou- 
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sand  five  hundred,  dollars,  which  the  coart  ref  osed  to  set  aside 
on  motion-  for  a  xie^^  trial,  wherefore  the  defendant  prosecutes 
this  appeal. 

The  first  conteiition  urged  by  the  appellant  is  that  the  court 
erred  in  giving  the  following  instruction:  **You  are  in- 
structed that,  if  you  find  from  the  evidence  that  plaintiff  was 
about  to  board  the  automobile  truck  as  the  guest  of  its  driver, 
neither  exerciaing  nor  assuming  any  control  over  it,  then, 
even  though  yon  may  also  find  that  the  auto  truck  was  not 
properly  equipped  or  lighted,  or  that  its  driver  was  negligent 
in  any  other  respect,  such  negligence  must  not  be  imputed  to 
plaintifiE.  The  plaintiff  is  responsible  only  for  the  exercise  of 
ordinary  care  on  his  own  part."  In  this  connection  the  ap- 
pellant also  alleges  that  the  court  erred  in  refusing  to  give  in 
lieu  of  the  foregoing  instruction  the  following  instruction  re- 
quested by  the  defendant:  "You  are  hereby  further  in- 
structed that  the  plaintiff  when  he  was  in  the  act  of  getting  on 
to  the  auto  truck  which  was  atanding  in  the  street  accepted 
the  conditions  there  existing,  including  the  position  in  which 
said  auto  truck  was  standing.''  The  rule  which  the  appel- 
lant seeks  to  invoke  in  support  of  its  contention  that  the  trial 
court  was  in  error  in  giving  and  refusing  respectively  the 
foregoing  instructions,  is  that  the  negligence  of  the  driver  of 
a  vehicle  is  to  be  imputed  to  the  passenger;  or,  as  in  the  case 
at  bar,  to  one  about  to  become  such  passenger,  the  appellant 
claiming  that  there  was  sufficient  evidence' that  Kelley  was 
negligent,  with  respect  to  the  position  in  which  his  truck  was 
standing  at  the  time  of  his  invitation  to  the  plaintiff  to  ride 
with  him,  and  in  the  position  in  which  it  still  stood  at  the 
time  when  the  plaintiff  was  attempting  to  board  it,  to  permit 
the  application  of  the  above  rule,  and  hence  that  the  appel- 
lant was  entitled  to  an  instruction  to  the  jury  to  that  effect: 
We  are  of  the  opinion  that  the  rule  for  which  the  appellant 
contends,  however  correct  in  a  proper  case,  cannot  be  given 
application  to  the  facts  of  the  case  at  bar.  It  is  true  that  the 
plaintiff  had  been  invited  by  Kelley  to  ride  home  with  him  in 
his  truck,  but  the  plaintiff  had  in  no  way  participated  in  any 
act  of  negligence  which  Kelley  may  theretofore  have  com- 
mitted in  the  placing  of  his  truck ;  nor  had  the  plaintiff  any 
control  over  the  conduct  of  Kelley  in  regard  thereto,  or  in  his 
management  of  his  vehicle.  The  plaintiff  had  not  yet  be- 
eome,  in  point  of  fact^  a  passenger  upon  Kelley 'a  truck.    The 
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cases,  therefore,  cited  by  counsel  for  the  appellant,  of  persona 
occupying  a  yehide  and  engaging  in  a  mutual  adventure  with 
its  driver  have  no  application  to  the  instant  case.  But  even 
if  it  were,  to  be  assumed  that  the  relation  of  driver  and  pas- 
senger had  arisen  upon  the  acceptance  of  the  former's  in< 
vitation  to  ride,  we  still  think  the  sounder  rule  to  be  that  the 
passenger  is  not  to  have  imputed  to  him  the  negligence  of  the 
driver  in  respect  to  matters  over  which  the  passenger  or  per- 
sons about  to  become  such  had  no  direction  or  control.  The 
following  authorities  sustain  this  view :  Bresee  v.  Los  Angeles 
Traction  Co.,  149  Cal.  131,  [5  L.  E.  A.  (N.  S.)  1059,  85  Pac. 
152] ;  Robinson  v.  New  York  Cent.  B.  B.  Co.,  66  N.  Y.  11,  [23 
Am.  Rep.  1] ;  Dyer  v.  Erie  By.  Co.,  71  N.  Y.  228. 

It  follows  that  the  court  did  not  err  in  refusing  to  give  the 
defendant's  suggested  instruction,  nor  in  its  refusal  to  give 
any  other  of  the  defendant's  offered  instructions  in  which  the 
doctrine  of  imputed  negligence  was  sought  to  be  invoked,  nor 
was  the  court  in  error  in  giving  the  foregoing  instruction  at 
the  plaintiff's  request,  since,  aside  from  its  correct  statement 
as  to  the  rule  of  imputed  negligence,  it  also  embodied  in  its 
concluding  sentence  the  proper  rule  governing  the  plaintiff's 
situation  in  the  instant  case:  ''The  plaintiff  is  responsible 
only  for  the  exercise  of  ordinary  care  on  his  own  part." 
Whether  or  not  he  exercised  such  care  under  the  circum- 
stances of  the  instant  case  was  a  question  of  fact  for  the  jury. 

The  appellant's  next  contention  is  that  the  court  erred  in 
the  exclusion  of  the  ordinance  of  the  city  of  Los  Angeles  in 
effect  at  the  time  of  the  accident,  making  it  unlawful  to  stop 
any  vehicle  on  any  street  unless  the  side  next  the  curb  is  not 
more  than  two  feet  from  the  curb.  The  only  bearing  which 
this  ordinance  could  have  upon  this  case  would  be  upon  the 
question  of  the  imputed  negligence  of  Kelley  in  allowing  his 
vehicle  to  remain  standing  in  a  position  violative  of  the  re- 
quirements of  the  ordinance.  But  when  the  doctrine  of  im- 
puted negligence  is  eliminated  from  the  case,  the  terms  of 
this  ordinance  become  entirely  immaterial  to  it,  and  hence  it 
was  properly  excluded  by  the  trial  court.  This  reasoning 
and  conclusion  also  applies  to  another  ordinance  to  practically 
the  same  effect,  which  the  defendant  omitted  to  introduce 
upon  the  main  trial,  but  which  it  sought  to  have  presented  as 
newly  discovered  evidence  upon  its  motion  for  a  new  trial. 
It  was  neither  newly  discovered  evidence  nor  was  it  material 
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to  the  issues  in  the  case.  The  remaining  points  urged  by  the 
appellant  relate  to  its  contention  that  upon  a  consideration 
of  the  whole  evidence  in  the  case  the  record  shows  that  the 
plaintiff  was  guilty  of  contributory  negligence,  which,  as  a 
matter  of  law,  should  prevent  his  recovery;  and  also  shows 
that  the  accident  was  unavoidable  and  in  no  sense  due  to  any 
fault  on  defendant's  part.  The  facts  of  thLsi  case  do  not  war- 
rant either  of  these  contentions.  The  question  of  the  plain- 
tiff's contributory  negligence  was,  under  proper  instructions 
by  the  trial  court,  a  question  of  fact  for  the  jury.  The  evi- 
dence does  not  show  that  the  accident  was  unavoidable,  but, 
on  the  contrary,  discloses  that  the  plaintiff,  while  in  plain 
sight  of  the  driver  of  the  defendant's  touring  car  for  a  dis- 
tance of  150  feet,  and  while  upon  the  public  street  where  he 
had  a  right  to  be,  was  run  into  from  behind  by  the  defend- 
ant's car,  while  the  driver  of  said  car  had  practically  three- 
fourths  of  the  width  of  an  otherwise  unoccupied  street  in 
which  to  have  so  altered  his  course  as  to  avoid  striking  the 
plaintiff.  Under  such  circumstances  we  cannot  say,  aa  a  mat- 
ter of  law,  that  the  accident  was  unavoidable. 
Judgment  and  order  affirmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred* 


[L.  A.  No.  4138.    Department  One.— Mareh  23,  1918.] 

GOTTLIEB  RAHMEL,  Respondent,  v.  JULES  ROST  et  aL, 

Appellants. 

Kkw  Tbiai/~Appkal  tbou  Obdxb  GRANTiNa. — ^Where  a  motion  for  a 
new  trial  is  made  upon  aU  the  statutorj  grounds,  an  order  grant- 
ing the  same  generally  will  be  upheld  if  sustainable  upon  any  of  the 
grounde. 

&>. — CONPLIOTIKO  EVIDENCI — PBESUMFTION  AS  TO  GROUNDS   FOB  OlUNT- 

ING  New  Trial. — ^Where  the  record  on  appeal  in  such  case  shows  a 
direct  conflict  of  testimony,  and  the  order  of  the  court  granting 
a  new  trial  does  not  indicate,  as  claimed  by  the  appellants,  that 
the  order  was  based  upon  some  misconception  of  the  trial  court  as 
to  matters  occurring  at  the  trial,  it  must  be  presumed  that  the  order 
was  made  upon  the  ground  of  the  insufficiency  of  the  evidence  to 
support  the  former  decision. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Loy 
Angeles  County  granting  a  new  trial.    W.  M.  Conley,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Trask  &  Brown,  Edgar  E.  Brown,  and  Everett  L.  Ball,  for 
Appellants. 

/ 
James  R.  Jaflfray,  and  B.  P.  Welch,  for  Respondent 

,  RICHARDS,  J.,  pro  tem. — This  is  an  appeal  from  an  ordei* 
granting  the  plaintiff  a  new  trial.  The  action  was  one  to  re- 
cover damages  for  deceit  alleged  by  the  plaintiff  to  have  been 
practiced  upon  him  by  the  defendants  in  an  exchange  of 
properties.  The  findings  and  judgment  of  the  court  upon 
the  trial  were  in  favor  of  the  defendants.  The  motion  for  a 
new  trial  appears  to  have  been  duly  made  upon  all  the  statu- 
tory grounds.  The  order  of  the  trial  court  granting  said 
motion  was  a  general  order,  and  hence  if  sustainable  upon 
any  of  the  grounds  stated  will  be  upheld  upon  appeal.  The 
appellants  devote  a  large  amount  of  space  in  their  opening 
brief  to  a  review  of  the  evidence  in  the  case,  but  it  is  con- 
ceded that  as  to  the  alleged  misrepresentations  upon  which 
the  plaintiff  principally  relied,  there  was  direct  conflict  of 
testimony,  the  plaintiff  asserting  and  the  defendants  denying 
that  such  misrepresentations  had  been  made.  Upon  such  a 
state  of  the  record  the  order  granting  the  motion  for  a  new 
trial  will  not  be  reviewed  upon  appeal.  Counsel  for  the  ap- 
pellants, however,  undertook  to  argue  that  the  order  granting 
the  motion  for  a  new  trial  was  based  upon  some  misconcep- 
tions of  the  trial  court  as  to  certain  matters  occurring  at  the 
trial;  but  the  order  of  the  court  does  not  so  indicate,  and 
hence  must  be  presumed  to  have  been  made  upon  the  ground 
of  the  insuflSciency  of  the  evidence  to  justify  its  former  de- 
cision. (Neumum  v.  Overland  Pac,  Ry.  Co.,  132  Cal.  73,  [64 
Pac.  110] ;  PoUitz  V.  Wickersham,  150  Cal.  238,   [88  Pac. 

Ml].) 
The  order  is  affirmed. 

Sloss,  J.|  and  Shaw,  J.,  concurred. 
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[li.  A.  No.  4221.    Department  Two. — March  28,  1918.] 

DON  Q.  FERGUSON,  Respondent,  v^  RAY  EDGAR  et  al., 

Appellants. 

OoMTEAcn— BB8CI88ION— Duty  of  Pabtt  Claiicing  Bight— Diugsnci 
CM  DiscoTKKT  OF  FACTS — ^Restosation  OF  Bknsfits. — A  party  to  a 
contract  who  daima  the  right  to  roacind  must  rescind  promptly  on 
discovering  the  facts  entitling  him  to  rescind,  and  must  restore  to 
the  other  party  eTcrything  of  value  receired  from  him. 

Id.— Bescission  too  Late — Option  Cont&act  to  Purchase  Land — ^Bb- 
TAiKiNo  Use  and  Occupation  Till  Option  Expibed. — ^Where  the 
defendants  had  been  allowed  to  enter  and  use  and  occupy  land 
under  a  contract,  which  gave  them  an  option  of  purchase  within  a 
limited  time,  but  required  them  to  do  certain  improvement  work 
and  seed  the  land,  they  could  not  set  up  as  a  defense  to  an  action 
for  damages  for  breach  of  their  contract  to  improve  and  seed 
the  Innd,  an  attempted  rescission  by  them  after  the  expiration  of 
the  time  for  exercising  the  option,  upon  the  ground  of  the  existence 
of  a  highway  as  a  servitude,  which  was  visible  when  they  entered 
and  had  been  visible  at  all  times  while  they  occupied  the  land. 

Idl— Lack  of  Bujoence — ^Failusx  to  Bestobe. — The  effect  of  such 
action  was  to  defeat  any  right  of  the  defendants  to  rescind  the  con- 
tract, there  being  an  entire  absence  of  diligence  in  the  purported 
act  of  rescission,  and  a  total  failure  to  restore  to  the  plaintiff  that 
which  they  had  received  under  the  contract  and  retained. 

YeNDOB  and   YXNDKfr-^OOVENANT   AGAINST   ENCUMBRANCES— NOTOEIOUB 

Physical  Yisibia  Bubdens. — A  contract  to  convey  land  ''free  and 
dear  of  encumbrances"  has  no  reference  to  existing  physical  and 
visible  burdens  imposed  upon  the  land,  such  as  a  state  highway,  the 
use  of  which  was  open  and  notorious,  or  an  existing  canal  or  water 
ditch,  the  purpose  of  which  was  to  convey  water  for  irrigation  upon 
tiie  land  in  common  with  other  land  in  the  vicinity,  and  without 
which,  as  known  by  the  vendees,  the  land  would  be  valueless. 

APPEAL   from  a  judgment  of  the   Superior  Court  of 
Imperial  County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Childers  &  Bruce,  for  Appellants. 

Conkling  &  Brown,  and  B.  D.  Noel,  for  Respondent. 

CLxxvm  oai.— a 
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VICTOR  E.  SHAW,  J.,  pro  tem.— The  facts  upon  which 
this  action  is  based  are  Sifi  follows:  On  January  22,  1913, 
plaintiff  and  defendants  entered  into  a  written  agreement 
whereby  the  former  gave  the  latter  an  option,  to  be  exercised 
at  any  time  prior  to  January  22,  1914,  to  purchase  160  acres 
of  land  for  the  sum  of  sixteen  thousand  dollars,  payable 
** twelve  thousand  dollars  cash  on  delivery  of  dear  title,"  sub- 
ject to  mortgage  of  four  thousand  dollars;  and  also  gave  to 
defendants  the  right  to  the  use  and  occupation  of  the  land  for 
the  period  covered  by  the  option.  In  consideration  therefor 
defendants  on  their  part  agreed  to  do  certain  improvement 
work  upon  the  land  and  seed  the  same  to  alfalfa.  Defend- 
ants entered  thereon  and  continued  in  the  use  and  occupation 
thereof  until  January  22,  1914,  at  which  time  the  option  by 
its  terms  having  expired  without  defendants  exercising  the 
right  given  thereby  to  purchase  the  property,  they  sur- 
rendered possession  of  the  same  to  plaintiff,  who,  in  May 
following,  brought  this  action  to  recover  damages  for  defend- 
ant's breach  of  contract  to  do  the  work  agreed  to  be  done  by 
them  upon  the  property. 

In  their  answer  defendants  alleged  that  at  no  time  during 
the  period  covered  by  the  option  could  plaintiff  have  given 
them  a  clear  title  to  the  land,  for  the  reason  that  by  virtue  of 
an  easement  therefor  granted  by  plaintiff,  a  public  highway 
existed  along  one  side  of  said  tract  of  land  which  constituted 
an  encumbrance  upon  the  title.  It  was  further  alleged  that 
upon  discovery  of  the  fact  that  such  encumbrance  existed  de- 
fendants rescinded  the  contract.  The  issues  joined  were  tried 
by  a  jury,  which  returned  a  verdict  in  favor  of  the  plaintiff. 
Judgment  followed,  from  which  defendants  appeal. 

**The  only  question  involved,"  says  counsel  for  appellants, 
"is  whether  or  not  the  admitted  public  road  and  the  other 
easements  .  .  .  are  encumbrances"  which  entitled  defendants 
to  rescind  the  contract.  '*If  the  facts  did  not  warrant  a  re- 
scission of  the  contract,  then,"  says  appellants'  counsel,  ''the 
judgment  is  correct  and  should  be  affirmed."  Section  1689 
of  the  Civil  Code  provides  that  *'A  party  to  a  contract  may 
rescind  .  .  . :  2.  If ,  through  the  fault  of  the  party  as  to  whom 
he  rescinds,  the  consideration  for  his  obligation  fails,  in  whole 
or  in  part;  ...  4.  If  such  consideration,  before  it  is  ren- 
dered to  him,  fails  in  a  material  respect,  from  any  cause." 
The  consideration  moving  to  defendants  and  upon  which  their 
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promise  to  do  the  work  was  based  was  the  ase  and  occupation 
of  the  land  for  one  year,  together  with  the  right  at  their  op- 
tion during  said  time  to  buy  the  same  at  a  specified  price.  In 
effect,  the  contract  was  a  lease  for  a  term  of  one  year  for  a 
stipulated  rental  with  an  option  given  to  purchase.  In  order 
to  accomplish  rescission  of  the  contract  it  devolved  upon  de- 
fendants, as  provided  in  section  1691  of  the  Civil  Code,  to  re- 
scind promptly  upon  discovering  facts  which  entitled  th^m 
to  rescind  and  restore  to  plaintiff  everything  of  value  which 
they  had  received  from  him.  Presumably,  since  the  contrary 
ia  not  shown,  they  knew  of  the  existence  of  the  highway  and 
its  physical  effect  upon  the  land  when  they  entered.  Not- 
withstanding this  fact,  they  entered  upon  and  took  posses- 
sion thereof  and  retained  possession  of  the  same,  and  all 
rights  under  the  option,  until  the  expiration  of  the  lease  with 
which  the  option  also  expired.  Then,  and  not  till  then,  when 
all  rights  under  the  contract  had  terminated,  they  surren- 
dered possession  of  the  property.  The  effect  of  such  action 
was  to  defeat  any  right  of  the  defendants  to  rescind  the  con- 
tract {EvaiM  V.  Duke,  140  Cal.  22,  [73  Pac.  732]).  Not 
only  was  there  an  entire  absence  of  the  exercise  of  diligence 
in  their  purported  act  of  rescission,  but  a  total  failure  on  the 
part  of  defendants  to  restore  to  plaintiff  that  which  under 
the  contract  they  had  received,  and  all  of  which  they  retained. 
Under  these  circumstances  to  hold  the  facts  sufficient  to  con- 
stitute a  rescission  and  release  defendants  from  their  promise 
would  be  most  inequitable.  (Cross  v.  Mayo,  167  Cal.  595, 
603,  [140  Pac.  283] ;  Baaey  v.  Fox,  78  Cal.  396,  [20  Pac. 
868].)  The  attempted  rescission  after  the  contract  had  ter- 
minated was  a  futile  act. 

Moreover,  while  there  is  some  apparent  conflict  of  authority 
upon  the  subject,  the  covenant  in  the  contract  to  give  a  •*  clear 
title'*  must,  upon  the  facts  disclosed  by  this  record,  be 
deemed  to  have  been  understood  and  intended  by  the  parties 
as  a  title  free  of  encumbrance  as  defined  by  section  1114  of 
the  Civil  Code.  It  was  not  considered  as  having  reference  to 
obvious  and  physical  burdens,  permanent  in  character,  such 
as  a  state  highway,  the  use  of  which  was  open  and  notorious. 
As  to  such  obvious  burden  the  party  proposing  to  buy,  having 
full  knowledge  of  the  servitude  and  the  necessity  therefor  as 
a  means  of  egress  and  ingress  to  the  premises,  contracts  sub- 
ject to  the  physical  and  visible  burden  imposed  upon  the  land. 
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(Sisk  V.  Caswell,  14  Cal.  App.  377,  [112  Pac.  185].)  In  the 
case  of  Patterson  v.  Arthurs,  9  Watts  (Pa.),  152,  the  owner, 
as  here,  had  covenanted  to  convey  the  property  free  from  all 
encumbrances,  and  it  was  there  held  that  a  public  road  which 
occupied  a  portion  of  the  property  was  not  an  encumbrance 
within  the  meaning  of  the  covenant.  In  Brewster  on  Con- 
veyancing, section  203,  it  is  said:  ''In  cases  where  there  is  a 
physical  burden  of  this  sort,  which  is  visible,  there  is  a  fair 
and  reasonable  presumption,  in  the  absence  of  an  express 
agreement,  that  both  parties  act  with  reference  to  this  plain, 
existing  burden,  and  that  the  vendor  on  the  one  hand  de- 
mands, and  the  vendee  on  the  other  pays,  only  the  fair  value 
of  the  land  as  visibly  encumbered.  Therefore,  it  is  said,  such 
burdens,  by  way  of  open  and  notorious  easements,  are  not 
really  encumbrances  within  the  meaning  of  this  covenant,  be- 
cause the  real  subject  matter  of  the  dealings  between  the  gran- 
tor and  the  grantee  is  the  land,  subject  to  visible  easements." 

What  is  said  applies  with  like  force  to  the  canal  or  water 
ditch,  the  purpose  of  which  was  to  convey  water  for  irrigation 
and  use  upon  the  land  in  question  in  common  with  other  lands 
in  the  vicinity,  and  without  which,  as  known  by  defendants, 
the  land  would  be  valueless. 

The  judgment  is  affirmed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 
Hearing  in  Bank  denied. 


[8.  F.  No.  8583.    In  Bank.— March  25,  1918.] 

SOUTHERN  PACIFIC  COMPANY,  Petitioner,  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  et  al.  Respondents. 

WoBKMEN's  Compensation  Act — Federal  "Employees'  LxABnjrr  Act" 
— ^United  States  Court  Decisions. — Upon  the  question  whether 
a  given  emplojment  falls  within  the  seope  of  the  Federal  "Em- 
ployers' Liability  Act"  (35  U.  S.  Stats.  65),  the  decisions  of  the 
United  States  courts  are  of  controlling  force. 

Id. — Electric  Railways  —  Death  op  Lineman  —  Chaeaoteb  or  Em- 
ployment—  Interstate  Commerce  —  Jurisdiction  op  Industrial 
Accident  Commission. — Where  an  electric  lineman  was  killed  by  an 
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•feetxie  shock  reeeived  while  he  was  engaged  in  wiping  ingulaton 
on  the  main  power  line  of  a  railway  company  which  operated  a 
QTBUm  of  electric  railways,  with  can  used  both  in  intrastate  and 
interstate  commerce,  and  maintained  a  main  power-honse  for  the 
generation  of  electric  power,  whence  it  transmitted  an  alternating 
current  of  high  Yoltage  through  a  main  power  line  to  mibstations, 
where  the  current  was  converted  by  converters  and  transformers  to 
s^  a  direct  current  of  reduced  voltage  and  passed  thence  to  trolley 
wires,  and  from  them  to  the  motors  on  the  carS|  the  Industrial 
Accident  Commission  had  jurisdiction  to  make  an  award,  since  the 
main  power  line  on  which  the  deceased  was  working  was  not  part 
and  parcel  of  the  railroad  or  its  equipment,  but  an  instrumentality 
Ij  fneans  of  which  something  necessary  for  the  operation  of  the 
ears  was  brought  to  a  point  where  it  could  be  usefully  applied,  and 
an  that  those  engaged  in  keeping  the  main  power  line  in  order  did 
was  to  assist  in  patting  on  the  trolley  line  the  necessary  power  to  be 
need  by  the  operathrea  of  the  road  as  desired. 

PBOCEEDINO  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  dark,  and  Henley  C.  Booth,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondent. 

SLOSS,  J. — The  Industrial  Accident  Commission  made  an 
award  in  favor  of  the  dependents  of  William  T.  Butler,  who 
was  killed  while  working  as  an  electric  lineman  in  the  employ 
of  petitioner.  Southern  Pacific  Company.  Said  company 
operates  a  system  of  electric  railway  lines  in  Alameda 
County,  its  cars  being  used  in  both  intrastate  and  interstate 
commerce.  For  the  generation  of  electric  power  the  company 
maintains  at  Pruitvale  a  main  power-house,  whence  an  alter- 
nating current  of  high  voltage  is  transmitted  through  a  main 
power  line  to  substations.  At  the  substations  the  current 
passes  through  converters  and  transformers,  which  convert  it 
to  a  direct  current  and  reduce  its  voltage.  The  direct  cur- 
rent, thus  reduced,  passes  to  the  trolley  wires,  and  from  them 
to  the  motors  on  the  cars. 

When  Butler  sustained  the  fatal  injury,  which  was  caused 
by  an  electric  shock,  he  was  engaged  in  wiping  insulators  on 
the  main  power  line  between  the  Fruitvale  power-house  and 
the  substations. 
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This  writ  of  review  was  issued  to  test  the  validity  of  the 
employer's  claim  that  the  commission  was  without  jurisdic- 
tion to  make  an  award,  for  the  reason  that  Butler  was  en- 
gaged in  interstate  coHunerce,  within  the  purview  of  the  act 
of  Congress  of  April  22,  1908.  In  its  findings  the  commis- 
sion, after  setting  forth  in  some  detail  the  circumstances  sur- 
rounding the  employee's  injury,  declares  ''that  while  said 
employee  was  working  as  aforesaid  between  said  power-house 
and  said  substation,  the  electricity  which  caused  said  electric 
shock  had  not  reached  its  point  of  distribution  to  said  electric 
cars,  and  he  was  employed  in  work  preliminary  to  the  run- 
ning of  said  electric  ears,  and  that,  therefore,  he  was  not  em- 
ployed in  interstate  commerce." 

Upon  the  question  whether  a  given  employment  falls  within 
the  scope  of  the  federal  act  we  must  look  to  the  decisions  of 
the  courts  of  the  United  States  as  of  controlling  force.  In 
8h4mks  V.  DeUmare,  L.  dt  W.  R.  R.  Co,,  239  U.  S.  556, 
[L.  E.  A.  1916C,  797,  60  L.  Ed.  436,  36  Sup.  Ct.  Eep.  188], 
the  court  said:  "The  true  test  of  employment  in  such  com- 
merce in  the  sense  intended  is,  Was  the  employee  at  the  time 
of  the  injury  engaged  in  interstate  transportation  or  in  work 
so  closely  related  to  it  as  to  be  practically  a  part  of  it?"  The 
commission  was,  no  doubt,  seeking  to  apply  this  test,  and  we 
take  it  that  the  word  "preliminary,"  though  perhaps  not  an 
altogether  appropriate  term,  was  used  by  it  in  its  finding  to 
express  the  idea  that  the  work  in  which  Butler  was  engaged 
was  not  so  closely  related  to  interstate  transportation  as  to 
be  a  part  of  it. 

The  opinion  in  the  Shanks  case  refers  to  a  number  of 
earlier  cases  in  which,  upon  varying  facts,  the  federal  statute 
had  been  held  to  be  applicable  or  inapplicable.  Upon  exam- 
ination of  these  decisions,  it  will  be  found  that  each  case 
turned  upon  the  peculiar  facts  of  the  emplojnnent  in  question^ 
It  may  be  said,  however,  that  the  decisive  consideration  is 
always  the  closeness  or  remoteness  of  the  particular  work,  as 
related  to  interstate  transportation.  In  this  court  it  has  been 
held  that  a  mechanic  engaged  in  repairing  a  switch-engine 
which  was  used  in  the  transportation  of  commerce,  interstate 
and  intrastate,  was  engaged  in  interstate  commerce  within  the 
meaning  of  the  act  {Southern  Pac,  Co.  v.  Pillshvry,  170 
Cal.  782,  [L.  R.  A.  1916B,  916,  151  Pac.  277] ) ;  that  a  watch- 
man  on  a  main  steam  line  was  engaged  in  interstate  commerce 
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(8(n^liem  Pac^   Co.  v.  Industrial  Accident  Convnvission,  174 
Cal.  8,  [U  R,  A.  1917B,  262,  161  Pac.  1139]) ;  as  was  a  line- 

man  who  was  removing  a  telephone  wire  which  had  fallen  on 

the  trolley  wire  of  the  same  lines  involved  in  this  proceeding. 

(Southern  Fa4^.  Co.  v.  Indtistrial  Accident  Commission,  174 

Cal.  19,  [161  Pac.  1143].) 

In  Chicago,  B.  dh  Q.  B.  R.  Co.  v.  Earrington,  241  U.  S.  177, 
IGO  L.  Ed.  941,  36  Sup.  Ct.  Rep.  517,  11  N.  C.  C.  A.  992], 

the  supreme  court  of  the  United  States  had  occasion  to  con- 
sider a  state  of  facts  more  closely  analogous  to  the  situation 
here  presented.  The  injured  employee  was  a  member  of  a 
switching  crew  which  was  engaged  in  switching  cars  of  coal 
belonging  to  the  railroad  company.  The  coal  was  being 
switched  to  a  shed,  where  it  was  to  be  placed  in  bins  and 
chutes,  and  supplied  as  needed  to  locomotives  engaged  in 
interstate  as  well  as  intrastate  transportation.  It  was  held 
that  the  Federal  Employers'  Liability  Act  was  not  applicable. 
Applying  the  test  laid  down  in  the  Shanks  case,  the  court  said 
that  ''manifestly  there  was  no  such  close  or  direct  relation  to 
interstate  transportation  in  the  taking  of  the  coal  to  the  coal- 
chutes.  This  was  nothing  more  than  the  putting  of  the  coal 
supply  in  a  convenient  place  from  which  it  could  be  taken  as 
required  for  use."  The  reasoning  is  apt  here.  The  coal  was 
essential  to  the  production  of  motive  power  for  the  loco- 
motives, just  as,  in  this  case,  the  electric  current  was  neces- 
sary to  move  petitioner's  cars.  But  in  moving  the  coal  to  the 
sh^,  Harrington  was  engaged  in  a  work  which  was  at  least 
one  step  removed  from  the  actual  furnishing  of  the  coal  to 
the  engines,  and  this  precluded  that  close  relation  of  his  work 
to  interstate  commerce  which  would  bring  him  within  the 
scope  of  the  federal  act.  So,  in  this  case,  Butler  was  work- 
ing on  the  part  of  the  line  between  the  main  power-house  and 
a  substation.  The  current  was  still  to  pass  through  the  trans- 
formers and  converters,  and  be  so  converted  and  reduced  as  to 
be  suitable  for  use  in  propelling  the  cars.  The  test  of  remote- 
ness seems  as  applicable  in  the  one  case  as  in  the  other.  It  is 
true,  as  petitioner  claims,  that  the  electric  current,  once  it  is 
generated  at  the  main  power-house,  passes  along  the  main 
power  line,  to  and  through  the  converters  and  transformers  in 
the  substations,  and  to  the  trolley  wires,  without  interruption, 
and  without  storage.  No  doubt,  too,  a  break  in  that  current 
at  any  point,  however  remote  from  the  lines  of  track,  would 
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immediately  stop  the  progress  of  all  cars  then  moving.  Bnt 
we  think  the  decisive  factor  in  the  case  is  not  to  be  sought  in 
these  characteristics  of  electric  energy.  As  the  supreme 
court  of  the  United  States  says,  ''the  federal  act  speaks  of 
interstate  commerce  in  a  practical  sense  suited  to  the  occa- 
sion." {Shanks  v.  Delaware,  L,  &  W.  B.  R.  Co.,  supra; 
Chicago,  B.  &  Q.  R.  R,  Co.  v.  Harrington,  supra.)  Viewing 
the  question  before  us  in  this  light,  we  think  the  answer  to  it 
should  be  the  same  as  that  given  in  the  Harrington  case.  The 
main  power  line  is  not  part  and  parcel  of  the  railroad  or  its 
equipment,  in  the  same  sense  as  the  roadbed  or  the  trolley 
line.  It  is  an  instrumentality  by  means  of  which  something 
necessary  for  the  operation  of  the  cars  is  brought  to  a  point 
where  it  can  be  usefully  applied.  Its  purpose  is  simply  to 
get  to  the  road  the  necessary  power  to  operate  cars  thereon — 
the  same  purpose  served  by  wagons  or  cars  laden  with  coal  to 
be  carried  to  the  road  for  the  operation  of  its  locomotives. 
Even  though  the  power  flows  without  interruption  from  the 
power-house  to  the  trolley  lines,  it  still  remains  that  all  that 
the  main  line  does,  and  all  that  those  engaged  in  keeping  it  in 
order  do,  is  to  assist  in  putting  on  to  the  trolley  line 
the  necessary  power  to  be  used  by  the  operatives  of  the  road 
as  desired — or,  to  paraphrase  the  language  already  quoted 
from  the  Harrington  case,  "putting  the  electric  i)Ower  [coal 
supply]  in  a  convenient  place  from  which  it  could  be  taken  as 
required  for  use." 

We  think,  therefore,  that  the  commission  was  justified  in 
exercising  jurisdiction. 

The  award  is  affirmed, 

Victor  E.  Shaw,  J.,  pro  tem.,  Richards,  J.,  pro  tern.,  and 
Angellotti,  C.  J.,  concurred. 

WILBUR,  J.,  Dissenting.— I  dissent. 

The  test  is  stated  by  the  supreme  court  of  the  United  States 
to  be,  '*Was  the  employee  at  the  time  of  the  injury  engaged 
in  interstate  transportation,  or  in  work  so  closely  related  to  it 
as  to  be  practically  a  part  of  itf*  The  deceased  was  engaged 
in  working  upon  an  insulator  that  supported  a  wire  that  was 
actually  in  use  in  moving  trains  engaged  in  interstate  com- 
merce, and  was  killed  by  a  fall  resulting  from  a  shock  caused 
by  an  escape  of  some  of  the  electric  current  so  used.    His. 
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eonnection  with  the  actual  movements  of  trains  was  so  direct 
that  had  all  the  current  short-circuited  through  his  body,  its 
effect  on  the  trains  in  motion  would  have  been  instantaneous. 
The  electricity  in  question  was  generated  at  a  steam- 
generating  plant  at  Fruitvale.  That  steam  plant  was  just  as 
truly  operating  the  moving  cars  as  though  the  steam  had  been 
generated  in  a  locomotive  attached  to  the  train.  The  electric 
transmission  line  was  merely  a  means  of  conducting  that 
power  to  the  train,  and  in  no  sense  differs  in  legal  contempla- 
tion from  the  system  of  transmission  of  power  by  cable  to  the 
cars  of  a  cable  railroad.  It  is  merely  a  means  to  an  end ;  an 
instrumentality  for  moving  interstate  commerce ;  a  method  of 
applying  the  potential  energy  of  coal  and  fuel  oil  to  the  move- 
ment of  a  train.  The  instant  the  potential  energy  was  con- 
verted into  kinetic  energy  it  became  the  proximate  cause  of 
train  movement,  and  the  instrumentalities  used  in  applying  it 
to  the  interstate  commerce  is  as  much  a  part  of  the  system 
of  transportation  as  the  car  in  which  the  passenger  or  freight 
rides.  The  intimate  connection  with  the  actual  movement  of 
trains  is  shown  by  the  fact  that  the  instant  the  power  plant 
ceases  to  operate,  or  the  transmission  wire  breaks,  the  car 
upon  the  railroad  track,  whether  it  be  ten  miles  or  five  hun- 
dred miles  away,  immediately  stops.  The  fact  that  in  trans- 
mitting this  power  it  passes  through  what  is  known  as,  trans- 
forming stations  has  no  significance  whatever.  It  must  be 
conceded  that  distance  is  not  a  factor  in  the  determination  of 
the  question  whether  or  not  a  person  is  engaged  in  interstate 
commerce.  For  instance,  no  one  would  doubt  that  if  a  train- 
dispatcher  on  Eiffel  Tower,  Paris,  operated  trains  on  an  in- 
terstate railroad  in  California  from  there,  he  would  be  en- 
gaged in  interstate  commerce.  The  question  of  the  method 
of  the  transmission  of  his  orders  would  likewise  be  immate- 
rial. He  might  use  wireless  across  the  Atlantic  Ocean,  a  tele- 
graph wire  from  New  York  to  San  Francisco,  and  a  telephone 
from  San  Francisco  to  the  station  agent,  who  writes  the  mes- 
sage and  hands  xt  to  the  conductor.  It  would  make  no  differ- 
ence if  the  message  was  originally  written  and  transmitted 
in  French  and  was  afterward  translated  into  English.  It  is 
obvious  that  the  true  question  is,  "Were  the  messages  that 
were  sent  by  the  train-dispatcher  obeyed  by  the  train  crews  in 
operating  their  trains?"  So  the  question  here  is,  **Was  the 
power  passing  along  the  power  line  the  proximate  cause  of 
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the  motion  of  the  trains  t"  If  so,  those  engaged  in  operating 
or  maintaining  the  devices  by  which  the  power  is  transmitted 
would,  upon  the  principle  above  stated,  be  engaged  in  inter- 
state commerce.  That  this  power  so  transmitted  was  the 
proximate  cause  of  the  movement  of  the  trains  would  seem  to 
be  conclusively  answered  in  the  affirmative  by  the  fact  that 
any  break  in  the  power  line  instantaneously  affects  the  mov- 
ing trains.  The  transforpiing  stations  referred  to  in  the 
majority  opinion  are  merely  a  means  to  an  end,  viz.,  the 
transmission  of  the  power  from  the  steam  plknt  to  the.  train. 
The  fireman  in  the  generating  plant  is  as  truly  engaged  in 
moving  interstate  commerce  as  is  the  fireman  of  a  locomotive 
hauling  such  commerce.  In  each  ease  the  fireman  is  putting 
into  tile  firebox  potential  energy  in  the  form  of  coal  or  oil. 
That  energy  before  it  is  applied  to  the  cars  must  first  be  con- 
verted into  heat,  a  form  of  kinetic  energy,  and  then  from  heat 
into  train  motion.  The  fact  is  that  both  are  actually  engaged 
in  moving  the  train  by  the  process  of  converting  the  potential 
energy  stored  in  coal  or  oil  into  the  movement  of  a  train.  If 
there  were  some  process  involved  in  the  scheme  of  electrical 
transmission  of  power  similar  to  the  storage  of  coal — in  other 
words,  if  the  electricity  was  stored  in  one  place,  as  oil  or  eoa! 
may  be  stored,  and  thus  reconverted  into  potential  energy, 
and  then  used  out  of  the  storage  batteries,  as  in  the  case  of  an 
electric  automobile,  the  situation  might  be  analogous  to  that 
referred  to  in  Chicago,  B.  d&  Q.  B.  B.  Co.  v.  Harrington,  241 
U.  S.  177,  [60  L.  Ed.  941,  36  Sup.  Ct.  Eep.  517,  11  N.  C.  C.  A. 
992] ,  but  under  the  agreed  facts  there  is  no  storage  whatever. 
This  case  cannot  be  distinguished  in  principle  from  the  case 
of  Southern  Pacific  Co.  v.  Industrial  Accident  Commission, 
174  Cal.  8,  [L.  R.  A.  1917E,  262,  161  Pac.  1139],  where  a  line- 
man  was  killed  while  engaged  in  removing  a  telephone  wiro 
which  had  fallen  on  a  ''trolley  wire  of  the  same  line  involved 
in  this  proceeding."  The  power  transmission  line  was  but  an 
extension  of  the  trolley  wire,  as  much  a  part  of  the  system  as 
feed  wires  along  the  track,  or  the  span  wire/a  supporting  the 
trolley  wires. 

Melvin,  J.,  concurred. 

Behearing  denied. 
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[8.  F.  No.  779«.    Ill  BaBk.^l£areb  25,  1918.] 

In  the  Matter  of  the  Estate  of  JULIUS  FRIEDMAN,  De- 
ceased. HEBREW  HOME  FOR  AGED  DISABLED 
et  aL,  Plaintiffs  and  Respondents,  v.  LIEBE  FRIED- 
MAN et  al..  Defendants  and  Respondents;  EDWARD  J. 
LYNCH,  Administrator,  etc,  et  al.,  Appellants. 

BVIDKNCE— PKDIGBn — ^DlGLUUTIONB  OF  DldASED  MSICBESS  OF  FaMH/T. 

While  declaratioiui  of  deceased  xnemben  of  the  family  or  aDeged 
family  of  a  decedent  on  a  question  of  pedigree,  testified  to  by 
deposition  on  written  interrogatories,  through  an  interpreter,  are 
properly  admissible  in  evidence,  they  are  extremely  unsatisfactory, 
sonoe  the  witnesses  testify  without  any  fear  of  racurring  the  penal- 
ties of  perjury. 

Id. — ^Matebial  Tbstiicont  Willjttllt  Falsi. — ^Where  on  appeal  it  is 
eoneeded  th&t  two  witnesses  testiiled  to  a  fact  that  was  not  true,^ 
if _this  testimony  was  willfully  false  and  material,  or  if  the  trial 
court  was  justified  in  arriving  at  the  conclusion  that  it  was  will- 
fully false,  then  under  subdivision  3  of  section  2061  of  the  Code 
of  Civil  ^oeedure  the  testimony  of  these  witnesses  might  have  been 
entirely  disregarded  by  the  trial  court. 

Id. — ^WnjiFULLNEss  of  Falsb  TiSTiMONY  —  Question  foa  the  Trul 
CoiTBT. — The  question  whether  false  testimony  as  to  a  material  fact 
was  wiUfuUy  false  or  an  honest  mistake  due  to  misinformation  was 
exclusively  for  the  trial  court. 

Estates  of  Deceased  Pbbsons — Fendinqs  as  to  Absence  op  Sinshv— 
Evidence  Sustaining  Findings. — ^In  a  proceeding  to  determine  the 
rights  of  persons  claiming  to  be  heirs  and  next  of  kin  of  a  deceased 
person  under  section  1664  of  the  Code  of  Civil  Procedure,  evidence 
examined  and  found  sufficient  to  support  a  finding  that  certain 
claimants  were  not  of  kin  to  the  deceased. 

IDl — ^APPEAIi— EbBOBS    not   ASSIGNABLE   BT    ONE   NOT  OF     KiN. — ^Where 

claimants  are  properly  found  not  to  be'  of  kin  to  the  deceased, 
they  are  not  interested  in  other  questions  involved  in  the  decree, 
and  cannot  be  heard  to  urge  error  in  the  decree  in  favor  of  other 
claimants  or  in  the  evidence  in  support  thereof. 

Id. — Existence  of  Heixs — ^Presumption. — ^While  there  is  a  very  strong 
presumption  that  a  decedent  did  leave  heirs,  this  presumption  is 
merely  a  recognition  of  the  ordinary  course  of  nature,  and  there  is 
no  presumption  of  law  that  the  claimants  were  such  heirs. 

Id. — Declabations  of  Decedent — Member  of  Family. — ^Appellants 
claiming  that  the  decedent  was  a  member  of  their  family  could  not 
object  to  evidence  of  his  declarations  that  he  had  no  relatives,  on 
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the  ground  that  such  declarations  were  not  admissible  because  he  was 
not  a  member  of  the  familj. 

Id. — Declakation  as  to  Relationship.— Declarations  of  the  decedent 
that  he  had  no  surviving  relatives,  that  all  his  relatives  were  gone, 
that  he  had  no  one  left,  were  in  effect  declarations  that  each  and 
every  member  of  his  family  to  whom  he  was  "related  bj  blood 
or  marriage"  was  dead,  and  such  declarations  were  therefore  ad- 
missible under  subdivision  4  of  section  1870  of  the  Code  of  Civil 
Procedure,  which  provides  that  "the  act  or  declaration,  verbal  or 
written,  of  a  deceased  person  in  respect  to  the  relationship,  birth, 
or  marriage  to  such  deceased  person  may  be  given  in  evidence." 

to. — BiBCUTORS — Participation  in  Trial — ^Nor  Prejudicial. — While 
executors  have  no  duties  as  such  to  perform  for  or  against  any  of 
the  claimants  in  a  proceeding  to  determine  heirship  and  the  right 
to  distribution  of  an  estate,  their  active  participation  in  the  trial 
and  the  fact  that  they  offered  evidence  and  objected  to  testimony 
offered  by  others  did  not  constitute  prejudicial  error  authorizing 
the  reversal  of  the  judgment. 

•Id. — Statutory  Proceeding — Procedure — ^Denul  of  Nonsuit. — In  a 
proceeding  to  determine  the  rights  of  all  persons  claiming  to  be 
heirs  of  a  decedent,  where  a  charitable  corporation,  acting  as  plain- 
tiff, introduced  the  vnU  and  Its  probate  only,  and  failed  to  prove 
that  the  decedent  left  no  heirs,  the  trial  court  did  not  err  in  re- 
fusing to  nonsuit  the  charity  for  failure  to  establish  its  right  to  the 
entire  residue,  since  unless  the  appellants  established  their  own 
claims  of  heirship,  they  were  not  aggrieved  by  the  ruling  of  the 
court  on  the  claims  of  others,  and  also  because  the  appellants,  so 
far  as  their  own  claims  were  concerned,  were  in  effect  also  plaintiffs 
themselves,  and  were  not  injured  because  some  other  claimant 
failed. 

Id. — Denial  of  Nonsuit  Proper. — The  denial  of  a  nonsuit  in  such  case 
was  proper  for  the  further  reason  that  the  charitable  corporation 
was  a  beneficiary  under  the  will  of  property  in  any  event  over  and 
above  the  two -thirds  claimed  by  the  alleged  heirs  under  section  1313 
of  the  Civil  Code. 

[d. — ^Depositions  —  Motion  to  Suppress  —  Admissibility. — ^Where  the 
deposition  of  a  witness  was  taken  in  1903,  and  two  years  later, 
on  a  motion  to  suppress  that  deposition  on  the  ground  that  it  was 
unfairly  taken,  which  motion  was  denied,  the  depositions  were  taken 
and  read  of  witnesses  who  were  present  at  the  taking  of  the  earlier 
deposition,  including  the  interpreter,  the  commissioner,  a  nephew  of 
the  witness  and  the  witness  himself,  from  which  it  was  almost 
self-evident  that  on  the  taking  of  the  earlier  deposition  the  witness 
had  some  assistance  either  in  or  out  of  court,  in  giving  names  and 
dates,  the  court  was  entitled  on  the  trial  to  take  these  later  depon- 
tions  used  on  the  motion  to  suppress,  into  consideration,  for  al- 
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though  the  proof  eontaioed  in  the  later  depositione  may  not  have 
been  snffident  to  have  excluded  the  original  depoeition,  it  might 
nerertheless  have  Berionalj  affected  its  weight. 

Ii>.— 49rATUTORT  Pbocbsdino  to  Dbtkbicine  Hbisship — IssuiNO  ov  Let- 
ters Testamentary — Jurisdiction. — In  a  proceeding  to  determine 
heirship  under  section  1664  of  the  Code  of  Oivil  Procedure,  which 
anthorizee  the  fiJing  of  a  petition  at  any  time  after  the  expiration 
of  one  year  from  the  "issuing  of  letters  testamentary  or  of  admin- 
istration" upon  the  estate,  the  (jtiestion  as  to  whether  such  letters 
were  properly  issued  or  of  the  regularity  of  the  publication  of  the 
notice  of  the  hearing  of  the  proof  of  the  will  is  not  a  jurisdictional 
question. 

iDb — JuRiSDioTiONAL  QUESTION  WAIVED. — ^In  such  proceeding,  where  the 
charitable  corporation,  acting  as  plaintiff,  alleged  that  the  order 
admitting  the  will  to  probate  was  duly  giTsn  and  made,  and  that 
letters  testamentary  were  issued,  and  these  allegations  were  not 
denied  by  the  pJeadings  of  the  appellants,  who  appeared  and  sub- 
mitted to  the  jurisdiction  of  the  court  and  attempted,  both  in  the 
trial  court  and  in  the  supreme  court  on  appeal,  to  establish  their 
own  claims  of  heirship,  the  appellants  waived  all  objections  to  the 
jurisdiction  of  the  trial  court. 

lb. — ^MonoN  FOR  New  TkUAir— Alleged  Bias  and  Prejudice  or  Trial 
JuDQB — Failure  to  Pile  Oounter-afwdavtt  of  Judge. — ^Where, 
after  the  trial  of  a  proceeding  to  determine  heirship,  notice  of  inten- 
tion to  move  for  a  new  trial  was  served  by  appellants,  one  of  the 
grounds  being  "irregularity  in  the  proceedings  of  the  court  by 
which  the  appellants  were  prevented  from  having  a  fair  trial," 
and  before  the  bearing  of  that  motion,  the  appellants  made  a  motion 
on  affidavits  to  prevent  the  trial  judge  from  hearing  it  on  the  ground 
of  alleged  bias  and  prejudice,  on  which  motion  counter-affidavits 
were  filed  including  one  by  the  judge  denying  bias  or  prejudice, 
and  this  motion  was  denied,  and  on  appeal  the  order  denying  a 
transfer  was  affirmed  by  the  supreme  court,  and  while  the  motion 
for  a  transfer  was  pending  the  motion  for  new  trial  was  presented 
and  denied,  and  upon  that  motion  the  appellants  presented  in  sup- 
port of  the  charge  of  "irregularity"  the  affidavits  which  had  been 
used  on  the  motion  for  a  transfer  on  the  ground  of  the  bias  of  the 
judge,  but  the  counter-affidavit  of  the  judge  denying  bias  was  not 
again  offered  in  evidence,  the  failure  to  offer  such  counter-affidavit 
of  the  judge  did  not  require  a  reversal  of  the  order  denying  a  new 
trial. 

Id. — FiNDiNo  or  Ultimate  Inclusive  Fact. — In  a  proceeding  to  deter- 
mine heirship,  where  the  appellants  claim  a  dual  relationship  to  the 
deceased  in  the  sixth  degree  and  also  in  the  seventh  degree,  the 
ultimate  fact  in  issue  was  whether  or  not  the  claimants  were  related 
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to  the  deceased,  and  if  so,  their  degree  of  kinship,  and  a  finding  of 
the  ultimate  fact  that  thej  were  not  related  to  the  deceased  in  anj 
degree  rendered  unnecessary  findings  in  detail  upon  the  claims  of 
relationship  in  the  sixth  and  seventh  degrees  set  up  bj  the  appellants. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    Thos.  F.  Qraham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Houghton  &  Houghton,  Sullivan  &  Sullivan  and  Theo.  J. 
Roche,  for  Appellants. 

Charles  W.  Slack,  Marshall  B.  Woodworth,  Edmund 
Tauszky,  D.  Freidenrich,  Edgar  D.  Peixotto,  Marcus  Rosen- 
thal, A.  A.  Sanderson,  Cullinan  &  Hickey,  Chickering  & 
Gregory,  and  Lucius  L.  Solomons,  for  Respondents. 

WILBUR,  J. — This  is  an  appeal  from  a  decree  in  a  proceed- 
ing under  section  1664  of  the  Code  of  Civil  Procedure,  deter- 
mining the  rights  of  all  persons  claiming  to  be  heirs,  or 
entitled  to  distribution.  For  convenience,  appellants  now  be- 
fore this  court  are  designated  as  the  ''Kagan  claimants." 

The  deceased  left  the  bulk  of  his  property  by  will  to  re- 
spondent, the  Hebrew  Home  for  Aged  Disabled,  a  charitable 
corporation  (hereinafter  called  the  Hebrew  Home).  Such 
disposition  was  invalid  as  to  the  bulk  thereof,  if  the  testator 
left  "legal  heirs''  (there  being  no  noncharitable  residuarj' 
legatee  or  devisee),  and  all  the  property  of  the  testator  de- 
vised or  bequeathed  to  charitable  purposes  in  excess  of  one- 
third  of  the  entire  estate  would,  in  that  event,  descend  to  the 
**next  of  kin,  or  heirs,  according  to  law."  (Civ.  Code,  sec. 
1313.)  The  appellants  claimed  to  be  such  legal  heirs,  and  that 
the  property,  therefore,  goes  to  them  by  the  law  of  succession. 
Numerous  other  claimants  were  before  the  court  in  this  pro- 
ceeding and  introduced  evidence  in  support  of  their  respec- 
tive claims,  but  the  court  found  that  none  of  the  parties  was 
a  legal  heir  of  the  deceased  or  his  next  of  kin,  and  that  the 
deceased  died  leaving  no  legal  heirs  nor  next  of  kin,  and 
therefore  that  the  will  was  valid  as  to  its  charitable  bequests 
and  devises.  The  main  question  upon  this  appeal  is  whether 
•or  not  the  evidence  before  the  trial  court  was  sufficient  to 
justify  the  findings  that  the  deceased  died  without  legal  heirs, 
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and  that  the  appellants  are  not  next  of  kin  or  legal  heirs  of 
the  deceased.  Appellants  claim  that  they  are  cousins  of  the 
decedent.  This  claim  is  based  upon  the  allegation  that  their 
aunt,  Rasche  Eagan,  was  the  mother  of  Julias  Friedman, 
the  deceased.  By  this  chain  of  evidence  they  claim  to  be 
relatives  in  the  fourth  degree.  The  next  claim  of  appellants 
is  that  Julius  Friedman  and  the  Kagan  claimants  are  all  the 
descendants  of  David  Friedman,  who,  it  is  alleged,  was  the 
grandfather  of  Solomon  Elias  Friedman,  the  father  of  the 
deceased,  and  of  Marcus  Eagan,  the  father  of  one  group  of 
Eagan  claimants,  and  of  a  David  Eagan,  the  father  of  the 
otiier  group  of  Eagan  claimants.  This  claim  is  entirely  inde- 
pendent of  the  question  of  who  was  the  mother  of  the  de- 
ceased. It  is  alleged  that  the  Eagan  claimants  are  all  the 
grandchildren  of  Jossel  Eagan,  but  that  they  are  related  in 
different  degrees  of  kinship  to  deceased.  For  it  is  claimed 
that  Jossel  first  married  Malke  Friedman,  a  daughter  of  the 
decedent's  great  grandfather,  David  Friedman,  by  whom  he 
had  a  son  Marcus,  the  father  of  one  group  of  the  Eagan 
claimants,  who  are  thus  related  t#  the  decedent  in  the  sixth 
degree;  and  that  after  Malke 's  death  he  married  Hinde 
Friedman,  a  niece  of  his  deceased  wife,  a  granddaughter  of 
said  David  Friedman,  and  by  her  had  a  son,  David  Eagan 
(thus  a  half-brother  of  Marcus  Eagan),  whose  children  con- 
stitute the  other  group  of  the  Eagan  claimants,  and  are  thus 
related  to  the  decedent  in  the  seventh  degree.  In  other 
words,  it  is  claimed  that  Jossel  Eagan  first  married  a  great 
aunt  of  the  deceased  on  his  father's  side,  and  upon  her  death 
in  1800  married  a  second  cousin  of  the  deceased  on  his 
father's  side.  The  evidence  relied  upon  to  establish  these 
claims  is  both  oral  and  documentary,  the  oral  consisting,  in 
part,  of  declarations  of  deceased  members  of  the  family,  or 
alleged  family  of  the  decedent,  testified  to  by  deposition  on 
written  interrogatories  through  an  interpreter.  Such  pedi- 
gree declarations  so  elicited,  while  properly  admissible  in  evi- 
dence, are  extremely  unsatisfactory,  for  the  witness  testifies 
without  any  fear  of  incurring  the  penalties  of  perjury.  (2 
Moore  on  Facts,  1150,  1156,  1166:  Estate  of  Emerson,  175 
Cal.  724,  [167  Pac.  149];  People  v.  Ah  Tuie,  56  Cal.  119; 
People  V.  Jm  John,  137  Cal.  220,  [69  Pac.  1063].)  The 
Eagan  claimants  produced  evidence  tending  to  show  that 
Rasche  Eagan,  a  daughter  of  their  grandfather  Josisel  Kagan, 
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married  Solomon  Elias  Friedman  of  Mitau,  Russia,  whom  the 
deceased  dedared  in  his  will  to  be  his  father.  There  is  no 
record  evidence  showing  who  was  the  wife  of  Solomon  Elias 
Friedman  other  than  the  census  records  of  the  town  of  Mitau, 
Russia,  in  which  it  is  stated  that  the  wife  of  Solomon  Elias 
Friedman  was  Rossel  (maiden  name  not  given).  For  the 
purposes  of  this  discussion  we  will  assume  that  the  Solomon 
Elias  Friedman  of  Mitau,  the  husband  of  ''Rossel,"  was  the 
father  of  the  decedent  and  that  ''Rossel"  was  his  mother. 
The  first  difficulty  in  appellants'  claim  of  relationship 
through  decedent's  mother  is  that  the  name  of  the  wife  of 
Solomon  Elias  Friedman  is  given  as  "Rossel,"  not  "Rasche." 
Chaie  Rasche  Rosen  and  her  niece,  Helena  Ooldberg,  both 
testify  that  "Rossel"  and  "Rasche"  were  the  same  person 
and  that  she  was  a  daughter  of  Jossel  Eagan  and  a  sister  of 
Marcus  Kagan,  and  half-sister  of  David  Eagan,  the  father  of 
one  branch  of  the  Eagan  claimants.  If  this  testimony  was 
given  full  weight  and  was  uncontradicted,  it  was  sufficient  to 
establish  the  relationship  of  all  the  Eagan  claimants  in  the 
fourth  degree  (first  cousins).  The  testimony  of  Chaie 
Rasche  Rosen,  as  to  her  personal  knowledge  and  as  to  the 
pedigree  declarations,  was  also  mainly  relied  upon  to  establish 
the  above-mentioned  claims  of  relationship  in  the  sixth  and 
seventh  degrees.  Was  there  contradictory  evidence,  or  evi- 
dence going  to  the  weight  of  this  testimony  that  justified  the 
trial  court  in  finding  the  fact  to  be  contrary  to  this  evidence! 
If  it  can  fairly  be  said  that  these  witnesses  willfully  swore 
falsely  as  to  any  material  fact,  the  court  was  justified  in 
rejecting  their  whole  testimony.  (Code  Civ.  Proc,  sec.  2061, 
subd.  3.)  Respondents  point  out  one  item  of  material  evi- 
dence as  to  which  appellants  admit  that  both  Chaie  Rasche 
Rosen  and  Helena  Goldberg  testified  to  a  fact  that  was  not 
true.  If  this  testimony  was  willfully  false  and  material,  or 
if  the  trial  court  was  justified  in  arriving  at  the  conclusion 
that  it  was  willfully  false,  then  the  testimony  of  these  wit- 
nesses might  have  been  entirely  disregarded,  and  we  are  not 
required  to  consider  whether  or  not  the  court  had  the  power 
arbitrarily  to  reject  the  testimony  of  a  witness.  In  order  to 
present  the  significance  and  effect  of  this  testimony,  it  will  be 
necessary  to  elaborate  the  relationship  involved  in  this  con- 
troversy. The  untrue  statement  was  that  Hirsch  Friedman, 
a  brother  of  the  decedent,  died  in  Alt  Sagar,  a  town  in  Russia 
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near  Schavli,  not  far  distant  from  Mitau,  in  the  year  1830, 
whereas  it  is  admitted  and  proved  beyond  question  by  appel- 
lants that  Henry  Friedman,  the  brother  of  the  decedent,  died 
fifty-one  years  later  (1881)  in  New  York  City,  as  a  result  of  a 
street-car  accident.  It  is  claimed  by  appellants  that"Hirsch*' 
and  **  Henry  "  are  one  and  the  same  person.  It  was  a  material 
and  essential  part  of  the  proof  of  heirship  by  all  the  Kagan 
claimants  to  show  that  all  the  brothers  and  sisters  of  the  de- 
cedent were  dead,  without  issue  surviving  them.  The  witness 
Chaie  Baache  Bosen  testified  that  Henry's  mother,  Basche 
Friedman,  as  she  claimed,  who  died  before  1871,  told  her  that 
Henry  (or  Hirsch)  had  died  of  the  cholera  in  1830,  as  above 
stated.  Appellants  argue  that  this  was  an  honest  mistake  of 
the  witness,  due  to  misinformation.  Respondents  argue  that 
it  was  willfully  false.  The  question  as  to  which  of  these  con- 
tentions is  correct  was  exclusively  for'  the  trial  court,  and 
justified  that  court  in  wholly  rejecting  the  testimony  of  Chaie 
Rasche  Rosen  and  Helena  Qoldberg,  if  that  court  decided  the 
testimony  to  be  willfully  false.  There  were  certain  parties 
to  this  proceeding,  among  others,  known  as  the  Qrunwaldt 
claimants,  the  Bernstein  claimants,  and  the  Liebe  Friedman 
claimants.  As  we  said  in  dismissing  their  appeals  from  the 
decree,  ''each  of  these  groups  claims  by  an  asserted  kinship 
to  the  decedent,  wholly  distinct  from,  independent  of,  and 
antagonistic  to  the  claims  of  each  and  all  of  the  other 
groups.''  {Estate  of  Friedman,  173  Cal.  411,  [160  Pac. 
237] .)  The  evidence  introduced  by  the  Grunwaldt,  the  Liebe 
Friedman,  and  the  Jacobson  claimants  tended  to  prove  that 
the  mother  of  Julius  Friedman  was  not  Rasche  Kagan,  the 
aunt  of  the  Kagan  claimants,  and  therefore  to  contradict  the 
claims  of  the  Kagans  to  relationship  to  decedent  in  the  fourth 
degree.  There  are  many  declarations  of  the  decedent  in  evi- 
dence inconsistent  with  both  their  claims  of  heirship.  After 
the  death  of  his  brother  Nathaniel  (1895)  he  frequently  said 
that  he  had  no  relatives  left.  In  the  will  (from  which  state- 
ment the  word  **not"  is  evidently  omitted  by  inadvertence) 
he  declared,  "I  am  [not]  aware  of  any  kin,"  etc.  Although 
he  did  not  state  who  his  mother  was,  he  made  declarations  to 
many  witnesses  concerning  his  relationship  to  the  Qrunwaldt 
claimants,  through  his  mother,  entirely  inconsistent  with  the 
claim  that  she  was  Basche  Kagan.  Even  if  it  were  proper 
for  us  to  do  80,  it  would  be  impossible,  within  the  reasonable 
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limits  of  an  opinion,  to  discuas  the  weight  and  credibility  of 
the  evidenoe  before  the  trial  court.  The  trial  occupied  nearly 
two  years  (twojkundred  and  forty-six  days  of  actual  trial). 
The  case  was  under  submission  to  the  trial  court  for  over  a 
year-  The  reporter's  transcript  of  the  evidence  taken  on  the 
trial  contained  six  thousand  pages,  with  three  thousand  pages 
more  of  documentary  evidence ;  the  printed  transcript  on  ap- 
peal, on  bill  of  exceptions,  1,895  pages,  containing  seven  hun- 
dred and  fifty-four  thousand  words  (as  indicated  by  folio 
numbers),  and  the  briefs  of  nearly  one  thousand  six  hunderd 
pages  about  six  hundred  and  forty  thousand  words,  present  for 
our  consideration  one  million  three  hundred  and  ninety-four 
thousand  words,  not  to  mention  oral  argument  and  diagrams, 
and  we  are  admonished  that  an  opinion  should  contain  about 
2,333  words.  It  is  sufficient  for  us  to  say  that  after  a  careful 
consideration  of  the  evidence  and  arguments  in  relation  thereto, 
we  hold  that  the  finding  that  the  Kagan  claimants  are  not  of 
kin  to  the  deceased  is  supported  by  substantial  evidence. 
The  appellants  complain  of  portions  of  the  opinion  of  the 
trial  court,  but  we  cannot  consider  this  matter.  (Ooldner  v. 
Spencer,  163  Cal.  317,  320,  [125  Pac.  347].)  Holding,  as  we 
do,  that  the  Kagan  claimants  were  properly  found  not  to  be 
of  kin  to  the  deceased,  many  of  the  questions  raised  by  appel- 
lants become  immaterial,  for  if  they  are  not  entitled  to  in- 
herit, they  are  not  interested  in  the  other  questions  involved 
in  the  decree  and  cannot  be  heard  to  urge  error  in  the  decree 
in  favor  of  other  claimants  or  the  evidence  in  support  thereof. 
(Blyth^  V.  Ayres,  102  Cal.  254,  257,  258,  [36  Pac.  522] ;  Es- 
fate  of  Walker,  148  Cal.  162,  166,  [82  Pac.  770] ;  Estate  of 
Fleming,  162  Cal.  530,  [123  Pac.  284].) 

This  consideration  disposes  of  all  claims  of  error  based  on 
the  very  strong  presumption  that  decedent  did  leave  heirs. 
{People  V.  Roach,  76  Cal.  294,  297,  [18  Pac.  407] ;  State  v. 
MiUer,  149  Cal.  209,  211,  [85  Pac.  609].)  There  was  no  pre- 
sumption of  law  that  appellants  were  such  heirs.  The  pre- 
sumption is  merely  a  recognition  of  the  "ordinary  course  of 
nature."  (Code  Civ.  Proc,  sec.  1963,  subd.  28.)  For  the 
same  reason  it  is  unnecessary  to  consider  the  effect  of  this 
presumption  upon  the  interpretation  of  section  1313  of  the 
Civil  Code,  supra.  This  consideration  also  disposes  of  the 
point  that  the  complaint  of  the  Hebrew  Home  was  improperly 
brought  in  its  individual  capacity  and  not  as  trustee,  and  also 


Digitized  by 


Google 


March,  1918.]  Estate  of  Friedmak«  35 

of  the  claims  that  the  decree  in  favor  of  the  Home  was  not 
in  accordance  with  the  will,  as  appellants,  if  not  heirs,  are 
not  entitled  to  complain  of  such  error,  if  any  was  committed. 
Appellants  rely  upon  some  of  the  declarations  of  the  de- 
ceased concerning  his  family,  such  as  the  declaration  that  he 
was  a  son  of  Solomon  Elias  Friedman,  of  Mitau,  Russia,  con- 
tained in  his  will,  and  his  numerous  declarations  concerning 
his  relationship  to  his  brothers,  David,  Henry,  and  Nathaniel; 
that  he  had  a  sister  named  Esther,  who  had  four  children, 
Morris,  Helena,  David,  and  Rosetta  Gottleib;  but  appellants 
object  to  the  admissibility  of  statements  made  by  the  deceased 
after  the  death  of  his  brother  Nathaniel  (the  other  relatives 
just  mentioned  having  theretofore  died),  that  he  had  no  rela- 
tives. The  basis  of  such  objection  is  that  until  it  is  shown  that 
the  deceased  was  a  member  of  the  family  of  the  Eagan  claim- 
ants, his  declarations  in  that  regard  are  inadmissible,  and  that 
where  the  declaration  itself  is  offered  for  the  purpose  of 
showing  that  there  was  no  such  relationship,  it  is  inadmis- 
sible. It  would  seem  absurd  for  the  appellants,  claiming  that 
the  decedent  is  a  member  of  their  family,  to  object  to  his 
declarations  on  the  ground  that  they  are  inadmissible  because 
he  was  not  a  member  of  the  family,  were  it  not  for  the  fact 
that  such  contention  finds  support  in  Estate  of  Jamen,  124 
Cal.  653,  [57  Pac.  578] ,  wherein  it  was  held  that  the  declara- 
tion of  the  deceased  that  he  was  a  widower  was  inadmissible 
against  a  woman  who  claimed  that  she  was  his  widow.  Sec- 
tion 1870,  subdivision  4,  of  the  Code  of  Civil  Procedure  of 
this  state  provides  that  "the  act  or  declaration,  verbal  or 
written,  of  a  deceased  person  in  respect  to  the  relationship, 
birth,  marriage,  or  death  of  any  person  related  by  blood  or 
marriage  to  such  deceased  person,"  may  be  given  in  evidence. 
The  other  declarations  of  the  decedent  that  he  had  no  sur- 
viving relative,  that  all  his  relatives  were  gone,  that  he  had 
no  one  left,  were  in  effect  declarations  that  each  and  every 
member  of  his  family,  to  whom  he  was  "related  by  blood  or 
marriage,  was  dead,"  and  were  admissible  for  that  reason. 
(See  Estate  of  Hwrtman,  157  Cal.  206,  [21  Ann.  Cas.  1302, 
36  L.  R.  A.  (N.  S.)  530,  107  Pac.  105],  on  general  subject.) 
The  fact  that  the  effect  of  this  testimony  would  be  to  rebut 
evidence  tending  to  show  that  the  Kagan  claimants  were 
"relatives  by  blood  or  marriage"  does  not  affect  its  admis- 
sibility.   They  were  declarations  concerning  the  members  of 
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his  family.  The  fact  that  they  were  erroneous,  if  it  be  a  fact, 
would  not  affect  their  admissibility,  but  only  their  weight. 
As  to  the  declarations  being  ante  litem  motam,  it  will  be  ob- 
served that  the  declarations  covered  a  period  from  1895  on. 
We  think  the  declaration  in  the  will  was  not  of  that  class. 
But  even  if  it  were,  no  objection  was  offered  to  its  admission 
in  evidence.  (See  1  Wharton  on  Evidence,  sees.  193,  213; 
Chamberlayne's  Best  on  Evidence,  3d  Am.  ed.,  p.  4:58a.) 

The  appellants  complain  that  the  executors  actively  partici- 
pated in  the  trial,  offered  evidence,  and  objected  to  testimony 
offered  by  others.  They  were  parties  to  the  proceeding: 
(Code  Civ.  Proci,  sec.  1664),  and  while  we  have  held  (Estate 
of  Friedman,  17tf  Cal.  226,  [168  Pac.  21])  that  they  had  no 
duties  to  perform  as  executors  for  or  against  any  of  the  claim- 
ants in  the  proceeding,  it  does  not  follow  that  their  participa- 
tion was  so  far  erroneous  or  prejudicial  as  to  authorize  the  re- 
versal of  the  judgment.  That  question  would  depend  upon 
the  evidence  produced  by  them  and  objected  to  by  them. 
From  an  examination  of  the  case  we  are  satisfied  that  the 
Kagan  claimants  were  in  no  wise  prejudiced  by  such  conduct 
of  the  executors.  The  appellants  have  no  just  cause  of  com- 
plaint that  witnesses  were  introduced  by  the  executors  if  their 
testimony  was  relevant  and  competent,  and  if  they  in  effect 
acted,  as  it  is  claimed,  as  attorneys  for  the  Hebrew  Home,  ap- 
pellants are  no  more  affected  prejudicially  than  they  would 
have  been  had  the  Hebrew  Home  employed  them.  It  is  urged 
that  the  Hebrew  Home,  acting  as  plaintiffs,  having  introduced 
the  will  and  its  probate  only  should  have  been  nonsuited  for 
a  failure  to  prove  that  decedent  left  no  heirs,  and  hence  a 
failure  to  establish  their  right  to  the  entire  residue.  There 
are  several  answers  to  that  proposition.  As  has  been  said, 
unless  appellants  establish  their  claim  of  heirship,  they  are 
not  aggrieved  by  the  ruling  of  the  court  on  the  claims  of 
others.  Appellants  were,  in  effect,  plaintiffs,  so  far  as  their 
own  claims  were  concerned.  They  were  not  injured  becausr^ 
some  other  claimant  failed.  It  may  also  be  said  that  the 
Hebrew  Home  was  a  beneficiary  under  the  will  to  property 
over  and  above  the  two-thirds  claimed  by  the  heirs,  and  that 
therefore,  if  for  no  other  reason,  the  motion  for  nonsuit 
should  have  been  denied.  The  only  real  effect  of  the  denial 
of  the  motion  was  to  regulate  the  order  of  procedure,  which 
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was  within  the  discretion  of  the  court.  (Code  Civ.  Proc, 
sec.  607.) 

The  witness  Ghaie  Basche  Rosen  having  testified  by  deposi- 
tion in  1903,  a  motion  was  made  to  suppress  the  deposition 
upon  the  ground  that  it  had  not  been  fairly  taken,  and  the 
depositions  of  those  present  at  the  taking  of  the  deposition  of 
1903,  including  the  interpreter,  the  commissioner^  a  nephew 
of  the  witness,  Dr.  Gtoldberg,  and  the  witness  herself,  were 
taken  in  1905  and  were  read  in  evidence  at  the  trial  on  the 
motion  to  suppress,  which  motion  was  denied..  Counsel  dis- 
cuss at  considerable  length  the  question  of  whether  or  not 
these  depositions  can  properly  be  considered  by  this  court  and 
were  properly  before  the  trial  court  upon  the  question  of 
heirship,  or  whether  their  proper  consideration  was  confined 
to  the  admissibility  of  the  deposition.  We  do  not  think  the 
court  was  bound  to  ignore  these  depositions  in  weighing  the 
value  of  the  deposition  of  1903.  The  proof  may  not  have 
been  sufScient  to  have  excluded  the  deposition,  but  never- 
theless might  seriously  affect  the  weight  of  that  deposition. 
The  court  was  entitled  to  take  these  depositions  into  consid- 
eration for  that  purpose.  The  circumstances  under  which 
testimony  is  given  always  affects  its  weight.  If  a  witness 
testifying  before  the  court  is  being  assisted  in  giving  names 
and  dates,  there  being  a  great  number  of  each,  such  fact 
would  be  considered  in  the  determination  of  the  value  to  be 
given  to  the  evidence,  and  if  this  condition  is  disclosed  in  any 
proper  manner,  where  the  witness  has  been  examined  outside 
the  presence  of  the  court,  we  see  no  reason  why  it  is  not 
equally  to  be  considered.  We  are  satisfied,  therefore,  that 
these  depositions  were  properly  before  the  trial  court  in  deter- 
mining the  appellants'  claims.  From  the  record  we  do  not 
know,  however,  whether  or  not  the  trial  court  considered  them 
in  reaching  a  conclusion  and  we  do  not  find  it  necessary  to  do 
so.  A  comparison  of  her  two  depositions,  however,  is. very 
persuasive  of  what  seems  almost  self-evident  without  it,  that 
the  witness  had  some  assistance,  either  in  or  out  of  court,  in 
giving  names  and  dates,  as  the  interpreter  testifies. 

Section  1664  of  the  Code  of  Civil  Procedure  provides  that 
**in  all  estates  now  being  administered,  or  that  may  hereafter 
be  administered,  any  person  claiming  to  be  heir  to  the  de- 
ceased, or  entitled  to  distribution  in  whole  or  in  any  part  of 
such  estate,  may,  at  any  time  after  the  expiration  of  one  year 
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from  the  issuing  of  letters  testamentary  or  of  administration 
upon  such  estate,  file  a  petition,"  etc.  It  is  claimed  that  the 
trial  court  was  without  jurisdiction  to  hear  and  determine  the 
claims  of  the  parties  to  this  proceeding,  for  the  reason  that 
the  notice  of  the  hearing  of  the  proof  of  the  will  was  defec- 
tively published,  in  that  it  was  not  published  on  Sundays  dur- 
ing the  period  of  publication,  the  publication  being  in  a  daily 
paper.  An  order  admitting  the  will  to  probate  was  made  and 
letters  testamentaiy  were  in  fact  issued,  and  we  do  not  think 
the  question  as  to  whether  or  not  such  letters  were  properly 
issued  is  a  jurisdictional  question  in  this  proceeding,  but  ap- 
pellants are  in  no  condition  to  raise  this  question  for  two 
reasons:  First,  the  Hebrew  Home,  acting  as  plaintiff,  alleged 
that  the  order  admitting  the  will  to  probate  was  duly  given 
and  made  and  that  letters  testamentary  were  issued,  and  the 
appellants  did  not  in  their  pleadings  deny  that  allegation; 
second,  they  appeared  and  submitted  to  the  jurisdiction  of 
the  court  and  attempted  to  establish  in  the  lower  court,  as 
they  do  here,  their  claims  of  heirship.  Under  such  circum- 
stances they  waived  all  objections  to  the  jurisdiction  of  the 
trial  court. 

Appellants  gave  notice  of  intention  to  move  for  a  new  trial, 
alleging  as  one  of  the  grounds  of  such  motion  irregularity  in 
the  proceedings  of  the  court  by  which  the  appellants  were 
prevented  from  having  a  fair  trial  (Code  Civ.  Proc,  sec. 
657,  subd.  1),  and  on  July  3,  1913,  served  affidavits  in  sup- 
port of  such  claim,  for  use  upon  the  motion.  Appellants  sub- 
sequently, before  the  hearing  of  the  motion  for  a  new  trial, 
made  a  motion  under  the  provisions  of  section  170,  subdivi- 
sion 4,  of  the  Code  of  Civil  Procedure,  on  the  ground  of 
alleged  bias  and  prejudice,  to  prevent  the  judge  from  hearing 
the  motion  for  a  new  trial.  Upon  this  motion,  the  affidavits 
served  July  3,  1913,  and  supplementary  affidavits  were  oflfered 
by  appellants,  counter-affidavits  were  filed,  including  one  by 
the  judge  denying  any  bias  or  prejudice,  and  the  motion  was 
denied.  An  appeal  was  taken  from  the  order  and  the  order 
was  affirmed  by  this  court.  (Estate  of  Friedman,  171  Cal. 
431,  [153  Pac.  918].)  Reference  to  the  opinion  upon  that 
appeal  is  made  for  a  discussion  of  the  showing  made  by  said 
affidavits.  We  there  said:  **.  .  .  the  foundations  of  the 
charge  itself  are  so  unsubstantial  that  it  would  have  been  a 
failure  of  duty  on  the  part  of  the  judge  to  have  made  any 
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other  order.  ..."  Mr.  Justice  Shaw,  in  his  concurring  opin- 
ion, said:  **The  charge  of  bias  and  prejudice  scarcely  deserves 
serious  consideration,  even  if  there  were  no  denial."    "While 
that  appeal  was  pending,  the  motion  for  new  trial  came  on 
for  hearing,  and  upon  such  motion  the  same  affidavits  pre- 
sented bj  appellants  upon  the  previous  motion  were  offered 
in  support  of  the  charge  of  irregularity  in  the  proceedings 
of  the  court,  but  the  counter-affidavit  of  the  judge  himself 
was  not  again  offered  in  evidence.    Appellants  claim  that  in 
reviewing  the  order  denying  the  motion  for  new  trial,  the 
record  is  thus  different  from  that  involved  upon  the  previous 
appeal  from  the  order  denying  the  motion  under  section  170, 
subdivision  4,  of  the  Code  of  Civil  Procedure,  and  that  the 
failure  of  the  judge  to  file  another  affidavit  denying  bias  and 
prejudice,  or  of  the  attorneys  to  offer  the  one  already  on  ffle, 
requires  a  reversal  of  the  order  denying  a  new  trial.     While 
it  is  true  that  the  course  of  conduct  alleged  in  the  affidavits 
used  on  the  first  motion  could  also  be  used  as  evidence  of 
irregularities,  the  question  of  bias  or  prejudice  cannot  be 
raised  in  this  way.    Bias  or  prejudice  is  not  an  irregularity. 
It  is  a  condition  of  mind.    The  statute  provides  the  method 
by  which  that  condition  may  be  taken  advantage  of.     (Code 
CiV.  Proc,  sec.  170,  subd.  4.)     It  is  true  that  on  an  appeal 
from  an  order  on  motion  for  new  trial  this  court  can  review 
the  propriety  of  an  order  denying  the  motion  for  a  change 
of  judges  {Keating  v.  Keating,  169  Cal.  754,  [147  Pac.  974]), 
or  it  can  be  reviewed  on  direct  appeal  (Estate  of  Friedman, 
171  Cal.  431,  [153  Pac.  918],  supra).    On  a  motion  for  a  new 
trial,  upon  the  ground  of  irregularities  in  the  proceedings  of 
the  court,  we  are  dealing  with  those  irregularities,  and  it  is 
immaterial  whether  they  result  from  bias  and  prejudice  or 
not.    Hence  it  was  unnecessary  for  the  judge  to  ffle  a  counter- 
affidavit  denying  bias  and  prejudice  upon  the  hearing  of  the 
motion  for  new  trial.     Upon  the  question  as  to  whether  or  not 
the  affidavits  of  appellants  show  any  irregularities  in  the  con- 
duct of  the  court,  we  hold  that  they  do  not,  and  find  it  un- 
necessary to  add  anything  to  the  discussion  on  that  subject 
in  the  opinion  above  referred  to.     {Estate  of  Friedman,  171 
Cal.  431,  [153  Pac.  918].) 

Appellants  complain  of  the  failure  to  find  upon  the  second 
claim  of  heirship,  by  which  it  is  sought  to  astahlish  their  rela- 
tionship to  the  deceased  in  the  sixth  and  seventh  degrees,  by 
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reason  of  their  being  descendants  from  the  great  grandfather 
of  the  deceased.  The  ultimate  fact  in  issue  between  the 
parties  in  this  case  is  as  to  whether  or  not  they  were  related 
to  the  deceased,  and,  if  so,  their  degree  of  kinship.  The  find- 
ing that  they  are  not  related  to  the  deceased  in  any  degree  is 
a  finding  of  this  ultimate  fact  and  renders  unnecessary  find- 
ings in  detail  upon  the  claim  of  relationship  set  up  by  the 
appellants. 

We  find  no  merit  in  the  other  claims  of  irregularities. 

There  are  no  other  matters  in  the  record  meriting  discus- 
sion. 

Judgment  affirmed. 

Richards,  J.,  pro  tenu,  Sloss,  J.,  Melvin,  J.,  Victor  E. 
Shaw,  J*.,  pro  tern.,  Shaw,  J.,  and  Angellotti,  C.  J.,  concurred. 


[S.  P.  No.  7447.    In  Bank.— -March  25,  1918.] 

W.     S.     BULLIS,     Appellant,     v.     VIRGINIA    LEE 
STANIFORD  et  al..  Respondents. 

HOIOESTEAD  —  FftAUDULENT  DsCLAitATION  —  ACTION  TO  ANNUL  —  RESI- 
DENCE— Evidence. — In  an  action  bj  a  judgment  creditor  to  annul  and 
■et  aside  as  fraudulent  a  homestead  declared  by  a  wife,  evidence  ex- 
amined and  found  not  to  sustain  a  finding  that  the  defendant^  at  the 
time  of  the  declaration  actually  resided  on  the  premises. 

Id. — Besidenos  Essential. — To  constitute  a  valid  homestead  the  claimant 
must  actually  reside  on  the  premises  when  the  declaration  is  filed. 

Id.— 'Head  op  Family — ^Residence  of  Wepe. — The  husband  being  the 
head  of  the  family,  the  residence  of  the  husband  is  that  of  the  wife. 

APPEAL  from   a  judgment  of  the   Superior   Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward   C.   Harrison,   Maurice  E.   Harrison,   Edgar   K. 
Brown,  and  Trask  &  Brown,  for  Appellant 

Frank  Eauke,  for  Respondents. 
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MELVIN,  J. — Plaintiff,  who  is  a  judgment  creditor  of  de- 
fendants, sued  to  annul  and  set  aside  a  homestead  which  was 
alleged  to  have  been  declared  fraudulently  by  defendant, 
Virginia  Lee  Staniford,  wife  of  defendant,  George  F.  Stam- 
ford, upon  certain  premises  in  the  city  of  Fresno.  Judgment 
was  given  in  favor  of  defendants.  From  said  judgment 
plaintiff  appeals.  The  most  important  question  in  the  case 
was  whether  or  not,  at  the  time  of  filing  the  declaration  of 
homestead,  Virginia  Lee  Staniford  was,  in  the  contemplation 
of  the  homestead  law,  actually  residing  with  her  husband  and 
family  on  the  premises.  The  declaration  of  homestead  was 
filed  in  February,  1914. 

It  is  undisputed  that  the  property  in  question  had  been 
originally  purchased  by  the  Stamfords  as  their  place  of  resi- 
dence and  had  been  occupied  by  them.  At  that  time  Mr. 
Staniford  was  employed  in  the  business  of  special  agent  of 
insurance  companies.  His  occupation  compelled  him  to  travel 
over  certain  territory  embracing  Fresno.  At  times  he  was 
able  to  be  at  home  with  his  family,  as  his  territory  included 
the  San  Joaquin  Valley.  In  1912  he  was  given  duties  which 
required  his  services  elsewhere,  and  was  relieved  of  the  task 
of  attending  to  business  for  his  employers  in  the  San  Joaquin 
Valley.  He  was  then,  as  he  testified,  "transferred  absolutely 
to  Southern  California."  At  that  time  he  went  to  Los 
Angeles  and  had  been  there  all  of  the  time  from  1912  until 
the  trial  took  place  in  1915.  It  was  shown  without  contradic- 
tion that  George  F.  Staniford  had  registered  as  a  voter  in  the 
city  of  Los  Angeles  in  April,  1912,  again  in  September  of  that 
year,  and  yet  again  in  September,  1914,  and  that  he  had  voted 
at  all  regular  elections  in  that  city  between  1912  and  1915.  Of 
course,  his  registrations  were  supported  by  affidavits  solemnly 
alleging,  in  each  instance,  that  his  residence  was  in  Los 
Angeles.  It  was  shown  further  that  in  August,  1914,  George 
F.  Staniford  had  testified  in  the  superior  court  of  Los  Angeles 
County  that  his  residence  was  in  the  city  of  Los  Angeles.  It 
will  thus  be  seen  that  between  1912  and  the  time  of  the 
declaration  of  the  homestead,  Mr.  Staniford  not  only  by  his 
solemn  declarations  under  oath,  but  by  every  overt  act,  in- 
dicated his  intent  as  running  with  his  physical  presence  to 
make  Lori  Angeles  the  place  of  his  residence.  Appellant's 
counsel  contend  that  as  Mr.  Staniford  was  the  head  of  the 
family,  furnishing  support  to  his  wife  and  the  younger  son, 
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who  was  a  student  at  Stanford  University,  his  residence  was 
the  residence  of  his  family,  and  that  irrespective  of  the  inten- 
tion of  Mrs.  Stamford  with  regard  to  her  place  of  residence, 
his  residence  in  Los  Angeles  at  the  time  of  the  declaration  of 
homestead  is  established  without  contradiction,  and  is  deter- 
minative of  the  whole  matter.  We  will  have  occasion  to  con- 
sider this  theory  further  in  a  subsequent  part  of  this  opinion. 
It  appears  without  contradiction  that  when  the  Stamfords 
moved  into  the  home  in  Fresno,  the  family  consisted  of  Mr. 
and  Mrs.  Stamford  and  two  sons.  In  1912  the  elder  son  es- 
tablished himself  as  a  physician  in  San  Francisco  and  the 
younger  was  a  student  at  Leland  Stanford  Junior  University. 
In  that  year  the  defendants  leased  the  property  in  Fresno 
and  Mrs.  Staniford  went  to  San  Francisco  to  keep  house  for 
her  elder  son  and  to  be  near  the  younger  one.  Mr.  Staniford 
had  gone  to  Los  Angeles.  During  the  first  year  of  their  ab- 
sence the  tenants  were  a  family  named  Johnson.  Judge 
George  B.  Graham,  a  warm  friend  of  the  defendants  and  a 
relative  of  the  Johnsons,,  went  to  lodge  and  board  with  his 
kinsfolk,  and  at  the  expiration  of  the  written  lease  to  the 
Johnsons,  in  July,  1913,  a  lease  for  the  following  year  was 
taken  in  his  name.  In  February,  1914,  a  foreclosure  suit  by 
plaintiff  upon  other  property  of  the  defendants  being  in  pro- 
gress, but  not  yet  carried  to  a  judgment,  Mrs.  Staniford  con- 
sulted an  attorney  in  San  Francisco  upon  the  subject  of  filing 
a  homestead  on  the  Fresno  property.  He  wrote  a  letter  to 
Judge  Graham  and  Mrs.  Staniford,  without  previous  notifica- 
tion to  the  judge,  went  with  her  younger  son  to  Fresno  and  to 
the  property  here  in  question.  Judge  Graham  was  about  to 
start  on  a  business  trip  to  San  Francisco.  This  was  Febru- 
ary 20,  1914.  On  presentation  of  the  letter  from  her  attor- 
ney  in  San  Francisco,  Mr.  Coldwell,  to  Judge  Graham,  a 
** rider"  canceling  the  lease  was  pasted  on  the  written  con- 
tract. Judge  Graham  then  departed  for  San  Francisco,  tak- 
ing with  him  only  the  articles  necessary  for  a  short  sojourn, 
and  he  returned  from  San  Francisco  on  the  26th  or  27th  of 
February.  Meanwhile  Mrs.  Staniford  remained  at  the  house 
and  her  younger  son  was  there  part  of  the  time.  Graham 'si 
subtenants  stayed  on  the  premises  just  as  they  had  been  in 
occupancy  of  the  place.  There  is  no  evidence  that,  they  ever 
attorned  to  Mrs.  Staniford  or  paid  her  any  rent.  On  Febru- 
ary 24th,  Mrs.  Staniford  filed  the  declaration  of  homestead 
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wherein  she  certified  and  declared  that  she  was  actually  re- 
siding on  the  premises  with  her  husband  and  family.  On 
Judge  Graham's  return  a  new  lease  was  executed  whereby  he 
became  the  tenant  of  the  property  for  one  year  from  March  1, 
1914,  upon  exactly  the  same  terms  upon  which  he  had  pre- 
viously rented  it,  .and  Mrs.  Staniford  returned  to  her  son's 
home  in  San  IVancisco,  where  she  continued  to  remain. 
From  these  facts,  appellant  insists  that  the  cancellation  was 
a  mere  "paper  transaction"  carried  through  so  that  Mrs. 
Staniford  could  file  a  homestead.  The  validity  of  this  con- 
tention is  virtually  conceded  by  counsel  for  respondents.  He 
declared  at  the  oral  argument  that  he  did  not  depend  upon 
the  brief  sojourn  of  Mrs.  Staniford  and  her  younger  son  in 
February  to  establish  residence,  but  he  contended  in  his  briefs 
and  in  his  argument  that  defendants  had  never  surrendered 
their  residence  in  Fresno.  In  support  of  this  contention  he 
calls  attention  to  the  fact  that  Mr.  Staniford  was  almost  con- 
stantly on  the  move  from  place  to  place  in  his  territory ;  that 
the  family  furniture  was  left  in  the  Fresno  house ;  that  a  small 
room  or  closet  .was  reserved,  by  the  lease,  for  the  storage  of 
some  of  the  goods  of  the  Stanif ords ;  and  that  Mrs.  Staniford 
retained  membership  in  a  lodge  in  Fresno.  It  is  argued  that 
undoubtedly  the  .family  resided  on  the  premises  originally ; 
that  the  burden  of  proof  was  on  plaintiff  to  show  a  change  of 
residence  in  effect  at  the  time  of  the  declaration ;  and  that  this 
burden  had  not  been  met.  With  this  contention  we  cannot 
agree,  because  it  appears  not  only  that  Mrs.  Staniford  was 
physically  present  in  San  Francisco  substantially  all  of  the 
time  between  her  arrival  there  in  1912  and  the  time  of  the 
trial,  but  that  she  solemnly  swore  that  she  resided  in  San 
Francisco.  Her  first  registration  was  on  October  4,  1912. 
Regarding  this  matter  she  said  that  she  was  induced  to  regis- 
ter in  a  moment  of  enthusiasm  over  the  newly  acquired  right 
of  women  to  exercise  the  electoral  franchise  and  without  any 
intention  of  abandoning  her  home  and  residence  in  Fresno. 
We  cannot  help  lauding  her  enthusiasm  in  a  cause  so  great 
and  praising  its  continuance,  for  not  only  did  she  vote  in  San 
Francisco  at  all  elections  following  her  registration,  but  on 
the  15th  of  July,  1914,  after  filing  the  declaration  of  home- 
stead, she  again  registered  and  voted  in  San  Francisco.  In 
her  affidavits  of  registration  she  deposed  that  she  was  a  resi- 
dent of  the  city  and  county  of  San  Francisco. 
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At  the  oral  argument  counsel  for  respondents  said  in  sub- 
stance that  there  was  no  question  that  both  Mr.  and  Mrs. 
Staniford  violated  the  law  by  voting,  but  that  "that  did  not 
have  the  effect  of  changing  their  residence.  It  was  only  a 
circumstance." 

Undoubtedly  our  laws  are  most  liberal  to  homestead  claim- 
ants and  the  courts  in  the  interpretation  of  such  laws  go  to 
great  lengths  to  protect  the  actual  home  of  the  family  from 
creditors;  but  to  permit  such  an  alleged  homestead  as  this  to 
withstand  appellant's  attack  would  make  a  mockery  of  laws 
passed  for  the  beneficent  purpose  of  preserving  an  abiding 
place  for  the  actual,  bona  fide  residence  of  the  family.  True, 
our  own  courts  have  held  that  in  certain  instances  residence 
on  the  property,  though  only  for  a  day,  may  be  sufficient. 
{Skinner  v.  HaU,  69  Cal.  195,  [10  Pac.  406] ;  Hohn  v.  Pavly, 
11  Cal.  App.  724,  [106  Pac.  266].)  But  in  both  of  those 
cases  there  were  special  circumstances  vastly  different  from 
those  presented  in  the  case  at  bar  to  sustain  the  judgments. 
In  Skinner  v.  HaU  the  declarant  had  abandoned  one  home- 
stead which  had  undoubtedly  been  created  in  good  faith  and 
had  immediately  filed  a  new  declaration.  In  the  opinion  in 
the  other  case  it  was  said:  '*That  the  plaintiff  actually  resided 
in  the  building  and  that  it  was  her  only  home  is  not  ques- 
tioned." 

It  has  also  been  held  that  although  the  wife  may  not  declare 
a  valid  homestead  on  one  piece  of  property  and  the  husband 
upon  another  parcel  of  land,  she  may  establish  a  valid  home- 
stead. {Oambette  v.  Brock,  41  Cal.  78;  Harlem  v.  Schulze,  7 
Cal.  App.  287,  [94  Pac.  379].)  But  in  both  of  those  cases 
the  right  of  the  wife  was  carefully  qualified  by  the  statement 
that  the  wife's  selection  of  a  homestead  is  valid  only  in  the 
absence  of  any  proof  that  the  husband  had  a  home  or  fixed 
residence  elsewhere.  In  the  case  at  bar  not  only  did  the  hus- 
band declare  by  registration,  by  voting,  and  by  his  sworn 
testimony  in  court  that  Los  Angeles,  where  his  business 
permanently  kept  him,  was  his  place  of  residence,  but  when 
asked  if  he,  as  the  head  of  the  family,  was  supporting  his  wife 
and  his  sons  during  their  absence  from  Fresno,  he  said:  **I 
was  turning  over  my  earnings  to  them.  I  don't  know  about 
being  the  head  of  the  family.     I  supplied  the  money  to  them." 

The  only  justification  for  the  conclusion  of  the  lower  court 
that  Mr.  Staniford  had  not  changed  his  residence  to  Los 
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Angeles  appears  in  his  own  declarations,  which  were  con- 
tradicted by  his  repeated  acts  and  his  solemn  sworn  assevera- 
tions when  not  confronted  with  any  question  involving  the 
homestead.  That  he  was  not  actually  residing  on  the  prop- 
erty personally  or  by  legal  intendment  when  the  homestead 
was  declared  is  obvious,  and  any  pretense  to  the  contrary  is 
sham.  The  law  on  this  subject  is  dechared  in  TramaTis  v. 
MaJdman,  92  Cal.  1,  [27  Pac.  1094,  28  Pac.  579],  wherein  it  is 
Baid: 

''It  is  settled  law  in  this  state  that  to  constitute  a  valid 
homestead  the  claimant  must  ctctually  reside  on  the  premises 
when  the  declaration  is  filed.  {Prescott  v.  Prescoti,  45  Cal. 
58;  Babcock  v.  Oibbs,  52  Cal.  629;  Aucker  v.  McCoy,  56  Cal. 
524;  Pfister  v.  Dascey,  68  Cal.  572;  Lubbock  v.  McMann,  82 
Cal.  228,  [16  Am.  St.  Rep.  108].)  .  .  . 

**The  obvious  purpose  of  the  statute  in  providing  for  the 
selection  of  a  homestead  was  to  thereby  make  a  home  for  the 
family,  which  neither  of  the  spouses  could  encumber  or  dis- 
pose of  without  the  consent  of  the  other,  and  which  should  at 
all  times  be  protected  against  creditors.  To  effect  its  pur- 
pose, the  statute  has  been  liberally  construed  in  some  respects, 
but  the  requirement  as  to  residence  at  the  time  the  declara- 
tion is  filed  has  been  strictly  construed.  Thus  this  court  has 
many  times  used  and  emphasized  the  word  'actually,'  to  show 
that  the  residence  must  be  real,  and  not  sham  or  pretended." 

Again,  speaking  of  the  purpose  of  our  homestead  law,  this 
court  has  said:  "The  benign  object  of  the  statute  was  to  pro- 
tect the  home  of  the  owner  from  forced  sale,  and  not  to  with- 
draw from  the  reach  of  creditors  property  of  the  debtor  as  a 
source  of  revenue  for  the  support  of  himself  or  family." 
(Moloney  v.  Hefer,  75  Cal.  422-424,  [7  Am.  St.  Rep.  180,  17 
Pac.  539,  540].) 

Under  the  undisputed  facts  in  this  case  the  husband  was 
the  head  of  the  family.  His  place  of  residence  was  the  resi- 
dence of  his  wife.  (Pol.  Cede,  sec.  52,  subd.  5;  Luck  v.  Luck, 
92  Cal.  653,  [28  Pac.  787].)  The  record  in  the  case  discloses 
no  single  act  of  the  husband  from  1912  to  the  time  of  the 
trial  such  as  would  alter  the  effect  of  his  removal  to  Los 
Angeles  as  a  change  of  residence.  The  only  contradiction  of 
all  of  his  acts  and  sworn  statements  while  he  was  actually 
occupying  an  oiBce  and  lodgings  in  Los  Angeles  occurred  in 
the  trial  of  this  case.    At  one  place  in  the  record  we  find  that 
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he  said,  while  a  witness,  "Traveling  the  way  I  was,  my  home 
was  Tinder  my  hat,  all  the  time."  Again,  he  was  asked  if  he 
had  any  intention  of  having  any  other  place  of  abode,  as  a 
residence  or  home,  than  Fresno,  he  said:  "Not  in  Los  Angeles, 
or  directly  in  Los  Angeles,  but  if  we  could  have  ever  sold  our 
property,  disposed  of  it  properly  and  taken  up  a  home  some- 
where else  where  we  had  purchased  a  ranch  which  we  had 
purchased,  and  over  which  this  controversy  is,  we  might  have 
done  it."  Yet  during  his  absence  from  Fresno  the  property 
claimed  as  a  homestead  was  occupied  by  a  tenant  except  for  a 
few  days  when  the  pretended  surrender  of  the  lease  took 
place,  and  during  that  time  the  lessee's  subtenant  was  undis- 
turbed. Added  to  this  were  his  admitted  permanent  business 
activities  outside  of  the  San  Joaquin  Valley,  his  repeated 
statements  under  oath  that  Los  Angeles  was  his  place  of  resi- 
dence, and  his  participation  in  all  regular  elections  held  in 
that  city.  At  most  his  testimony  amounts  to  proof  of  a  float- 
ing intention  some  day  to  return  to  Fresno  to  live,  and  this  as 
against  the  solemn,  undisputed  evidence  of  facts  establishing 
his  residence  in  Los  Angeles  is  negligible.  {Estate  of  Weed, 
120  Cal.  634,  [53  Pac.  30].) 

Appellant  sustained  the  burden  of  proving  the  establish- 
ment of  another  residence  than  Fresno  by  Mr.  Staniford,  thus 
fixing  the  family  home  in  Los  Angeles,  and  this  showing  was 
not  overbalanced  by  the  mere  declaration  that  Mr.  Staniford 
had  always  intended  to  keep  the  property  in  Fresno  as  his 
home. 

The  judgment  is  reversed. 

Sloss,  J.,  Wilbur,  J.,  Victor  B.  Shaw,  J.,  pro  iem.,  and 
Angellotti,  C.  J.,  concurred. 


[8.  F.  No.  7261.    In  Bank.— March  27,  1W8.] 

GEORGE    M.     DAWES,     Appellant,    v.     HELENA    M. 
TUCKER,  Sb.,  et  al.,  Respondents. 

Trust  Deed  —  Foreclosube  —  Action  to  Set  Aside  Trustee's  Saia  — 
Error  or  Bkcorder  in  Becobdino  Trust  Deed  —  Publication  of 
Notice  of  Sale. — ^Where  a  deed  of  trust,  executed  as  security  for  a 
debt,  required  that  in  case  of  a  foreclosure  sale  bj  the  trustee  for 
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defanlt,  notice  of  sueb  sale  should  be  published  ''at  least  onoe  a  week 
for  three  saeeeBsive  weeks,"  but,  through  an  error  in  transcribing 
in  the  recorder's  offieei  it  was  made  to  read  that  the  notice  should 
be  published  '^t  least  twice  a  week/'  etc.,  and  after  default  the 
trustees  sold  after  a  publication  of  **once  a  week/'  etc.,  in  accord- 
ance with  the  terms  of  the  instrument  and  not  "twice  a  week" 
at  apparently  required  by  the  recorded  transcription,  one  who  had 
purehased  from  the  makers  of  the  trust  deed  before  the  foreclosure 
eould  not  saeceed  in  an  action  to  set  aside  the  foreclosure  sale  and 
deed  to  a  purchaser  thereunder,  in  the  absence  of  any  showing  that 
be  ever  saw  the  reoorded  copy  of  the  trust  deed  or  any  abstract 
thereof,  or  inquired  into  the  contents  thereof  in  making  his  purchase 
of  the  property,  or  relied  upon  the  record,  or  upon  the  legal  fiction 
of  his  eonatruetive  notice  of  its  contents  in  making  such  purchase. 

Id.— Equitable  Bsusr— Actual  Injuby.— To  entitle  the  plaintifiP  to 
equitable  relief  from  a  trustee's  sale  in  such  a  case,  the  plaintiff 
must  show  some  actual  injury  sustained  by  him  through  having 
relied  on  and  having  been  misled  by  the  record  of  the  trust  deed. 

I]>. — ^Immaterial  Erbob  in  Beoobded  Copt. — In  such  case  the  error  of 
the  recorder  was  not  of  such  consequence  as  to  render  the  recorda- 
tion of  the  instrument  void,  and  the  purchaser,  having  constructive 
notice  from  the  record  of  such  essential  particulars  as  the  names 
of  the  parties,  the  designation  of  the  debt  secured,  the  description 
of  the  property,  and  a  general  definition  of  the  rights  and  duties  of 
tlie  trustees,  did  not  stand  in  the  position  of  one  who  had  purchased 
property  upon  which  there  was  an  unrecorded  encumbrance  of  which 
he  had  no  notice. 

Id. — ^Investigation  of  Record — Presumption. — In  such  case  the  plain- 
tiff is  not  entitled  to  the  presumption  arising  from  his  constructive 
notice  of  the  record,  that  he  did  investigate  the  record  and  did 
in  fact  rely  upon  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alap 
meda  County.    N.  D.  Amot,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eeyes  &  Martin,  and  Leon  Ma]:tin,  for  Appellant. 

A.  P.  St.  Sure,  J.  Leonard  Rose,  McKee  &  Tasheira,  and 
H.  L.  Breed,  for  Respondents. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  favor  of  the  defendants  in  an  action  brought  by  the 
plaintiff  to  have  set  aside  a  sale  of  certain  premises  under  a 
trust  deed  executed  by  the  plaintiff's  grantor,  and  to  compel 


Digitized  by 


Google 


48  Dawes  v.  Tucker.  [178  Cal. 

a  conveyance  of  the  premises  to  plaintiff  free  from  the  opera- 
tion and  effect  of  the  trustees'  deed  issued  pursuant  to  such 
sale  and  all  subsequent  deeds  and  mortgages  executed  by 
the  purchaser  at  said  sale  and  his  successors  to  the  title  ac- 
quired thereby.  The  cause  was  submitted  to  the  trial  court 
for  decision  upon  an  agreed  statement  of  facts,  which  may  be 
briefly  summarized  as  follows:  On  May  1,  1906,  Mary  Polk 
DuBose  was  the  owner  of  the  premises  affected  by  tiiis  ac- 
tion. On  that  day  she  executed  a  deed  of  trust  thereon  in 
favor  of  Helena  M.  Tucker,  Sr.,  with  Emily  F.  Tucker  and 
Helena  M.  Tucker,  Jr.,  as  the  trustees  named  therein,  for 
the  purpose  of  securing  an  indebtedness  of  the  grantor  to 
said  Helena  M.  Tucker,  Sr.,  in  the  sum  of  two  thousand  five 
hundred  dollars,  evidenced  by  a  promissory  note  for  said 
sum.  The  trust  deed  contained  the  provision  that  in  case 
of  default  on  the  part  of  the  maker  of  said  note  the  trustees 
were  empowered  to  sell  the  property  described  in  said  trust 
deed,  provided  that  before  such  sale  they  should  first  publish 
a  notice  of  the  time  and  place  thereof  with  a  description  of 
the  property  to  be  sold  '*at  least  once  a  week  for  three  suc- 
cessive weeks,  in  some  newspaper  published  in  the  town  of 
Berkeley."  This  deed  of  trust  was  filed  for  record  with  the 
county  recorder  of  Alameda  County  and  was  recorded  on 
May  7,  1906.  The  recorder,  however,  in  attempting  to  copy 
said  trust  deed  in  his  proper  book  of  records,  made  a  mistake 
in  transcribing  the  above-quoted  sentence  in  said  deed,  so 
as  to  make  it  read  that  the  notice  of  trustees'  sale  should  be 
published  ''at  least  twice  a  week,"  etc.  It  was  this  error 
which  gave  rise  to  this  action.  On  April  25,  1907,  Mary  Polk 
DuBose,  for  a  sufficient  consideration,  sold  and  conveyed  the 
premises  covered  by  said  trust  deed  to  George  M.  Dawes,  the 
plaintiff  and  appellant  herein.  By  the  terms  of  said  con- 
veyance the  said  property  was  sold  subject  to  said  trust  deed, 
with  express  reference  therein  to  the  date  and  place  of  its 
record  and  to  the  amount*  of  the  promissory  note  which  it 
had  been  given  to  secure.  Default  was  made  in  the  payment 
of  the  principal  and  interest  due  on  said  note,  and  thereafter 
and  shortly  before  June  5,  1908,  a  demand  was  made  upon 
said  Dawes  for  the  payment  thereof,  and  he  was  notified  that 
if  such  payment  was  not  made,  the  premises  would  be  sold 
by  said  trustees  to  satisfy  said  indebtedness.  Such  payment 
not  having  been  made,  the  trustees,  on  June  5,  1908,  began 
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the  publication  of  a  notice  of  the  sale  of  said  premises  under 
said  trust  deed  in  a  Berkeley  newspaper,  and  thereafter  pub- 
lished the  same  once  a  week  for  three  consecutive  weeks  prior 
to  the  twenty-ninth  day  of  June,  1908,  the  date  fixed  for 
said  sale ;  and  on  said  last-named  day  sold  the  said  property 
to  M.  S.  McQuarrie,  one  of  the  defendants  herein,  for  the 
sum  of  two   thousand  seven  hundred  dollars,  and  on  the 
seventh  day  of  July,  1908,  executed  to  said  McQuarrie  their 
trustees'  deed  for  the  same,  which  was  duly  recorded  on  the 
following  day;   whereupon  the  said  M.  S.  McQuarrie  took 
possession  of  the  premises  so  conveyed  to  him.    On  July  27, 
1908,  defendants  M.  S.  McQuarrie  and  Margaret  McQuarrie 
made,  executed,  and  delivered  to  Isabel  De  Lancey  a  grant 
deed  to  said  premises,  which  was  also  duly  recorded.    On 
August  12,  1908,  the  said  Isabel  De  Lancey  and  her  husband 
John  S.  De  Lancey,  also  made  defendants  herein,  made,  exe- 
cuted, and  delivered  a  deed  of  trust  covering  said  premises 
to  secure  the  payment  of  the  sum  of  two  thousand  five  hun- 
dred dollars  to  the  Bankers  Titist  Company  of  Oakland, 
said  deed  being  duly  recorded,  and  on  August  18,  1908,  the 
said  defendants,  Isabel  De  Lancey  and  John  S.  De  Lancey, 
conveyed  the  premises  by  a  deed  of  grant  to  Jennie  P. 
Stover,  also  one  of  the  defendants  herein.    On  October  8, 
1908,  the  plaintiff  herein  tendered  to  Helena  M.  Tucker,  Sr., 
and  to  her  said  trustees  under  said  first  named  deed  of  trust, 
the  entire  amount  due  to  said  date  upon  the  promissory  note 
secured  thereby,  and  thereupon  demanded  a  reconveyance  to 
him  of  the  premises  in  question,  which  tender  and  demand 
were  refused  by  the  said  Helena  M.  Tucker,  Sr.,  and  also  by 
her   said   trustees.    Shortly   thereafter   the    plaintiff    com- 
menced this  action.    In  his  second  and  supplemental  com* 
plaint  filed  herein  the  plaintiff  sets  forth  in  the  main  the 
facts  above  summarized,  and  in  addition  thereto  alleges  that 
prior  to  the  commencement  of  the  action  he  never  saw  the 
original  of  the  said  trust  deed  to  the  trustees  of  Helena  M. 
Tucker,  Sr.,  and  had  no  knowledge  or  information,  either 
actual  or  constructive,   as  to  the  contents  and  provisions 
thereof  except  as  the  same  appeared  and  were  set  forth  in 
the  record  tiiereof;  and  that  the  said  plaintiff  in  the  pur- 
chase of  said  premises  and  at  all  times  thereafter  in  all  mat- 
ters relating  thereto  *'did  rely  implicitly  and  absolutely  upon 
said  record  of  said  deed  of  trust,  and  did  at  all  times  until 
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long  after  said  sale  of  said  premises  to  M.  S.  McQuarrie  fully 
believe  that  said  record  of  said  trust  deed  in  all  things  and 
particulars  correctly  set  forth  the  exact  terms  and  provisions 
of  said  original  trust  deed."  The  plaintiff  also  alleged  in 
substance  that  the  said  M.  S.  McQuarrie  and  all  other  pur- 
chasers and  encumbrancers  subsequent  to  said  trustees'  deed 
were  not  purchasers  or  encumbrancers  in  good  faith,  for 
value  and  without  notice  of  the  plaintiff's  equities  as  set 
forth  in  his  complaint.  His  prayer  was  that  the  trustees 
under  said  original  trust  deed  be  ordered  and  directed  to 
convey  the  premises  to  him,  and  that  the  conveyance  by  them 
to  M.  S.  McQuarrie  and  all  subsequent  transfers  and  encum- 
brances made  by  said  McQuarrie  or  his  grantees  or  suc- 
cessors in  interest  be  declared  void,  and  that  all  such  persons 
be  declared  to  have  no  right,  title,  or  interest  in  said  prem- 
ises, and  that  the  said  plaintiff  do  have  and  recover  damages 
in  the  sum  of  three  thousand  dollars  from  all  of  said  defend- 
ants for  the  detention  of  said  property,  and  for  such  other 
and  further  relief  as  may  b*e  proper  in  the  premises,  and  for 
costs  of  suit.  The  defendants,  while  admitting  in  their  an- 
swers the  facts  averred  by  the  plaintiff,  which  are  matters 
of  record,  deny  that  the  plaintiff  ever  or  at  all  relied  upon 
the  record  of  said  trust  deed  in  his  purchase  of  said  prem- 
ises, or  believed  that  said  record  thereof  correctly  set  forth 
the  terms  and  provisions  of  the  original  trust  deed,  and  they 
further  deny  that  said  M.  S.  McQuarrie  and  his  subsequent 
purchasers  and  encumbrancers  were  not  innocent  purchasers 
without  notice  of  the  plaintiff's  asserted  equities.  Upon  the 
trial  of  the  cause  the  parties  stipulated  as  to  the  facts  of  the 
case  upon  which  the  findings  of  the  court  should  be  made, 
expressly  reserving  therein  their  respective  objections  to  the 
introduction  and  relevancy  in  evidence  of  the  several  instru- 
ments upon  which  the  respective  parties  relied.  The  court 
admitted  all  such  instruments  in  evidence,  subject  to  said 
objections,  and  made  its  findings  of  fact  accordingly,  dis- 
posing of  said  objections  by  the  form  and  scope  of  its  judg- 
ment, which  it  rendered  in  the  defendants'  favor. 

It  is  to  be  noted  that  neither  in  the  stipulation  of  the  par- 
ties as  to  the  facts  of  the  case  nor  in  the  findings  of  the  court 
made  thereon  is  there  to  be  found  any  statement  or  finding 
in  support  of  the  averment  of  the  plaintiff's  complaint  to 
the  effect  that  he  relied  upon  the  terms  and  provisions  of 
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the  record  of  the  said  trust  deed  from  Mary  Polk  DuBose  to 
the  truBtces  of  Helena  M.  Tucker,  Sr.,  in  making  his  purchase 
of  the  premises,  or  at  any  later  time ;  nor  is  there  any  state- 
ment in  either  the  stipulation  of  the  parties  or  the  findings 
of  the  court  that  the  plaintiff  ever  actually  saw  said  record 
or  ever  had  any  knowledge  of  the  contents  thereof  other  than 
that  given  by  the  reference  thereto  in  his  own  conveyance, 
or  other  than  that  imparted  by  the  naked  constructive  notice 
thereof  arising  from  the  fact  of  such  record.  Such  being 
the  state  of  the  agreed  facts  and  findings  herein,  it  is  plain 
that  the  plaintiff  depended,  at  the  trial  of  the  cause  for  his 
right  of  recovery  therein,  and  must  here  depend  for  his 
right  to  a  reversal  of  the  judgment,  solely  upon  his  construc- 
tive notice  of  the  terms' and  provisions  of  the  record  of  said 
original  trust  deed,  witiiout  any  proof  or  showing  on  his 
part  of  any  actual  knowledge  of  the  contents  of  said  record, 
or  of  any  actual  reliance  thereon  at  the  time  of  his  purchase 
of  the  premises,  or  at  all.  This  presents  the  sole  question 
necessary  to  be  determined  upon  this  appeal. 

There  can  be  no  quarrel  with  the  cases  cited  by  the  ap- 
pellant herein,  dealing  historically  with  the  subject  of  con- 
structive notice  imparted  by  the  recordation  of  instruments 
conveying  title  to  real  property  and  declaring  the  full  right 
of  purchasers  or  encumbrancers  of  such  property  to  rely 
thereon.  We  are  in  full  accord  with  the  principles  enun- 
ciated in  these  cases.  But  the  difficulty  herein  consists  in 
their  application  to  the  facts  of  the  case  at  bar  as  these  are 
set  forth  in  the  stipulation  of  the  parties  and  in  the  findings 
of  the  court.  The  plaintiff  herein  comes  into  a  court  of 
equity  seeking  relief  from  the  effect  of  a  trustees'  sale  of  the 
premises  to  which  he  claims  title,  under  the  precise  terms 
of  an  original  trust  deed  covering  the  same,  and  executed 
prior  to  the  time  when  he  acquired  whatever  title  or  equity 
in  the  said  premises  remained  in  the  maker  of  said  trust 
deed.  In  order  to  obtain  such  equitable  relief  the  plaintiff 
must  have  been  able  to  show  some  actual  injury  sustained 
by  him  through  the  said  action  of  such  trustees  in  the  proper 
exercise  of  their  trust,  and  this  injury  could  only  have  arisen 
out  of  the  fact,  if  it  be  the  fact,  that  the  plaintiff  had  relied 
upon  said  record  in  ipaking  his  purchase  of  the  premises  and 
in  respect  to  the  trustees'  sale  thereof,  and  had  been  misled 
as  to  the  terms  and  conditions  contained  in  said  original 
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trust  deed  by  the  mistake  of  the  recorder  in  erroneously  in- 
serting in  his  record  of  the  same  the  single  word  upon  which 
the  plaintiff  rests  his  case.  In  order  for  the  plaintiff  to  re- 
cover in  such  a  case  by  proof  that  he  had  been  thus  misled, 
he  must  have  been  actually  and  not  merely  constructively 
misled,  for  no  person  can  be  misled  to  his  injury  in  a  trans- 
action by  any  fact  or  circumstance  upon  which  he  placed 
no  reliance  in  entering  into  such  transaction.  In  the  stipu- 
lation of  the  parties  hereto  as  to  the  facts  upon  which  the 
findings  and  judgment  of  the  trial  court  are  predicated  there 
is  no  showing  or  even  suggestion  that  the  plaintiff  ever  saw 
the  recorded  copy  of  the  trust  deed  in  question  or  any  ab- 
stract thereof,  or  ever  knew  or  inquired  as  to  the  contents 
thereof  in  making  his  purchase  of  the  property,  and  there  is 
no  statement  or  suggestion  that  the  said  plaintiff  did  in  fact 
actually  rely  either  upon  said  record  or  upon  the  legal  fic- 
tion of  his  constructive  notice  of  its  contents  in  making  said 
purchase,  or  at  any  time  thereafter,  or  at  all.  In  the  ab- 
sence of  such  a  showing  he  has  not  made  out  his  case. 

The  plaintiff,  however,  insists  that  the  record  of  the  original 
deed  is  void  and  of  no  effect,  because  it  is  not  a  true  copy 
thereof,  but  only  a  purported  copy  of  an  instrument  which 
had  no  existence  in  fact,  and  that  he  therefore  stands  in  the 
position  of  one  who  has  purchased  property  upon  which  there 
wsm  an  unrecorded  encumbrance  of  which  he  had  no  notice. 
We  do  not  think,  however,  that  the  error  of  the  recorder  in 
the  instant  case  was  of  such  consequence  as  to  render  the 
recordation  of  the  instrument  in  respect  to  which  it  hap- 
pened entirely  and  utterly  void.  In  all  such  essential  par- 
ticulars as  the  names  of  the  parties,  the  designation  of  the 
debt  secured,  the  description  of  the  property,  the  general 
definition  of  the  rights  of  the  parties  and  duties  of  the  trus- 
tees, the  record  truly  transcribes  the  original  trust  deed,  and 
it  was  therefore  suflScient  in  these  respects  to  give  notice  to 
intending  purchasers  or  later  encumbrancers  of  the  existence 
and  terms  of  said  trust  deed.  It  cannot,  therefore,  be  held 
to  be  void  as  a  record  of  a  nonexistent  original  which  the 
plaintiff  was  entitled  wholly  to  disregard.  In  some  respects 
at  least  the  trust  deed  as  originally  written  and  as  recorded 
required  the  plaintiff  as  a  subsequent  grantee  of  the  premises 
to  look  behind  the  record  and  to  the  original  documents  to 
ascertain  certain  vital  facts  affecting  his  purchase  of  the 
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premises;  as,  for  instance,  the  trust  deed  does  not  set  forth 
the  terms  of  the  promissory  note  which  it  secures,  either  as 
to  the  amount  of  interest  it  bears  or  the  time  of  payment 
thereof.  It  would  have  been  the  duty,  therefore,  of  the 
plaintiff,  for  his  own  protection,  to  have  inquired  as  to  the 
contents  of  the  original  documents  in  respect  to  these  mat- 
ters; and  it  may  be  plausibly  argued  that  his  duty  to  thus 
ascertain  the  time  when  the  indebtedness  would  fall  due 
would  also  require  him  to  inform  himself  by  reference  to 
the  original  documents  as  to  the  penalties  which  would  follow 
upon  the  default  of  either  his  grantor  or  himself  in  the 
payment  of  the  obligation  thus  secured.^  It  is  not  necessary, 
however,  to  press  the  inquiry  thus  far,  for  the  reason  that 
the  stipulated  facts  of  the  case  fail  to  disclose  that  the  plain- 
tiff went  either  to  the  record  or  to  the  original  documents  to 
inform  himself  as  to  any  of  these  matters,  but  rests  his  en- 
tire case  upon  the  naked  fiction  of  his  constructive  notice 
of  the  terms  of  the  instrument  as  recorded,  without  proof  or 
finding  that  he  ever  in  fact  relied  thereon.  The  appellant 
urges,  however,  that  notwithstanding  the  absence  of  any 
showing  in  the  stipulated  facts  of  the  case  that  plaintiff 
knew  anything  of  the  record  or  that  he  relied  thereon  in  his 
purchase  of  the  property  in  question,  or  thereafter,  he  is 
entitled  to  the  presumption  arising  from  his  constructive 
notice  thereof  that  he  did  in  fact  investigate  the  record  and 
did  in  fact  rely  upon  it,  for  since,  as  he  argues,  the  law  holds 
that  as  against  a  party  he  is  presumed  to  have  known  such 
facts  as,  being  put  upon  inquiry,  he  would  reasonably  have 
discovered,  the  like  presumption  operates  in  his  favor.  The 
argument  is  plausible  but  is  a  sophistry.  The  reason  for 
the  creation  of  such  a  presumption  against  a  party  put  upon 
inquiry  as  to  any  fact  is  that  due  diligence  is  required  of 
all  persons  concerned  in  a  transaction,  but  to  invert  the  pre- 
sumption would  be  to  destroy  the  reason  for  it  by  rewarding 
a  party  for  not  doing  that  which  due  diligence  would  have 
required  him  to  do.  As,  in  the  instant  case  so  far  as  the 
record  herein  discloses,  the  plaintiff  purchased  the  property 
in  question  without  any  examination  or  inquiry  as  to  the 
state  of  the  record  title  and  without  any  actual  reliance 
upon  the  fact  which  it  would  have  disclosed  had  such  ex- 
amination been  made.  To  indulo:e  in  a  presumption  that  he 
did  these  things  would  be  to  substitute  the  presumption  for 
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proofs,  which  it  was  his  duty  and  fully  within  his  power  to 
produce  if  they  existed ;  and  if  they  did  not  exist,  to  permit 
the  presumption  to  furnish  the  foundation  for  a  wrong.  We 
find  no  merit,  therefore,  in  this  contention  on  appellant's  he- 
half.  The  foregoing  views  render  unnecessary  a  considera- 
tion of  the  question  argued  elaborately  in  the  briefs  of  re- 
spective counsel  as  to  whether  the  subsequent  purchasers  and 
encumbrancers  under  the  trustees'  deed  from  McQuarrie 
were  bona  fide  purchasers  and  encumbrancers  so  as  not  to 
be  affected  by  the  equity  asserted  by  the  plaintiff  in  this 
action. 
The  judgment  is  affirmed. 

Shaw,  J.,  Victor  E.  Shaw,  J.,  pro  iem.,  Wilbur,  J.,  Mel- 
Tin,  J.,  and  Angellotti,  C.  J.,  concurred. 


[Sa«.  No.  2679.    In  Bank.— March  28,  1918.] 

In  the  Matter  of  the  Estate  of  CHRISTIAN  BEER, 
Deceased.  EUGENE  F.  GOODRUM,  Appellant^  v. 
WILLIAM  SELINER,  Respondent. 

Homestead — Separate  Pbopebty  op  Spouse  Belbctino  ob  Joining  in 
Selection — ^Titlb  op  Subvivob.— ^Under  the  provisions  of  section 
1265  of  the  Civil  Code  and  section  1474  of  the  Code  of  Civil  Proce- 
dure, when  the  selection  of  a  homestead  is  made  hj  a  married  per- 
son from  the  separate  property  of  the  spouse  selecting  it,  the  prop- 
erty, on  the  death  of  either  spouse,  vests  in  the  survivor,  and  the 
property  so  vesting  in  the  survivor  does  not  come  to  him  or  her 
'*bj  descent,"  or  directly  from  or  through  the  deceased  spouse. 

Id. — Intebest  op  Decedent  not  Capable  op  Being  Devised. — In  such 
case  the  deceased  spouse  at  the  moment  of  his  or  her  death  has  no 
interest  in  the  property  capable  of  being  devised  or  of  passing  by 
succession. 

BXECUTOBS   AND   ADMINISTRATORS — ^RlGHT  OP  PtTBLIC   ADMINISTBATOB. — 

Where  in  such  case  the  wife  selected  a  homestead  from  her  separate 
property  and  died  before  her  husband,  and  the  husband  died  there- 
after, a  brother  of  the  deceased  wife  was  not  entitled  to  succeed 
to  the  property,  and  could  not  legally  be  appointed  administrator  in 
preference  to  the  public  administrator. 
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APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County.    George  F.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Von  Detten  &  Henry,  for  Appellant, 

Lawrence  Edwards,  and  Ben  Berry,  for  Respondent. 

ANGBLLOTTI,  C.  J.— Christian  Beer  died  intestate,  leav- 
ing  no  wife,  issue,  father,  or  mother.  There  was  a  contest 
for  letters  of  administration  between  the  public  adminis- 
trator and  William  Seliner,  a  brother  of  Christian  Beer's 
predeceased  wife,  Elizabeth  S.  Beer,  who  also  died  intestate. 
The  superior  court  granted  Seliner 's  petition  and  the  public 
administrator  appeals. 

The  right  of  Seliner  to  letters  of  administration  is  depend- 
ent upon  his  right  under  subdivision  8  of  section  1386  of  the 
Civil  Code  to  succeed  to  property  of  the  decedent  as  the 
surviving  brother  of  the  predeceased  wife  of  the  decedent, 
he  himself  not  being  related  by  blood  to  the  decedent. 
(Code  Civ.  Proc,  sec.  1365.)  The  estate  of  decedent  con- 
sists in  part  of  a  lot  of  land  with  the  house  thereon  in  the 
city  of  Stockton.  This  was  the  separate  property  of  the 
predeceased  wife,  who  died  in  the  year  1911.  In  the  year 
1910,  while  said  property  was  her  separate  property,  she 
had  duly  selected  it  as  a  homestead,  and,  therefore,  upon  her 
death,  by  express  provision  of  the  homestead  statute,  it 
vested  in  the  surviving  husband,  the  decedent.  (Civ.  Code, 
sec.  1265;  Code  Civ.  Proc,  sec.  1474.)  Seliner 's  claim  of 
right  to  succeed  to  this  property  is  based  on  a  provision  of 
subdivision  8  of  section  1386  of  the  Civil  Code,  which  pro- 
vides that  if  any  portion  of  the  estate  "was  separate  prop- 
erty of  such  deceased  spouse,  while  living,  cmd  came  to  siicJi 
decedent  from  such  spouse  hy  descent,  devise,  or  bequest,^' 
such  portion  shall  go  to  specified  relatives  of  the  decea;sed 
spouse.  Section  1265  of  the  Civil  Code  and  section  1474 
of  the  Code  of  Civil  Procedure,  as  they  now  are,  and  as  they 
were  at  the  time  of  the  selection  of  this  homestead,  both  sub- 
stantially provide  that  if  the  selection  of  a  homestead  was 
made  by  a  married  person  from  the  community  property, 
or  from  the  separate  property  of  the  spouse  making  the  selec 
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tion  or  joining  therein,  the  land  selected,  on  the  death  of 
either  of  the  spouses,  yests  in  the  survivor.  The  precise 
question  here  is  whether  homestead  property  so  vesting  in 
the  survivor  of  the  marriage  comes  to  him  ''by  descent" 
within  the  meaning  of  this  provision  of  subdivision  8  of  sec- 
tion 1386  of  the  Civil  Code. 

We  are  of  the  opinion  that  thia  question  must  be  answered 
in  the  negative.  It  seems  dear  to  us  that  this  provision  con- 
templates only  such  property  a&  comes  by  will  or  under  the 
law  of  succession  to  the  surviving  spouse,  directly  from  and 
tTirov^Ji  the  deceased  spouse.  In  view  of  our  decisions  as  to 
homesteads  selected  from  the  community  property  or  from 
the  separate  property  of  the  spouse  making  the  selection  or 
joining  therein,  the  property  selected  as  a  homestead  does 
not  so  come.  The  character  of  auch  a  homestead  under  our 
law  is  perhaps  nowhere  better  described  than  in  the  opinion 
of  Mr.  Justice  Lorigan  in  Wall  v.  Broum,  162  Cal.  307,  [122 
Pac.  478],  where,  subsequent  to  the  selection  of  a  homestead 
from  the  community  property,  the  husband  conveyed  the 
property  to  the  wife,  and  there  was  a  question  as  to  the  effect 
of  such  conveyance  on  the  homestead.  It  was  said:  **But 
it  does  not  follow  because  a  conveyance  is  made  by  the  hus- 
bank  to  the  wife  of  an  interest  in  the  community  property 
impressed  with  a  homestead  that  the  homestead  is  impaired 
or  the  right  of  survivorship  created  thereby  is  to  the  extent 
of  the  property  conveyed  destroyed.  The  homestead  is 
something  distinct  from  the  legal  title.  It  qualifies  and 
limits  the  right  of  the  owner  of  the  title  for  the  benefit  and 
protection  of  both  spouses  while  living,  and  to  insure  future 
protection  to  the  survivor.  A  conveyance  of  the  community 
property  to  the  wife  does  not  affect  any  of  the  characteristics 
incident  to  the  homestead  itself.  It  affects  only  the  title 
to  the  property  which  has  been  so  impressed ;  what  was  com- 
munity property  when  the  declaration  was  filed  became  by 
the  conveyance  her  separate  property,  but  though  the  char- 
acter of  the  title  is  changed,  this  does  not  affect  the  home- 
stead, but  the  t^tle  is  taken  subject  to  it."  This  means  that 
to  the  extent  provided  in  the  homestead  law  for  the  benefit 
and  protection  of  both  spouses  while  living,  and  for  the 
benefit  and  protection  of  the  survivor,  the  title  to  the  prop- 
erty is  at  all  times  subject  to  the  homestead,  with  the  result 
that  upon  the  death  of  one  of  the  spouses  whatever  title  he  or 
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she  had  in  the  property  selected  as  a  homestead  is  absolutely 
extinguished  by  operation  of  law,  the  homestead  absorbing 
all  of  such  title.  The  owner  of  separate  property  selected  by 
him  or  her  as  a  homestead,  by  the  selection  impresses  the 
property  with  the  homestead  character,  dedicates  it  to  this 
paramount  purpose,  and  the  vesting  of  the  title  on  the  death 
of  one  of  the  spouses  under  the  law  relative  to  homesteads 
is  simply  in  satisfaction  of  the  homestead  claim  of  the  sur- 
vivor. The  title  to  the  property  does  not  come  to  such  sur- 
vivor directly  from  or  through  the  deceased  spouse.  It  has 
been  substantially  said  many  times  by  this  court  that  upon 
the  death  of  the  husband  or  wife  it  vests  absolutely,  by 
operation  of  law,  in  the  survivor,  that  the  property  is  never 
in  fact  a  part  of  the  estate  of  the  deceased  spouse,  that  the 
court  in  probate  is  without  power  to  affect  the  absolute  title 
vested  in  the  surviving  spouse  at  the  moment  of  the  other's 
death,  and  that  any  order  setting  such  property  apart  as 
a  homestead  is  not  essential  to  the  title  of  the  surviving 
spouse,  and  has  no  other  effect  than  to  withdraw  it  from 
further  consideration  by  the  court  and  relieve  the  executor 
or  administrator  from  further  obligation  in  regard  thereto. 
(See  Estate  of  Klumpke,  167  Cal.  420,  [139  Pac.  1062] ;  Sad- 
dlenUre  v.  Stockton  Savings  etc,  Soc,  144  Cal.  653,  [79 
Pac.  381] ;  Hart  v.  Taher,  161  Cal.  20,  [118  Pac.  252] ;  WeU 
V.  Brown,  162  Cal.  307,  [122  Pac.  478] ;  Estate  of  Shirey, 
167  Cal.  195,  [138  Pac.  994] ;  Waiiams  v.  WMiams,  170  Cal. 
625,  [151  Pac.  10].)  In  such  a  case  the  deceased  spouse 
at  the  moment  of  his  or  her  death  has  no  interest  in  the 
property  which  is  capable  of  being  effectually  devised 
{Williams  v.  WUliams,  supra) y  or,  it  would  appear  to  fol- 
low, passing  by  succession,  as  the  term  is  defined  by  section 
1383  of  the  Civil  Code. 

» It  seems  dear  that  the  provision  of  subdivision  8,  section 
1386  of  the  Civil  Code,  has  no  application  to  such  a  case  as 
is  here  presented,  and  that,  therefore,  Seliner  is  not  entitled 
1o  succeed  to  any  portion  of  the  estate  of  deceased.  It  fol- 
lows that  he  could  not  legally  be  appointed  administrator  in 
|)reference  to  the  public  administrator. 
The  order  is  reversed.  - 

Wilbur,  J.,  Richards,  J.,  pro  tern.,  Melvin,  J.,  Victor  B. 
Shaw,  J.,  pro  iem.,  and  Sloss  J.,  concurred. 
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[S.  P.  No.  8301.     In  Bank.— April  1,  1918.] 

ROCKRIDGE  PLACE  COMPANY  (a  Corporation),  Peti- 
tioner, V.  CITY  COUNCIL  OF  THE  CITY  OF  OAK- 
LAND  et  al.,  Respondents. 

Supreme  Coubt— Original  Proceedings — Mandamus,  Prohibition,  and 
Certiorari — Transfer  prom  District  Ck)URT  op  Appeal. — Jurisdic- 
tion.— ^The  supreme  court  has  jurisdiction  to  vacate  the  decision  of 
a  district  court  of  appeal  in  an  original  proceeding  in  mandamvu, 
prohibition,  or  eertiorari  and  to  transfer  the  proceeding  to  the 
supreme  court  for  determination. 

Id. — ^Petition  por  TitANSPEB— Petitioner  not  a  Party  to  the  RsopBD — 
Power  op  Court  on  Its  Own  Motion. — It  is  immaterial  that  the 
petition  for  a  transfer  of  such  an  original  proceeding  from  a  dis- 
trict court  of  appeal  to  the  supreme  court  is  made  by  one  not  a  party 
to  the  record,  since  th^  supreme  court  has  power  to  order  the  transfer 
on  its  own  motion. 

Id. — Eppect  op  Order  Transferring  Proceeding — ^Power  op  Supreme 
Court  Apter  Transfer. — When  an  order  transferring  an  original 
proceeding  from  the  district  court  of  appeal  to  the  supreme  court 
is  made  after  decision  bj  the  district  court  of  appeal  and  within 
the  time  prescribed  in  the  constitution,  the  matter  is  transferred  to 
the  supreme  court  for  a  determination  of  all  material  questions  in- 
Tolved  therein  to  the  same  extent  as  if  originally  instituted  in  the 
supreme  court. 

Id. — PRAcncs  on  Granting  Hearing — Matters  Considered — ^Record. — 
In  considering  petitions  for  hearing  in  the  supretaie  court  in  such 
cases,  the  practice  established  bj  that  court,  in  considering  petitions 
for  a  hearing  of  appeals,  required  by  the  constitution  to  be  taken  to 
a  district  court  of  appeal,  under  which  it  will  not  look  into  the  record, 
but  will  consider  only  the  opinion  of  the  district  court  of  appeal,  is 
confined  to  appeals,  and  does  not  extend  to  original  proceedings 
instituted  in  a  district  court  of  appeal. 

Street  Improvements — Eeassbssment  by  City  CouNon*  After  Appeal 
BY  Property  Owners — Assessment  in  Proportion  to  Benefits. 
In  a  street  improvement  proceeding  under  the  Street  Improvement 
Act  of  1911  (Stats.  1911,  p.  730),  where  on  an  appeal  by  certain 
property  owners  to  review  the  assessment  made  by  the  superin- 
tendent of  streets,  the  city  council  deducted  from  the  assessment 
an  amount  equal  to  fifty  cents  a  running  foot  on  the  lots  of  the 
appealing  lot  owners  and  added  the  gross  amount  of  the  deduction 
to  the  assessment  of  the  other  lots  in  the  district  benefited,  in  such 
manner  tliat  the  approximate  increase  on  those  lots  amounted  to 
$0.0006  per  square  foot  of  area,  it  does  not  follow  that  the  assess- 
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malt  was  not  made  hj  the  eouneil  solely  with  referenee  to  the 
benefit  to  each  lot. 

Id.— Finding  of  Cttt  Council— Emcr. — ^Where  the  resolution  of  the 
city  eouneil  required  the  etreet  superintendent  to  assess  the  gross 
■nm  of  the  eoet  of  the  work  and  expenses  (stating  the  amount) 
upon  the  several  lots,  "upon  each  respeetirely  in  proportion  to  the 
estimated  benefits/'  etc.,  -and  stated  that  the  council  "finds  and 
decides  and  determines  that  said  several  lots  .  .  .  are  benefited  by 
■aid  work  and  improvement  in  the  proportions  and  in  the  amounts 
aet  forth"  in  a  table  ef  assessments  therein  set  forth,  the  supreme 
eourt,  in  the  face  of  such  finding,  unassailed  by  anything  in  the 
record,  cannot  in  a  proceeding  in  certiorari  say  that  the  assessment 
was  not  made  in  accordance  with  the  rule  of  apportionment  pre- 
eeribed  by  the  statute. 

Id. — CoNSTiTxrrioNiLL  Law — Yauditt  of  Act  of  1911 — Assessment  in 
Proportion  to  Benefits.— The  Improvement  Act  of  1911  (Statts. 
1911,  p.  730),  providing  in  section  4  in  effect  that  the  city  council  may 
charge  the  expense  of  the  work  on  the  district  declared  in  the  resolution 
of  intention  to  be  "benefited  by  the  work  and  improvement,"  and 
providing  in  section  20  that  it  shall  assess  the  cost  of  the  work 
'"upon  tiie  several  lots  ...  in  proportion  to  the  estimated  benefits 
to  be  received  by  each  of  Miid  several  lots/'  is  not  unconstitu- 
tional. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  of  the  First  Appellate  District  for  a  Writ  of  Cer- 
tiorari to  a  resolution  of  the  City  Council  of  Oakland  in  a 
street  improvement  proceeding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  Irving  Wright,  and  P.  E.  Bdland,  for  Petitioner. 

Wm.  H.  O'Brien,  and  Johnson  &  Shaw,  for  Respondents. 

ANGBLLOTTI,  C.  J.— This  is  a  proceeding  in  certiorari 
to  review  a  resolution  of  the  city  council  of  the  city  of  Oak- 
land, adopted  December  28,  1915,  directing  a  reassessment  of 
the  lands  liable  for  a  certain  street  improvement,  and  pre- 
scribing the  amount  of  assessment  as  to  each  parcel  of  land 
within  the  assessment  district.  The  proceeding  was  insti- 
tuted November  10,  1916,  in  the  district  court  of  appeal  of 
the  first  appellate  district.  Judgment  was  given  by  that 
court  annulling  the  resolution.  Within  sixty  days  there- 
after this  court  vacated  said  decision  and  judgment  and 
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granted  a  hearing  herein.  The  only  petition  filed  herein 
asking  for  such  action  was  one  filed  by  Marsh  Bros.  &  Gar- 
denier,  Inc.,  a  corporation,  which  was  not  technically  a  party 
to  the  certiorari  proceeding,  but  which  was  a  party  in  in- 
terest, being  the  street  contractor  in  whose  favor  the  assess- 
ment wsA  made. 

The  claim  that  this  court  was  without  power  to  vacate  the 
decision  of  the  district  court  of  appeal  in  this  matter,  and 
to  transfer  the  same  to  this  court  for  determination,  is  suffi- 
ciently answered  by  what  is  said  in  the  Matter  of  Wells,  174 
Cal.  467,  [163  Pac.  657].  As  to  proceedings  in  mandamus, 
prohibition,  and  certiorari  originally  instituted  in  a  district 
court  of  appeal  this  court  has  many  times  made  such  orders, 
and  the  uniform  practice  in  that  regard  is  fully  sustained  by 
the  opinion  in  the  case  cited.  It  is  immaterial  that  the  only 
petition  for  such  action  by  this  court  was  by  one  not  made 
a  party  to  the  proceeding.  This  court  has  the  power  to 
make  such  an  order  on  its  own  motion.  When  such  an  or- 
der is  made  within  the  time  prescribed  in  the  constitution 
the  decision  of  the  district  court  of  appeal  is  vacated  and 
the  matter  is  transferred  to  this  court  for  a  determination  of 
all  the  material  questions  involved  therein,  to  the  same  ex- 
tent as  if  originally  instituted  in  this  court.  It  is  also  im- 
material that  the  opinion  of  the  district  court  of  appeal  may 
not  show  any  error  upon  its  face,  when  considered  without 
regard  to  the  record.  The  practice  established  by  our  deci- 
sions {People  V.  Davis,  147  Cal.  346,  [81  Pac.  718] ;  Burke 
V.  Maze,  10  Cal.  App.  206,  215,  [101  Pac.  438,  440]; 
Bauer^s  Law  etc.  Co,  v.  Bertliiaume,  21  Cal.  App.  670,  675, 
[132  Pac.  596,  833]),  to  the  effect  that  in  considering  peti- 
tions for  a  hearing  in  this  court  of  appeals  required  by 
our  constitution  to  be  taken  to  a  district  court  of  appeal, 
we  will  consider  only  the  opinion  of  that  court  and  will  not 
look  into  the  record,  is  confined  to  appeals,  and  has  never 
been  extended  to  original  proceedings  instituted  in  such 
courts.  There  are  material  differences  between  the  two 
classes  of  matters,  which,  to  our  minds,  preclude  any  such 
extension  of  the  practice,  or,  at  least,  render  it  inadvisable  to 
declare  any  such  rule  as  to  original  proceedings  instituted 
in  a  district  court  of  appeal.  There  is  no  question  of  power 
involved  in  this  regard.  The  power  exists  as  to  all  matters^ 
and  has  been  exercised  in  this  particular  matter,  with  the 
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result  that  the  proceeding  is  now  here  for  determination  on 
its  merits. 

We  will  concede,  for  the  purposes  of  the  decision,  that  this 
proceeding  should  not  be  dismissed  for  laches,  or  because  of 
the  claim  that  petitioner,  before  instituting  the  same,  in 
common  with  others,  resorted  to  an  action  in  equity  to  enjoin 
proceedings  under  the  assessment  and  prosecuted  the  same 
to  judgment,  with  the  result  that  judgment  was  given  against 
it  and  its  coplaintiflfs  on  the  merits.  We  will  concede,  purely 
for  the  purposes  of  the  decision,  that  certiorari  will  lie  to 
review  an  assessment  levied  on  property  for  street  improve- 
ments, and  come  at  once  to  a  discussion  of  the  claim  of  peti- 
tioner that  the  assessment  ordered  herein  is  on  its  face  in 
excess  of  the  jurisdiction  of  the  city  council  and  void. 

The  street  improvement  work  here  involved  was  work  on 
portions  of  two  intersecting  streets,  and  was  done  under  the 
provisions  of  the  so-called  Street  Improvement  Act  of  1911 
(Stats.  1911,  p.  730).  The  work  and  improvement  being  in 
the  opinion  of  the  council  of  more  than  local  or  ordinary 
public  benefit,  the  district  benefited  was  described,  and  it  was 
ordered  that  the  cost  and  expense  be  chargeable  against  and 
assessed  upon  said  district.  Under  the  law  it  was  required 
that  the  assessment  on  the  several  pieces  and  parcels  of  land 
within  the  district  be  in  proportion  to  the  estimated  benefits 
to  each  lot.  The  work  was  done  by  the  contractor  and  ac- 
cepted by  the  superintendent  of  streets,  who  made  his 
assessment  for  the  cost  of  the  work  with  incidental  expenses, 
$27,978.68,  upon  the  various  lots  of  land  in  the  district,  447 
in  number.  An  appeal  was  made  by  certain  property  own- 
ers to  the  council  to  review  the  assessment.  The  appeal  was 
heard  and  the  council  gave  its  decision  by  the  resolution  here 
assailed,  wherein  the  amount  to  be  assessed  against  each  lot 
in  the  district  was  specified.  The  sole  point  made  against  the 
resolution  and  the  assessment  thereby  ordered  is  that  the 
council  did  not  take  into  consideration  the  proportion  of 
benefits  to  be  derived  by  each  of  the  several  lots  and  make 
the  assessment  accordingly,  but,  by  said  resolution,  arbi- 
trarily apportioned  a  portion  of  the  cost  without  regard  to 
benefits.  The  particular  charge  in  this  behalf  is  that  the 
council  deducted  from  the  assessment  theretofore  made  by 
the  superintendent  of  streets  on  the  several  lots  fronting  on 
Chabot  Road  the  sum  of  fifty  cents  per  running  foot,  amount- 
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ing  (according  to  petitioner's  brief)  to  $4,462.03,  and  added 
this  to  the  assessment  against  all  of  the  lots  in  the  district  in 
proportion  to  the  area  of  each  of  said  lots,  the  charge  by 
reason  thereof  being  (according  to  petitioner's  brief) 
$0.0006  per  square  foot,  and  increasing  petitioner's  assess- 
me^t  from  $652.50  to  $663.27. 

It  may  be  admitted  that  an  analysis  of  the  assessment  made 
by  the  street  superintendent  and  that  ordered  by  the  council 
on  appeal  shows  that  the  effect  of  the  action  of  the  council 
.was  that  as  to  each  lot  fronting  on  Chabot  Road  the  street 
superintendent's  assessment  was  reduced  by  an  amount  equal 
to  fifty  cents  per  running  foot,  less  approximately  $0.0006 
per  square  foot  or  area,  and  that  the  assessment  on  each  of 
the  other  lots  in  the  district  was  increased  approximately 
$0.0006  per  square  foot  of  area.  Also  that  the  deduction  of 
fifty  cents  per  running  foot  on  Chabot  Road  aggregates 
$4,462.03,  and  that  $0.0006  per  square  foot  aggregates  in 
the  whole  district  approximately  the  same  amount.  But  it 
does  not  follqw  that  alleged  ''mathematical  demonstration," 
as  it  is  called  by  learned  counsel,  of  the  method  adopted  by 
the  council  in  apportioning  the  assessment,  that  the  assess- 
ment was  not  made  by  the  council  solely  with  reference  to 
the  benefit  to  each  lot,  and  does  not  represent  the  best  judg- 
ment of  that  body  as  to  the  amount  that  should  be  charged 
against  each  lot  under  that  method  of  apportionment.  Cer- 
tainly there  is  in  this  proceeding  no  showing  to  the  contrary, 
and  the  situation  portrayed  by  the  record  is  not  such  that 
we  can  say  that  there  was  even  any  error  of  judgment  in  the 
apportionment.  The  return  to  the  writ  shows  that  the  coun- 
cil gave  much  time  to  the  hearing  of  the  appeal,  the  same 
being  considered  at  several  sessions,  at  which  the  parties 
interested  were  given  the  opportunity  to  be  heard  and  were 
in  fact  heard.  The  minutes  disclose  that  the  sworn  testi- 
mony of  witnesses  was  received,  and  the  resolution  here  as- 
sailed 80  states  in  terms.  The  nature  of  this  testimony  does 
not  appear,  as  no  record  was  kept  thereof,  the  law  not  requir- 
ing any  such  record.  Certainly  it  will  not  be  presumed  that 
this  testimony  was  not  sufficient  to  support  the  conclusion 
of  the  council.  The  resolution  in  terms  requires  the  superin- 
tendent of  streets  to  assess  the  sum  of  $27,978.68  upon  the 
several  lots,  "upon  each  respectively  in  proportion  to  the 
estimated  benefits  to  be  received  by  each  of  said  several 
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lots,*'  and  states  that  "this  council  hereby  finds  and  decides 
and  determines  that  said  several  lots  .  .  .  are  benefited  by 
said  work  and  improvement  in  the  proportions  and  in  the 
amounts  set  forth  in  the  table  of  assessments  hereinafter  set 
forth."  In  the  face  of  this  finding,  unassailed  as  it  is  by 
an3rthing  in  the  record,  it  cannot  be  said  here  that  the  assess- 
ment was  not  made  in  accord  with  the  rule  of  apportion- 
ment prescribed  by  the  statute.  The  ''mathematical  demon- 
stration" of  learned  counsel  is  simply  a  demonstration  of  the 
tacts  we  have  already  admitted.  Those  facts  are  entirely 
consistent  with  a  conclusion  that  it  was  correctly  decided  by 
the  council  that,  in  order  to  make  the  assessment  one  ac- 
cording to  the  benefit  to  the  several  lots,  it  was  necessary  to 
charge  against  each  lot  the  exact  amount  specified  in  the 
resolution.  That  the  amounts  so  charged  are,  in  so  far  as 
the  $4,462.03  is  concerned,  the  same  as  would  have  been 
obtained  by  the  method  which  counsel  contends  was  in  fact 
adopted,  but  as  to  the  adoption  of  which  there  is  no  showing 
in  the  record  other  than  that  they  are  the  same,  is  entirely 
beside  the  question.  It  certainly  cannot  be  held  upon  the 
record  before  us  that  under  no  conceivable  conditions  could 
the  several  lots  be  benefited  in  the  proportion  stated  by  the 
assessment,  or  that  the  assessment  is  void  on  its  face. 

A  question  is  raised  as  to  the  constitutionality  of  the  Im- 
provement Act  of  1911,  the  claim  being  that  it  does  not  pro- 
vide for  an  assessment  of  the  lands  in  the  district  in 
accordance  with  the  benefits  to  be  actually  received  by  such 
lands  from  the  work,  but  only  provides  for  an  assessment 
in  proportion  to  the  estimated  benefits.  The  act  provides 
(section  4)  that  the  city  council  may  make  the  expense  of  the 
work  chargeable  upon  a  district,  which,  in  its  resolution  of 
intention,  it  shall  declare  *'to  be  the  district  benefited  by 
said  work  and  improvement,"  etc.,  and  (section  20)  that  it 
shall  assess  the  cost  of  the  work  upon  the  several  lots  in  the 
assessment  district  benefited  thereby,  "upon  each  respec- 
tively, in  proportion  to  the  estimated  benefits  to  be  received 
by  each  of  said  several  lots,"  etc.  Full  opportunity  is  re- 
quired to  be  given  to  the  property  owners  to  be  heard  with 
respect  to  the  proposed  work  and  the  extent  of  the  district, 
prior  to  any  order  for  the  doing  of  the  work,  and  after  the 
assessment  is  made  they  have  the  opportunity  to  be  heard  as 
to  the  amounts  charged  against  their  respective  lots.    It  is 
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apparent,  of  course,  that  if  the  district  created  by  the  city 
council  comprises  all  the  land  to  be  actually  benefited  by 
the  proposed  work,  which  is  the  manifest  design  of  the  act, 
and  if  this  ''benefit"  to  the  land  embraced  in  the  district 
exceeds  the  cost  of  the  work,  an  assessment  of  the  cost  upon 
the  several  lots  in  the  district  **upon  each  respectively  in 
proportion  to  the  estimated  benefits,"  etc.,  is  an  assessment 
upon  each  lot  in  accordance  with  the  benefits  received  by  it 
from  the  work.  The  point  appears  to  be  that  the  cost  of  the 
work  which  is  to  be  assessed  against  the  lands  of  the  district 
may  exceed  the  benefit,  with  the  result  that  the  assessment 
on  those  lands  while  in  proportion  to  the  benefits  may  not 
be  in  accord  with  the  benefits  accruing  to  each  lot  from  the 
work.  We  do  not  think  the  act,  fairly  read,  so  contemplates 
or  provides.  When  it  provides  for  the  establishment  of 
"the  district  benefited  by  said  work,"  it  contemplates  a 
district  that  will  in  fact  be  benefited  by  the  completion  of 
the  proposed  improvement  under  the  terms  of  the  act,  in- 
cluding the  imposition  of  the  cost  thereof  upon  the  lands  of 
the  district.  If  this  be  the  proper  construction  of  the  act  in 
this  regard,  as  we  think  it  is,  the  objection  made  is  without 
force.  That  the  exact  cost  of  the  proposed  work  is  not 
known  until  after  the  establishment  of  the  district,  is  un- 
important. It  can  be  approximately  determined  with  suflS- 
cient  certainty  to  avoid  the  possible  condition  suggested  by 
counsel.  There  is  no  suggestion  that  any  such  condition 
exists  in  the  case  at  bar. 
The  proceeding  is  dismissed. 

Sloss,  J.,  Victor  E.  Shaw,  J.,  pro  tern.,  Wilbur,  J.,  and 
Melvin,  J.,  concurred. 

Rehearing  denied. 

In  denying  the  rehearing,  the  court  filed  the  following 
opinion  on  May  1,  1918 : 

THE  COURT.— The  petition  for  a  rehearing  is  denied. 

In  denying  a  rehearing  we  deem  it  proper  to  say  that  we 
do  not  consider  the  points  made  by  the  petitioner  relative  to 
the  alleged  damage  to  its  property  resulting  from  the  grad- 
ing to  the  official  grade  available  in  this  proceeding.     (See 
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Dwncan  v.  Batnish,  142  Cal.  693,  694,  [76  Pac.  661]  j 
Hamung  v.  McCarthy,  126  Cal.  17,  [68  Pac.  303]  j  En{i^ 
breison  v.  Gay,  158  Cal.  27,  [109  Pac.  879].)^ 


[B.  P.  No.  761$.    In  Bank.— April  1,  1918.) 

CALIFORNIA  GAS  AND  ELECTRIC  CORPORATION  (a 
Corporation),  et  al.,  Appellants,  v.  UNION  TRUST 
COMPANY  OF  SAN  FRANCISCO  (a  Corporation), 
Respondent. 

ICoBTOAess — Sinking  Pitnd — Constbuction  of  Provisions  vob  Cuation 
or — Paymsnts. — Where  a  eorporation,  the  entire  property  of  which 
was  made  np  of  properties  acquired  from  sabsidiaiy  corporations, 
anbject  to  certain  mortgages,  assumed  and  agreed  to  perform  all 
the  obligations  of  the  subsidiary  corporations,  including  payment 
of  their  mortgages,  and  thereafter  executed  a  first  mortgage  securing 
an  existing  bond  issue,  and  a  subsequent  mortgage  securing  an  au- 
thorized bond  issue,  designated  as  the  "Unifying  and  Befunding 
Mortgage,"  in  which  its  prior  mortgage  and  those  of  the  subsidiary 
corporations  were  designated  by  the  term  "underlying  mortgages," 
and  the  "unifying  and  refunding"  mortgage  contained  a  covenant 
to  ''create  and  maintain"  a  "sinking  fund"  by  paying  annually, 
to  the  trustee  named  in  the  mortgage^  certain  sums  of  money,  which 
were  to  be  applied  by  the  trustee  to  the  "purchase,  redemption, 
and  payment  of  the  underlying  bonds,  and  of  the  bonds  issued 
under"  the  unifying  and  refunding  mortgage,  but  the  mortgagor  was 
given  the  right  to  deduct  from  any  of  the  required  annual  payments 
all  sums  paid  by  it  during  the  preceding  year  "on  account  of  the 
sinking  funds  required  to  be  created  and  maintained"  under  the 
underlying  mortgages,  several  of  which  latter  mortgages  contained 
provisions  requiring  the  creation  and  maintenance  of  sinking  funds 
by  the  mortgagors,  some,  by  the  payment  of  fixed  annual  sums,  and 
some  by  the  payment  of  percentages  of  their  earnings — the  corpora- 
tion was  not  entitled  to  deduct  from  the  annual  payments  to  the 
sinking  fund  of  such  unifying  and  refunding  mortgage  any  sums 
except  such  as  were  paid  on  account  of  the  principal  sums  required 
to  be  paid  by  the  mortgagors  into  such  "sinking  funds"  as  wer« 
explicitly  provided  for  in  the  various  underlying  mortgages,  and,  by 
the  terms  thereof,  required  to  be  created  and  maintained. 

Id. — ^Ekdkmption  of  Undzelyino  Bonds — Sinking  Fund  not  Ceeated  by. 
A  covenant  by  the  mortgagor  in  one  of  such  underlying  mortgages  to 
redeem  annually  during  a  certain  number  of  years  a  certain  number 
OLXXVIII  Cal.— 6 
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of  tlie  bonds  thereby  secured,  before  the  face  date  of  maturity,  was 
not  a  provision  for  the  creation  or  maintenance  of  a  "sinking  fund" 
or  for  the  creation  or  maintenance  of  any  "fund"  of  any  kind, 
and  the  mortgagor  under  the  "unifying  and  refunding"  mortgage 
was  not  entitled  to  deduct  from  the  required  payments  into  the 
"sinking  fund"  thereof  any  moneys  expended  by  it  in  the  redemption 
of  any  such  underlying  bonds. 
Id. — Interest  Paid  on  Bonds  Held  in  Undebltino  Sinking  Funds — 
Not  Payments  "on  Acoount  of"  Sinkino  Funds. — ^Payments  by 
the  mortgagor  under  the  "unifying  and  refunding"  mortgage  of 
interest  on  underlying  bonds  which  were  held  and  "kept  alive"  in 
the  sinking  fund  of  several  of  the  underlying  mortgages,  were 
attributable  to  its  covenant  that  it  would  pay  the  interest  on  all 
imderlying  bonds  as  and  when  it  became  due  and  payable,  and  were 
not  payments  "on  account  of  sinking  funds  required  to  be  created 
and  maintained"  by  the  terms  of  the  underlying  mortgages,  and  it 
was  not  authorized  to  deduct  such  interest  payments  from  the 
annual  payments  to  the  sinking  fund  of  the  "unifying  and  refund- 
ing" mortgage. 

Id. — INTXBEST  ON   UNDERLYING   SINKING   FUND   INVESTMENTS. — Interest 

paid  by  a  successor  of  the  mortgagor  in  the  "unifying  and  refund- 
ing" mortgage  on  bonds  (which  were  not  underlying  bonds)  in 
which  some  of  the  sinking  funds  of  underlying  mortgages  had  been 
invested  and  which  bonds,  together  with  the  interest  thereon,  the 
corporation  paying  the  interest  had  assumed  and  agreed  to  pay, 
were  not  payments  "on  account  of"  the  underlying  sinking  funds, 
but  were  attributable  to  the  independent  covenant  of  assumption. 
li>. — Profits  on  Underlying  Sinking  Fund  Investments. — Where  the 
trustee  under  some  of  the  underlying  mortgages  had  purchased,  as 
investments  of  the  sinking  funds  of  some  of  those  mortgages,  bonds 
of  other  corporations  at  less  than  par,  and  the  bonds  so  purchased , 
were  afterward  redeemed  by  the  makers  thereof  at  par  and  ac- 
crued interest,  the  profits  thus  realized  for  the  sinking  funds  of  the 
underlying  mortgages  were  not  "pajrments"  "on  account  of"  the 
sinking  funds  of  the  underlying  mortgages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  B.  Bosley,  for  Appellants. 

Heller,  Powers  &  Ehrman,  and  Jamea  L.  BobiBon,  for 
Respondent. 
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MELVIN,  J. — ^Plaintiflfe  sued  under  the  provisiona  of  sec- 
tion 1050  of  the  Code  of  Civil  Procedure,  to  obtain  a  decree 
determining  certain  adverse  claims  made  by  defendant  as 
trustee  so  created  by  the  provisions  of  a  certain  "Unifying 
and  Refunding  Mortgage."  Dissatisfied  with  the  amount  of 
the  defendant's  recovery  under  the  terms  of  the  judgment, 
plaintiffs  appeal,  asking  for  a  modification  of  the  said  judg- 
ment. The  appeal  is  upon  the  judgment-roll  alone,  and  all 
of  the  questions  involved  in  the  controversy  pertain  to  and 
involve  an  interpretation  of  the  ''sinking  fund"  provisions 
of  the  "Unifying  and  Refunding  Mortgage." 

In  1908,  California  Gas  and  Electric  Corporation  exe- 
cuted to  defendant  as  trustee  its  "Unifying  and  Refunding 
Mortgage"  supporting  a  bond  issue  of  forty-five  million  dol- 
lars. This  mortgage  was  subordinate  to  and  subject  to  the 
lien  of  a  prior  mortgage  executed  by  the  California  Oas  and 
Electric  Corporation  and  seventeen  other  earlier  mortgages 
given  respectively  by  predecessors  in  estate  of  the  California 
Gas  and  Electric  Corporation  to  secure  the  payment  of 
bonds,  the  face  value  of  which  outstanding  and  unmatured 
then  amounted  to  more  than  thirty  million  dollars.  In  the 
briefs  these  prior  mortgages  and  bonds  are  respectively 
designated  by  the  adjective  "Underlying,"  and  we  shall  em- 
ploy that  term  in  this  opinion. 

In  section  1  of  article  nine  of  the  unifying  and  refund- 
ing mortgage  the  California  Gas  and  Electric  Corporation 
agrees,  among  other  things,  that  it  "will  create  and  maintain 
a  sinking  fund,  to  be  specially  applied  to  the  purchase,  re- 
demption, and  payment  of  the  underlying  bonds  and  of  the 
bonds  issued  under  this  Indenture  on  or  before  their  matur- 
ity, and  for  that  purpose  will  pay  to  the  Trustee  on  the  first 
day  of  November,  1912,  and  on  the  same  day  in  each  and 
every  year  thereafter  to  and  including  1916,  the  sum  of 
$450,000."  There  is,  however,  the  following  proviso  in 
article  nine,  most  important  in  view  of  the  fact  that  all  of 
the  questions  involved  in  this  litigation  arise  from  disagrecr 
ments  as  to  its  proper  interpretation:  "The  California  Cor- 
poration shall  have  the  right  to  deduct  from  any  such  annual 
payment  to  be  made  by  it  on  account  of  the  sinking  fund 
herein  provided  all  sums  paid  by  it  during  the  year  next  pre- 
ceding the  date  when  such  sinking  fund  payment  is  payable, 
on  account  of  the  sinking  funds  required  to  be  created  and 
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maintained  under  the  respective  mortgages  securing  the 
payment  of  the  underlying  bonds,  upon  filing  with  the  Trus- 
tee satisfactory  receipts  or  other  evidence  showing  the  mak- 
ing of  such  payments.'' 

The  unifying  and  refunding  mortgage  also  contained  a 
separate  and  distinct  covenant  that  the  California  Qqa  and 
Electric  Corporation  would  pay  all  underlying  bonds  and 
the  interest  thereon. 

At  the  time  of  the  execution  of  the  unifying  and  refunding 
mortgage  there  were  eight  of  the  underlying  mortgages  con- 
taining explicit  and  undoubted  requirements  for  the  creation 
and  maintenance  of  sinking  funds.  Of  these  eight,  two 
have  been  satisfied  and  released.  Two  of  the  remaining  six 
mortgages  containing  unequivocal  provisions  for  sinking 
funds  were  so  treated  with  reference  thereto  that  no  contro- 
versy arises  over  them.  In  each  of  the  four  remaining  un- 
derlying mortgages  were  provisions  by  which  the  mortgagor 
covenanted  that  it  would  make  an  annual  payment  of  a 
specified  amount  into  a  sinking  fund;  that  money  in  this 
fund  might  be  applied  by  the  trustee  to  the  redemption  of 
bonds  secured  by  the  mortgage ;  that  bonds  so  acquired  should 
be  deemed  to  be  outstanding  and  continue  to  bear  interest; 
that  such  interest  should  become  part  of  the  sinking  fund ; 
that  the  trustee  might,  upon  certain  conditions,  invest  the 
sinking  funds  in  securities  other  than  those  covered  by  the 
mortgage;  and  that  the  income  derived  from  such  invest- 
ments in  outside  securities  should  become  a  part  of  the 
sinking  fund. 

The  first  mortgage  of  the  Sacramento  Electric  Qas  and 
Railway  Company  (one  of  the  underlying  mortgages)  con- 
tained a  provision  that  required  the  mortgagor  during  a 
period  of  years  including  that  covered  by  the  controversy 
herein,  to  call  in  each  year  or  to  provide  the  trustee  with 
funds  to  purchase  twenty  of  the  bonds  of  the  par  value  of 
one  thousand  dollars  each.  These  were  to  be  immediately 
canceled.  One  of  the  controversies  here  involved  is  the  as- 
sertion of  appellants  and  the  denial  of  respondent  that  this 
provision  really  amounted  to  a  requirement  for  the  creation 
and  maintenance  of  a  sinking  fund. 

None  of  the  other  underlying  mortgages  contains  any  pro- 
vision for  a  sinking  fund. 
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The  trustee  named  in  all  of  the  underlying  mortgages  with 
which  we  are  concerned  her©  was  the  Mercantile  Trust  Com- 
pany of  San  Francisco. 

On  or  about  January  28,  1908,  California  Qas  and  Electric 
Corporation  conveyed  to  its  coplaintiflf  herein.  Pacific  Gas 
and  Electric  Company,  all  of  its  property,  and  the  latter 
assumed  all  of  the  former's  obligations.  Hereafter  in  this 
opinion  we  shall  refer  to  the  latter  corporation  as  ''Pacific 
Company"  and  will  omit  the  qualification,  understood  in 
each  instance,  that  it  was  acting  as  successor  of  its  grantor. 

This  litigation  is  confined  to  transactions  during  the  two 
years  from  November  1,  1911,  to  October  31,  1913.  During 
each  of  these  years  the  Pacific  Company  paid  four  hundred 
and  fifty  thousand  dollars  to  defendant  under  the  terms  of 
its  trust,  and  this  action  was  for  credits  against  said  pay- 
moLts  on  account  of  alleged  payments  into  sinking  funds  of 
trustees  administering  underlying  mortgages.  During  the 
first  of  these  years  the  Pacific  Company  paid  large  sums  as 
interest  on  underlying  bonds  to  the  Mercantile  Trust  Com- 
pany, including  $79,515  Interest  upon  bonds  held  in  the  sink- 
ing funds  created  pursuant  to  four  of  the  mortgages  which 
we  have  described  above.  And  in  the  following  year  the 
amount  of  interest  paid  by  the  Pacific  Company  on  bonds 
held  in  these  sinking  funds  was  $87,075.  It  is  asserted  by 
the  Pacific  Company  and  denied  by  respondent  that  these 
were  payments  ''on  account  of  sinking  funds."  Respondent 
insists  that  they  were  mere  payments  of  interest  under  that 
part  of  the  unifying  and  refunding  mortgage  requiring  the 
Pacific  Company's  predecessor  to  pay  interest  on  all  bonds 
included  within  the  purview  of  the  underlying  mortgages. 

During  each  of  said  years  the  Pacific  Company  paid 
twenty  thousand  dollars  to  the  trustee,  Mercantile  Trust 
Company,  for  the  redemption  and  cancellation  of  bonds  of 
the  Sacramento  Electric  Gas  and  Railway  Company.  It  is 
asserted  by  appellants  and  denied  by  respondent  that  these 
were  likewise  payments  "on  account  of  a  sinking  fund." 

Another  point  of  dispute  arose  as  follows:  After  the  exe- 
cution of  the  unifying  and  refunding  mortgage  the  Pacific 
Company  acquired  and  assumed  all  the  obligations  of  four 
other  companies — San  Francisco  Gas  and  Electric  Company, 
Pacific  Gas  Improvement  Company,  Mutual  Electric  Com- 
pany, and   Suburban  Light  and  Power   Company.     These 
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four  corporations  had  executed  mortgages,  and  the  trustee  of 
some  other  underlying  mortgages  had  invested  part  of  their 
sinking  fun^  in  some  of  the  bonds  secured  by  the  four 
mortgages.  In  paying  the  interest  on  the  bonds  of  its  ac- 
quired corporations  the  Pacific  Company  expended  $8,842.50 
the  first  year,  and  $12,277.50  the  second  year  in  interest  on 
bonds  thus  held  in  sinking  funds  provided  for  in  underlying 
mortgages.  These  sums  were  claimed  as  a  credit  "on  ac- 
count of  the  sinking  funds''  required  to  be  created  and  main- 
tained in  accordance  with  the  underlying  mortgages,  but 
the  respondent  successfully  maintained  in  the  court  below 
the  proposition  that  the  Pacific  Company  paid  this  interest 
solely  in  compliance  with  its  later  independent  contract; 
that  the  transaction  could  have  no  possible  connection  with 
the  unifying  and  refunding  mortgage ;  and  that  no  part  was 
payment  on  account  of  the  sinking  funds  of  any  of  the  un- 
derlying mortgages  merely  because  some  of  the  bonds  of 
these  newly  acquired  corporations  had  been  taken  into  those 
sinking  funds  by  way  of  investment. 

During  the  year  1913  the  Mercantile  Trust  Company  held 
in  the  sinking  funds  of  two  of  the  underlying  mortgages 
certain  bonds  of  the  San  Francisco  Gas  and  Electric  Com- 
pany, one  of  the  four  newly  acquired  corporations,  said 
bonds  having  been  purchased  at  a  price  below  par.  The 
Pacific  Company,  which  had  become  liable  for  the  full 
amount  of  these  bonds  and  interest,  redeemed  them  at  a 
premium,  paying  the  accrued  interest  also.  In  this  way  the 
trustee  made  a  profit  of  $3,295.50  for  the  sinking  funds,  and 
appellants  assert  that  they  have  a  right  to  a  credit  of  this 
sum  ''on  account  of"  payments  for  the  sinking  funds  of  the 
underlying  mortgages.  In  this  contention  they  were  also 
unsuccessful  in  the  court  below. 

Counsel  for  the  Pacific  Company,  with  admirable  concise- 
ness, has  reduced  the  matters  at  issue  to  four  questions  or 
propositions,  and  we  will  follow  his  arrangement  in  discuss- 
ing the  law  which  we  deem  applicable  to  the  problems  in- 
volved in  this  appeal.  The  first  of  these  questions  is  sub- 
stantially as  follows :  Does  article  XI  of  the  first  mortgage  of 
the  Sacramento  Electric  Gas  and  Railway  Company,  quoted 
in  full  in  the  findings,  when  given  its  true  legal  meaning, 
require  the  mortgagor  to  create  and  maintain  a  sinking  fund  f 
It  is  asserted  that  if  this  question  be  answered  in  the  affirma- 
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tive,  sach  reply  will  compel  a  deduction  from  the  amount 
found  due  to  the  respondent  the  forty  thousand  dollars  paid 
during  the  two  years  for  purchase  and  cancellation  of  bonds 
of  the  Sacramento  Company. 

Without  quoting  at  lengtli  from  said  article  XI,  it  is  suffi- 
cient to  say  that  under  it  the  Electric  Company  was  re- 
quired under  a  schedule  covering  many  years  to  cause  certain 
varying  numbers  of  bonds  to  be  paid  off  and  canceled 
yearly  by  one  of  two  methods — either  by  calling  the  bonds 
wanted  and  paying  for  them  103  per  cent  (that  is  to  say,  a 
three  per  cent  premium)  plus  accrued  interest,  or  by  adver- 
tising for  and  buying  the  proper  quota  of  bonds  at  a  sum 
not  to  exceed  103  per  cent.  This,  says  counsel  for  appel- 
lants, amounts  to  a  requirement  that  the  mortgagor  create 
and  maintain  a  sinking  fund.  It  is  contended  that  the  term 
''sinking  fund"  applies  to  any  fund  ** created  for  extin- 
guishing or  paying  a  funded  debt."  (Citing  Chicago  it 
Iowa  B.  R.  Co.  V.  Pyne,  30  Fed.  86;  Ketchum  v.  City  of 
Buffalo  and  Austin,  14  N.  Y.  356;  Bouvier's  Law  Diction- 
ary.) While  this  definition  is  rather  more  circumscribed 
than  the  ordinary  conception  of  the  scope  of  the  expression 
"sinking  fund,"  even  if  we  adopt  it,  we  cannot  see  how  the 
provision  for  gradual  retirement  of  fixed  numbers  of  bonds 
paid  for  not  from  a  separate  fund  but  by  stated  yearly  pur- 
chases made  from  the  general  assets  of  the  corporation 
amounts  to  the  creation  and  maintenance  of  a  sinking  fund. 
The  very  idea  of  a  **fund"  involves  a  concept  of  a  sum  of 
money  maintained  in  existence  for  some  purpose — a  supply 
hoarded  and  kept  to  be  called  on  when  needed.  For  exam- 
ple, we  might  cite  the  definition  of  a  ''fund"  contained  in 
the  Century  Dictionary  and  quoted  by  respondent  as  follows : 

"A  stock  or  accumulation  of  money  or  other  forms  of 
wealth  devoted  to  or  available  for  some  purpose,  as  for  the 
carrying  on  of  some  business  or  enterprise,  or  for  the  sup- 
port and  maintenance  of  an  institution,  a  family,  or  a  per- 
son :  as,  a  sinlnng-fund;  the  funds  of  a  bank  or  corporation ; 
the  Widows'  and  Orphans'  Fund,  etc." 

But  we  need  not  enter  into  a  lengthy  discussion  of  the 
shades  of  meaning  attributed  by  various  lexicographers  to 
the  words  "sinking  fund,"  because  it  is  clear  that  the 
qualifying  language  of  section  1  of  article  nine  of  the  unify- 
ing and  refunding  mortgage,  describing  the  sinking  funds 
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"to  be  created  and  maintained  under  the  respective  mort- 
gages securing  the  payment  of  the  underlying  bonds,'*  had 
reference  to  sinking  funds  so  called  in  the  said  mortgages 
and  in  terms  required  to  be  maintained.  If  the  purchase  of 
so  many  bonds  a  year  during  given  years,  required  under 
the  terms  of  the  mortgage  of  the  Electric  Company,  may  be 
called  a  "sinking  fund,"  it  is  not  one  required  to  be  main- 
tained, because  as  soon  as  money  to  buy  the  bonds  is  appro- 
priated it  may  be  spent  at  once.  There  is  no  provision  for 
holding  the  bonds  for  the  accumulation  of  interest  nor  for 
reselling  and  reinvesting  the  proceeds  by  the  trustee.  Can- 
cellation is  the  one  fate  for  the  bonds  acquired,  and  cancella- 
tion is  not  "maintaining"  a  fund.  The  learned  judge  of 
the  superior  court  correctly  decided  that  appellants  were 
not  entitled  to  credit  against  their  trustee  for  the  forty  thou- 
sand dollars  expended  in  the  purchase  of  bonds  of  the  Sacra- 
mento Electric  Qas  and  Railway  Company. 

The  next  point  in  controversy  is  in  substantial  effect  as 
follows:  Are  appellants  entitled,  against  their  payments  to 
defendant  of  four  hundred  and  fifty  thousand  dollars  an- 
nually, to  credit  for  interest  paid  Mercantile  Trust  Company 
on  underlying  bonds  held  in  sinking  funds  created  and  main- 
tained in  obedience  to  the  provisions  of  underlying  mort- 
gages f  It  is  undisputed  that  during  the  two  years  involved 
herein  payments  aggregating  $166,590  were  thus  made.  It 
is  the  belief  of  plaintiffs  that  these  payments  should  not  be 
considered  as  interest  at  all,  but  by  way  of  performance  of 
the  obligations  created  by  the  sinking  funds  required  to  be 
maintained. 

In  this  connection  it  is  to  be  remembered  that  the  Califor- 
nia Qas  and  Electric  Corporation  had  covenanted  to  pay 
punctually  "or  cause  to  be  paid  the  interest  on  all  such 
underlying  bonds  not  acquired  and  deposited  hereunder  as 
and  when  such  interest  shall  become  due  and  payable,  until 
all  underlying  bonds  shall  have  been  fully  paid  and  dis- 
charged or  shall  have  been  acquired  and  deposited  here- 
under." This  language  is  as  direct,  emphatic,  and  under- 
standable as  it  could  well  be  made.  Under  its  terms,  at 
least,  the  only  excuses  for  omitting  to  pay  interest  on  under- 
lying bonds  would  be  either  full  payment  and  discharge  or 
acquisition  and  deposit  with  the  trustee.  This  covenant 
which  is  now  binding  upon  the  other  plaintiff  makes  no  pro- 
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vigion  for  escaping  payments  of  interest  upon  bonds  held  in 
sinking  funds  created  because  of  the  terms  of  underlying 
mortgages,  and  it  seems  highly  probable  that  if  the  parties 
to  this  contract  had  intended  other  credits  for  interest  pay- 
ments, they  would  have  expressed  such  intention  in  the 
unifjring  and  refunding  mortgage  itself. 

The  immediate  predecessor  of  the  unifying  and  refunding 
mortgage  was  the  California  Gkus  and  Electric  Corporation's 
general  and  collateral  trust  mortgage.  The  Mercantile  Trust 
Company  was  trustee  under  this  mortgage  and  occupied  a 
similar  function  with  reference  to  the  mortgages  underljang 
it.  This  general  and  collateral  trust  mortgage  contained  a 
provision  requiring  the  California  Gas  and  Electric  Cor- 
poration to  pay  annually  into  the  sinking  fund,  during  the 
years  here  involved,  two  hundred  thousand  dollars.  This 
fund  was  to  be  applied  by  the  trustee  (not  by  the  mortgagor) 
to  the  redemption  of  the  bonds  of  certain  named  corpora- 
tions. The  trustee  was  "authorized  to  apply  said  sinking 
fund  to  the  redemption  of  said  bonds  and  to  make  the  neces- 
sary payments  out  of  said  sinking  fund."  There  was  the 
further  provision  in  the  general  and  collateral  trust  mort- 
gage that  **A11  moneys  in  said  sinking  fund  not  so  used  shall 
be  invested  by  said  Mercantile  Trust  Company  in  the  pur- 
chase of  bonds"  [of  the  specified  companies],  **and  the  bonds 
of  the  party  of  the  first  part"  [California  Gas  and  Electric 
Corporation]  ''issued  under  this  deed  of  trust."  Then  fol- 
lowed the  sentence:  **Atl  interest  or  other  income  derived 
under  this  investment  shall  in  like  manner  be  invested  as 
part  of  said  Sinking  Fund  in  accordance  with  the  above 
conditions."  The  provision  regarding  the  status  of.  the 
bonds,  immediately  following  the  last  quotation  is  as  fol- 
lows: ''All  bonds  so  purchased  and  acquired  by  said  Mer- 
cantile Trust  Company  of  San  Francisco  as  provided  in 
this  article,  together  with  the  coupons  thereto  attached  shall 
continue  to  be  negotiable  and  said  bonds  shall  be  deemed  out- 
standing hereunder  and  shall  not  be  canceled  and  shall  con- 
tinue to  bear  interest,  and  the  Mercantile  Trust  Company  of 
San  Francisco  shall  collect  and  receive  the  proceeds  of  the 
coupons  paid  thereon  and  add  the  same  to  the  Sinking  Fund 
and  said  bonds  shall  be  held  as  existing  obligations  for  the 
security  of  the  outstanding  bonds  thereby  secured." 
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In  accordance  with  the  mandate  of  the  above-quoted  pro- 
visions the  trustee,  the  Mercantile  Trust  Company,  as  the 
court  duly  found,  had  purchased  and  placed  in  its  sinking 
fund  a  part  of  the  bonds  issued  under  the  same  mortgage  and 
a  part  of  the  bond  issues  of  some  of  the  companies  mentioned 
in  the  general  and  collateral  trust  mortgage. 

The  court  found  with  reference  to  the  year  1911-12  (and 
the  same  is  true  except  as  to  amount  for  the  following  year) 
that  the  Pacific  Company  paid  to  the  Mercantile  Trust  Com- 
pany "all  the  interest  coupons  appertaining  to  said  underlying 
bonds  which  became  due  during  that  year,  including  the 
coupons  appertaining  to  all  the  underlying  bonds  held  in  said 
sinking  funds  as  well  as  all  the  coupons  appertaining  to  all 
others  of  said  outstanding  underlying  bonds."  As  respond- 
ent's counsel  in  their  brief  emphasize  the  fact  to  be,  the 
Pacific  Company  did  not  pay  the  trustee  specifically  the  in- 
terest on  the  underlying  bonds  held  in  the  sinking  fund,  but 
paid  the  said  trustee  all  the  coupon  interest  on  the  whole 
outstanding  issue.  That  such  pa3anents  were  not,  as  to  any 
part  of  them,  ''on  account  of  sinking  funds"  required  to  be 
created  under  the  general  and  collateral  trust  mortgage  is, 
we  think,  very  clear.  In  virtually  all  of  the  mortgages 
herein  involved,  in  which  trust  funds  were  required  to  be 
kept  up,  there  were  the  two  sources  of  income  to  the  trustee, 
namely :  Direct  payments  of  money  into  the  trust  funds  and 
the  interest  on  the  purchased  bonds.  That  these  two  sources 
were  not  to  be  mingled  by  any  sort  of  bookkeeping  which 
would  credit  the  mortgagor  as  having  paid  for  one  purpose 
when  in  reality  it  had  expended  the  money  for  the  other  is 
emphasized  by  the  circumstance  that  the  trustee  was  given 
great  latitude  not  only  in  the  investment  but  in  the  sale  of 
securities  and  reinvestment  of  the  proceeds.  It  was  ex- 
pressly provided  that  the  purchased  bonds  should  "continue 
to  be  negotiable,"  should  be  "deemed  outstanding,"  should 
"not  be  canceled,"  and  that  they  should  "continue  to  bear 
interest."  The  trustee  was  required  to  collect  the  proceeds 
"of  the  coupons  paid  thereon"  and  "add  the  same  to  the 
sinking  fund."  And  such  bonds  were  to  be  "held  as  exist- 
ing obligations  for  the  security  of  the  outstanding  bonds." 
The  intent  to  require  payment  of  interest  on  bonds  held  in 
the  sinking  fund,  as  interest  and  not  as  part  of  the  other 
money  payments  directly  into  the  fund,  seems  to  us  very 
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dear  from  the  whole  structure  of  the  sinking  fund  require^ 
ment. 

And  if  that  be  true  of  the  California  Corporation's  own 
bonds  it  is  even  more  evident  in  the  case  of  the  bonds  of 
the  other  corporations  held  in  the  sinking  fund  for  the  gen- 
eral and  collateral  trust  mortgage.  Take,  for  example,  the 
bonds  of  the  Valley  Counties  Power  Company.  The  Mercan- 
tile Trust  Company  was  the  trustee  under  the  mortgage  of 
the  said  Valley  Counties  Power  Company.  It  had  been 
administrating  the  office  of  such  trustee  when  the  general 
and  collateral  trust  mortgage  was  executed;  therefore,  the 
California  Corporation  could  not,  if  it  had  wished  to  do  so, 
confer  upon  the  Mercantile  Trust  Company,  as  trustee  of 
the  general  and  collateral  trust  mortgage,  power  to  cancel 
any  of  the  bonds  of  the  Valley  Counties  Power  Company. 
As  trustee  of  the  California  Corporation  it  was  authorized  to 
purchase  and  it  did  acquire  for  the  sinking  fund  bonds  of 
the  Valley  Counties  Power  Company,  but  these  remaiiied  in 
its  custody  as  outstanding  obligations  bearing  interest  until 
redeemed  or  paid,  without  regard  to  any  covenant  in  the 
unifying  and  refunding  mortgage.  If  the  Valley  Counties 
Power  Company  itself  had  paid  the  interest  on  these,  its  own 
obligations,  it  could  not  have  been  said  that  the  corporation 
was  paying  such  interest  on  account  of  the  sinking  fund  of 
the  California  Corporation.  We  can  see  no  escape  from  the 
proposition  advanced  by  respondent  that  the  payment  of  this 
interest  by  the  Pacific  Company  bore  no  relation  to  and  had 
no  connection  with  the  fact  that  the  bonds  on  which  the  in- 
terest was  paid  were  held  in  the  sinking  fund  of  the  Califor- 
nia Corporation.  The  interest  was  paid  under  an  obligation 
to  pay  interest  on  all  the  underlying  bonds,  no  matter  where 
they  might  be  found. 

It  is  contended  that  bonds  held  in  the  various  sinking 
funds  are  "redeemed"  in  contemplation  of  law,  and  that, 
therefore,  when  it  is  provided  that  they  shall  be  deemed  to 
be  outstanding  and  that  the  trustee  shall  collect  the  interest 
coupons  for  the  sinking  fund,  the  mortgagor's  obligation  to 
pay  the  sums  specified  in  the  interest  coupons  exists  solely 
by  reason  of  the  maker's  covenant  contained  in  the  sinking 
fund  provisions  of  the  mortgage  and  not  by  reason  of  the 
mortgagor's  covenant  to  pay  interest  on  the  debt  evidenced  by 
its  bonds.    But  by  the  very  terms  of  the  mortgage  the  bonds 


Digitized  by 


Google 


76     California  G.  &  E.  Corp.  v.  Union  Trust  Co.     [178  Cal. 

are  not  to  be  regarded  as  redeemed.  They  are  mere  invest- 
ment bonds  and  bear,  so  far  as  the  payment  of  interest  is 
concerned,  the  same  relation  to  the  corporation  for  which 
the  sinking  fund  is  maintained  as  the  bonds  of  an  entirely 
alien  corporation  bought  for  the  sinking  fund  would  bear  to 
the  persons  or  corporations  bound  to  pay  interest  on  them. 
Bonds  of  any  of  those  companies  are  no  more  redeemed,  so 
far  as  the  necessity  for  the  payment  of  interest  is  concerned, 
by  the  fact  that  the  trustee  purchased  them  for  the  sinking 
fund  than  would  United  States  government  bonds  be  con- 
sidered as  redeemed  when  bought  for  like  purpose. 

In  support  of  his  contentions  counsel  for  appellants  cites 
Bank  for  Savings  v.  Grace,  102  N.  Y.  313,  [7  N.  E.  162], 
Brooke  v.  City  of  PhUadelpKia,  162  Pa.  St.  123,  [24  L.  R.  A. 
781,  29  Atl.  387],  and  WUds  v.  Si.  Louis,  Alton  &  Terre 
HaiUe  B.  B.  Co.,  102  N.  Y.  410,  [7  N.  E.  290].  In  the  first 
of  these  cases  it  was  held  that  "city  stock"  of  the  city  of 
New  York,  held  by  the  commissioners  of  the  sinking  fund,  is 
not  an  indebtedness  of  the  city  within  the  meaning  of  the 
constitution  prohibiting  such  a  city  whose  present  indebted- 
ness exceeds  ten  per  cent  of  the  assessed  valuation  of  its  real 
estate  subject  to  taxation  from  becoming  indebted  to  any 
further  amount.  It  was  decided,  in  short,  that  the  city  stock 
so  held  was  not  a  debt  which  the  municipality  could  be  called 
upon  to  pay.  But  it  was  held  that  such  stock  was  subject 
to  payment  of  interest  which  the  commissioners  were  to 
add  to  the  sinking  fund.  In  the  Brooke  case  a  question  pre- 
cisely similar  was  decided.  In  the  other  New  York  case  the 
court  was  considering  a  sinking  fund  into  which  the  railroad 
company  was  to  pay  twelve  thousand  five  hundred  dollars 
twice  a  year  out  of  its  net  earnings.  With  such  money  and 
the  interest  accumulations  thereon  the  trustees  were  to  buy 
first  mortgage  bonds  so  long  as  they  could  be  purchased  for 
not  exceeding  ten  per  cent  beyond  par,  the  bonds  so  pur- 
chased to  remain  in  force  and  interest  thereon  to  be  paid  by 
the  company.  In  case  of  inability  to  buy  bonds  below  the 
prescribed  rate  the  money  was  to  "remain  at  interest  until 
bonds  can  be  purchased  at  public  or  private  sale,  at  such 
rate;  and  no  further  payments  shall  be  payable  to  the  said 
sinking  fund  till  the  money  so  remaining  in  the  said  fund 
can  be  used  in  purchasing  said  bonds  at  such  rate  or  under, 
when  such  payments  of  twelve  thousand  five  hundred  do|- 
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Ian  semi-annually  shall  be  resumed."  The  bonds  went 
above  110  per  cent  and  the  semi-annual  payments  were 
thereupon  discontinued,  but  the  company  intending  to  con- 
tinue to  pay  interest  upon  bonds  held  by  the  trustees  in  the 
sinking  fund,  a  holder  of  preferred  stock  objected  to  that 
course  and  brought  the  suit.  The  court  held  that  the  action 
might  not  be  maintained  and  that  the  duty  of  payment  of  in- 
terest on  bonds  in  the  sinking  fund  must  continue  until  the 
maturity  of  the  mortgage.  We  cannot  see  that  the  citations 
support  the  position  of  appellants. 

The  next  argument  advanced  by  appellants  is  that  sums 
aggregating  $8,842.50  in  one  year  and  $12,277.50  in  the  other 
which  were  paid  by  Pacific  Gas  and  Electric  C!ompany  to 
Mercantile  Trust  Company  as  interest  on  bonds  of  San  Fran- 
cisco Qas  and  Electric  Company,  Mutual  Electric  Light  Com- 
pany, Pacific  Qas  Improvement  Company,  and  Suburban 
Light  and  Power  Company  held  in  the  sinking  funds  pro- 
vided for  in  certain  underlying  mortgages  were  in  fact  and 
in  legal  effect  made  ''on  account  of  the  sinking  funds  re- 
quired to  be  created  and  maintained  under  the  respective 
mortgages  securing  the  payment  of  the  underlying  bonds." 

It  appears  from  the  findings  that  Mercantile  Trust  Com- 
pany, as  trustee  under  the  mortgages  of  the  Valley  Counties 
Power  Company  and  California  Central  Gas  and  Electric 
Company,  held  in  the  sinking  funds  certain  bonds  of  San 
Francisco  Gas  and  Electric  Company,  Mutual  Electric  Light 
Company,  Pacific  Gas  Improvement  Company,  and  Subur- 
ban Light  and  Power  Company  which  were  not  underlying 
bonds  but  which  Pacific  Gas  and  Electric  Company,  as  suc- 
cessor of  the  makers  thereof,  had  assumed  and  agreed  to 
pay.  The  last-named  corporation  did  pay  interest  on  such 
bonds,  which  was  added  by  the  Mercantile  Trust  Company 
to  the  sinking  funds  provided  for  in  the  mortgages  of  the 
Valley  Counties  Power  Company  and  the  California  Central 
Gas  and  Electric  Company.  It  is  contended  that  the  pay- 
ment of  this  interest  was,  in  legal  effect,  a  payment  made  by 
Pacific  Gas  and  Electric  Company  on  account  of  the  sinking 
funds  maintained  under  the  mortgages  of  Valley  Counties 
Power  Company  and  California  Central  Gas  and  Electric 
Company,  which  were  included  in  the  mortgages  securing 
the  payment  of  underlying  bonds.  With  this  contention  we 
cannot  agree.    It  is  to  be  remembered  that  the  Pacific  Com- 
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pany  had  covenanted  directly  with  the  makers  of  the  four 
mortgages  to  assume  the  payment  of  the  bonds  and  interest 
thereon.  By  the  four  mortgages  we  mean  those  of  the  San 
Francisco  Oas  and  Electric  Company,  Mutual  Electric  Light 
Company,  Pacific  Qas  Improvement  Company,  and  Subur- 
ban Light  and  Power  Company.  The  other  plaintiff,  Cali- 
fornia Oas  and  Electric  Corporation,  had  not  covenanted  to 
pay  the  bonds  of  any  of  the  four  companies.  If  the  several 
makers  of  these  bonds  had  paid  the  interest,  as  it  became  due, 
to  the  Mercantile  Trust  Company,  they  would  have  paid  it 
without  any  care  whether  or  not  the  bonds  were  held  in  the 
sinking  funds  of  the  Valley  Counties  Power  Company  or  the 
California  Central  Gas  and  Electric  Company.  Their  pay- 
ments would  have  been  to  the  purchaser  of  the  bonds. 
Therefore,  the  payments  made  by  the  Pacific  Company  were 
made  in  the  liquidation  of  obligations  assumed  on  its  own 
account  and  not  as  a  successor  of  its  coplaintiff,  the  Califor- 
nia Corporation.  These  payments  were  made  in  pursuance 
of  an  obligation  assumed  long  subsequent  to  the  execution 
of  the  unifying  and  refunding  mortgage.  We  can  see  noth- 
ing in  the  opinion  in  the  Union  Pacific  B,  B.  Co.  v.  United 
States,  99  U.  S.  700,  [25  L.  Ed.  496],  cited  by  appeUants, 
which  contradicts  in  any  way  our  conclusion  upon  this 
branch  of  the  case. 

By  their  final  contention  appellants  insist  that  profits 
realized  by  Mercantile  Trust  Company  from  tlie  redemption 
by  Pacific  Company,  one  of  the  plaintiflfs  herein,  of  certain 
bonds  of  San  Francisco  Gas  and  Electric  Company  then 
held  in  the  sinking  funds  of  the  mortgages  of  Valley  Counties 
Power  Company  and  California  Central  Gas  and  Electric 
Company  and  which  had  been  purchased  for  those  sinking 
funds  at  less  than  par  and  accrued  interest  were,  in  legal 
effect,  payments  **on  account  of  sinking  funds  required  to 
be  created  and  maintained  under  the  respective  mortgages 
securing  the  payment  of  the  underlying  bonds." 

The  argument  is  that  the  legal  effect  of  the  transactions 
whereby  these  bonds  were  redeemed  for  more  than  par  was 
as  if  the  profits  in  the  first  instance  had  been  made  by  the 
Pacific  Company  and  paid  to  the  Mercantile  Trust  Company 
on  account  of  the  sinking  funds.  But  the  bonds  purchased 
at  a  premium  were  not  underlying  bonds.  The  obligation  of 
plaintiff  Pacific  Company  regarding  their  payment  arose 
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subsequently  to  the  execution  of  the  unifying  and  refunding 
mortgage  and  bore  no  relation  thereto.  In  redeeming  these 
bonds  the  Pacific  Company  did  not  act  afi  a  successor  of  its 
coplaintiff.  We  can  see  no  logical  reason  for  deducting  the 
amount  of  this  profit  from  the  payments  required  to  be 
made  to  the  defendant  herein,  as  trustee,  for  the  maintenance 
of  the  sinking  fund  which  defendant  was  required  to  main- 
tain by  the  unifying  and  refunding  mortgage. 
The  judgment  is  affirmed 

Wilbur,  J.,  Victor  E.  Shaw,  J.,  pro  iem.,  Bichards,  J., 
pro  tern,,  and  Angellotti,  C.  J.,  concurred. 


[Grim.  No.  2128.    In  Bank.— April  8,  1&18.] 

THE   PEOPLE,   Bespondent,  v.   WILLIAM  M.   BEGQS, 

Appellant. 

GknciNAL  Law — ^ErroRTiON — ^Thbeatenino  Thixv  With  FUoseoution— 
Good  Faith  Immaterial. — Under  section  51S  of  the  Penal  Code, 
obtaining  payment  fiom  a  thief  of  the  value  of  property  stolen  bj 
him,  hy  threatening  him  with  an  accusation  and  prosecution  thereon 
unless  he  makes  such  payment,  is  extortion  without  regard  to  the 
exercise  of  good  faith  in  exacting  the  amount  justly  due. 

Id. — ^Accomplice. — The  yietim  of  an  extortion  is  not  an  accomplice. 

Id. — EviDENcB— Value  of  Stolen  Peopertt. — On  the  trial  of  an  attor- 
ney for  extortion  in  obtaining  two  thousand  dollars  by  threats  to 
prosecute  a  thief  for  stealing  certain  goods,  testimony  of  the 
prosecuting  witness  as  to  the  value  of  the  stolen  goods,  which  did 
not  exceed  fifty  dollars,  was  material  as  tending  to  prove  fear. 

Id. — ^Harmless  Admission  of  evidence — Ck)NVERSATioNs  of  Prose- 
CDTiNo  Witness  With  Third  Persons — Promise  to  Show  Ck)N- 

SFIRACT— FAILimS  TO  OFFER  PROOF— DENIAL  OF  MOTION  TO  STRIKE 

Out. — ^Where  on  such  trial  evidence  was  offered  of  conversations 
between  the  prosecuting  witness,  a  police  officer,  and  a  third  person, 
and  an  objection  that  it  was  hearsay  was  oVerruled,  on  the  state- 
ment of  the  district  attorney  that  he  would  show  the  existence  of 
a  conspiracy  between  the  defendant,  the  police  officer,  and  the  third 
person  referred  to,  but  no  such  proof  was  offered,  and  at  the  close 
of  the  people's  case  a  motion  by  the  defendant  to  strike  the  evi- 
dence from  the  record  was  denied,  although  the  rulings  of  the  trial 
eourt  cannot  be  upheld  upon  the  theory  that  there  was  evidence  of 
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tbe  existence  of  a  conspiracy,  the  evidence  was  admissible  as  part 
of  the  res  gestae,  where  it  tended  to  establish  the  fact  that  at  the 
time  of  and  immediately  following  the  making  of  the  threats,  the 
prosecuting  witness  ^us  laboring  under  fear  induced  by  such  threats. 

Id. — ^Wrongful  Use  op  Fear — Operating  Cause  of  Consent  or  Victim 
OF  Extortion. — To  constitute  extortion  the  wrongful  use  of  fear 
must  be  the  operating  cause  which  produces  the  consent  of  the  victim 
of  extortion  to  part  with  his  property. 

Id. — Argument. — Statements  of  the  district  attorney  in  his  argument  to 
the  jury  in  such  a  case,  in  which  he  described  the  defendant  as  an 
astute  lawyer  of  experience  and  as  one  who  "certainly  must  be  ex- 
perienced in  this  class  of  shakedown/'  and  stating  that  "there  ia 
a  proper,  sound,  logical  inference  from  Beggs'  conduct  to  say, 
he  must  be  experienced  in  this  class  of  shakedown,"  were  unpreju- 
dicial,  especially  in  view  of  an  instruction  that  statements  in 
argument,  not  supported  by  the  evidence,  were  not  evidence  and 
should  be  disregarded  by  the  jury. 

Id. — Misconduct  of  District  Attorney  —  Error  not  Assigned. — 
Where  an  improper  statement  of  the  district  attorney  to  the  jury 
as  to  the  lack  of  right  of  the  people  to  appeal  or  the  extent  of 
review  granted  by  law  to  either  party  on  appeal  is  not  assigned  as 
misconduct,  and  no  request  is  made  that  the  court  instruct  the 
jury  to  disregard  it,  such  error  cannot  be  considered  on  appeal. 

Id. — Jury  Trial — Denial  of  Peremptory  Challenges. — The  trial 
court  did  not  err  in  denying  defendant's  peremptory  challenges  to 
certain  prospective  jurors. 

Id.— Change  of  Venue  Properly  Denied. — It  is  held  that  a  motion  to 
change  the  place  of  trial  of  this  action,  on  the  ground  that  a  fair 
and  impartial  trial  could  not  be  had  in  the  place  where  it  was 
commenced,  was  properly  denied,  especially  where  the  record  showed 
a  sharp  conflict  in  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.  W.  A.  Beasly,  Judge;  Franklin  A.  GriflSn, 
Acting  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  P.  Sex,  R.  P.  Ilenshall,  R.  C.  McComish,  and 
A.  H.  Jarman,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  John  H.  Riordan,  Deputy 
Attorney-General,  Arthur  M.  Free,  District  Attorney,  and 
Archer  Bowden,  Deputy  District  Attorney,  for  Respondent. 
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VICTOR  B.  SHAW,  J.,  pro  few.— Defendant,  who  is  an 
attorney  at  law,  appeals  from  the  judgment  pronounced 
upon  the  verdict  of  a  jury  finding  him  guilty  of  the  crime 
of  extortion  as  defined  in  section  518  of  the  Penal  Code. 

The  verdict  was  based  upon  facts  which  the  evidence 
tended  to  establish,  as  follows :  Joseph.  Steining  was  the  pro- 
prietor of  a  store  from  which  goods  had  from  time  to  time 
been  stolen.  Acting  upon  information  which  pointed  to 
Joseph  N.  Da  Rosa,  an  employee  of  the  store,  as  the  one 
guilty  of  the  thefts,  Steining  caused  him  to  be  arrested  by 
a  detective  and  taken  to  the  police  station,  where,  in  the  ab- 
sence of  a  complaint  filed,  he  was  ''booked''  as  charged  with 
the  crime  of  petit  larceny.  At  the  time  of  his  arrest  Da  Rosa 
admitted  that  he  was  guilty  of  purloining  certain  articles,-  in- 
cluding two  suits  of  clothes,  the  value  of  all  of  which  did 
not  exceed  fifty  dollars,  which  sum  he  then  offered  to  pay 
Steining.  On  the  following  morning  Mr.  and  Mrs.  Steining, 
accompanied  by  defendant,  who  meanwhile  had  been  em- 
ployed by  them  as  an  attorney  in  the  matter,  went  to  the 
police  station  where,  in  response  to  a  request  made  by  de^ 
fendant,  he  was  permitted  to  see  Da  Rosa,  who  was  brought 
into  a  private  ofl5ce,  and  in  the  interview  had,  defendant 
learned  that  Da  Rosa  had  about  two  thousand  five  hundred 
dollars  on  deposit  in  two  banks.  Accompanied  by  a  police 
officer.  Da  Rosa  was  taken  by  defendant  to  the  house  of  his 
sister,  i«Aere  he  said  he  kept  the  bank-books,  and  after  a  pro- 
longed search  one  of  them  was  found  and  either  taken  by  or 
turned  over  to  defendant,  who,  with  the  officer,  accompanied 
by  Da  Rosa,  went  to  the  office  of  defendant,  where,  leaving 
the  officer  in  an  outer  room,  he  took  Da  Rosa  alone  into  his 
private  office,  where  he  impressed  upon  him  the  gravity  of 
his  offense,  stating  that  he  could  be  sent  to  San  Quentin,  and 
that  unless  he  immediately  paid  defendant  two  thousand  dol-  . 
lars  for  the  purpose  of  settling  with  Steining,  he  would  be 
sent  to  prison  for  seven  or  ten  years.  As  a  result  of  what 
defendant  said  and  by  reason  of  the  fear  induced  by  such 
threats.  Da  Rosa  went  with  defendant  to  the  banks  where 
his  money  was  deposited  and,  as  directed  by  Beggs,  signed 
receipts  upon  which  two  thousand  dollars  was  drawn  and 
delivered  to  defendant*  in  payment  of  what  he  claimed  to 
be  due  Steining  on  account  of  the  thefts  committed  by  Da 
Rosa,  nine  hundred  dollars  of  which  sum  defendant  paid  to 
CLxxviii  c«i.— e 
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Steining.  It  is  mmecesBary  for  our  purpose  to  quote  fur- 
ther from  the  testimony.  Suffice  it  to  say  that  it  appears 
therefrom  that  Da  Rosa  stole  certain  articles  from  Steiniug, 
who,  after  having  him  lodged  in  jail  upon  a  charge  of  petit 
larceny  and  without  at  any  time  filing  a  complaint  against 
him,  employed  defendant  as  his  attorney,  who,  by  means  of 
threats  that  he  would  send  him  to  state  prison  for  seven  to 
ten  years,  induced  him  to  pay  two  thousand  dollars,  the  pur- 
pose of  which  payment,  as  claimed  by  defendant,  was  to 
compensate  Steining  for  loss  due  to  thefts  committed  by 
Da  Rosa. 

Several  alleged  errors  in  the  trial  are  asserted  as  grounds 
for  reversal,  chief  of  which  in  importance  is  the  claim  that 
the  court  erred  in  refusing  at  defendant's  request  to  give 
certain  instructions  to  the  jury,  among  which  were  the  fol- 
lowing: ''The  effort  on  the  part  of  a  creditor  to  collect  a 
debt  by  threat  to  accuse  the  debtor  of  the  crime  out  of  which 
the  debt  arose  does  not  constitute  extortion,  nor  does  it  cover 
the  case  of  an  owner  who  demands  from  an  employee  com- 
pensation for  property  which  he  has  stolen  or  embezzled. 
The  threat  of  one  to  prosecute  for  the  theft  of  his  property 
unless  settlement  is  made  does  not  constitute  extortion.  In 
order  to  constitute  extortion  there  must  exist  in  the  person 
making  the  threats  an  intent  to  gain  unlawfully."  Other 
instructions  of  like  import  were  requested  and  refused. 
While  refusing  the  instruction  so  requested,  the  court  in- 
structed the  jury  that  "the  law  does  not  permit  the  collec- 
tion of  money  by  the  use  of  fear  induced  by  means  of  threats 
to  accuse  the  debtor  of  crime.  It  makes  no  difference 
whether  Da  Bosa  stole  any  goods  from  Steining,  nor  how 
much  he  stole*';  and  that  "it  is  your  duty  to  convict  the  de- 
fendant, even  though  you  should  also  find  that  he  believed 
that  Da  Bosa  was  guilty  of  the  theft  of  Steining 's  goods  in 
an  amount  either  less  than,  equal  to,  or  greater  than  any  sum 
of  money  obtained  from  Da  Bosa."  Other  like  instructions 
were  given,  the  effect  of  which  was  to  withdraw  from  the 
consideration  of  the  jury  all  questions  as  to  the  good  faith 
with  which  defendant  acted  in  thus  enforcing  payment  of 
the  money  alleged  to  be  due  to  Steining. 

Section  518  of  the  Penal  Code  provides  that,  "Extortion 
is  the  obtaining  of  property  from  another,  with  his  consent, 
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induced  by  a  wrongful  use  of  force  or  fear,  or  under  color  of 
official  right.'* 

The  consent  of  the  injured  party  in  surrendering  his  prop- 
erty must,  in  the  language  of  the  statute,  be  "induced  by  the 
wrongful  use  of  fear."  This  implies  there  may  be  a  rightful 
use  of  fear.  What  meaning  is  to  be  ascribed  to  the  word 
wrongful?  Is  it  wrongful  for  A,  from  whom  B  has  stolen 
goods,  to  threaten  the  latter  with  prosecution  unless  he  pay 
the  value  thereof,  and  thus,  by  means  of  the  fear  induced 
by  such  threat,  obtain  from  B  that  which  is  justly  due  to 
At  In  our  opinion,  the  answer  is  found  in  provisions  of 
the  code  other  than  section  518,  which,  read  in  connection 
with  section  518,  clearly  show  that  the  use  of  fear  induced 
by  such  threats  as  a  means  of  collecting  a  debt,  is  wrongful, 
llius  section  519  of  the  Penal  Code  provides:  ''Fear,  such 
as  will  constitute  extortion,  may  be  induced  by  a  threat,, 
either:  1.  To  do  an  unlawful  injury  to  the  person  ...  of 
the  individual  threatened  ...  2.  To  accuse  him,  ...  of 
any  crime.'*  And  section  52S  of  the  Penal  Code  provides 
that  one  who,  with  intent  to  extort  money  from  another  by 
means  of  a  letter  containing  ''any  threat  such  as  is  specified 
in  section  519,  is  punishable  in  the  same  manner  as  if  such 
mon^  .  .  .  were  actually  obtained  by  reasons  of  such  threat.'* 
Section  650  of  the  Penal  Code  makes  it  a  misdemeanor  for 
one  by  letter  to  threaten  another  with  the  accusation  of  a 
crime.  These  provisions,  all  adopted  at  the  same  time  and 
relating  to  the  same  subject  matter,  clearly  indicate  that  the 
legislature  in  denouncing  the  wrongful  use  of  fear  as  a  means 
of  obtaining  property  from  another  had  in  mind  threats  to 
do  the  acts  specified  in  section  519,  the  making  of  which  fur 
the  purpose  stated  is  declared  to  be  a  wrongful  use  of  fear 
induced  thereby.  The  first  subdivision  of  section  519  pro- 
Tides  that  fear,  such  as  will  constitute  extortion,  may  be  in- 
duced by  a  threat  to  do  an  unUmfvl  injury,  thus  excluding 
fear  induced  by  threat  to  do  a  lawful  injury.  {People  v. 
Schmiiz,  7  Cal.  App.  330,  [15  L.  R.  A.  (N.  S.)  717,  94  Pac. 
407,  419].)  No  such  qualifying  words  are  used  in  other 
subdivisions  of  the  section.  Subdivision  2  thereof,  under 
which  the  prosecution  in  the  instant  case  was  had,  in  effect 
declares  that  fear  as  a  means  of  extortion  may  be  induced  by 
a  threat  to  accuse  one  of  crime.  The  absence  of  any  qualify- 
ing words,  such  as  are  found  in  subdivision  1  of  the  section, 
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i9  significant.  In  reading  section  518  with  sections  519,  523, 
and  650,  we  cannot  escape  the  conclusion  that,  assuming 
Da  Bosa  had  in  fact  stolen  goods  of  the  value  of  two  thou- 
sand dollars  from  Steining,  the  threats  made  by  defendant 
to  prosecute  Da  Bosa  therefor  unless  he  paid  the  value  of 
said  goods,  which  sum  of  two  thousand  dollars  the  latter, 
by  reason  of  fear  induced  by  such  threat,  paid,  constitutes 
the  crime  of  extortion.  It  is  the  means  employed  which  the 
law  denounces,  and  though  the  purpose  may  be  to  collect  a 
just  indebtedness  arising  from  and  created  by  the  criminal 
act  for  which  the  threat  is  to  prosecute  the  wrongdoer,  it  is 
nevertheless  within  the  statutory  inhibition.  The  law  does 
not  contemplate  the  use  of  criminal  process  ad  a  means  of 
collecting  a  debt.  To  invoke  such  process  for  the  purpose 
named  is,  as  held^by  all  authorities,  contrary  to  public  policy. 
Hence,  good  faith,  or  the  fact  that  the  end  accomplished 
by  such  means  is  rightful,  cannot  avail  one  as  a  defense  in 
such  prosecution,  any  more  than  such  facts  would  constitute 
a  defense  where  one  compels  payment  of  a  just  debt  by  the 
threat  to  do  an  unlawful  injury  to  the  person  of  his  debtor. 
In  line  with  this  view  is  the  opinion  in  the  case  of  MorrUl 
V.  Nightingide,  93  Cal.  452,  [27  Am.  St.  Bep.  207,  28  Pac. 
1068].  There,  the  party,  by  reason  of  fear  induced  by  a 
threat  to  prosecute  him  for  embezzlement,  gave  a  note 
secured  by  mortgage  in  settlement  of  the  debt  created  by  the 
embezzlement.  In  an  action  to  foreclose  the  mortgage  he 
pleaded  as  a  defense  the  facts  under  which  the  execution  of 
the  mortgage  was  procured.  The  defense  pleaded  was  sus- 
tained, the  court  in  its  discussion  saying:  "It  certainly 
would  be  no  defense  to  the  accusation  of  extortion  that  the 
charges  or  publications  threatened  to  be  made  by  the  defend- 
ant and  by  which  he  obtained  valuable  property  were  true. 
The  truth  or  falsity  of  these  matters  form  no  element  in 
establishing  the  guilt  or  innocence  of  a  defendant  charged 
with  extortion."  Conceding  this  language  unnecessary  to 
the  decision  in  that  case,  it  is  deemed  applicable  to  the  facts 
involved  in  the  case  now  under  consideration. 

If,  instead  of  paying  the  two  thousand  dollars,  Da  Bosa 
under  the  circumstances  shown  to  exist,  had  given  his  note 
and  a  mortgage  securing  the  same,  then,  under  the  authority 
of  the  case  cited,  payment  thereof  could  not  have  been  en- 
forced, the  reason  therefor  being  that  execution  of  the  secur- 
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ity  was  procured  by  the  wrongful  use  of  fear  induced  by  the 
threat  to  prosecute  him  for  the  crime  out  of  which  the  in- 
debtedness arose.  If  it  be  a  wrongful  use  of  fear  in  the  one 
case,  IB  it  not  likewise  an  equally  wrongful  use  of  fear  in  the 
instant  case9 

Our  interpretation  of  the  statute  finds  full  support  in  an 
able  and  exhaustiye  opinion  of  the  supreme  court  of  Soath 
Dakota  in  a  case  entifled  In  re  Sherin,  27  S.  D.  232,  [Ann. 
Cas.  1913D,  446,  40  L.  E.  A.  (N.  S.)  801,  130  N.  W.  761], 
where  the  court,  having  under  consideration  code  provisions 
identical  with  sections  518,  519,  and  523  of  our  Penal  Code, 
said:  ''The  word  'wrongful,'  as  used  in  the  statute,  has  no 
reference  whatever  to  the  question  of  the  justness  of  the 
ultimate  result  sought,  but  relates  solely  to  the  methods  used 
to  obtain  such  results."  In  State  v.  Bruce,  24  Me.  71,  it  in 
said:  "A  person  whose  property  has  been  stolen  cannot  claim 
the  right  to  punish  the  thief  himself,  without  process  of 
law,  and  to  make  him  compensate  him  for  the  loss  of  his 
property  by  maliciously  threatening  to  accuse  him  of  the 
offense."  In  the  case  of  People  v.  EicUer,  75  Hun,  26,  [26 
N.  Y.  Supp.  998],  it  is  said:  *'The  moral  turpitude  of  threat- 
ening, for  the  purpose  of  obtaining  money,  to  accuse  a  guilty 
person  of  the  crime  which  he  has  committed,  is  as  great  as 
it  is  to  threaten  for  a  like  purpose  an  innocent  person  of 
having  committed  a  crime.  The  intent  is  the  same  in  both 
cases,  to  acquire  money  without  legal  right  by  threatening 
a  legal  prosecution."  Appellant's  contention  that  an  honest 
effort  on  the  part  of  a  creditor  to  collect  a  just  debt  by  accus- 
ing or  threatening  to  accuse  the  debtor  of  the  crime  out  of 
which  the  debt  arose  or  with  which  it  is  connected  does  not 
come  within  the  purview  of  the  statute,  finds  apparent  sup- 
port  in  a  number  of  cases.  Such,  indeed,  is  the  conclusion  of 
the  court  in  the  case  of  People  v.  Oriffin,  2  Barb.  (N.  Y.) 
427,  followed  by  State  v.  Hammond,  80  Ind.  80;  Mann  v. 
State,  47  Ohio  St.  556,  [11  L.  R.  A.  656,  26  N.  E.  226],  all 
of  which  cases,  however,  appear  to  have  been  based  upon 
statutes  materially  different  from  the  provisions  under  con- 
sideration. 

The  plain  imi)ort  of  the  language  of  our  code  is  that  to 
threaten  a  thief  with  an  accusation  and  prosecution  based 
thereon,  unless  he  pays  the  value  of  property  stolen,  and 
which  by  reason  of  fear  induced  by  such  threat  he  does  pay, 
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is  extortion  within  the  meaning  of  section  518  of  the  Penal 
Code;  and  this  without  reference  to  the  exercise  of  good 
faith  in  exacting  the  amount  justly  due.  In  effect,  the  jury 
were  so  instructed.  There  was  no  error  in  the  rulings  of 
the  court  as  to  instructions  given  and  requested. 

There  is  no  merit  in  the  contention  that  Da  Rosa  was  an 
accomplice  of  defendant.  It  is  the  act  of  defendant  that 
constituted  the  crime,  and  in  this  act  Da  Rosa  had  no  part 
other  than  as  his  will  was  coerced  by  the  wrongful  threats 
which  induced  the  fear  that  in  the  absence  of  consent  he 
would  be  sent  to  state  prison.  In  People  v.  Coffey,  161  Cal. 
432,  446,  [39  L.  R.  A.  (N.  S.)  704,  119  Pac.  901,  906],  in 
discussing  the  point  the  court  by  way  of  illustration  said: 
"To  the  crime  of  seduction  two  parties  are  necessary,  but 
the. co-operation  of  the  seduced  is  not  criminal.  She  is  a  vic- 
tim and  she  is  not  therefore  an  accomplice  of  the  seducer." 
So  here.  Da  Rosa  was  a  victim  in  the  same  sense  as  though 
Steining,  to  whom  he  was  admittedly  indebted,  had  at  the 
point  of  a  gun  enforced  collection  by  a  threat  to  inflict  bodily 
injury  upon  him.  Cases  of  bribery  and  kindred  crimes  cited 
by  appellant  have  no  application,  for  they  involve  a  willing 
co-operation  in  the  commission  of  the  offense.  In  reaching 
this  conclusion  reference  is  had  to  section  1111,  of  the  Penal 
Code,  as  it  stood  prior  to  the  amendment  thereof  in  1915, 
when  the  crime  was  committed.  Assuming  there  was,  as 
claimed,  an  implied  agreement  on  the  part  of  Steining  not 
to  prosecute,  if  the  money  was  paid,  nevertheless,  as  we  have 
seen,  there  was  no  voluntary  assent  by  Da  Rosa,  without 
which  it  cannot  be  said  that  he  was  a  party  to  an  agreement 
for  the  compounding  of  a  felony.  Moreover,  defendant  is 
not  being  prosecuted  for  the  compounding  of  a  felony,  but 
for  extortion,  wherein  Da  Rosa  was  the  victim  of  his  wrongful 
acts. 

Error  is  predicated  upon  the  fact  that  the  court,  over  de- 
fendant's objection,  permitted  the  prosecuting  witness  to 
testify  to  the  value  of  certain  articles,  the  theft  of  which  he 
admitted.  A  necessary  element  of  the  crime  was  fear  in- 
duced by  the  threat.  The  making  of  the  threat  being  estab- 
lished, did  it  incite  fear  which  operated  upon  the  mind  of 
Da  Rosa  in  parting  with  his  money  Y  If  the  value  of  the 
goods  stolen  did  not  exceed  fifty  dollars,  why,  except  for 
the  fear  induced  by  such  threat  did  he  pay  two  thousand 
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dollars  in  liquidation  of  a  liability,  recovery  for  which  in  a 
civil  action  could  not  exceed  the  former  sum?  While,  under 
our  interpretation  of  the  statute,  defendant's  guilt  did  not 
depend  upon  the  value  of  the  goods  stolen,  the  testimony  was, 
nevertheless,  material  as  tending  to  prove  the  existence  of 
fear,  which  he  claimed  was  induced  by  the  defendant  and 
without  which  the  offense  would  not  be  established. 

Neither  was  defendant  prejudiced  by  reason  of  the  court 
sustaining  an  objection  to  a  question  asked  by  the  prosecut- 
ing witness  on  cross-examination,  as  follows:  ''And  you 
would  have  been  willing  to  pay  two  thousand  dollars  to  get 
out  of  trouble,  whether  they  threatened  you  or  nott"  The 
question  was  proper,  in  that  it  was  sought  thereby  to  ascer- 
tain whether  the  fear  induced  by  the  threat  was  the  cause 
which  prompted  him  to  pay  the  money.  The  statute  can 
only  mean  that  the  wrongful  use  of  force  or  fear  must  be  the 
operating  or  controlling  cause  which  produced  the  consent, 
and  hence,  if  some  other  cause  were  the  primary  and  con- 
trolling one  in  inducing  the  consent,  there  would  be  no  ex- 
tortion. {People  V.  WiUiams,  127  Cal.  212,  [59  Pac.  581].) 
Conceding  it  to  be  error,  it  is,  nevertheless,  apparent  that  no 
prejudice  resulted  therefrom,  for  the  reason  that  it  was  sub- 
stantially and  fully  covered  by  subsequent  like  questions 
asked  of  the  witness,  to  all  of  which  he  gave  negative  answers. 

The  admission  of  evidence  as  to  conversations  had  with 
other  persons  by  Da  Rosa  at  which  defendant  was  not  pres- 
ent is  assigned  as  prejudicial  error.  When  the  evidence  was 
offered  defendant  objected  to  its  introduction  upon  the 
ground  that  the  conversations  were  hearsay  and  not  had  in 
the  presence  of  the  defendant.  Thereupon  the  district  at- 
torney stated  that  he  would  show  that  a  conspiracy  existed 
between  defendant,  Tevis,  and  Police  Officer  Condron.  Upon 
such  representation  the  court,  in  the  absence  of  any  evidence 
tending  to  establish  a  conspiracy,  admitted  the  evidence.  No 
proof  that  a  conspiracy  existed  was  offered,  and^at  the  close 
of  the  people's  case  defendant  moved  the  court  to  strike  from 
the  record  all  evidence  touching  the  conversations  so  had 
without  defendant's  presence.  In  response  to  the  motion, 
the  court  said:  ''The  thing  is,  the  testimony  is  in  now,  and 
I  don't  see  how  you  are  going  to  strike  it  out  of  the  minds 
of  the  jurors,  even  if  the  court  would  grant  the  motion  to 
strike  out  the  testimony  from  the  record."    The  record 


Digitized  by 


Google 


88  People  v.  Beggs.  [178  Cal. 

discloses  no  evidence  tending  even  in  a  remote  degree  to 
establish  that  Condron,  Tevis,  and  Da  Rosa's  father,  or 
either  of  them,  participated  in  the  commission  of  the  crime 
with  which  defendant  was  charged.  Hence,  the  admission 
of  the  testimony  and  ruling  of  the  court  in  denying  defend- 
ant's motion  to  strike  it  out  cannot  be  upheld  upon  the 
theory  that  there  was  evidence  of  the  existence  of  a  con- 
spiracy. We  are  of  the  opinion,  however,  that  in  so  far 
as  the  evidence  could  have  had  any  influence  upon  the  minds 
of  the  jury  in  arriving  at  a  conclusion,  it  was  admissible  as 
part  of  the  res  gestae. 

To  constitute  extortion  the  wrongful  use  of  fear  must  be 
the  operating  cause  which  produces  the  consent.  As  said  in 
People  V.  Williams,  supra:  **If  some  other  cause  were  the 
primary  and  controlling  one  in  inducing  the  consent,  then 
there  would  be  no  extortion."  As  shown  by  the  record,  the 
chief  direct  proof  of  the  making  of  the  alleged  threats  by 
defendant  is  the  testimony  of  Da  Rosa  as  to  what  defendant 
did  and  said  when  they  were  alone  in  the  latter 's  private 
ofBce.  Da  Rosa's  testimony  as  to  these  occurrences  is  flatly 
contradicted  by  defendant,  whose  story  of  the  transac- 
tion is,  in  effect,  that  no  threats  whatever  were  made,  and 
that  Da  Rosa  when  he  met  him  at  the  jail  the  morning  after 
his  arrest  expressed  a  desire  to  make  amends  for  his  mis- 
deeds, and  when  told  that  Steining  claimed  to  have  lost  by 
theft  goods  of  the  value  of  two  thousand  dollars  during  the 
preceding  nine  months,  voluntarily  said  he  was  willing  to 
pay  said  sum,  hence,  the  existence  or  nonexistence  of  the 
chief  element  of  the  offense  depended  for  its  determination 
upon  whether  the  jury  believed  the  testimony  of  Da  Rosa 
or  that  of  defendant.  The  evidence  complained  of  relates 
to  three  conversations,  one  of  which  was  between  Philip  Da 
Rosa,  father  of  the  prosecuting  witness,  and  Tevis,  who,  as 
a  friend  of  the  father,  went  with  him  to  see  his  son  the  morn- 
ing after  the  arrest.  As  to  this  conversation,  Da  Rosa's 
father  testified  that  while  at  the  city  hall  in  company  with 
Tevis  waiting  to  see  his  son,  and  before  defendant  had  seen 
him,  **I  told  Mr.  Tevis  better  go  and  see  Mr.  John  S.  Will- 
iams, and  Mr.  Tevis  told  me  he  don't  need  it,  anything  you 
need,  I  am  just  as  good.  ...  He  said  you  don't  have  to  go 
to  see  Mr.  Williams  because  I  understand  the  law  myself.  I 
am  here.    If  you  need  anything  I  am  here  to  help  you  out. 
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I  know  aomcthing  about  the  law."  This  conversation  so  had 
between  the  father  and  Tevis  had  reference  solely  and  alone 
to  the  propriety  of  employing  an  attorney  for  his  son.  It 
had  no  bearing  whatever  upon  the  guilt  or  innocence  of  the 
defendant.  While  thus  clearly  immaterial,  it  is  nevertheless 
impossible  to  conceive  any.  theory  upon  which  the  substantial 
rights  of  the  defendant  could  have  been  prejudiced  by  rea- 
son of  the  testimony. 

As  stated,  defendant  in  his  interview  with  Da  Rosa  in  the 
jail  learned  that  he  had  money  on  deposit  in  two  banks.  He 
was  also  told  that  the  books  evidencing  such  deposits  were 
at  the  house  of  Da  Rosa's  sister,  Mrs.  Dutra.  For  the  pur- 
pose of  securing  these  bank-books,  the  presentation  of  which 
was  a  necessary  requirement  in  withdrawing  the  money,  the 
defendant  took  Da  Rosa  with  Officer  Condron,  having  cus- 
tody of  him,  to  Mrs.  Dutra 's  house,  from  which  place,  hav- 
ing found  one  of  the  books  only,  they  went  to  defendant's 
office.  As  they  were  leaving  the  office  to  make  a  search  for 
the  other  bank-book,  after  the  making  of  the  threats  and 
before  payment  of  the  money.  Da  Rosa  saw  his  father  and 
Tevis  on  the  sidewalk  near  defendant's  automobile  which 
they  were  using,  and,  as  he  testified:  "I  did  rush  up  a  lit- 
tle faster  to  speak  to  m^^  father,  and  I  told  him  to  go  to 
J.  S.  Williams  because  they  were  taking  my  money  away. 
Somebody  robbed  my  money."  This  statement  to  his 
father  was  in  Portuguese,  language  with  which  defendant 
was  unacquainted.  In  substance,  the  testimony  as  to  what 
Da  Rosa  said  to  his  father  was  corroborated  by  the  evidence 
of  the  latter,  who  was  permitted  to  testify  that  owing  to  the 
fact  that  he  did  not  fully  understand  his  son,  he  asked  Mr. 
Tevis:  **My  son  talk  about  Williams,  maybe  he  wants  to 
see  Mr.  Williams.  Mr.  Tevis  reply :  *0h,  he  don't  need  to  go 
to  see  Williams  at  all.  He  don't  have  to  go  and  see  Mr. 
Williams,  because  the  boy  is  going  to  pay  a  Jittle  bit,  small 
amount,  and  don't  have  to  see  Mr.  Williams  then.  It  will  be 
all  right.'  "  The  conversation  had  by  Da  Rosa  with  Con- 
dron, the  officer  in  whose  custody  he  had  been  placed  while 
permitted  to  accompany  defendant,  occurred  in  the  private 
c^ce  of  defendant  while  he  was  absent  from  the  room  and 
after  the  making  of  the  threats  and  before  the  money  was 
paid.  As  stated  by  Da  Rosa,  he  asked  Condron  who  he  was, 
when  he  "lifted  his  coat  and  show  me  a  star  and  said:  'I  am 
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sheriff,  Police  Detective  Condron/  and  I  complained  to  him 
about  taking  my  money  that  way,  if  he  thought  it  was  right, 
and  been  working  so  hard  for  it  in  canneries,  etc.,  and  save 
every  cent  possible  for  my  next  operation,  and  he  said:  'Well, 
that  is  all  right;  they  know  what  they  are  doing.'  I  said: 
*But  I  haven't  got  no  witnesses  here;  what  can  they  do, — 
can  they  send  me  to  San  QuentinV  He  said:  *They  fix 
everything  over  there.'  He  didn't  say  where  at  all."  This, 
in  substance,  covers  all  the  evidence  of  conversations  had 
without  the  presence  of  defendant.  Like  the  discussion  first 
referred  to  had  between  the  father  and  Tevis  as  to  the  pro- 
priety of  consulting  an  attorney,  that  part  of  the  second 
conversation  as  to  what  Tevis  said  to  the  father  is  immate- 
rial, and,  therefore,  should  not  have  been  admitted.  Never- 
theless, we  are  unable  to  perceive  how  it  could  have  had  any 
prejudicial  effect  upon  the  rights  of  the  defendant  in  the 
deliberations  of  the  jury.  The  declarations  of  Da  Rosa  to 
his  father  with  reference  to  employing  Mr.  Williams,  an  at- 
torney, assigning  as  a  reason  therefor  that  they  were  taking 
his  money,  and  the  statement  to  Officer  Condron  while  in  his 
custody  in  defendant's  office,  were  spontaneous  utterances 
made  during  the  transaction  under  the  immediate  influence 
of  the  acts  constituting  the  offense,  and  which  as  a  natural 
result  provoked  them.  As  such  they  were  not  only  material, 
but  competent,  evidence  tending  to  establish  the  fact  that  the 
boy  was  then  laboring  under  fear  induced  by  the  alleged 
threats.  Moreover,  what  the  prosecuting  witness  said  to 
both  his  father  and  Condron  was,  in  effect,  nothing  more 
than  a  repetition  of  his  testimony,  namely,  that  defendant 
threatened  him  with  prosecution  and  imprisonment  in  the 
state  prison  unless  he  made  the  payment  demanded.  While, 
as  hereinbefore  stated,  the  record  fails  to  disclose  even 
prima  facie  evidence  of  the  existence  of  a  conspiracy,  never- 
theless, in  so  far  as  the  evidence  admitted  was  prejudicial  to 
the  substantial  rights  of  the  defendant,  it  was  competent 
and  proper  as  part  of  the  res  gestae  in  establishing  that  at 
the  time  and  immediately  following  the  making  of  the 
threats  he  was  laboring  under  fear  induced  by  such  threats. 
Appellant  insists  that  his  substantial  rights  were  preju- 
diced by  gross  misconduct  of  the  district  attorney  in  his  argu- 
ment of  the  case  to  the  jury.  The  contention  is  based  upon 
the  fact  that  in  discussing  the  comparative  personalities  of 
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defendant  and  Da  Bosa,  the  district  attorney,  after  picturing 
the  latter  as  a  weak,  crippled  boy,  frightened  and  crying 
after  a  night  spent  in  jail,  and  the  defendant  aa  an  astute 
lawyer  of  experience,  said:  "Now,  the  defendant  certainly 
must  be  experienced  in  this  class  of  shakedown,  as  the  phrase 
goes.    He  knows  to  a  nicety  just  how  far  he  can  go,"  and 
after  an  objection  interposed  by  defendant,  continued:  ''I 
tell  you,  gentlemen,  there  is  a  proper,  sound,  logical  infer- 
ence from  Beggs'  conduct  to  say  he  must  be  experienced  in 
this  class  of  shakedown/'    In  his  statements  the  district  at- 
torney did  not  assert  as  a  fact  that  defendant  had  committed 
like  offenses  with  that  for  which  he  was  being  tried,  but  did 
elaim  that  from  the  manner  in  which  he  dealt  with  Da  Rosa 
it  was  a  fair  inference  deducible  from  his  conduct  that  he 
was  experienced  in   collecting  money   by   similar  methods 
designated  as  a  ''shakedown."    The   manner  in  which   a 
crime  is  committed,  such  as  the  opening  of  a  safe  or  forgery 
of  another's  signature,  may  indicate  a  degree  of  skill  from 
which  experience  in  such  line  of  work  may  be  fairly  inferred. 
In  our  opinion,  the  circumstances  were  such  that  it  cannot 
be  said  the  language  used  transgressed  the  rules  of  legitimate 
argument  which  the  district  attorney  had  the  right  to  make. 
Howeyer  this  may  be,  we  must  assume  that  the  jury  recog- 
nized its  oatii-bound  duty  and  followed  the  instruction  of 
the  court  wherein  it  was  said:  ''The  court  has  had  occasion 
several  times  during  this  trial  to  instruct  you  as  to  what  is 
to  be  taken  into  consideration  by  you  in  determining  this 
case.  ...  In  order  that  there  may  be  no  misunderstanding 
upon  this  point,  the  court  again  instructs  you  that  statements 
and  declarations  made  either  on  behalf  of  the  prosecution 
...  or  counsel  for  the  defendant,  and  not  made  as  witnesses 
under  oath,  are  not  evidence  and  are  not  to  be  taken  or  con- 
sidered as  evidence  either  for  or  against  the  defendant  .  •  .  i 
statements  in  argument  not  supported  by  the  evidence  .  .  . 
are  not  evidence  and  should  be  disregarded  by  you." 

Further  misconduct  is  predicated  upon  the  fact  that  in  the 
course  of  his  argument  the  district  attorney,  in  referring  to 
restrictions  imposed  by  law  upon  the  people's  right  to  have 
alleged  errors,  as  compared  with  that  of  defendant,  reviewed 
on  appeal,  said:  "The  law  is  such  that  if  the  defendant  pro- 
poses an  instruction  that  is  the  law,  and  that  the  judge  does 
not  give,  it  is  reversible  error,  and  the  case  comes  back  for 
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retrial;  on  the  other  hand,  the  district  attorney  has  no  ap- 
peal. The  defense  can  do  anything  in  this  courtroom  and  I 
cannot  object  beyond  what  I  say  in  the  courtroom  here.  I 
cannot  go  to  another  court,  and  in  exchanges  between  .Mr. 
Sex  and  myself  he  can  say  anything  here,  and  I  have  no  pro- 
tection other  than  what  I  get  at  the  hands  of  Judge  Oriffin 
on  the  bench."  The  statement  was  highly  improper.  In 
eflEect,  it  was  calculated  to  induce  the  jury  to  place  a  lighter 
estimate  on  their  duties  than  they  would  otherwise  have 
done.  The  right,  or  want  thereof,  in  either  party  to  appeal, 
or  extent  of  review  granted  by  law  to  either  party  on  appeal, 
is  not  a  subject  for  consideration  by  a  jury  in  reaching  its 
verdict.  (McDonald  v.  People,  126  111.  150,  [9  Am.  St.  Rep. 
547,  18  N.  E.  817] ;  Braaell  v.  State,  33  Tex.  Or.  333,  [26 
S.  W.  723].)  Nevertheless,  in  view  of  the  instruction  given, 
it  cannot  be  said  that  defendant  waa  prejudiced  by  reason 
thereof.  Moreover,  the  statement  so  made  was  not  properly 
assigned  as  misconduct,  nor  any  request  made  that  the  court 
instruct  the  jury  to  disregard  it,  without  which  the  possibility 
of  injury  resulting  to  defendant  cannot  be  considered  on 
appeal.  {People  v.  Walker,  15  Cal.  App.  400,  [114  Pac. 
1009] ;  People  v.  Mancuso,  23  Cal.  App.  146,  [137  Pac.  278] ; 
State  V.  Biggerstaff,  17  Mont.  510,  [43  Pac.  709].) 

There  is  no  merit  in  appellant's  contention  that  the  court 
erred  in  denying  his  peremptory  challenges  to  prospective 
jurors.  (People  v.  Sckafer,  161  Cal.  573,  [119  Pac.  920] ; 
People  V.  Ockoa,  142  Cal.  268,  [75  Pac.  847];  People  v. 
Martinez,  31  Cal.  App.  413,  [160  Pac.  868].) 

The  ruling  of  the  court  in  denying  defendant's  motion  for 
a  change  of  venue  upon  the  ground  that  a  fair  and  impartial 
trial  could  not  be  had  in  the  county  is  fully  supported  by 
what  is  said  in  People  v.  Kromphold,  172  Cal.  512,  [157 
Pac.  599],  where  the  discussion  was  addressed  to  a  like 
motion  made  upon  similar  grounds  in  support  of  which, 
however,  there  was  an  absence  of  the  sharp  conflict  in  evi- 
dence disclosed  by  the  record  in  the  instant  case. 

In  the  light  of  defendant's  lengthy  briefs  and  oral  argu- 
ment, WQ  have  examined  the  voluminous  record  with  care. 
We  find  no  error  therein  which,  in  our  opinion,  can  be  said 
to  have  been  prejudicial  to  the  substantial  rights  of  defend- 
ant, or  by  reason  whereof  he  was  deprived  of  a  fair  and 
impartial  trial  by  a  jury  whose  reluctance  in  finding  him 
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guilty  is  shown  by  the  fact  that  they  incorporated  in  their 
verdict  a  recommendation  to  the  mercy  of  the  court. 
The  judgment  and  order  are  affirmed. 

Wilbur,  J.,  Sloss,  J.,  Melvin,  J.,  and  Angellotti,  C.  J.. 
concurred. 

Behearing  denied.  , 


[L.  A.  No.  5559.    In  Bank.— April  10,  1918.] 

WHITING-MEAD  COMMERCIAL  COMPANY  (a  Cor- 
poration), Appellant,  v.  BAYSIDE  LAND  COMPANY 
(a  Corporation),  et  al.,  Respondents;  BEN  KELSEY 
et  al.,  Defendants,  and  Consolidated  Causes. 

Appial — Final  Jttdgmxnt — ^Tike — Pendsnct  or  Pbooskdinos  fob  New 
Trial.— Under  sectionB  939  and  941b  of  tbe  Code  of  Civil  Proee- 
dure,  which  provide  that  an  appeal  from  a  final  judgment  must  be 
taken  within  siztj  days  from  the  entry  of  the  judgment,  provided 
that,  "If  proceedings  on  motion  for  a  new  trial  are  pending,  the 
time  for  appeal  from  the  judgm.ent  shall  not  expire  until  thirty 
days  after  entry  in  the  trial  court  of  the  order  determining  such 
motion  for  a  new  trial,  or  other  termination  in  the  trial  court  of  the 
proceedings  upon  such  motion/'  the  last  proviso,  extending  the 
time,  is  limited  in  its  effect  to  those  cases  where  a  new  trial  pro- 
ceeding is  regularly  initiated  by  the  filing  and  service  of  a  notice 
of  intention  to  move  for  a  new  trial  "within  ten  days  after  receiv- 
ing notice  of  the  entry  of  the  judgment,  or  within  ten  days  after 
verdict,  if  the  trial  was  by  jury,"  as  required  by  section  669  of 
the  Code  of  Civil  Procedure,  and  if  a  new  trial  proceeding  be  not 
so  initiated  within  such  ten  days,  no  proceeding  on  a  motion  for 
new  trial  can  be  held  to  be  "pending"  within  the  meaning  of  sec- 
tions 939  and  941b,  and  an  appeal  from  the  final  judgment  to  be 
effective  must  be  taken  within  sixty  days  from  the  entry  of  the 
judgment. 

MOTION  to  dismiss  appeal  from  a  judgment  of  the  Su- 
perior Court  of  Orange  County.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  L.  Horton,  for  Appellant. 

Bordwell  &  Mathews^  and  Milton  E.  Young,  for  Respond- 
ents. 
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THE  COURT. — ^In  this  case  the  motion  to  dismisa  the  ap- 
peal from  final  judgment  on  the  ground  that  the  appeal 
was  not  taken  within  the  time  provided  by  law  was  granted 
from  the  bench.  As  the  matter  involved  the  construction  of 
certain  sections  of  our  Code  of  Civil  Procedure  relative  to 
appeals,  it  is  deemed  proper  to  briefly  state  the  reasons  on 
which  the  decision  of  the  court  is  based. 

The  final  judgment  herein  was  actually  entered  in  the 
superior  court  on  August  10,  1917,  and  the  appeal  was  not 
taken  until  November  9,  1917,  which  was  more  than  sixty 
days  after  the  entry  of  the  judgment.  Our  law  substantially 
provides  (Code  Civ.  Proc,  sees.  939  and  941b)  that  an  ap- 
peal from  the  judgment  must  be  taken  within  sixty  days 
from  the  entry  of  the  judgment.  It  further  provides:  **If 
proceedings  on  motion  for  a  new  trial  are  pending,  the  time 
for  appeal  from  the  judgment  shall  not  expire  until  thirty 
days  after  entry  in  the  trial  court  of  the  order  determining 
such  motion  for  a  new  trial,  or  other  termination  in  the  trial 
court  of  the  proceedings  upon  such  motion."  Appellant  re- 
lies on  the  provision  quoted.  Its  notice  of  intention  to  move 
for  a  new  trial  was,  however,  not  filed  within  ten  days  after 
notice  of  the  entry  of  the  judgment,  as  required  by  section 
659  of  the  Code  of  Civil  Procedure.  In  our  opinion  the  pro- 
vision relied  on  is  limited  in  its  effect  to  those  cases  where 
a  new  trial  proceeding  is  regularly  initiated  by  the  filing  and 
service  of  a  notice  of  intention  to  move  for  a  new  trial 
"within  ten  days  after  receiving  notice  of  the  entry  of  the 
judgment,  or  within  ten  days  after  verdict,  if  the  trial  was 
by  jury,"  as  required  by  section  659  of  the  Code  of  Civil 
Procedure.  If  a  new  trial  proceeding  be  not  so  initiated 
within  such  ten  days,  no  proceeding  on  motion  for  a  new 
trial  can  be  held  to  be  ''pending"  within  the  meaning  of  sec- 
tions 939  and  941b,  and  an  appeal  from  the  final  judgment 
to  be  effective  must  be  taken  within  sixty  days  from  the 
entry  of  the  judgment. 

It  was  for  this  reason  that  the  appeal  from  the  judgment 
was  dismissed. 
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[8.  F.  No.  8693.    lb  Bank.— April  10,  1918.] 

In  the  Matter  of  the  Estate  of  MARY  ELIZABETH  TUR- 
NER, Deceased;  HERBERT  S.  HERRICK,  Petitioner. 

FkOHiBiTi0N~<3B0UN]>  lOB  Wrpp.— Prohibition  runs  only  against  excess 
of  jurisdiction  on  the  part  of  the  tribunal  whose  proceedings  are 
•ought  to  be  arrested. 

APPLICATION  for  a  Writ  of  Prohibition  directed  to  the 
Superior  Court  of  the  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Herbert  S.  Herrick,  in  pro.  per.,  for  Petitioner. 

THE  COURT.— Petition  for  a  writ  of  prohibition. 

Prohibition  runs  only  against  excess  of  jurisdiction  on  the 
part  of  the  tribunal  whose  proceedings  are  sought  to  be  ar- 
rested thereby.  No  showing  whatever  of  excess  of  jurisdic- 
tion on  the  part  of  the  superior  court  of  the  city  and  county 
of  San  Francisco  is  made  by  the  petitioner. 

The  petition  fUed  herein  contains  much  matter  that  is 
absolutely  immaterial  in  view  of  the  nature  of  the  applica- 
tion, impertinent  and  scandalous.  Certainly  this  is  true  of 
all  of  paragraphs  24  to  and  including  paragraph  30  thereof. 

It  is  ordered  that  paragraphs  24  to  and  including  para- 
graph 30  be,  and  the  same  are  hereby,  stricken  from  the  peti- 
tion, and  that  the  petition  be,  and  the  same  is  hereby,  denied. 


[L.  A.  No.  4042.    Department  Two.— April  11,  1918.] 

HAMMOND  LUMBER  CO.  (a  Corporation),  Respondent, 
V.  BRAWLEY  CO-OPERATIVE  BUILDING  COM- 
PANY (a  Corporation),  et  al..  Appellants. 

APFSAir— iNSumciXNT  Becokd.— A  "statement  of  the  ease"  in  the  tran- 
script, not  stipulated  to  or  authenticated,  is  not  a  record  upon  which 
alleged  errors  can  be  reviewed* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  Birkhauser,  for  Appellants. 

McPherrin  ft  Nichols,  for  Eespondent. 

VICTOR  B.  SHAW,  J.,  pro  tern.— This  is  an  appeal  from 
a  judgment  and  decree  foreclosing  a  mortgage  upon  real  es- 
tate, wherein  the  sole  and  only  errors  alleged  to  have  been 
committed  were  in  rulings  of  the  court  upon  the  admission 
and  rejection  of  evidence  offered. 

The  attorneys  have  stipulated  as  to  the  correctness  of  the 
judgment-roll,  copy  of  which  appears  in  the  transcript,  which 
also  contains  some  printed  matter  designated  by  appellants 
as  "a  statement  of  the  case,"  which,  no  doubt,  was  intended 
as  a  bill  of  exceptions  to  exhibit  the  alleged  errors  of  which 
counsel  complain.  This  so-called  statement,  however,  is  not 
made  the  subject  of  stipulation  nor  is  it  authenticated  in  any 
manner  whatsoever.  Hence,  there  is  no  record  upon  which 
this  court  can  say  that  error  was  committed  as  claimed  by 
appellants. 

The  judgment  is  affirmed. 

.Wilbur,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  4132.    Department  Two.— April  11,  1918.] 

P.  W.  BRESEE,  Appellant,  v.  R.  J.  DUNN  et  al.,  Respond- 
ents. 

Injunction — ^BuniDiNo  Bistuctions — Pleading — Conclusion. — ^In  an 
action  to  enjoin  the  xiolation  of  building  restrictions  contained  in  a 
deed  bj  which  it  was  covenanted,  "for  the  benefit  of  the  purchasers 
of  said  lot  and  for  the  benefit  of  the  purchasers  of  the  remaining 
ktb  of  said  tract  .  .  .  that  no  buildings  shaU  be  erected  .  .  .  upon 
the  premises  hereby  conveyed  .  .  .  the  front  line  of  which  shall 
be  less  than  thirty-five  feet  from  the  front  line**  of  the  premises; 
"that  no  building  to  be  used  as  a  dT\'(^IliDg  shall  be  erected  .  .  . 


Digitized  by 


Google 


April,  1918.]  Bebsbb  v.  Dxjnn.  97 

within  five  years  from  the  date  of  this  deed  which  shall  cost  less 
than  two  thousand  five  hundred  dollars;  and  that  no  fence  shall 
be  erected  ...  in  front  of  the  front  line  of  any  building"  erected 
upon  the  premises,  an  allegation  in  the  complaint  that  at  all  times 
prior  to  the  acquisition  of  title  by  defendants  "the  said  building 
restrictions  upon  said  lots  have  been  faithfully  observed/'  is  a  mere 
conclusion. 

Id. — Covenants  Imposing  Building  Restbictions  not  Fayobed— Em- 
VOBOEICENT  BY  Grantse  07  COVENANTEE. — CourtS  are  slow  to  declare 
covenants  imposing  building  restriction  burdens  on  the  land,  un- 
less it  appears  not  only  that  a  general  scheme  of  improvement  was 
contemplated,  but  also,  if  a  grantee  of  the  original  covenantee  seeks 
to  enforce  the  restriction,  that  it  is  not  a  mere  personal  covenant, 
bat  passes  with  the  land. 

Id. — DsMURBEa  to  Complaint — Failuke  to  Allege  Revebsion  Lett  in 
Original  GbvENANTEE. — ^Where,  as  in  the  instant  case,  there  is 
neither  direct  averment  nor  quotation  from  the  original  conveyances 
showing  any  reversion  left  in  the  original  covenantee  or  any  penalty 
attached  to  violation  of  the  building  restrictions,  there  is  no  show- 
ing of  privity  of  estate  or  tenure  between  the  parties,  and  the 
burden  of  the  covenant  is  solely  for  the  personal  benefit  of  the 
covenantee,  and  a  demurrer  to  the  complaint  in  such  case  was  for 
that  reason  properly  sustained. 

Id«— Covenant  Construed— Limitation  of  Time.— The  two  parts  of  the 
covenant,  namely  that  ''no  building  shall  be  placed  less  than  thirty- 
five  feet  from  the  front  line  of  the  property,"  and  that  no  fence 
shall  be  erected  in  front  of  the  front  line  of  any  building  "within 
five  years  from  the  date  of  the  deed,"  being  conjunctively  attached, 
although  the  two  parts  of  the  sentence  are  separated  by  a  semicolon, 
it  is  a  reasonable  construction  to  apply  the  time  limit  to  both 
restrictions. 

Id. — ^Plkading — Conclusion. — Quotations  from  deeds  set  forth  in  the 
complaint  examined  and  found  not  to  justify,  but  to  contradict, 
the  pleaded  conclusion  that  the  covenantee  was  pursuing  a  general 
and  uniform  plan  of  establishing  a  residence  district  with  similar 
spaces  in  front  of  each  dwelling. 

APPEAL  from  a  judgment  of  tiie  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Worka,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

.  Williams,  Qoudge  &  Chandler,  for  Appellant 

James,  Smith  &  McCarthy,  and  Hammack  &  Hammack, 
for  Respondents. 

CLXXVIII  Cal.— 7 
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MELVIN,  J.— Judgment  followed  an  order  sustaining  a 
general  demurrer  to  the  amended  complaint.  From  said 
judgment  plaintiff  appeals. 

The  action  waa  one  whereby  plaintiff  sought  to  enjoin  de- 
fendants from  constructing  a  house  on  their  property  in 
alleged  violation  of  a  certain  building  restriction.  The  com- 
plaint avers  substantially  the  following  facts: 

In  October,  1901,  Prudential  Improvement  Company, 
owner  of  a  block  of  land  in  the  city  of  Los  Angeles,  bounded 
by  West  Adams,  Anita,  Normandie  and  Twenty-seventh 
Streets,  caused  said  land  to  be  resubdivided  and  filed  for 
record  a  plat  showing  the  division  thereof  into  lots,  of  which 
there  were  twenty-one  of  substantially  uniform  size.  It  was 
and  ever  since  has  been  (according  to  the  complaint)  the 
intention  and  plan  of  the  owners  that  the  tract  should  be 
occupied  only  by  residences  so  erected  that  those  fronting  on 
West  Adams  Street  should  be  not  less  than  thirty-five  feet 
from  the  front  line  of  the  property  and  those  fronting  on 
Normandie  and  Anita  Streets  not  less  than  twenty-five  feet. 
It  is  further  alleged  that  the  owner  of  the  property  '*in  con- 
veying the  same  did  so  restrict  said  property  by  express  pro- 
visions contained  in  the  respective  conveyances  of  said  lots." 
In  November,  1901,  Prudential  Improvement  Company  con- 
veyed lot  2,  one  of  the  five  lots  fronting  on  West  Adams 
Street,  to  one  Kennedy,  and  it  is  alleged  in  the  complaint  that 
the  deed  ''for  the  benefit  of  the  purchaser  of  said  lot  and 
for  the  benefit  of  the  purchasers  of  the  remaining  lots  of  said 
tract,  and  the  administrators,  executors,  heirs  and  assigns  of 
each  of  them,  and  particularly  of  those  lots  fronting  on  West 
Adams  Street,  contained  the  following  covenants  and  r^ 
strictions : 

"  'That  no  building  or  buildings  shall  be  erected,  con- 
structed, or  placed  upon  the  premises  hereby  conveyed,  the 
front. line  of  which  shall  be  less  than  thirty-five  (35)  feet 
from  the  front  line  of  said  premises,  and  that  no  building  to 
be  used  as  a  dwelling-house  shall  be  erected,  constructed  or 
placed  upon  said  premises  within  five  years  from  the  date 
of  this  deed  which  shall  cost  less  than  twenty-five  hundred 
dollars  ($2,500.00)  and  that  no  fence  shall  be  erected,  placed 
or  constructed  in  front  of  the  front  line  of  any  building 
erected,  constructed  or  placed  upon  the  said  premises.'  ** 
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In  April,  1909,  plaintiff,  by  mesne  conveyances,  became 
the  owner  in  fee  of  lot  2,  has  ever  since  been  the  owner,  and 
has  his  residence  thereon. 

In  January,  1907,  the  Prudential  Improvement  Company 
(under  a  changed  name)  conveyed  lots  3,  4,  and  5  (also  front- 
ing on  West  Adams  Street)  to  one  Hundley.  The  deed  con- 
tained the  following  conditions,  also  alleged  in  the  complaint 
to  have  been  for  the  benefit  of  the  purchasers  of  all  of  the 
lots: 

''This  deed  is  made  subject  to  the  following  express  con- 
ditions, to  wit:  That  no  building  or  buildings  shall  be  erected, 
constructed  or  placed  upon  the  premises  hereby  conveyed, 
the  front  line  of  which  shall  be  less  than  thirty-five  (35) 
feet  from  the  front  line  of  said  premises  on  West  Adams 
street;  and  that  no  fence  shall  be  erected,  placed  or  con- 
structed in  front  of  the  front,  line  of  any  building  erected, 
constructed  or  placed  upon  the  said  premises  within  five 
years  from  the  date  of  this  deed." 

Thereafter  by  mesne  conveyances  the  defendants,  in  Feb- 
ruary, 1914,  became  the  owners  in  fee  of  lot  3,  which  adjoins 
plaintiff's  property,  lot  2. 

It  is  further  alleged  (but  without  the  date  being  given) 
that  lot  1,  fronting  on  West  Adams  Street,  was  sold  by  the 
Prudential  Improvement  Company  and  conveyed  by  deed, 
which  was  duly  recorded,  said  deed  containing  restrictions 
similar  to  those  in  the  deed  to  lot  2  which  we  have  quoted 
above.     • 

When  defendants  became  the  owners  of  the  property  here 
involved  they  had  knowledge  and  notice  of  the  restrictions 
upon  all  the  lots  fronting  on  West  Adams  Street. 

It  is  further  averred  that  at  all  times  prior  to  the  date  of 
the  acquisition  of  title  by  defendants  in  1914  **the  said  build- 
ing restrictions  upon  said  lots  have  been  faithfully  observed" 
(an  allegation  which  respondents  very  justly  term  a  mere 
conclusion). 

Defendants  were  about  to  construct  a  building  within 
thirty-five  feet  of  the  front  line  of  their  property,  and  plain- 
tiff by  this  action  sought  to  enjoin  them  from  so  doing. 

Appellant  believes  that  he  has  sufficiently  pleaded  the  ex- 
istence of  enforceable  covenants  entered  into  with  the  design 
of  carrying  out  a  general  plan  for  the  development  of  real 
property  subdivided  into  parcels,  and  he  cites  in  this  behalf 
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many  authorities,  such,  for  example,  as  De  Gray  v.  Mon- 
nuxuth  Beach  Club  House  Co,,  50  N.  J.  Eq.  329,  [24  Atl. 
388];  Brouwer  v.  Jories,  23  Barb.  (N.  Y.)  153;  Konv  v. 
Campbell,  192  N.  T.  490,  [127  Am.  St.  Rep.  925,  37  L.  R.  A. 
(N.  S.)  1,  85  N.  B.  687] ;  Allen  v.  City  of  Detroit,  167  Mich. 
464,  [36  L.  R.  A.  (N.  S.)  890,  133  N.  W.  317.] 

Undoubtedly,  covenants  imposing  building  restrictions 
have  been  frequently  upheld,  but  the  courts  are  slow  to  de- 
clare such  burdens  upon  real  property  to  exist  unless  it 
clearly  appears  from  the  deeds  of  conveyance  not  only  that 
a  general  scheme  of  improvement  is  contemplated,  but  also 
if  a  grantee  of  the  original  covenantee  seeks  to  enforce  the 
restriction,  that  it  is  not  a  mere  personal  covenant  but  passes 
with  the  land.  In  the  pleading  now  under  consideration  it 
does  not  appear  that  there  was  any  reversion  left  in  the 
original  covenantee.  The  complaint  shows  neither  by  direct 
averment  nor  by  quotation  from  the  original  conveyances 
that  any  penalty  attached  to  disobedience  of  the  building  re- 
strictions. It  does  contain  allegations  to  the  effect  that  the 
fee  passed  from  the  Prudential  Improvement  Company  to 
the  predecessors  of  plaintiff  and  defendants  in  the  owner- 
ship of  lots  2  and  3  and  from  them  by  mesne  conveyances 
to  these  litigants  respectively.  The  rule  is  that  where  the 
fee  is  passed  to  the  covenantor  and  no  reversion  is  left  in  the 
covenantee,  there  is  no  privity  of  estate  or  tenure  between 
the  parties,  and  the  burden  of  the  covenant,  though  imposed 
upon  the  land  conveyed,  is  solely  for  the  personal  benefit 
of  the  covenantee,  not  passing  with  the  realty  to  his  grantee. 
{Lo8  Angeles  Terminal  Land  Co,  v.  Muir,  136  Cal.  3&-42, 
[68  Pac.  308] ;  Berryvvan  v.  Hotel  Savoy  Co,,  160  Cal. 
559-565,  [37  L.  R.  A.  (N.  S.)  5,  117  Pac.  677].) 

There  is  nothing  in  either  of  the  quotations  from  convey- 
ances set  forth  in  plaintiff^s  pleading  and  nothing  in  the 
averments  of  the  complaint  to  take  the  pleaded  restrictions 
out  of  the  category  of  purely  personal  covenants  made  for 
the  original  grantor's  benefit.  For  this  reason  the  demurrer 
was  properly  sustained. 

Respondents  also  insist,  and  we  think  correctly,  that  the 
covenants  were  intended  to  and  did  expire  by  limitation  of 
time.  Inspection  of  the  quoted  portion  of  the  deed  to  re- 
spondents' predecessor  reveals  the  fact  that  it  contains  the 
negative  covenant  that  no  building  shall  be  placed  less  than 
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thirty-five  feet  from  the  front  line  of  the  property  and  that 
no  fence  shall  be  erected  in  front  of  the  front  line  of  any 
building  "within  five  years  from  the  date"  of  the  deed.  It 
is  true  that  the  two  parts  of  the  sentence  are  separated  by  a 
semicolon,  but  they  are  conjunctively  attached,  and  it  is  a 
reasonable  construction  to  apply  the  time  limit  as  expressed 
by  the  words  ** within  five  years,"  etc.,  to  both  building  re- 
strictions, the  one  referring  to  houses  as  well  as  that  apply- 
ing to  fences.  The  authorities  indicate  a  tendency  on  the 
part  of  courts  to  read  a  restriction  expressed  in  a  deed  as  a 
whole,  disregarding  at  times  even  the  strict  rules  of  punctu- 
ation. For  example,  the  limitation  for  ten  years  was  held 
to  apply  to  all  restrictions,  including  that  with  reference  .to 
the  building  line,  in  the  following  covenant  in  a  deed:  ''That 
the  said  grantee  or  his  heirs  or  assigns  shall  not  for  a  period 
of  ten  years  erect  on  the  granted  premises  any  buildings 
or  parts  thereof  which  shall  be  used  or  occupied  for  any 
other  purposes  than  dwelling-houses,  and  private  stables,  and 
buildings  usually  appurtenant  to  dwelling-houses,  except  the 
comer  lots,  which  may  be  used  for  store  purposes,  and  said 
dwellings  to  be  occupied  by  none  but  respectable  families, 
and  that  no  building,  or  part  of  any  shall  be  etected  within 
fifteen  feet  of  the  front  line  of  each  lot."  {In  re  Welsh, 
175  Mass.  68,  [55  N.  E.  1043].) 

In  Best  V.  Nagle,  182  Mass.  495,  [65  N.  E.  842],  a  similar 
ruling  was  made  with  reference  to  the  following  provision 
in  a  conveyance:  "That  no  building  except  the  ordinary  out- 
houses shall  be  placed  upon  said  lots,  or  either  of  them,  of 
less  value  than  four  thousand  dollars,  and  all  buildings 
erected  thereon,  shall  set  back  from  the  line  of  the  several 
streets  shown  on  said  plan,  at  least  twenty  feet,  nor  shall 
any  building  erected  on  said  land  be  used  for  a  livery  stable 
or  tenement  house,  or  for  any  manufacturing  purposes,  for 
the  period  of  ten  years."  Another  instructive  case  upon 
this  subject  is  Armstrong  v.  Oriffin,  83  N.  J.  Eq.  599,  [91 
Atl.  1016] ;  Id.,  84  N.  J.  Eq.  196,  [93  Atl.  1084]. 

The  quotations  from  deeds  appearing  in  the  complaint  do 
not  justify  the  pleading  that  there  was  a  uniform  plan  for 
the  benefit  of  all  lots  fronting  on  West  Adams  Street.  In 
the  conveyance  to  appellant's  predecessor,  made  in  1901, 
three  prohibitions  are  expressed,  one  against  erecting  a  build- 
ing within  thirty-five  feet  of  the  front  line  of  the  premises,  a 
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second  forbidding  the  construction  of  a  house  costing  less 
than  two  thousand  five  hundred  dollars,  and  a  third  for  the 
prevention  of  the  placing  of  a  fence  in  front  of  any  building 
on  the  property.  The  phrase,  **  within  five  years  from  the 
date  of  this  deed,''  upon  the  strict  grammatical  construction 
for  which  appellant  contends,  might  be  held  by  reason  of  its 
place  in  the  sentence  to  apply  only  to  the  limitation  regard- 
ing minimum  cost  of  any  house,  leaving  the  other  two  pro- 
visions enforceable  for  all  time.  Identical  provisions  were 
in  the  deed  disposing  of  the  Prudential  Company's  interesit 
in  lot  1.  Yet  in  the  deed  to  lots  3,  4,  and  5,  made  in  1907, 
while  the  restriction  upon  lowest  cost  of  any  building  is 
omitted  as  it  would  be  very  properly  if  a  general  and  uni- 
form plan  of  improvement  were  being  carried  out,  the  in- 
hibition regarding  the  erection  of  a  fence  in  front  of  any 
building  is  followed  by  the  words  "within  five  years  from 
the  date  of  this  deed."  This  absolutely  contradicts  appel- 
lant's pleaded  conclusion  that  the  covenantee  was  pursuing  a 
general  and  uniform  plan  of  establishing  a  residence  district 
with  similar  spaces  in  front  of  each  dwelling.  And  it  does 
more  than  that.  It  indicates  that  the  grantor  was  merely 
seeking  to  put  a  personal  covenant  in  each  deed  terminable 
as  to  all  its  parts  after  the  lapse  of  five  yeara 
The  judgment  is  affirmed. 

Wilbur,  J.,  and  Victor  B.  Shaw,  J.,  pro  tern.,  concurred. 


[L.  A.  No.  4126.    Department  One.— April  11,  1918.] 

GLADYS  M.  CLABKIN,  Respondent,  v.  J.  E.  MORRIS, 

Appellant. 

Summons — Servick  by  Publication — Sufficiency  of  ArnDAviT. — ^The 
affidavit  upon  whieh  an  order  for  publication  of  summons  was  pro- 
eored  in  a  case  in  which  the  judgment  is  sought  to  be  set  aside 
herein  is  held  to  be  sufficient  to  show  the  exercise  of  due  diligence 
in  searching  for  defendant  and  that  he  could  not  be  found. 

Id. — ^Requirements  of  Affidavit — Conclusiveness  of  Decision. — If 
the  facts  set  forth  in  an  affidavit  to  procure  an  order  for  publica- 
tion of  summons  have  a  legal  tendencj  to  show  the  exercise  of 
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diligence  on  behalf  of  the  plaintiff  in  seeking  to  find  the  defendant 
within  the  state,  and  that  after  the  exercise  of  sneh  diligence  he 
cannot  be  found,  the  decision  of  the  judge  that  the  affidavit  shows 
the  same  to  his  satisfaction  is  to  be  regarded  with  the  same  effect 
as  is  his  decision  upon  anj  other  matter  of  fact  submitted  to  his 
judicial  determination. 

Id. — ^Whkbxaboi7T9  of  DsncNDANiv— Lack  of  Knowledge  of  Plaintiff— 
Affidavit  Sufficient. — The  affidavit  on  which  an  order  for  publica- 
tion of  summons  is  procured  is  sufficient,  although  not  declaring 
eoqpresslj  tbat  the  plaintiff  affiant  did  not  himself  know  the  where- 
abouts of  the  defendant,  where  such  lack  of  knowledge  can  rea- 
sonablj  be  inferred  from  the  language  of  the  affidavit. 

AonON  TO  Set  Asms  Judohent— Feaud — Failube  to  Offer  Evidence^ 
Judgment  Unbustained. — ^Where  the  complaint  in  an  action  to 
set  aside  a  judgment  alleged,  and  the  trial  court  found,  the  existence 
of  a  state  of  facts  which  would  have  warranted  equitable  relief 
against  such  judgment,  but  it  appears  from  the  record  that  the 
plaintiff  failed  at  the  trial  to  offer  anj  evidence  in  support  of 
allegations  which  were  material  to  the  claim  for  relief  on  the  ground 
of  fraud,  and  the  bill  of  exceptions  embodied  proper  specifications 
of  the  insuffieiencj  of  the  evidence  to  sustain  the  findings  in  that 
regard,  and  the  appellant  made  the  point  in  his  brief,  the  judg- 
ment in  favor  of  the  respondent  cannot  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hancock  ft  Lawrence,  and  S.  M.  Johnstone,  for  Appellant. 

Waldo  M.  York,  for  Respondent. 

SHAW,  J. — ^In  this  action  plaintiff  sued  to  set  aside  a 
judgment  against  her  in  favor  of  J.  E.  Morris  made  on  Octo- 
ber 5,  1911.  The  grounds  assigned  in  her  complaint  for 
setting  aside  said  judgment  were  that  the  same  was  rendered 
upon  service  by  publication  only  and  that  the  order  for  the 
publication  of  summons  was  procured  without  filing  any 
aflSdavit  showing  that  the  said  Oladys  M.  Clarkin,  defendant 
in  said  action,  resided  out  of  the  state  of  California,  or  had 
departed  from  the  state  of  California,  or  could  not,  after  due 
diligence,  be  found  within  the  state  of  California,  or  that 
she  had  concealed  herself  to  avoid  the  service  of  summons, 
And  that  said  Morris,  plaintiff  in  said  action,  falsely  repre- 
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sented  to  the  court  that  such  affidavit  had  been  made  and 
thereby  obtained  said  judgment.  The  defendant  alleged  that 
he  had  obtained  the  order  for  publication  by  means  of  an 
affidavit  presented  to  the  court  at  the  time  the  same  was  ob- 
tained, and  that  the  publication  was  made  in  pursuance  of 
the  order  made  upon  such  affidavit,  and  he  denied  that  he 
had  fraudulently  represented  to  the  court  at  the  time  the 
judgment  was  given  that  the  order  for  the  publication  of 
summons  had  been  procured  otherwise  than  upon  said  affida- 
vit. The  affidavit  itself  is  referred  to  and  made  a  part  of 
the  answer,  and  it  was  also  introduced  in  evidence.  The 
only  question  presented  in  the  case  is  the  sufficiency  of  the 
affidavit  to  sustain  the  order  for  the  publication  of  summons. 
The  affidavit  purported  to  state  a  case  for  the  publication 
of  summons  on  the  ground  that  defendant  could  not  after 
due  diligence  be  found  within  the  state,  as  provided  in  sec- 
tion 412  of  the  Code  of  Civil  Procedure.  The  facts  relating 
to  this  subject  as  set  forth  in  the  affidavit  are  as  follows: 
That  defendant,  Gladys  M.  Clarkin,  is  a  necessary  party  and 
cannot  be  found  within  the  state  of  California ;  that  she  had 
not  filed  or  recorded  any  certificate  of  residence  as  provided 
in  section  1163  of  the  Civil  Code;  that  on  October  22,  1889, 
she  resided  in  the  city  ©f  Los  Angeles,  state  of  California; 
that  since  the  suit  was  filed,  which  was  four  days  prior  to 
the  making  of  the  affidavit,  the  affiant  had  made  diligent 
search  and  inquiry  for  said  defendant;  that  the  summons 
had  been  given  to  the  sheriff  with  instructions  to  serve  the 
same  on  said  defendant,  and  that  his  return  thereon  had 
stated  that  he  could  not  find  the  said  defendant  in  the  county 
of  Los  Angeles;  that  on  October  25,»  1889,  one  Owen  E. 
Clarkin  was  appointed  guardian  of  said  Oladys  M.  Clarkin, 
who  was  then  a  minor,  by  the  superior  court  of  Los  Angeles 
County;  that  in  that  proceeding  the  guardian  had  filed  a 
bond  with  H.  H.  Yonkin  and  B.  L.  McWilliams  as  sureties, 
and  had  caused  J.  C.  Wilmon,  William  Mead,  and  A.  T. 
Trimble  to  be  appointed  appraisers  of  said  minor's  prop- 
erty; that  on  December  4,  1889,  said  Wilmon  and  Trimble 
returned  and  filed  an  inventory  and  appraisement  thereof, 
and  that  W.  A.  Ryan  was  attorney  for  the  said  guardian; 
that  affiant  had  made  inquiries  of  Yonkin,  Wilmon,  Trimble, 
and  Mead  as  to  the  whereabouts  of  said  Gladys  M.  Clarkin; 
that  W.  A.  Ryan,  the  attorney  aforesaid,  was  then  deceased. 
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and  E.  L.  MeWilliams,  the  other  surety  upon  the  bond,  could 
not  be  found  within  the  city  of  Los  Angeles ;  that  said  per- 
sons are  persons  who  would  be  most  likely  to  know  the 
whereabouts  of  said  Oladys  M.  Clarkin ;  that  affiant  had  also 
made  inquiries  of  many  other  persons  from  whom  he  could 
expect  to  obtain  information  as  to  the  whereabouts  of  said 
defendant  and  had  examined  the  city  directories,  and  that 
from  said  search  and  said  inquiries  and  the  exercise  of  said 
diligence  he  had  been  unable  to  find  said  defendant  in  the 
state  of  California,  and  therefore  he  declared  that  by  the 
exercise  of  diligent  search  the  defendant  could  not  be  found 
within  the  state  of  California.  The  court  in  its  findings  in 
the  present  case  states  that  the  affidavit  does  not  disclose 
what  answers  were  returned  to  his  inquiries  by  the  parties  of 
whom  the  inquiries  were  made,  nor  that  any  inquiry  had 
been  made  of  Owen  E.  Clarkin,  the  former  guardian  of 
Gladys  M.  Clarkin.  Its  conclusion  was  that  the  affidavit  did 
not  show  sufficient  diligence,  and  thereupon  judgment  was 
given  in  favor  of  the  defendant  canceling  the  previous 
judgment. 

The  rule  regarding  the  sufficiency  of  affidavits  for  publica- 
tion when  attacked  collaterally  is  clearly  set  forth  in  the 
language  of  Mr.  Justice  Harrison  in  Rue  v.  Quinn,  137  Cal. 
651,  [66  Pac.  216,  70  Pac.  732],  as  foUows:  "If  the  facts  set 
forth  in  the  affidavit  have  a  legal  tendency  to  show  the  exer- 
cise of  diligence  on  behalf  of  the  plaintiff  in  seeking  to  find 
the  defendant  within  the  state,  and  that  after  the  exercise 
of  such  diligence  he  cannot  be  found,  the  decision  of  the 
judge  that  the  affidavit  shows  the  same  to  his  satisfaction  is 
to  be  regarded  with  the  same  effect  as  is  his  decision  upon 
any  other  matter  of  fact  submitted  to  his  judicial  determina- 
tion." We  are  of  the  opinion  that  the  affidavit  in  the  case 
of  Morris  v.  Clarkin  under  consideration  here  presented  facts 
which  did  have  a  legal  tendency  to  show  the  exercise  of  dili- 
gence on  behalf  of  the  plaintiff  in  seeking  to  find  the  defend- 
ant, and  also  to  show  that  the  defendant  could  not  be  found 
after  such  diligence.  In  the  case  of  Rue  v.  Quinn,  aforesaid, 
the  affidavit  in  controversy  stated  the  return  of  the  sheriff 
similar  to  that  in  the  present  case;  that  the  affiant  himself 
did  not  know  the  residence  of  the  defendant;  that  after  the 
summons  was  issued  he  had  made  due  and  diligent  search 
and  inquiry  for  the  defendant  by  inquiring  of  each  of  sev- 
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era!  prominent  county  ofGLcers  named,  and  liad  also  made 
inquiry  of  all  other  persons  from  whom  he  could  expect  to 
obtain  information  as  to  the  whereabouts  of  said  defendants. 
The  affidavit  in  the  present  case  certainly  shows  as  much 
diligence  and  as  strenuous  an  attempt  to  discover  the  where- 
abouts of  defendant  as  did  that  involved  in  Rue  v.  Quinn. 
The  only  point  stated  in  that  case  which  is  not  stated  in  the 
present  case  is  that  the  present  affidavit  does  not  declare 
expressly,  as 'that  one  did,  that  the  affiant  himself  did  not 
know  the  residence  of  said  defendant.  This  fact,  however, 
is  implied  by  the  language  of  the  affidavit  in  almost  every 
sentence,  and  it  would  be  a  reasonable  inference  from  the 
statements  therein  that  the  affiant  himself  was  ignorant  of 
the  whereabouts  of  Qladys  M.  Clarkin.  .It  is  obvious  that 
the  persons  of  whom  the  defendant  in  the  present  case  in- 
quired would  be  those  who  would  be  considered  most  likely 
to  know  the  facts  sought  to  be  discovered,  much  more  so 
than  those  of  whom  inquiry  was  made  in  Bue  v.  Quinn.  Un- 
less we  can  say  that  an  affidavit  is  insufficient  in  every  case 
where  it  does  not  expressly  state  that  the  affiant  himself  does 
not  know  the  whereabouts  of  defendant,  we  must  consider 
the  present  affidavit  sufficient.  We  are  not  willing  to  go  to 
that  extent  in  indulging  collateral  attacks  upon  judgments 
regularly  rendered  in  pursuance  of  law.  With  respect  to 
the  guardian  of  whom  inquiry  was  not  made,  there  is  no 
claim  that  he  was  living  or  could  have  been  found  at  the 
time.  This  being  the  only  question  presented,  and  the  one 
which  is  decisive  of  the  case,  it  follows  that  the  court  erred 
in  rendering  the  judgment  for  the  plaintiff. 
The  judgment  is  reversed. 

Richards,  J.,  pro  tern.,  and  Sloss,  J.,  concurred. 

In  denying  a  hearing  in  Bank,  the  court  filed  the  follow- 
ing opinion  on  May  10,  1918: 

THE  COURT.— The  respondent  urges,  in  her  petition  for 
a  hearing  in  Bank,  that  the  Department  failed  to  pass  upon 
her  contention  that  the  former  jud^ent  against  her  had 
been  obtained  by  fraud.  It  is  true  that  the  complaint  al- 
leged, and  the  court  found,  the  existence  of  a  state  of  facts 
which,  under  the  rule  declared  in  Durdap  v.  Sieere,  92  Cal. 
344,  [27  Am.  St.  Rep.  143, 16  L.  R.  A.  361,  28  Pac.  563],  and 
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similar  cases,  would  have  warranted  equitable  relief  against 
such  judgment.  But  the  appellant  failed  at  the  trial  to  offer 
any  evidence  in  support  of  certain  allegations  material  to 
her  claim  for  relief  on  the  ground  of  fraud.  The  bill  of 
elcceptions  embodies  proper  specifications  of  the  insufficiency 
of  the  evidence  to  sustain  the  findings  in  this  regard,  and 
the  appellant  made  the  point  in  his  brief.  The  judgment  in 
favor  of  the  respondent  could  not,  therefore,  have  been  sus- 
tained on  any  ground. 
The  petition  for  hearing  in  Bank  is  denied. 


[L.  A.  No.  4135.    Department  One.— April  11,  1918.] 

GARA   WILLIAMS,   Respondent,    v.   J.    E.    YOUTZ, 
Appellant. 

Pbomissoet  Notes — ^Plbdqk  or  Stock — Sale  Without  Demand  oa 
NoncB. — In  a  clause  in  promissory  notes,  secured  by  a  pledge  of 
stock,  giving  the  holder  the  right  to  call  for  additional  security, 
and  providing  that  on  faUure  to  respond  the  notes  should  imme- 
diately become  due  and  payable,  or  on  the  nonperformance  of  "this 
promise"  the  payee  should  have  full  power  to  sell  the  security  at 
pubUe  or  private  sale  without  demand  or  notice,  the  provision  for 
sale  without  demand  or  notice  referred  not  only  to  a  failure  of 
the  maker  to  respond  to  a  call  for  additional  security  but  also 
to  any  nonperformance  of  the  maker's  promise  embodied  in  the 
notes. 

PtJBADINOS — ^AMENDMENT     Of     ANSWEBt— REFUSAL     01*     PERMISSION     AT 

Trial— Discretion  op  Court. — There  is  no  abuse  of  discretion  of 
the  trial  court  in  refusing  permission  to  a  defendant  to  amend  his 
answer,  where  the  application  is  made  on  the  day  of  the  trial,  five 
months  after  the  filing  of  the  original  answer,  and  the  matters  pro- 
posed to  be  set  up  in  the  amended  answer  are  utterly  inconsistent 
with  the  averments  of  the  original  answer,  were  known  to  the  de- 
fendant at  the  time  his  original  answer  was- filed,  no  showing  being 
made  why  they  were  not  embraced  in  the  original  answer,  or  why  the 
application  for  permission  to  amend  was  not  made  earlier,  and  the 
matters  hardly  constituting  a  defense  to  the  action. 
Ck>RPORATiONs — Agreement  Executed  by  Manager.— On  the  trial  of  an 
action  on  certain  promissory  notes  of  which  a  corporation  was  payee, 
evidence  was  properly  excluded  of  a  purported  agreement  by  the 
eorporation  for  the  employment  of  the  defendant  for  a  term  of  years 
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at  a  salary  which  was  to  be  applied  to  the  payment  of  the  notes,  the 
agreement  being  signed  by  the  manager  of  the  corporation,  without 
the  corporate  seal,  there  being  no  showing  what  the  manager's 
powers  were,  or  that  he  had  ever  been  authorized  to  enter  into  the 
agreement,  which  was  outside  the  usual  course  of  business  of  the 
eorporation,  and  far  beyond  the  ordinary  powers  reposed  in 
managers  of  such  institutions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harriman,  Byckman  &  Tuttle,  and  Henry  W.  Nisbet,  for 
Appellant. 

Slosson  &  Mitchell,  for  Respondent. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  plaintiff's  favor  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial.  The  action  is  one  to  recover 
a  balance  alleged  to  be  due  upon  eleven  promissory  notes, 
each  for  the  sum  of  one  thousand  dollars,  executed  in  the 
course  of  a  single  transaction  by  the  plaintiff  and  each 
secured  by  a  pledge  of  certain  stock.  Bach  of  said  notes 
contained  the  following  provision:  "That  the  Merchants  and 
Insurers  Reporting  Company,  has  the  right  to  call  for  such 
additional  security  as  it  may  deem  proper,  and  on  failure  to 
respond  forthwith  to  such  call  this  obligation  shall  imme- 
diately thereon  become  due  and  payable;  or  on  the  nonper- 
formance of  this  promise,  the  said  payee,  its  president  or 
secretary,  or  assigns,  is  and  are  hereby  given  full  power  and 
authority  to  sell,  assign,  and  deliver  or  collect  the  whole  or 
any  part  of  the  above  named  securities,  or  any  substitute 
therefor,  or  any  addition  thereto,  at  public  or  private  sale, 
at  any  time  or  times  hereafter,  without  demand,'  advertise- 
ment or  notice,  such  demand,  advertisement  and  notice  being 
hereby  expressly  waived."  The  defendant  failed  to  pay  his 
notes  at  their  maturity,  wheretipon  the  stock  so  pledged  as 
security  was  sold  without  demand  or  notice  and  the  sums 
realized  at  such  sale  applied  upon  the  notes.  This  is  an  ac- 
tion to  recover  the  balance  still  remaining  due  thereon. 
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Upon  the  trial  of  the  cause  the  defendant  insisted,  and 
here  insists,  that  the  above-quoted  clause  in  his  said  notes 
providing  for  the  sale  of  their  security  without  demand  or 
notice  had  reference  solely  to  the  provisions  therein  relative 
to  the  failure  of  the  maker  to  respond  to  a  call  from  the 
holder  of  the  notes  for  additional  security,  and  did  not  refer 
to  or  include  any  failure  on  the  part  of  the  maker  of  the 
note  to  fulfill  his  promise  to  pay  the  same.  There  is  no 
merit  in  this  contention.  The  language  of  the  above  proviso 
is  unequivocal,  and  refers  directly  to  any  nonperformance  of 
the  maker's  promise  as  embodied  in  the  terms  of  his  notes. 
The  sale  of  the  stock  pledged  for  the  performance  of  his 
said  promise  was  therefore  properly  made  without  demand 
or  notice  in  accordance  with  the  express  terms  of  the  waiver 
above  set  forth.  This  precise  question  was  determined  in 
accordance  with  these  views  in  the  case  of  WUliams  v. 
Parker,  30  Cal.  App.  71,  [157  Pac.  550],  arising  out  of  this 
same  transaction  and  wherein  this  identical  waiver  was  the 
subject  of  review. 

The  appellant's  next  contention  is  that  the  court  erred  in 
refusing  to  permit  the  defendant  to  make  an  amendment  to 
his  answer  on  the  day  the  cause  was  set  for  trial.  The  action 
was  commenced  on  August  21,  1913.  The  defendant's  origi- 
nal answer  in  the  case  was  filed  on  October  6,  1913.  The 
case  came  on  for  trial  on  March  10,  1914,  more  than  five 
months  after  the  date  of  the  filing  of  defendant's  original 
answer.  In  his  said  answer  the  defendant  had  denied  specifi- 
cally the  averments  of  the  plaintiff's  complaint  and  had 
also  pleaded  payment  of  the  notes  sued  upon  in  full.  The 
proposed  amendment  to  his  said  answer  embraced  matter 
alleged  to  have  occurred  prior  to  the  inception  of  the  action 
or  the  filing  of  his  answer  therein,  which  matter  in  itself 
could  hardly  be  said  to  constitute  a  defense  to  the  action, 
since  it  related  to  statements  of  stockholders  of  the  corpora- 
tion holding  said  notes  made  generally  in  a  stockholders' 
meeting  of  said  corporation,  and  not  embodied  in  any  resolu- 
tions or  other  formal  action,  to  the  effect  that  they  did  not 
desire  that  proceedings  should  be  taken  to  enforce  the  col- 
lection of  said  notes.  The  defendant  was  himself  present 
at  such  meeting,  and  every  fact  and  thing  alleged  to  have 
occurred  thereat  were  fully  known  to  him  at  the  time  his 
original  answer  was  filed;  besides,  the  matters  as  set  forth 
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in  his  proposed  amendment  to  his  answer  were  utterly  in- 
consistent with  the  averments  of  his  original  answer  to  the 
effect  that  said  notes  had  been  by  the  defendant  fnlly  paid. 
Granting  the  correctness  of  the  rule  invoked  by  the  appellant 
as  to  the  liberality  with  which  courts  should  admit  pleadings 
to  be  amended,  we  are  unable  to  find  any  abuse  of  discretion 
on  the  part  of  the  trial  court  in  refusing  defendant  permis- 
sion to  amend  his  answer  on  the  day  of  trial  as  to  the  matters 
above  set  forth.  The  cases  of  Mamha  v.  Uwion  FeriUizer  Co., 
151  Cal.  581,  [91  Pac.  393],  and  TodhurUer  v.  Klemmer,  134 
Cal.  60,  [66  Pac.  75],  are  fully  in  point  as  sustaining  the 
discretion  of  the  trial  court  in  refusing  to  allow  the  defend- 
ant to  amend  his  answer  in  the  absence  of  any  showing  why 
the  matters  sought  to  be  brought  into  it  at  that  late  date 
were  not  embraced  in  the  original  answer  or  why  the  appli- 
cation to  amend  was  not  earlier  made. 

The  next  contention  on  the  part  of  appellant  is  that  the 
trial  court  erred  in  its  refusal  to  permit  the  introduction  in 
evidence  of  a  purported  agreement  between  the  defendant 
and  the  corporation  holding  his  notes  providing  for  his  em- 
ployment for  a  term  of  ten  years  at  a  stated  salary  which 
was  to  be  applied  to  the  payment  or  his  notes.  The  agree- 
ment in  question  was  signed  by  the  manager  of  said  corpora- 
tion. The  seal  of  the  corporation  was  not  attached,  nor  was 
there  any  showing  or  attempt  at  showing  what  the  powers 
of  the  manager  of  the  corporation  were  or  that  he  had  ever 
been  authorized  by  resolution  or  otherwise  to  enter  into  the 
agreement  in  question.  The  agreement  itself  was  outside  the 
usual  course  of  business  of  like  corporations  and  went  far 
beyond  the  ordinary  powers  reposed  in  managers  of  such  in- 
stitutions. The  objection  that  no  proper  foundation  had 
been  laid  for  the  admission  of  the  agreement  in  evidence 
was  therefore  well  taken,  and  no  error  was  committed  by 
the  trial  court  in  sustaining  the  same. 

The  appellant's  final  point  that  the  judgment  is  unsup- 
ported by  the  findings  we  find  upon  an  examination  of  the 
record  entirely  without  merit. 

Judgment  and  order  affirmed. 

gloss,  J.,  and  Shaw,  J.,  concurred. 


Digitized  by 


Google 


April,  1918.1  fisTATB  op  LowA  111 

[L.  ▲.  Ko.  5399.    Department  One.— >ApriI  11,  1918.] 

In  the  Matter  of  the  Estate  of  AMOS  LOWE,  Deceased. 
LOUESA  LOWE,  AppeUant,  v.  PRANK  E.  LOWE 
et  al.,  Respondents. 

WniiS — ^NoNnsTAMiNTAftT  iNsnuMixrT— Refusal  or  Piobati.— Pro- 
bate la  properly  refused  of  a  writing  offered  as  the  will  of  a  deceased 
koabaad  but  purporting  on  its  face  to  be  a  mere  agreement  between 
the  husband  and  his  wife  for  the  support  of  the  latter,  and  mani- 
featlj  not  drawn  and  signed  animo  iestandL 

ESTATIS  or  DXOIASXD  PBSONS  — >  EZECXn'OBS   AND  Adionistbaiois — 

BiOHT  or  Widow  to  Littibs  —  Waives  and  Withdrawal  or 
Waivse. — ^A  widow,  entitled  to  letters  of  administration  on  the 
estate  of  her  deceased  husband,  having  requested  the  court  in  writ- 
ing to  grant  the  administration  to  her  children,  is  not  estopped 
thereby  from  withdrawing  her  request  before  the  hearing  and  ap- 
paring  for  letters  to  herself. 

&.— Waives  Without  Estoppel— Bisgbetion  or  Tbial  Ooubt. — Al- 
though there  is  no  striet  estoppel  in  pa%8  in  sueh  case,  a  party  may 
be  held  to  a  waiver  of  a  prior  right  to  letters  even  though  the 
elements  of  an  estoppel  tii  pais  do  not  appear,  the  rule  being  that 
where  it  is  sought  to  retract  such  a  waiver,  it  is  for  tlie  trial 
court,  in  the  exercise  of  a  sound  discretion,  to  determine  whether 
greater  weight  should  be  given  to  the  original  surrender  or  to  tlie 
subsequent  assertion,  of  the  right. 

Id. — Sepaeatb  PW)P£btt  or  Husband-^Subbendee  bt  Widow  of  Bight 
TO  Succeed — Findino  on  Withdbawn  Issue— Habkless  Ebbob. — 
Where,  by  the  pleadings,  an  issue  was  made  as  to  the  validity  and 
effect  of  an  agreement  between  the  decedent  and  his  wife,  who  sur- 
vived him,  by  which,  as  claimed  by  the  children,  the  widow  had  sor- 
rendered  any  right  to  snoeeed  to  the  separate  property  of  the 
decedent,  but  a  stipulation  was  made  during  the  trial  between  the 
parties  with  the  consent  of  the  eourt,  by  which  the  issues  regarding 
the  agreement  were  withdrawn  from  consideration  as  immaterial, 
the  court  should  not  have  undertaken  to  pass  upon  the  issues  thus 
withdrawn,  but  the  error  in  passing  upon  such  issues  and  making  a 
finding  against  the  widow  with  respect  to  such  agreement  was 
harmless  under  the  circumstances  since,  on  the  entire  record,  it 
appears  that  the  finding  relates  to  a  matter  that  was  not  material, 
and  that  such  finding  will  not,  therefore,  control  the  parties  in  any 
subsequent  proceeding. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Luis  Obispo  County.    T.  A.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 
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S.  V.  Wright,  and  I.  S.  Genter,  for  Appellant. 
Alex  Webster,  for  Respondents. 

SLOSS,  J. — ^Upon  the  death  of  Amos  Lowe  rival  applica- 
tion for  letters  of  administration  were  presented  by  the  re- 
spondents, children  of  deceased,  and  by  the  appellant,  his 
surviving  wife.  The  widow  also  asked  for  the  probate  of  a 
paper  claimed  to  be  the  will  of  Amos  Lowe.  The  widow  ap- 
peals from  the  order  denying  her  petition. 

The  court  below  was  clearly  right  in  refusing  probate  to 
the  paper  offered  as  a  will.  The  writing  on  its  face  pur- 
ported to  be  a  mere  agreement  between  husband  and  wife 
for  the  support  of  the  latter,  and  was  annexed  to  an 
earlier  writing  of  like  character  signed  by  the  two.  Although 
signature  by  both  was  contemplated,  the  husband  alone 
signed.  Whether  there  was  an  effective  execution  of  the 
agreement  contemplated  is  not  to  the  point.  Manifestly  the 
paper  was  not  drawn  and  signed  animo  testandi.  (Tennant 
V.  John  Tennant  Memorial  Home,  167  Cal.  570,  [140  Pac. 
242] ;  Estate  of  Keith,  173  Cal.  276,  [159  Pac.  705].) 

The  other  point  in  controversy  was  over  the  right  to  ad- 
minister. The  widow  was  entitled  to  letters,  unless  she  had 
waived  her  prior  claim.  (Code  Civ.  Proc,  sec.  1365.)  The 
petition  of  the  respondents  was  first  filed,  and  was  accom- 
panied by  a  request,  signed  by  the  widow,  that  it  be  granted. 
Before  the  hearing  the  widow  filed  an  application  for  the 
grant  of  letters  to  herself,  asking  that  her  prior  request  in 
favor  of  the  son  and  daughter  be  disregarded.  The  court 
found  that  there  was  no  good  or  sufficient  reason  for  this 
change  of  position.  There  is  a  further  finding  to  the  effect 
that  the  respondents  had  gone  to  expense  and  trouble  on 
the  faith  of  the  widow's  request.  This  is,  in  effect,  a  find- 
ing of  estoppel.  We  think  the  appellant  is  right  in  her 
claim  that  the  evidence  does  not  support  the  finding  last 
mentioned.  But  a  party  may  be  held  to  a  waiver  of  a 
prior  right  to  letters  even  though  the  elements  of  an  estop- 
pel in  pais  do  not  appear.  The  rule  established  by  our 
decisions  is  that  where  it  is  sought  to  retract  such  a  waiver, 
it  is  for  the  trial  court,  in  the  exercise  of  a  sound  dis- 
cretion, to  determine  whether  greater  weight  should  be 
given  to  the  original  surrender,  or  to  the  subsequent  asser- 
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tion  of  the  right.  (Estate  of  Kirtlan,  16  Cal.  162;  Estate  of 
Moore,  68  Cal.  281,  [9  Pac.  164] ;  Estate  of  BedeU,  97  Cal. 
339,  [32  Pac.  323]  ;  Estate  of  Shiels,  120  Cal.  347,  [52  Pac. 
808].)  Though  the  evidence  was  conflicting,  there  was 
enough  to  support  the  finding  that  the  widow  changed  her 
mind  without  good  reason,  and  this  finding,  as  we  have  seen, 
warranted  the  grant  of  letters  to  the  respondents,  irrespec- 
tive of  any  question  of  strict  estoppel. 

Complaint  is  made  of  various  rulings  on  the  admission  and 
rejection  of  evidence.  If  error  was  committed  in  any  in- 
stance, it  was  not  of  sufficient  consequence  to  require  a 
reversal 

By  the  pleadings  an  issue  was  made  regarding  the  validity 
and  effect  of  the  first  agreement  between  the  appellant  and 
her  husband,  under  which,  as  was  claimed  by  the  respondents, 
the  widow  had  surrendered  any  right  to  succeed  to  the  sepa- 
rate property  of  the  decedent  During  the  trial,  a  certain 
stipulation  was  made,  pursuant  to  which  the  issues  regard- 
ing the  agreement  were,  by  agreement  of  the  parties,  ac- 
cepted by  the  court,  withdrawn  from  consideration  as  im- 
material. The  court,  nevertheless,  made  a  finding  against 
the  widow  with  respect  to  the  agreement.  The  appellant 
argues  that  this  finding  will  bind  her  in  subsequent  litiga- 
tion. The  court  should  not  have  undertaken  to  pass  upon 
the  issue  thus  withdrawn.  But  we  think  the  harmful  effect 
which  the  appellant  fears  will  not  follow.  On  the  entire 
record  it  appears  that  the  finding  relates  to  a  matter  which 
was  not  material,  and  such  finding  will  not,  therefore,  con- 
trol the  parties  in  any  subsequent  proceeding.  {CoUins  v. 
Gray,  154  Cal.  131,  135,  [97  Pac.  142].) 

The  order  is  affirmed. 

Shaw,  J.,  and  Richards,  J.,  pro  tern.,  concurred. 
Hearing  in  Bank  denied. 

OLXXVni  Cal.— 8 
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[L.  A.  No.  (5400.    Department  Two. — April  11,  1918.^ 

In  the  Matter  of  the  Estate  of  MABTIN  O'HABE,  De- 
ceased. 

Estates  or  Deobasid  Pxhsons  —  Dsobkb  or  Distribution  —  Afpxal — 
Absemgb  of  Bill  or  EIceptioks — Presumption  or  Paoor. — On  an 
appeal  from  a  decree  of  distribution  under  a  will  where  there  is 
no  bill  of  exceptions  in  the  record,  it  most  be  assumed  that  the 
proof  before  the  court  was  ample  to  uphold  its  conclusions  as  to 
the  persons  entitled  to  distribution. 

APPEAL  from  a  judgknent  of  the  Superior  Court  of  Los 
Angeles  County.    James  C.  Bives,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  S.  James,  for  Appellant. 

Stewart  &  Stewart,  for  Respondent. 

MELVIN,  J. — ^Margaret  O'Hare,  the  executrix,  appeals 
in  several  capacities  from  a  decree  of  distribution  which, 
among  other  provisions,  gives  to  Michael  O'Hare,  brother 
of  testator,  in  addition  to  a  legacy  of  five  hundred  dollars, 
one-fourth  of  the  residue  of  the  estate,  and  to  the  children 
of  Martin  O'Hare,  a  deceased  nephew,  his  share  under  the 
will. 

Appellant's  counsel  made  two  motions:  One,  under  section 
473  of  the  Code  of  Civil  Procedure,  was  to  be  permitted  to 
file  a  bill  of  exceptions,  as  he,  not  realizing  that  his  notice 
of  appeal  was  a  waiver  of  his  right  to  a  notice  of  decision, 
had  allowed  his  time  to  file  a  bill  of  exceptions  to  pass,  while 
awaiting  such  notice  of  decision.  This  motion  was  denied. 
The  other  motion  was  one  to  amend  and  substitute  a  judg- 
ment and  decree  for  the  one  entered.  It  also  was  denied. 
There  is,  therefore,  no  record  to  support  the  objections  made 
by  appellant. 

There  appears  in  the  transcript,  however,  that  which  pur- 
ports to  be  a  copy  of  the  will.  It  contains  the  following  pro- 
visions, among  others: 

''I  give  and  bequeath  to  my  brother,  Michael  O'Hare  (also 
spelled  O'Heher  in  Ireland),  residing  at  luchaboy,  Postoffice, 
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Gort,  County  Galaway,  Ireland,  the  Bum  of  five  hundred 
dollars.  .  .  . 

'*A11  the  rest,  residue  and  remainder  of  my  said  estate  I 
give,  devise  and  bequeath  to  my  said  nieces,  Mary  Beilly  and 
Bridget  O'Hare,  and  my  nephews,  Martin  O'Hare,  John 
O'Hare  and  Michael  O'Hare,  share  and  share  alike." 

Specifically,  the  part  of  the  decree  to  which  appellant  ob- 
jects is  as  follows:  '*The  court  finds  that  the  brother,  Michael 
O'Hare,  is  entitled,  in  addition  to  the  five  hundred  dollars 
money  legacy  bequeathed  to  him,  to  one-fourth  of  the  residue 
of  said  estate;  and  the  court  finds  that  John  O'Hare,  Mary 
A.  O'Hare,  Joseph  O'Hare,  and  Catherine  O'Hare,  the  four 
children  of  and  all  of  the  children  of  Martin  O'Hare,  de- 
ceased nephew  of  decedent,  are  entitled  to  take  of  said  estate 
the  share  to  which  their  father,  the  said  nephew,  Martin 
O'Hare,  would  have  been  entitled,  if  living,  to  wit,  a  general 
l^acy  of  one  thousand  dollars  and  one-fourth  of  the  residue 
of  said  estate,  after  the  other  general  legacies  are  paid." 

It  is  contended  that  Michael  O'Hare,  named  in  the  resid- 
uary clause,  cannot  be  the  brother  of  that  name  to  whom  a 
specific  legacy  was  given;  that  Martin  O'Hare  died  before 
the  will  was  made  and  executed,  and  that,  therefore,  his 
descendants  could  not  rightfully  take  his  portion  under  the 
will ;  that  these  children  are  not  in  any  event  entitled  to  their 
father's  share  "as  though  they  were  adults"  (they  being 
minors) ;  and  that  the  lower  court  erred  in  determining  that 
the  bequest  to  John  O'Hare,  who  died  in  infancy  without 
lineal  descendants,  should  be  distributed  to  the  other  resid- 
uary legatees.  Not  one  of  these  contentions  is  or  could  be 
supported  by  the  record  before  us.  We  must  assume  that 
the  proof  before  the  court* was  ample  to  uphold  its  conclu- 
sions. For  instance,  we  are  bound  to  assume  that  there  was 
a  showing  that  no  nephew  named  Michael  O'Hare  ever  ex- 
isted, and  that  the  surrounding  circumstances  proved  the 
brother  Michael  to  be  the  one  intended.  Upon  his  failure  to 
get  a  bill  of  exceptions,  counsel  for  appellant  must  have 
known  that  there  was  no  chance  of  success,  because  no  proof 
of  the  supposed  facts  supporting  his  contentions  could  be 
brought  before  this  court. 

Judgment  affirmed. 

iWilbur,  J.y  and  Victor  E.  Shaw,  J.,  yro  fern.,  concurred. 
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[L.  A.  No.  6433.    Department  Two.— April  12,  1918.] 

In  re  Estate  of  MAEIE  ANTOINETTE  PISKE,  Deceased. 
JOHN  S.  CHAMBERS,  Controller,  etc.,  Appellant,  v. 
PRINCETON  UNIVERSITY  et  al.,  Respondents. 

Taxation — Inheritance  Taxes— Foeeion  Charitable  Corporations. — 
Under  the  inheritance  tax  law  of  1915  (Stats.  1915,  p.  421),  the 
exemption  from  inheritance  taxes  granted  by  section  7,  subdivision  1, 
to  "public  corporations  ...  or  associations  of  any  society,  corpora- 
tion, institution,  or  association  of  persons  engaged  in  or  devoted 
to"  charitable  purposes  or  work  not  for  profit,  is  not  limited  to 
domestic  corporations,  but  extends  to  foreign  charitable  corpora- 
tions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  W.  Carrigan,  Edwin  H.  Pennock,  and  Robert  A. 
Waring,  Inheritance  Tax  Attorney,  for  Appellant. 

C.  J.  Willett,  and  A.  G.  Allen,  for  Respondents. 

WILBUR,  J. — ^This  is  an  appeal  from  a  judgment  declar- 
ing that  certain  foreign  corporations,  to  wit,  Princeton  Uni- 
versity, Cheshire  Public  Library,  and  Cheshire  Cemetery,  all 
existing  for  nonprofit  purposes,  are  exempt  from  paying  an 
inheritance  tax  upon  tiie  property  left  to  them  by  the  will 
of  the  decedent.  The  facts  are  stipulated,  and  the  only  ques- 
tion is  whether,  under  the  inheritance  tax  law  of  1915, 
(Stats.  1915,  p.  421),  such  foreign  corporations  are  exempt 
from  the  payment  of  the  tax.  That  statute,  subdivision  1,  sec- 
tion 7,  reads  as  follows: 

''All  property  transferred  to  societies,  corporations,  and 
institutions  now  or  hereafter  exempted  by  law  from  taxation, 
or  to  any  public  corporation,  or  to  any  society,  corporation, 
institution,  or  association  of  persons  engaged  in  or  devoted 
to  any  charitable,  benevolent,  educational,  public,  or  other 
like  work  (pecuniary  profit  not  being  its  object  or  purpose), 
or  to  any  person,  society,  corporation,  institution,  or  associa- 
tion of  persons  in  trust  for  or  to  be  devoted  to  any  charitable, 
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benevolent,  educational,  or  public  purpose,  by  reason  whereof 
any  such  person  or  corporation  shall  become  beneficially  en- 
titled, in  possession  or  expectancy,  to  any  such  property  or 
to  the  income  thereof,  shaU  be  exempt/' 

It  is  difficult  to  conceive  of  any  language  by  which  a  more 
direct  exemption  could  be  made.  Authorities  are  cited  from 
other  states  wherein  exemptions  of  charitable  corporations 
have  been  held,  under  the  language  of  the  particular  statute 
construed,  to  apply  only  to  domestic  charitable  corporations. 
Our  attention  is  not  called  to  any  law  which  is  as  broad  and 
comprehensive  in  its  scheme  of  exemption  as  our  statute.  If 
this  statute  simply  read:  *'A11  property  transferred  to  cor- 
porations and  institutions  now  or  hereafter  exempted  by  law 
from  taxation,"  it  might  very  well  be  argued,  as  it  was  in 
the  cases  in  question,  that  the  exemption  '*law"  referred  to 
was  the  law  of  this  state,  and  that  therefore  we  shoiQd  look 
to  its  law  to  determine  what  societies,  corporations,  and  in- 
stitutions are  exempt  from  taxation.  As  there  are  addi- 
tional provisions  in  tiie  statute  concerning  exemptions,  we 
are  not  justified  in  any  construction  of  the  statute  which 
depends  upon  such  consideration  alone.  Some  of  the  cases 
cited  are  based  upon  the  general  consideration  that  where 
"corporations"  are  referred  to  in  such  legislation  it  must  be 
inferred  that  the  legislature  was  exempting  such  corporations 
only  as  it  has  jurisdiction  over,  namely,  domestic  corpora- 
tions. Under  the  statute  of  this  state  there  is  no  room  for 
such  construction,  for  the  exemption  is  extended  to  a 
"society,"  and  "institution,"  and  "association  of  persons," 
and  to  "any  person"  as  well,  if  engaged  in  the  work  de- 
scribed. It  must  be  apparent  that  the  legislature  intended 
to  exempt  from  taxation  all  property  devoted  to  certain  pur- 
poses, namely,  property  "devoted  to  any  charitable,  benevo- 
lent, educational,  or  public  purpose,"  "or  any  other  like 
work."  The  fact  that  the  devisee  or  legatee  might  be  a  cor- 
poration, foreign  or  domestic,  was  an  entirely  indifferent 
matter,  for  the  exemption  was  made  to  apply  to  "societies," 
"corporations,"  "institutions,"  "association  of  persons," 
and  to  all  "persons."  It  would  seem  to  verge  upon  an  ab- 
surdity to  say  that  when  the  legislature  used  the  word 
"person,"  it  meant  any  person,  resident  or  nonresident,  of 
the  state,  but  when  it  used  the  word  "corporation"  in  ex- 
actly the  same  connection  and  in  the  same  sentence,  it  meant 
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only  domestic  corporations.  We  are  in  entire  accord  with 
what  was  said  in  In  re  Frain,  141  La.  932,  [75  South.  847], 
where  the  numerons  decisions  relied  upon  by  the  appellant 
were  reviewed.  The  court  there  pointed  out  that  the  deci- 
sions holding  that  foreign  charitable  corporations  were  not 
exempt  Were  based  upon  the  language  of  the  particular  stat- 
ute under  consideration,  and  added:  *'Very  true,  these  deci- 
sions are  reinforced  by  considerations  based  on  the  policy  of 
the  law  in  granting  exemptions;  but  their  main  and  real 
basis  is  the  text  itself  of  the  statute.  And  the  text  of  the 
statute  extends  the  exemptions  to  religious  institutions  in  gen- 
eral, without  qualification." 

We  find  it  unnecessary  to  discuss  the  numerous  decisions 
of  other  states,  in  which  laws  more  or  leas  similar  to  ours 
are  construed  to  mean  that  domestic  corporations  are  exempt 
and  foreign  corporations  taxed.  Nor  is  it  at  all  necessary 
to  discuss  the  conceded  right  of  a  state  to  discriminate  be- 
tween foreign  and  domestic  corporations  in  the  imposition 
of  the  inheritance  tax.  {EsicAe  of  Speed,  203  U.  S.  553,  [51 
L.  Ed.  314,  27  Sup.  Ct.  Rep.  171].) 

The  judgment  is  afi&rmed. 

Victor  B.  Shaw,  J.,  pro  tern.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  4178.    Department  One.— April  12,  1918.] 

D.  B.  FOSTER,  Respondent,  v.  HELEN  BRANBN  et  al., 

Appellants. 

MOBTQAGI  —  FORECLOSUBS  —  DISMISSAL  BY  PLAINTIFV  OF  PBEVIOUS  AC- 
TIONS—NoT  A  Bab  to  Subsequent  Sum— Judgments  of  dismissal 
of  three  separate  actions  to  foreclose  a  mortgage,  which  judgments 
were  entered  by  the  clerk  on  the  direction  of  the  plaintiff,  without 
a  settlement  of  the  cause  of  action  or  anything  purporting  to  be 
a  decision  against  the  plaintiff  on  the  merits,  were  not  a  bar  to  a 
subsequent  action  by  the  plaintiff  to  foreclose  the  same  mortgage. 

D>. — ^Appeal — ^Damages  fob  Fbivolous  Appeal. — An  appeal  from  a 
judgment  based  by  the  appellants  on  the  claim  of  Buch  a  bar  is 
frivolous  and  obviously-  taken  for  delay  only,  and  warrants  the 
imposition  of  damages  and  costs. 
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APPEAL  from  a  judgment  of  tlie  Superior  Court  of  Los 
Angelee  County.    Curtis  C.  Legerton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

J.  Irving  McEenna,  and  Catherine  A.  McEenna,  for  Ap- 
pellants. 

Arthur  G.  Stepper,  for  Respondent. 

SHAW,  J.— The  defendants,  Julia  P.  and  C.  D.  Warden, 
appeal  from  the  judgment. 

The  action  was  to  foreclose  a  mortgage  executed  by  the 
defendant,  Helen  Branen,  upon  a  tract  of  land  subsequently 
conveyed  to  the  defendant,  Julia  P.  Warden.  Helen  Branen 
made  no  answer  to  the  complaint.  Julia  P.  Warden  and 
C.  D.  Warden,  who  was  interested  only  as  the  husband  of 
Julia  P.  Warden,  filed  an  answer  denying  the  execution  of 
the  note  and  mortgage  sued  on,  denying  also  the  payment  of 
$15  for  a  search  of  title,  and  the  reasonableness  of  the  sum 
of  money  demanded  as  attorney's  fees  by  the  plaintiff,  and 
further  alleging  that  the  plaintiff  was  estopped  from  main- 
taining the  action  by  reason  of  the  fact  that  he  had  prose- 
cuted three  prior  actions  on  the  same  mortgage  and  note,  all 
of  which  had  been  dismissed. 

The  evidence  shows  that  the  previous  actions  referred  to 
were  dismissed  by  the  clerk  on  the  direction  of  the  plaintiff 
in  the  case.  There  is  no  merit  in  the  claim  that  such  a  dis- 
missal is  a  bar  to  a  subsequent  suit.  It  appears  that  at  the 
time  the  dismissal  was  ordered  the  defendants  had  paid  a 
part  of  the  interest  due  on  i^e  note.  There  was  no  settle- 
ment of  the  cause  of  action  nor  anything  which  purported  to 
be  a  decision  against  the  plaintiff  on  the  merits  of  the  case. 
No  other  question  is  presented. 

The  appeal  is  frivolous  and  obviously  taken  for  delay  only. 
The  case  calls  for  the  imposition  of  damages,  which  the  court 
fixes  at  the  sum  of  $100. 

It  is  ordered  that  the  judgment  be  affirmed  and  that  plain- 
tiff recover  of  the  appellants,  Julia  P.  and  C.  D.  Warden, 
the  sum  of  $100  as  damages  by  the  appeal,  together  with 
costs. 

Sloss,  J.,  and  Bichards,  J.,  pro  tern.,  concurred. 
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[L.  A.  No.  4171.    Department  One.— AprU  12,  1918.] 

C.  S.  ANDERSON,  AppeUant,  v.  G.  WICKLIPFE  et  al., 
Respondents. 

Mobtoaoe—FObbglosu&e— Assignment  by  Corporation — Seal  as  Evi- 
dence or  Authority. — In  a  foreclosure  suit  by  the  assignee  of  i 
note  and  mortgage  made  by  the  defendant  to  a  corporation,  the 
exclusion  of  the  assignment  signed  in  the  name  of  the  corporation 
by  its  secretary  and  bearing  the  impress  of  the  corporate  seal  of 
the  corporation,  on  the  ground  of  the  absence  of  proof  of  the 
authority  of  the  secretary,  was  erroneous,  and  warranted  the 
reversal  of  a  judgment  of  nonsuit  which  had  been  granted  for 
failure  to  prove  the  assignment,  since  the  corporate  seal  affixed 
to  the  assignment  afforded  a  prima  facie  showing  that  the  officer 
executing  the  paper  had  due  authority  to  execute  it. 

Id. — Trial — Nonsuit— Intendments  in  Favor  op  Plaintipf.— On  a 
motion  for  a  nonsuit  the  plaintiff  must  be  given  the  benefit  of 
every  piece  of  evidence  which  tends  to  sustain  his  averments,  and 
such  evidence  must  be  viewed  in  the  light  most  favorable  to  plain- 
tiff's claims. 

Id. — Consideration  for  Assignment  or  Note— Immaterial   to   the 
Maker. — The  existence  of  a  consideration  for  the  assignment  of  a 
note  as  between  the  original  holder  and  its  transferee  is  of  no  con- 
cern to  the  maker  of  the  note. 

Id.— Consideration — ^Imported  bt  Written  Assignment.— Under  sec- 
tion 1610  of  the  Civil  Code,  a  written  instrument  of  assignment,  in 
itself,  imports  a  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an»  order  denying  a  new  trial 
Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  L.  Horton,  for  Appellant. 

Waldo  M.  York,  and  G.  W.  Wickliflfe,  for  Respondents. 

SLOSS,  J. — The  defendants  executed  a  mortgage  of  real 
property  to  secure  a  promissory  note  made  by  them  to 
Security  Building  Company,  a  corporation.  The  plaintiff, 
alleging  that  he  was  the  assignee  of  the  note  and  mortgage, 
brought  this  action  of  foreclosure.    The  defendants  denied 
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the  assignment  to  plaintiflP,  and  set  up  affirmative  defenses, 
which  need  not  be  considered  here.  At  the  close  of  plain 
tiflf's  case,  the  court  granted  the  defendants'  motion  for  non- 
suit, and  jud<gment  was  entered  accordingly.  The  plaintiff 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  motion  for  nonsuit  was  based  on  the  grounds  that  the 
assignments  under  which  plaintiff  claimed  had  not  been 
proven,  and  that  there  was  no  consideration  for  the  alleged 
assignments,  if  such  there  had  been. 

The  plaintiff  introduced  testimony  that  one  Yeager  was 
the  secretary  of  Security  Building  Company,  and  offered  in 
evidence  a  writing,  purporting  to  assign  to  National  Building 
Company  the  note  and  mortgage  in  question.  Proof  was 
made  that  this  instrument,  which  bore  the  impress  of  the  cor- 
porate seal  of  Security  Building  Company,  was  signed,  in 
the  name  of  said  Security  Building  Company,  by  Yeager  as 
its  secretary.  Subsequent  assignments  from  National  Build- 
ing Company  to  E.  M.  Smith,  and  from  Smith  to  the  plain- 
tiff, were  also  offered.  All  these  papers  were  excluded  on 
the  ground  that  there  was  no  proof  of  the  authority  of 
Yeager  to  execute  the  first  of  the  assignments.  The  rulings 
are  assigned  as  error.  There  can  be  no  doubt  that  the  claim 
is  well  founded.  The  fact  that  the  corporate  seal  was  affixed 
afforded  a  prima  facie  showing  that  the  officer  executing  the 
paper  had  due  authority  to  execute  it.  (10  Cyc.  1018; 
Thompson  on  Corporations,  sec.  5105;  Southern  California 
Colony  Assn,  v.  Bustamente,  52  Cal.  192;  SchaUard  v.  E^el 
River  etc.  Co,,  70  Cal.  144,  [11  Pac.  590] ;  Crescent  City 
Wharf  Co.  v.  Siinpson,  77  Cal.  286,  [19  Pac.  426] ;  Andres 
T.  Fry,  113  Cal.  124,  [45  Pac.  534].)  If  the  documents 
offered  by  plaintiff  had  been  admitted  in  evidence,  as  they 
should  have  been,  there  would  have  been  no  ground  for  a 
nonsuit.  The  prima  facie  proof  of  the  secretary's  authority 
would  not  have  been  overcome,  as  matter  of  law,  by  the  cir- 
cumstances disclosed  by  the  record.  On  motion  for  nonsuit, 
the  plaintiff  must  be  given  the  benefit  of  every  piece  of  evi- 
dence which  tends  to  sustain  his  averments,  and  such  evi- 
dence must  be  viewed  in  the  light  most  favorable  to  plain- 
tiff's claim.  We  need  not  here  decide  whether,  if  the  case 
had  been  submitted  on  the  merits  without  further  evidence, 
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the  court  might  not  have  proi)erly  found  that  Teager  had  no 
authority. 

The  existence  of  a  consideration,  as  between  the  original 
holder  of  the  note  and  its  transferee,  was  a  matter  of  no 
concern  to  the  maker.  (29  Cyc.  1284;  CHnocchio  v.  Amador 
etc.  Min.  Co,,  67  Cal.  493,  [8  Pac.  29].)  The  note  being 
secured  by  mortgage  was  not  negotiable  (Meyer  v.  Weber, 
133  Cal.  681,  [65  Pac.  1110] ),  anid  the  defenses  set  up  in  the 
answer  will  therefore  be  available  against  the  plaintiff,  as 
fully  as  they  would  have  been  against  the  original  payee, 
when  the  defendants  come  to  put  in  their  case.  But,  apart 
from  this,  the  writing  itself  imported  a  consideration  (Civ. 
Code,  sec.  1614),  and  there  was,  in  fact,  ample  other  evidence 
of  consideration. 

It  becomes  unnecessary  to  consider  the  farther  points  made 
by  the  appellant. 

The  judgment  and  the  order  denying  a  new  trial  are 
reversed. 

Shaw,  J.,  and  Richards,  J.,  pro  tem,,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  4160.    Department  One.— April  12,  1918.] 

SUSIE    J.   SHABPLESS   et  al..  Respondents,    v.    ALEX- 
ANDER PANTAGES,  Appellant. 

NSGLISENCE  —  PLBADIMO  —  Ck)MPIJLINT  —  ALLEGATION  Or  NSGLIOKNGE  IN 

GsNiatAL  Terms. — It  is  sufficient  in  a  complaint  to  allege  negli- 
gence in  general  terms,  and  when  tliat  which  is  done  is  stated,  it  is 
sufficient  to  say  that  it  was  negligently  done,  without  stating  the 
particular  omission  which  rendered  the  act  negligent. 
Ii>. — Injury  to  Patron  op  Theater^— Tripping  on  Loose  Carpet— Su»- 
FioiKNOT  or  Oomplaint. — In  an  action  against  the  proprietor  of  a 
theater  to  recover  damages  for  injuries  sustained  by  a  patron, 
through  tripping  on  a  loose  carpet,  a  complaint  alleging  that  the  de- 
fendant conducted  his  theater  negligently,  in  that  a  strip  of  carpet 
in  a  balcony  aisle  was  so  loosely  laid  that  the  plaintiff  in  passing 
down  the  stairs  was  tripped  and  thrown,  and  thereby  sustained  the  in- 
juries complained  of,  is  sufficient. 
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Id. — Etidengk— <JoNi>iTiON  OF  Carpet  Sbobtlt  Aiteb  Accident— Dis- 
CBsnoN  or  Coukt. — In  an  action  for  injuries  Bustained  bj  trip* 
ping  and  falling  on  a  loose  carpet  in  a  theater  it  was  within 
the  discretion  of  the  trial  court  to  admit  evidence  of  the  condition 
of  the  carpet  two  dajs  after  the  accident,  especially  where  there 
was  other  eWdence  that  there  had  been  no  change  in  its  condition 
in  the  meantime. 

Id. — Nonsuit  PKOPEftLT  Denied. — A  motion  for  a  nonsuit  was  properly 
denied  in  such  case,  where  the  testimony  of  the  plaintiff  and  other 
witnesses  showed  that  as  she  was  going  down  the  stairs  in  question 
her  foot  slipped  because  of  the  loose  eondition  of  the  carpet,  and 
tihat  her  fall  was  occasioned  thereby. 

Id. — Theater  Pbopiistoe'b  I>dtt  to  Patbons.— It  is  the  duty  of  a 
theater  proprietor  in  maintaining  a  carpet  on  the  steps  of  his 
theater,  to  maintain  it  in  such  condition  that  it  "Will  be  safe  fo. 
persons  to  pass  thereon  in  an  ordinary  manner. 

iNSTEucnoNB— Unneoesbaet  AMPUrioATiONs. — ^A  trial  court  need  not 
gifie  the  jury  requested  instructions  covered  by  those  given,  nor 
amplify  unnecessarily  propositions  which  to  a  jury  of  ordinary  in- 
telligence would  be  apparent  from  the  instructions  given. 

Appeait— CoNniGTiNo  Evidence — Yebdict  Conclusive.— The  verdict  of 
a  jury  on  conflicting  evidence  cannot  be  disturbed  on  appeal. 

APPEAL  from  a  judgment  of  fho  Superior  Court  of  Log 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

Tbe  facts  are  stated  in  the  opinion  of  the  court 

Charles  E.  Barrett,  Morton,  HoUzer  ft  Morton,  and  L.  D. 
CoUings,  for  Appellant 

Qeorge  L.  Oreer,  and  S.  L.  Carpenter,  for  Respondents. 

SHAW,  J. — The  defendant  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 

The  action  was  to  recover  damages  alleged  to  have  been 
caused  to  the  plaintiff,  Susie  J.  Sharpless,  by  the  negligence 
of  the  defendant.  The  defendant  was  conducting  a  theater 
in  the  city  of  Los  Angeles.  The  negligence  alleged  is  that 
the  defendant  operated  and  conducted  his  theater  and  its 
carpets  negligently,  in  that  one  of  the  strips  of  carpet  in  a 
balcony  aisle  and  stairs  was  so  laid  that  the  plaintiff  in  pass- 
ing down  said  stairs  was  tripped  and  thrown  by  reason  of 
the  fact  that  the  carpet  was  loose,  and  thereby  ghe  sustained 
the  injuries  complained  of. 
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There  is  no  merit  in  the  contention  that  the  complaint  is 
insufBoient  in  respect  to  the  allegations  of  negligence.  It  is 
well  settled  that  it  is  sufficient  to  charge  negligence  in  gen- 
eral terms,  and  that  when  that  which  is  done  is  stated,  it  is 
sufficient  to  say  that  it  was  negligently  done  without  stating 
the  particular  omission  which  rendered  the  act  negligent. 
{Stein  V.  United  Railraads,  159  Cal.  368,  [113  Pac.  663].) 
The  complaint  was  sufficient  in  this  respect. 

It  was  within  the  discretion  of  the  court  to  allow  the  wit- 
ness Foster  to  testify  to  the  condition  of  the  carpet  com- 
plained of  upon  an  examination  made  by  him  two  days  after 
the  accident  occurred,  especially  in  view  of  the  fact  that 
there  was  other  evidence  tending  to  show  that  there  had  been 
no  change  in  its  condition  in  the  meantime. 

It  is  claimed  that  a  medical  witness,  in  describing  the  in- 
juries of  the  plaintiff,  was  permitted  to  magnify  the  same 
over  the  objection  of  the  defendant.  We  do  not  find  any 
merit  in  this  contention  and  it  is  unnecessary  to  consider  it 
further. 

The  contention  that  the  motion  for  a  nonsuit  should  have 
been  granted  is  also  without  merit.  The  testimony  of  the 
plaintiff  and  other  witnesses  was  sufficient  to  show  that  as 
she  was  going  down  the  steps  in  question  her  foot  slipped  be- 
cause of  the  loose  condition  of  the  carpet  and  that  her  fall 
was  occasioned  thereby.  It  being  the  duty  of  the  defendant 
to  use  ordinary  care  to  maintain  the  carpet  upon  the  steps  in 
such  condition  that  it  would  be  safe  for  persons  to  paiis 
thereon  in  an  ordinary  manner,  the  fact  that  the  plaintiff's 
foot  slipped  as  she  stepped  upon  the  carpet  is  some  evidence 
tending  to  show  that  defendant  had  failed  to  do  so,  and  it 
is  sufficient  to  sustain  the  decision  upon  the  motion  for  a 
nonsuit. 

The  court  properly  instructed  the  jury  that  while  they 
were  authorized  to  determine  the  facts  involved  in  the  case 
from  the  evidence,  they  must  take  the  law  governing  the 
same  from  the  instructions  given  to  them  by  the  court,  and 
that  it  was  a  violation  of  their  duty  to  determine  that  the  law 
was  different  from  that  given  by  the  court.  This  proposi- 
tion has  been  so  often  decided  and  is  so  well  established  that 
we  deem  it  unnecessary  to  discuss  it  further  or  cite  authori- 
ties in  its  support.  Some  complaint  is  made  that  the  instruc- 
tions state  to  the  jury  as  a  matter  of  law  that  the  defendant 
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was  guilty  of  negligence.    We  have  examined  the  instructions 
throughout  and  find  no  basis  for  that  objection. 

The  defendant  asserts  that  the  court  erred  in  refusing  to 
give  a  number  of  instructions  asked  by  the  defendant.  We 
have  examined  the  instructions  given  with  reference  to  the 
instructions  asked  and  refused  and  find  that  in  each  instance 
the  subject  of  the  instructions  refused  was  sufficiently  cov- 
ered by  those  given.  It  should  be  unnecessary  to  say  that 
there  is  no  law  requiring  the  court  to  repeat  an  instruction 
once  given  or  to  amplify  unnecessarily  upon  propositions 
which  to  a  jury  of  ordinary  intelligence  would  be  apparent 
from  the  instructions  given. 

The  most  that  can  be  said  in  favor  of  the  defendant  with 
respect  to  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict is  that  there  was  some  conflict  upon  some  points  therein. 
In  such  a  case  the  verdict  of  the  jury  cannot  be  disturbed  by 
the  court  on  appeal. 

Other  rulings  are  complained  of,  but  we  deem  them  so 
trivial  that  they  do  not  deserve  consideration.  We  find  no 
merit  in  the  appeal. 

The  judgment  and  order  are  affirmed. 

Bichards^  J.,  pro  tern,,  and  Sloss,  J.,  concurred. 


[L.  A.  No.  4161.    Department  Two.— April  12,  1918.] 

MINERVA  SWEINHAET,  Appellant,  v.  PLANT  INVEST- 
MENT  COMPANY  (a  Corporation),  et  al.,  Eespond- 
entB. 

Wnxfi — ^DxvisE  OF  Fee — Unaestbicted  Power  or  Sajle — Inconsistent 
LiiOTATiON  Vom. — It  is  the  unquestionable  rule  tliat  where  an 
absolute  property  in  an  estate  is  devised  or  an  unrestrained  power 
of  sale  is  given,  a  limitation  over  to  another  is  void  as  inconsistent 
with  the  first  estate. 

Estates  or  Deceased  Fcbsons — Trust — ^Decree  or  Distribution — 
Collateral  Attack. — A  decree  of  distribution  establishing  a  trust 
-under  a  will  is  not  open  to  attack  in  a  suit  for  partition  of  the 
property. 
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Id.— Trust  Undbe  Dsobki^Gomsteuxd^No  Estate  in  Feb— Not  ah 
^  Unrestrained  Poweb  of  Disposition. — ^Where  by  a  decree  of 
distribution  the  estftte  of  a  testator  was  distributed  to  children 
share  and  share  alike  upon  trust  to  use  the  income  for  their  lives, 
or  until  such  time  after  ten  years  from  the  death  of  the  testator 
as  they  should  agree  upon  a  sale,  when  the  proceeds  should  be 
divided  among  the  children  and  the  heirs  of  the  body  of  deceased 
children,  and  in  the  absence  of  such  sale  by  agreement,  and  of  such 
division  of  the  proceeds,  then,  upon  the  death  of  all  the  children, 
the  property  to  be  divided  among  the  heirs  of  their  body,  the 
original  distributees  did  not  take  an  estate  in  fee  simple  and  no 
unrestrained  power  of  disposition  was  conferred  upon  them. 

Id. — Partition — Bights  or  Widow  and  Devisbb  or  One  or  the  Chd> 
DRBN. — In  such  case,  where  there  had  never  been  any  agreement  to 
dispose  of  the  property  during  the  life  of  all  of  the  testator *s  chil- 
dren, upon  the  death  of  one  of  the  original  distributees  child- 
less, his  widow,  to  whom  all  his  property  passed  by  his  will,  could 
not  maintain  an  action  for  partition  of  the  trust  property  mentioned 
in  the  decree  of  distribution,  since  she  never  acquired  any  interest 
in  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  E.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hartley  Shaw,  for  Appellant. 

Anderson  &  Anderson,  for  Respondent  Plant  Livestment 
Company. 

MELVIN,  J. — ^PlaintiflP,  here  appealing  from  an  adverse 
judgment,  sued  unsuccessfully  to  partition  certain  real  prop- 
erty, asserting  that  she  is  the  owner  of  an  undivided  eighth 
of  the  realty  involved,  claiming  as  the  devisee  of  her  deceased 
husband,  Roger  Plant,  Jr.,  who  survived  his  father,  Roger 
Plant,  Sr.,  by  more  than  ten  years.  The  younger  Roger 
Plant  died  childless,  and  by  his  will  all  of  his  property  went 
to  his  widow,  who  is  the  plaintiff  here.  She  has  married 
since  his  death. 

The  sole  question  involved  is  the  proper  construction  of 
the  decree  of  distribution  in  the  estate  of  Roger  Plant,  Sr.,  by 
which  the  whole  of  the  real  property  is  distributed  as  follows : 

"To  said  William  Plant,  Susan  Plant  Tweedy,  Roger 
Plant,   Henry  Plant,   Phoebe  Plant,  David  Walter  Plant, 
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George  Washington  Plant,  Richmond  Plant  and  Charles 
Plant,  said  children  of  deceased,  all  of  whom  are  over  21 
years  old,  the  said  real  property  is  hereby  distributed  share 
and  share  alike,  but  in  trust  nevertheless,  they  to  use  the  net 
rents  and  profits  during  their  lives,  or  until  such  a  time  after 
ten  years  from  the  date  of  the  death  of  said  Roger  Plant  as 
that  all  of  his  said  children,  or  in  case  any  of  them  shall  be 
dead,  then  all  said  children  then  surviving  and  the  heirs  of 
the  body  of  said  deceased  children,  shall  mutually  agree  in 
writing  to  sell  said  real  property  and  divide  the  proceeds, 
when  the  same  shall  be  sold  and  tiie  proceeds  divided  equally 
among  said  children  and  in  the  event  any  of  said  children  are 
dead,  the  heirs  of  the  body  of  said  deceased  child  or  children 
shall  succeed  to  the  interest  of  their  parent  in  equal  propor- 
tions, and  if  they  shall  not  agree  in  writing  to  sell  said  realty 
as  aforesaid,  then  on  the  death  of  all  of  said  children,  said 
real  property  or  the  proceeds  thereof  shall  be  divided  among 
the  heirs  of  the  body  of  said  children,  each  child's  children  to 
be  entitled  to  share  equally  in  the  portions  of  its  parent,  and 
if  any  of  said  children  shall  die  prior  to  distribution  without 
issue,  then  the  portion  of  such  deceased  child  shall  be  equally 
divided  among  the  surviving  children  and  the  heirs  of  the 
body  of  any  deceased  child,  each  deceased  child's  heirs  to 
share  equally  in  their  deceased  parent's  portion  of  said  child 
dying  without  issue." 

Plaintiff's  contention  is  that  the  distributees  under  this 
decree  took  an  estate  in  fee  simple  absolute  either  at  the  date 
of  the  entry  of  the  decree  or  ten  years  later  and  that  the 
trust  provisions  are  repugnant  to  this  estate.  In  this  behalf 
her  counsel  cites  many  authorities  to  the  effect  that  where  an 
absolute  property  in  the  estate  is  devised,  or  where  an  un- 
restrained ppwer  of  sale  is  given,  a  limitation  over  to  another 
is  void  as  inconsistent  with  the  first  estate. 

^  Unquestionably  that  is  the  rule,  but  an  examination  of  the 
trust  clause  of  the  decree  here  involved  reveals  the  fact  that 
there  is  no  unrestrained  power  of  disposition  conferred. 

The  validity  of  the  decree  establishing  the  trust  is  not  open 
to  attack  in  this  suit.     (Ooldtree  v.  Allison,  119  Cal.  344, 

[51  Pac.  561].)  By  the  terms  of  that  part  of  the  decree 
none  of  the  property  could  be  sold  without  the  written  agree- 
ment of  the  surviving  children  of  the  testator  and  heirs  of 
the  body  of  those  original  distributees  who  had  died.    Before 
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such  division  by  agreement  the  interest  of  each  distributee 
would,  upon  hia  death,  pass  to  the  heirs  of  his  body,  or  in 
default  of  any  to  the  survivors  of  the  trustees.  Such  limita- 
tion upon  the  power  of  alienation  may  not  be  questioned  by 
plaintiff,  and  under  the  terms  of  the  trust,  as  there  never 
was  any  agreement  to  dispose  of  the  property  during  her 
husband's  life,  she  never  acquired  any  interest  in  it. 

A  very  similar  trust  has  been  upheld  by  the  supreme  court 
of  Missouri.  {Doug<d  v.  Fryer,  3  Mo.  40,  [22  Am.  Dec. 
458].) 

The  judgment  is  affirmed. 

Wilbur,  J.,  and  Victor  B.  Shaw,  J.,  pro  tern.,  concurred 


[L.  A.  No.  4164.    Department  Two.— AprU  13,  1918.] 

W.  N.  HAMAKEB  et  al.,  Respondents,  v.  E.  P.  BRYAN 
et  al..  Appellants. 

Vkndoe  and  Ysnbei: — Breach  of  Contract  bt  Vendobt— bad  Jj'aith — 
Instructions — Question  for  Jury. — ^In  an  action  for  damages  for 
breach  bj  vendor  of  a  contract  to  convey  real  estate  in  which  dam- 
ages for  bad  faith  were  claimed  under  section  3a06  of  the  Civil 
Code,  an  instruction  to  the  jury  to  the  effect  that  anj  ''unlawful" 
or  "unjustifiable''  refusal  on  the  vendors'  parts  to  comply  with  their 
agreement  would   be   sufficient  to   constitute  bad   faith   was  erro- 
neous and  prejudicial,  since  everj  breach  of  a  valid  and  subsisting 
eontract  for  which  damages  may  be  recovered  is  "unjustifiable"  and 
in  a  sense  "unlawful,"  but  "bad  faith"  on  the  part  of  the  vendors 
is  a  question  for  the  jurj. 

Id. — Absence  of  Title  in  Vendor— Vendor  Holding  Contract  for 
Title. — Where  vendors  have  made  arrangements  to  secure  title  to 
land,  it  is  not  bad  faith  for  them  to  enter  into  a  contract  of  sale. 

Id.— Delay  in  Securing  Title.- In  such  case  a  few  days'  delay  on  the 
part  of  the  vendors  in  securing  title  is  not  evidence  of  bad  faith. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  W.  Butler,  and  Anderson  ft  Anderson,  for  Appellants. 

Harry  A.  Hollzer,  C.  B.  Morton,  and  Jerome  H.  Eann,  for 
Respondents. 

WILBUR,  J.---This  is  an  action  brought  by  the  plaintiffs 
to  recover  damages  for  breach  of  contract  to  convey  real 
estate,  executed  March  14,  1911.  The  code  prescribes  the 
ordinary  measure  of  damages  in  such  cases,  and  then  makes 
this  special  provision,  **but  adding  thereto,  in  case  of  bad 
faith,  the  difference  between  the  price  agreed  to  be  paid  and 
the  value  of  the  estate  to  be  conveyed,"  etc.  The  price  agreed 
to  be  paid  in  the  instant  case  was  thirty-three  thousand  five 
hundred  dollars,  of  which  $250  was  paid  and  $4,750  agreed 
to  be  paid  in  cash,  the  balance  by  mortgage  and  trust  deed 
on  the  property.  The  verdict  was  for  $5,250.  The  prin^pal 
question  involved  was  whether  or  not  there  was  bad  faith  in 
the  refusal,  if  any,  to  convey.  On  this  subject  the  court  in- 
structed the  jury  as  follows: 

''In  order  to  charge  the  defendants  with  bad  faith,  it  is 
not  necessary  that  their  conduct  be  shown  to  be  fraudulent. 
It  is  sufficient  to  show  that  their  conduct  in  failing  to  convey 
this  property  to  the  plaintiffs  was  by  reason  of  any  frivolous 
or  unfounded  refusal  in  law  or  in  fact  to  comply  with  the 
terms  of  their  agreement.  Any  unlawful  or  unjustifiable 
refusal  on  their  part  to  comply  with  their  agreement  would 
be  sufficient  to  constitute  bad  faith;  and  in  determining 
whether  or  not  the  conduct  of  the  defendants  in  this  case 
was  such  as  to  show  bad  faith,  you  should  take  into  con- 
sideration aU  of  the  facts  and  circumstances  surrounding 
their  failure  to  convey  the  property  as  disclosed  by  the  evi- 
dence." 

The  jury  w^re  thus  instructed  that  ''any  unlawful  or  un- 
justifiable refusal  on  their  [the  vendors]  part  to  comply 
with  their  agreement  would  be  sufficient  to  constitute  bad 
faith."  Every  breach  of  a  valid  and  subsisting  contract  for 
which  damages  may  be  recovered  under  section  3306  of  the 
Civil  Code  is  "unjustifiable,"  and  in  a  sense  "unlawful," 
for  the  law  requires  that  a  person  fulfill  his  legal  obliga- 
tions. The  instruction  was  therefore  clearly  erroneous  and 
prejudicial.  The  bad  faith  of  the  vendors  was  a  question 
of  fact  to  be  determined  by  the  jury.    Appellate  courts  have 

CLXXVIII  0«1.— 9 


Digitized  by 


Google 


130  Hamakeb  t;.  Bbyan.  [178  Gal. 

been  called  upon  to  determine  whether  or  not  the  evidence 
before  the  trial  court  was  sufficient  to  justify  a  decision  as 
to  the  fact  of  good  faith  or  bad  faith,  but  our  attention  has 
not  been  called  to  any  case  where  a  trial  court,  as  a  matter 
of  law,  has  attempted  to  define  '*bad  faith."  In  Morgan  v. 
'Steams,  40  Cal.  434,  439,  before  the  enactment  of  section 
3306  of  the  Civil  Code,  the  supreme  court  declined  to  disturb 
a  judgment  for  damages  based  upon  a  difference  between 
the  market  value  and  the  contract  price  of  land  where  the 
vendor  "willfully  refused  to  comply  with  the  terms  of  the 
agreement  to  convey  merely  because  the  land  has  in  the 
meantime  considerably  appreciated  in  value,"  but  said:  '*It 
is  unnecessary  to  examine  to  what,  if  any,  extent  the  rule  of 
damages  for  failure  to  convey  land  is  affected  by  the  good 
faith  of  the  defendant  appearing."  In  Tates  v.  James,  89 
Cal.  474,  [26  Pac.  1073],  the  failure  of  the  vendor  to  convey 
was  due  to  the  refusal  of  the  vendor's  wife  to  join  in  a 
deed,  the  property  being  covered  by  a  homestead  declaration 
filed  by  the  vendor  before  the  contract  of  sale,  and  yet  it 
was  held  that  "bad  faith"  was  not  "proved,"  and  the  judg- 
ment was  reversed  for  that  reason,  although  the  inability  of 
the  defendant  to  convey  was  due  to  a  defect  in  his  title  (if  a 
homestead  may  be  classed  as  sui^h)  existing  at  the  time  he 
made  the  contract  of  sale.  In  Clark  v.  Yocum,  116  Cal.  515, 
[48  Pac.  498],  the  vendee  paid  the  full  purchase  price  (four 
thousand  four  hundred  dollars)  of  certain  land  and  appur- 
tenant water  right.  The  price  of  the  water  right  was  not 
segregated,  but  it  was  alleged  to  be  of  the  value  of  two  thou- 
sand dollars.  A  judgment  for  that  amount  was  secured  and 
affirmed.  The  vendors  were  the  owners  of  said  water  right 
and  accepted  the  full  purchase  price  therefor,  and  then 
"without  any  just  reason  or  excuse"  refused  to  perform 
their  contract.  It  was  held  that  they  were  guilty  of  bad 
faith  as  a  matter  of  law.  In  the  instant  case  it  was  not  bad 
faith  for  the  vendors,  having  made  some  arrangement  to 
secure  title,  to  enter  into  a  contract  of  sale.  {Tates  v. 
James,  stupra.)  Nor  would  a  few  days'  delay  in  securing 
such  title  be  sufficient  evidence  of  bad  faith. 
Judgment  reversed. 

Victor  E.  Shaw,  J.,  pro  tern.,  and  Mdvin,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  4179.    Department  Two.— April  15,  1918.] 

FLORENCE  GARRETT,  Respondent,  v.  DAVID  THOMAS 
GARRETT  et  al.,  Appellants;  L.  M.  LEMMON  et  aL» 
Respondenta. 

Husband  and  Wm — ^Action  for  Maintenance — GLOim  oh  Title  to 
Pbopbbtt— When  Immaterial. — In  an  action  for  maintenance, 
where  the  complaint  showB  that  the  husband  has  ample  property 
to  maintain  the  wife  other  than  that  conveyed  to  his  codefendants, 
the  wife  is  not  injured  by  and  cannot  sue  to  remove  the  dond  on 
the  husband's  title  caused  by  its  conveyance. 

Id. — Changs  of  Place  of  Triau-— .Where  no  cause  of  action  is  stated 
against  his  codefendants  in  an  action  for  maintenance,  the  defend- 
ant husband  is  entitled  to  have  the  cause  removed  for  trial  to  the 
county  of  his  residence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Meredith,  Landis  &  Chester,  for  Appellants. 

Harry  M.  Irwin,  for  Respondents. 

WILBUR,  J. — This  ia  an  appeal  from  an  order  denying  de- 
fendant Garrett's  motion  for  a  change  of  .venue,  based  upon 
his  residence  in  Sacramento  County.  It  was  denied  because 
two  other  defendants  resided  in  Log  Angeles  County.  The 
suit  is  brought  by  plaintiff  to  secure  support  and  mainte- 
nance from  her  husband,  defendant  Garrett.  The  complaint 
alleges  that  the  defendant  Garrett  recorded  a  deed  of  certain 
real  property  to  his  codefendants,  but  that  such  deed  was 
never  delivered  and  that  title  did  not  pass.  Plaintiff  seeks 
to  remove  said  cloud  upon  the  record  as  ancillary  to  her  ac- 
tion for  support.  Garrett's  codefendants  answer  and  dis- 
claim. The  complaint  shows  that  defendant  Garrett  has 
ample  property  to  maintain  the  plaintiff  other  than  that  cov- 
ered by  the  deed  to  his  codefendants.  Therefore  plaintiff  is 
not  injured  by  the  cloud  upon  the  record  title,  and  cannot 
sue  to  remove  the  same.  As  no  cause  of  action  is  stated 
against  the  codefendants  of  Garrett,  his  motion  for  a  change 
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of  venue  should  have  been  granted.     (Remington  8e%oing 
MacJUns  Co.  v.  Cole,  62  Cal.  311;  Sayward  v.  HougJiton,  82 
Cal.  628,  [23  Pac.  120] ;  McKemie  v.  Barling,  101  Cal.  459, 
461,  [36  Pac.  8].) 
Order  reversed. 

Melvin,  J.,  and  Victor  B.  Shaw,  J.,  pro  tent,,  concurred 


[L.  A.  No.  4168.    Department  One.— AprU  15,  1018.] 

ALMA  L.  BOAL  et  al.,  Appellants,  v.  A.  O.  OASSEN, 

Respondent. 

MOBTOAGES — CONVETANCB   ABSOLUTE  IM   FOBIC — SeCUBITT  FOB  PEBVOBIC- 

ANCB  or  Obligation  —  Intention  or  Pasties.  —  An  instrument  in 
the  form  of  an  absolute  convey anoe,  if  in  fact  given  as  security  for 
the  performance  of  an  obligation,  is  and  will  be  treated  as  a  mort- 
gage, the  question  being  one  of  the  intentions  of  the  parties. 

Id.^Oonvbtance  bt  Dsbtob  to  Ceeditob— Findings  or  Faciv— Con- 
clusion or  Law  not  Suppobted. — Where  the  owners  of  land,  which 
is  subject  to  a  deed  of  trust  executed  by  them  as  security,  convey 
the  land  to  the  holder  of  the  note  and  security,  findings  of  fact  to 
the  effect  that  the  conveyance  was  made  in  extinguishment  of  the 
debt,  under  threat  by  the  owner  of  the  security  to  foreclose  unless 
such  deed  was  made,  do  not  support  a  conclusion  of  law  that  the 
grantee  under  the  deed  has  no  interest  under  it  in  the  land  except  as 
security  by  way  of  mortgage  lien  for  the  payment  of  the  amount 
of  the  note  and  interest,  and  sums  paid  for  taxes. 

Id.  —  Continued  Existence  of  Debt  —  Evidence  That  Deed  was  a 
MoBTQAGE. — ^The  continued  existence  of  a  debt,  which  was  originaDy 
secured  by  mortgage,  after  a  conveyance  by  the  debtor  to  the  cred- 
itor, is  a  circumstance  tending  to  show  that  the  instrument,  though 
in  form  a  conveyanee,  was  in  fact  a  mortgage. 

Id.  —  Conveyance  to  Cbeditob  Set  Aside  —  BESTOBATidN  or  Obiginal 
Secubity. — Where  in  such  case  a  conveyance  by  the  debtor  to  the 
creditor,  who  originally  held  a  deed  of  trust  as  security,  is  set  aside 
as  having  been  obtained  by  undue  influence,  it  is  not  error  to  restore 
the  creditor,  whose  debt  is  overdue  and  unpaid,  to  the  benefit  of  the 
security  he  gave  up,  when  he  took  the  conveyance,  and  to  decree  a 
sale  under  the  deed  of  trust. 

Id.— Judgment  Dibecting  Sale  bt  Commissioneb. — In  such  case  no  pre- 
judicial error  is  committed  by  directing  a  sale  by  a  commissioner 
instead  of  by  the  trustee  named  in  the  deed  of  trust. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County-     O.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Harrison  O.  Sloane,  Morganstern,  Magee,  Henning  &  Hen- 
dee,  and  Wood  ft  Wood,  for  Appellants. 

Hunsaker  ft  Britt,  W.  B.  Mitchell,  and  John  A.  Powell, 
for  Respondent. 

SLOSS,  J. — The  cause  having  been  tried,  the  court  made 
its  findings  of  fact  and  conclusions  of  law,  and  entered  a 
judgment  granting  certain  relief  to  the  plaintiff.  Alma  L. 
Boal.  On  the  defendant's  motion,  made  under  section  663  of 
tbe  Code  of  Civil  Procedure,  the  court  altered  and  amended 
its  conclusions  of  law,  and  entered  a  different  judgment. 
Alma  L.  and  J.  Mills  Boal  appeal  from  the  second  judgment. 

The  findings  are,  in  effect,  as  follows:  Alma  L.  Boal  was, 
on  December  1,  1911,  the  owner  of  a  parcel  of  land  in  San 
Diego  County.  On  that  day  she  and  her  husband,  J.  Mills 
Boal,  made  and  delivered  their  promissory  note  for  seventy- 
five  thousand  dollars,  payable  September  16,  1913,  to  the 
defendant,  A.  O.  Oassen,  and  secured  the  same  by  a  deed 
of  trust  conveying  the  above-mentioned  land  to  Title  Insur- 
ance and  Trust  Company,  as  trustee.  The  note  contained  a 
provision  for  accelerating  the  due  date  of  the  principal  on 
nonpayment  of  interest.  In  December,  1912,  plaintiffs  were 
in  default  in  payment  of  interest,  and  were  unable  to  raise 
funds  to  pay  such  interest  or  the  principal  of  their  note. 
The  defendant  was  aware  of  their  financial  condition.  The 
plaintiffs  had  theretofore  conveyed  the  land  to  one  Brad- 
beer  for  convenience  in  negotiating  a  loan.  The  land  was, 
on  December  19,  1912,  worth  two  hundred  and  fifty  thousand 
dollars,  and  there  was  then  due  from  the  Boats  to  Gassen 
$76,293.98.  Prior  to  the  last-named  date,  the  said  plain- 
tiffs had  endeavored,  but  without  success,  to  obtain  from 
Gassen  an  extension  on  their  debt.  Abput  December  14th, 
Oassen  notified  them  that,  upon  their  failure  to  pay  an  in* 
stallment  of  interest  to  fall  due  December  16th,  he  would 
elect  to  declare  the  principal  due,  unless  they  would  convey 
the  property  to  him  upon  the  consideration  that  he  would 
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cancel  and  satisfy  the  note  and  execute  to  Bradbeer  a  cer- 
tain option,  which  will  be  described  hereinafter,  and  that 
unless  said  plaintiffs  should  pay  the  note  or  make  such  con- 
veyance, he  would  direct  the  trustee  to  sell  under  the  deed 
of  trust.  On  or  about  December  18th,  the  Boals  and  Brad- 
beer  "assumed  to  enter  into"  an  a^eement  whereby  plain- 
tiffs were  to  convey  the  property  to  Oassen  in  payment  of 
the  note,  and  Gassen  agreed  to  execute  to  Bradbeer  an  op- 
tion for  the  sale,  on  or  before  January  1,  1914,  of  said  land 
to  Bradbeer  for  $136,240,  which  was  forty-five  thousand  dol- 
lars in  excess  of  the  debt,  together  with  incidental  expenses. 
The  plaintiffs  were  unable  to  secure  funds  with  which  to 
pay  the  debt,  and  they  thereupon  agreed  to  accept  the  terms 
proposed  by  Gassen,  and  to  execute  the  necessary  instru- 
ments, but  such  agreement  and  the  execution  and  delivery  of 
the  instruments  thereupon  executed  "was  not  the  free  and 
willing  act  of  plaintiffs  or  either  of  them,  but  was  induced  by 
all  of  the  circumstances  surrounding  the  condition  of  the 
parties."  The  deed  to  the  defendant  was  thereupon  exe- 
cuted and  delivered.  The  defendant  canceled  the  note  and 
executed  a  release  to  plaintiffs,  caused  the  trustee  to  make  a 
reconveyance  of  the  property  to  Bradbeer,  and  executed  in 
favor  of  Bradbeer  an  option  as  above  outlined.  The  plain- 
tiffis,  at  the  same  time,  signed  a  writing  in  which  they  de- 
clared and  acknowledged,  in  the  most  direct  and  explicit 
words,  that  their  obligation  and  indebtedness  to  Gassen  was 
extinguished,  that  they  owed  him  nothing,  that  the  convey- 
ance to  him  was  absolute,  and  that  the  land  was  held  by 
him  free  of  any  claim  or  interest  on  the  part  of  any  of  said 
plaintiffs.  Except  as  stated,  Gassen  gave  to  plaintiffs  no 
consideration  for  the  conveyance  so  made  to  him.  On  March 
11,  1914  (after  the  commencement  of  this  action),  the  plain- 
tiffs made  to  Gassen  a  written  offer  to  pay  him  ninety-four 
thousand  dollars,  being  the  sum  due  on  December  19,  1912, 
with  interest  and  expenses,  and  defendant  refused  to  accept 
the  same,  claiming  to  be  the  owner  of  the  land.  Plaintiffs 
have  not  paid  anything  on  account  of  said  indebtedness.  It 
was  found  that  "there  is  now  due  and  owing  by  plaintiffs,  J. 
Mills  Boal  and  Alma  L.  Boal,  to  defendant  Gassen"  the 
principal  of  the  promissory  note,  with  interest  and  sums  paid 
for  taxes,  aggregating  $97,812.82.  The  plaintiff  did  not  at 
any  time  prior  to  the  commencement  of  this  action  tender 
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to  defendant  any  sum  of  money,  or  attempt  in  any  manner 
to  rescind  the  transaction  of  December,  1912. 

The  condusiona  of  law  first  drawn  from  these  facta  were 
that  the  deed  executed  by  plaintiffs  to  Oassen  on  December 
19,  1912,  IS  a  Mortgage,  that  plaintiff  Alma  L.  Boal  is  the 
owner  of  the  land,  that  she  and  J.  Mills  Boal  owe  the  defend- 
ant $97,812.82,  and  that  said  defendant  has  no  interest  in  the 
land  except  a  mortgage  lien  as  security  for  the  payment  of 
said  sum.    Judgment  was  entered  accordingly. 

The  conclusions,  as  amended  following  defendant's  mo- 
tion, were  that  the  deed  and  other  instruments  executed  by 
plaintiffs  in  December,  1912,  were  obtained  without  adequate 
conaideration  and  under  undue  influence,  and  were  voidable 
at  plaintiffs'  election,  upon  the  condition  that  defendant 
should  be  restored  to  his  rights  under  the  promissory  note 
originally  held  by  him,  and  the  deed  of  trust  given  to  secure 
the  same ;  that  the  sums  due  on  the  note  are  secured  by  the 
deed  of  trust,  and  defendant  is  entitled  to  have  the  property 
sold,  and  that  a  commissioner  should  be  appointed  to  make 
such  sale.  These  conclusions  are,  in  substance,  embodied  in 
the  second  judgment,  the  one  which  is  attached  to  this  appeal. 

The  appellants'  contention  is  that  the  court  was  right  in 
the  first  instance  in  holding  that  the  conveyance  of  Decem- 
ber, 1912,  was  a  mortgage.  But  this  claim  is  entirely  with- 
out support  in  the  findings  of  fact.  It  is  familiar  law  that 
an  instrument,  though  in  the  form  of  an  absolute  convey- 
ance, constitutes  and  will  be  treated  as  a  mortgage,  if  in  fact 
it  was  given  as  security  for  the  performance  of  an  obligation. 
(Lee  V.  Evans,  8  Gal.  430;  Hodgkins  v.  Wright,  127  Cal. 
690,  [60  Pac.  431].)  The  question  is  one  of  the  intention  of 
the  parties.  But  the  findings,  which  we  have  summarized, 
contain  nothing  which  in  any  way  indicates  that  the  deed 
of  December,  1912,  was,  so  far  as  the  understanding,  agree- 
ment, or  intention  of  the  parties  is  concerned,  given  to  the 
defendant  as  security  for  a  debt.  The  situation  plainly  set 
forth  is  that  Qassen  insisted  upon  the  transfer  of  the  prop- 
erty in  payment  and  extinguishment  of  his  debt,  and  that 
the  plaintiffs  yielded  to  his  demand.  Nobody  ever  thought 
that  Qassen  was  getting  a  new  or  continuing  security. 

The  appellants  rely  upon  the  findings  that  Mrs.  Boal  is  the 
owner  of  the  land,  and  that  she  and  her  husband  are  in- 
debted to  Qassen.    The  continued  existence  of  a  debt  is  no 
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doubt  a  circumstance  tending  to  show  that  a  conveyance  ia 
a  mortgage.  {Montgomery  v.  Sped,  55  Cal.  353.)  But 
when  the  findings  in  this  case  are  read  as  a  whole,  it  is  per- 
fectly obvious  that  the  declarations  of  ownership  and  in- 
debtedness were  in  reality  conclusions  based  upon  the  more 
specific  facts  which  led  the  court  to  the  belief  that  the  trans- 
action of  December,  1912,  was  not,  in  equity,  binding  upon 
the  appellants.  In  other  words,  the  court  found  that  the 
debt  remained  because  the  parties,  although  intending  and 
agreeing  that  it  should  be  extinguished,  had  dealt  under  con- 
ditions which  entitled  the  parties  of  the  one  part  to  avoid 
their  agreement.  The  theory  of  the  trial  court  evidently  was 
that  the  transaction  had  been  induced  by  undue  influence,  as 
defined  in  subdivision  3  of  section  1575  of  the  Civil  Code. 

The  judgment  finally  entered  gives  to  the  appellants  at 
least  as  much  as  they  have  a  right  to  ask.  If  the  transaction 
of  December,  1912,  is  to  fall,  the  defendant  must  be  entitled 
to  the  benefit  of  the  security  which  he  gave  up  in  that  trans- 
action. His  note  is  overdue  and  unpaid,  and  the  judgment 
gives  him  no  more  than  he  could  claim  under  the  original, 
and  unquestioned  contract,  when  it  decrees  a  sale  under  the 
deed  of  trust.  We  are  unable  to  see  that  error  was  com- 
mitted or  that  the  interests  of  the  appellants  were  prejudiced 
by  the  action  of  the  court  in  directing  a  sale  by  a  commis- 
sioner appointed  by  it,  instead  of  by  the  trustee  named  in 
the  deed  of  trust.  (See  More  v.  Calkins,  85  Cal.  177,  190, 
[24Pac.  729].) 

Whether,  on  the  facts  found,  the  plaintiffs  were  entitled 
to  any  relief  at  all,  is  open  to  serious  doubt.  But,  since  the 
defendant  makes  no  complaint  of  the  judgment,  this  question 
does  not  call  for  consideration. 

The  judgment  is  affirmed. 

Richards,  J.,  pro  tern.,  and  Shaw,  J.,  concurred. 
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[L.  ▲.  No.  4162.    Department  One.— April  15,  1018.] 

E.  ASEBEZ,  Respondent,  v.  R.  L.  BLISS,  Cross-complainant 
and  Appellant;  ALVIN  HITCHCOCK,  Cross-defendant 
and  Respondent. 

FRA.cncs  —  Pleading  —  Gboss  oomplaikt  Bbinoino  in  Thud  Pakft  — 
Veedict — Failuee  to  Find  as  to  Ceoss-detendant — Waivee  or 
Defects. — Where,  in  an  action  for  the  purchase  price  of  certain 
cattle,  the  defendant  by  cross-complaint  designated  as  a  cross- 
defendant  a  third  partj,  who,  although  the  record  does  not  disclose 
that  he  was  served  with,  or  answered,  the  eross-eomplaint,  appeared 
by  counsel  at  the  trial,  and  the  jury  found  a  verdict  in  fbvor  of 
the  plaintiff  against  the  defendant  without  finding  on  any  of  the 
issues  raised  by  the  defendant's  croas-complaint,  if  the  verdict  was 
defective  in  these  respects,  the  defendant  waived  such  defects  by 
failing  to  call  the  attention  of  the  court  to  the  same  before  the  jury 
was  discharged,  so  that  it  might  retire  and  correct  its  verdict  as 
provided  by  section  619  of  the  Code  of  Civil  Procedure. 

Id.  —  Veedict  poe  Plaintiff —^  Effect  on  Defendant's  Cboss-com- 
PLAINT. — In  such  case  a  verdict  in  favor  of  the  plaintiff  against  the 
defendant  for  the  amount  claimed  in  plaintiff's  complaint  was  of 
necessity  a  finding  against  the  defendant  that  no  cause  of  action 
existed  in  his  favor  against  either  the  plaintiff  or  the  third  party 
named  as  croes-defendant. 

JuDeMSNT--€TBiKiNo  OuT  PAST— LiAOK  OF  Pbbjudice. — Defendant  was 
not  aggrieved  by  an  order  of  the  court,  made  on  plaintiff's  motion, 
striking  from  its  verdict  and  judgment,  after  their  entry  and  the 
discharge  of  the  jury,  of  a  certain  percentage  of  the  damages 
awarded,  as  this  was  in  his  favor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Guy  E.  Maurice,  for  Appellant. 

C.  P.  Eaetzel,  and  Hart  &  Cunningham,  for  Respondents. 

RICHARDS,  J.,  pro  tern, — In  this  action  the  plaintiff 
brought  suit  to  recover  the  purchase  price  of  seventy-eight 
cattle  alleged  to  have  been  sold  and  delivered  to  the  defendant 
R.  L.  Bliss  and  for  which  he  promised  and  agreed  to  pay 
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plaintiff  $3,527.23,  of  which  only  the  stun  of  five  hundred  dol- 
lars has  been  paid.  The  defendant  Bliss  appeared  and  filed 
what  he  denominated  an  "Amended  Gross-complaint  and 
second  and  separate  answer,"  in  which  he  designated  one 
Alvin  Hitchcock  as  a  cross-defendant,  and  then  proceeded  to 
set  up  in  several  counts  what  he  claimed  to  be  the  real  trans- 
action between  himself  and  plaintiff  and  Hitchcock.  In  one 
of  these  counts  he  alleged  that  plaintiff  and  Hitchcock  were 
partners.  In  another  he  averred  that  plaintiff  was  merely  the 
agent  of  Hitchcock,  who  was  the  principal  in  the  transaction 
set  forth  in  his  said  pleading.  In  all  of  these  counts  the  de- 
fendant averred  that  the  agreement  between  the  parties  was 
different  from  that  sued  on  by  the  plaintiff,  and  that  from  its 
alleged  breach  the  defendant  was  entitled  to  recover  a  ^arge 
amount  of  damages  from  both  the  plaintiff  and  Hitchcock. 
Upon  the  filing  of  this  pleading  the  cause  was  set  for  trial  and 
proceeded  to  trial  without  any  order  of  court  or  other  action 
of  the  parties  bringing  in  said  Hitchcock  as  a  party  thereto. 
The  record  does  not  disclose  that  he  was  ever  served  with  the 
cross-complaint  nor  that  he  ever  made  any  answer  thereto, 
although  the  judgment  recites  his  appearance  by  counsel  at 
the  trial.  The  cause  was  tried  before  a  jury.  No  special  ver- 
dict upon  any  of  the  issues  was  requested,  and  the  jury  having 
been  instructed  by  the  court,  retired  and  presently  returned  a 
general  verdict  in  the  following  words:  *'We,  the  jury  in  the 
above-entitled  action,  find  for  the  plaintiff,  and  assess  the  dam- 
ages against  defendant,  B.  L.  Bliss,  in  the  sum  of  $3,027.23, 
plus  the  3%  deducted  as  shrinkage  from  said  last  shipment 
together  with  interest."  To  the  form  of  the  verdict  as  thus 
rendered  the  defendant  Bliss  made  no  objection  at  the  time 
of  its  rendition,  nor  did  he  make  any  request  of  the  court  that 
the  jury  be  directed  to  make  any  finding  upon  the  issues  ten- 
dered in  his  pleading,  nor  did  he  request  that  the  cross- 
defendant  Hitchcock  be  named  in  said  verdict  nor  that  as  to 
him  the  jury  should  return  a  verdict.  If  the  verdict  was  de- 
fective in  these  respects  it  was  the  duty  of  the  defendant  Bliss 
to  have  called  the  attention  of  the  court  to  such  defects  before 
the  jury  was  discharged  in  order  that  it  might  retire  and  cor- 
rect its  verdict.  The  code  provides  for  this  procedure  (Code 
Civ.  Proc,  sec.  619),  and  by  failing  to  avail  himself  of  it  the 
defendant  Bliss  must  be  held  to  have  waived  the  defects,  if 
any  such  existed,  in  this  verdict.     {Van  Damm4  v.  McOUi- 
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vray  Stone  Co.,  22  Cal.  App.  191,  [133  Pac.  995] ;  Benson  v. 
Southern  Pac.  Co.,  177  Cal.  777,  [171  Pac.  948].)  We  are 
not,  however,  to  be  understood  as  deciding  that  the  verdict 
was  defective  in  the  respects  urged  hj  the  appellant  and 
which  forms  his  main  contention  upon  this  appeal.  The 
action  was  upon  a  transaction  for  the  sale  of  cattle  by  plain- 
tiff to  the  defendant  Bliss.  The  agreement,  it  is  admitted  by 
the  defendant  Bliss,  was  made  by  him  with  the  plaintiff  Ase- 
bez.  His  contention,  however,  was  that  its  terms  were  other 
than  those  asserted  by  the  latter  in  his  complaint,  and,  fur- 
ther, that  Asebez  was  either  a  partner  of  Hitchcock's  or  was 
his  agent  in  entering  into  the  agreement.  Upon  the  defend- 
ant's own  theory  of  the  case  he  could  have  had  no  remedy 
against  either  Asebez  or  Hitchcock  if  the  plaintiff  succeeded 
in  sustaining  the  averments  of  the  complaint  as  to  the  terms 
of  the  contract  between  them.  The  verdict  of  the  jury  in  the 
plaintiff's  favor  and  for  the  amount  sued  for  in  his  complaint 
is  of  necessity  a  finding  against  the  defendant  Bliss  upon  the 
averments  in  his  cross-complaint,  and,  hence,  necessarily  a 
finding  that  no  cause  of  action  existed  in  his  favor  against 
either  Asebez  or  Hitchcock.  For  both  of  the  foregoing  rea- 
sons, therefore,  the  appellant  cannot  here  be  held  to  complain. 

The  appellant  makes  the  further  contention  that  the  trial 
court  committed  an  error  in  granting  the  plaintiff's  motion 
made  after  the  discharge  of  the  jury  and  entry  of  the  judg- 
ment to  amend  the  verdict  and  judgment  by  striking  there- 
from the  words  "plus  the  3%  deducted  as  shrinkage  from 
said  last  shipment  together  with  interest."  The  elimination 
of  these  words  from  the  verdict  and  judgment  had  the 
effect  of  decreasing  the  defendant's  liability  and  reducing 
the  amount  of  the  judgment  against  him,  and  to  that,  extent 
was  an  order  in  his  favor.  He  was  not,  therefore,  aggrieved, 
and  hence  cannot  question  the  propriety  of  the  court's  action 
in  that  regard  upon  this  appeal. 

Judgment  and  order  aflSrmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred 
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[8.  F.  No.  8460.    la  Bank.— April  15,  1918.] 

P.    H.    STOW,    Petitioner,    v.    SUPERIOB    COURT    OP 
ALAMEDA  COUNTY,  Respondent. 

Judgment  on  Pleadings — Statement  of  Counsel— Language  not  Coh- 
STiTUTiNO  Stipulation. — When,  on  the  trial  of  an  action,  the  court, 
in  sustaining  an  objection  by  defendant  to  the  introduction  of  any 
eyidence  on  behalf  of  plaintiff,  expressed  a  eonirietion  that  the  com- 
plaint did  not  state  a  cause  of  action,  whereupon  counsel  for  the 
plaintiff  said:  "Well,  if  your  Honor  has  that  Tiew  of  it,  there  is  no 
use  going  any  further;  if  the  complaint  does  not  state  a  cause  of 
action,  the  easiest  way  to  test  tliat  is  by  the  defendant  making  a 
motion  for  judgment  on  the  pleadings,  and,  if  that  is  granted,  I  can 
settle  that  bill  of  exceptions  very  quickly" — that  suggestion  on  the 
part  of  counsel,  followed  by  the  making  and  granting  of  defendant's 
motion  for  judgment  on  the  pleadings,  did  not  amount  to  a  stipu- 
lation by  plaintiff's  counsel  tliat  judgment  on  the  pleadings  be 
entered. 

Id. — Judgment  or  Nonsuit. — The  judgment  in  such  ease  was  in  essence 
a  judgment  of  nonsuit. 

Id. — Recitals  in  Judgment — Nor  Contsolling  on  Bsview. — The  fact 
that  the  judgment  in  such  case  recites  that  it  ia  on  the  pleadings  ia 
not  controlling  in  an  appellate  court  to  which  the  judgment  is  brought 
for  review,  and  will  not  prevent  the  reviewing  court  from  exam* 
ining  the  entire  record  for  the  purpose  of  Reaming  all  the  facts. 

Id. — New  Tbial— Ebbob  in  Buling  on  Evidenci. — ^Where  the  trial  court, 
after  sustaining  an  objection  to  tlie  introduction  of  any  evidence  on 
the  part  of  the  plaintiff,  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  granted  a 
motion  for  judgment  on  the  pleadings,  the  court's  ruling  on  the 
exclusion  of  evidence  was  reviewable  as  an  alleged  "error  in  law 
occurring  at  the  trial,"  and  the  superior  court  had  jurisdiction 
to  pass  upon  a  motion  for  a  new  trial, 

PROCEEDING  in  Certiorari  originally  instituted  in  the 
District  Court  of  Appeal  in  and  for  the  First  Appellate  Dis- 
trict, to  review  the  action  of  the  Superior  Court  of  Alameda 
County  in  granting  a  motion  for  a  new  trial.  P.  R.  Parker, 
Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Costello  &  Costello,  for  Petitioner, 

Raine  Ewell,  for  Respondent. 
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MELVIN,  J.^-Thc  district  court  of  appeal  granted  a  writ 
of  certiorari  to  review  the  action  of  the  superior  court  in 
granting  a  motion  for  a  new  trial  in  a  certain  action  entitled 
Ewell  V.  McKeneie  and  Stow,  in  the  superior  court  of  the  state 
of  California  in  and  for  the  county  of  Alameda.  The  conten- 
tion of  petitioner  was  that  the  judgment  had  been  granted 
upon  the  pleadings;  that,  therefore,  there  were  no  questions 
of  fact  to  review  on  a  new  trial;  and  that  consequently 
a  motion  for  a  new  trial  would  not  lie. 

The  learned  district  court  of  appeal  being  satisfied  that  the 
judgment  was  rendered  in  response  to  a  motion  for  judgment 
on  the  pleadings,  held,  upon  the  authority  of  Oray  v.  Cotton, 
174  Cal.  256,  [162  Pac.  1019],  that  the  attempt  to  obUin  a 
new  trial  was  unauthorized  and  that  the  court  was  without 
jurisdiction  to  grant  it.  On  rehearing,  the  court  reached  the 
same  conclusion  as  before  and  set  aside  the  order  granting  a 
new  trial  as  one  made  without  jurisdiction  by  the  court  below. 
The  court  of  appeal  said,  in  part: 

"This  matter  was  a  hearing  upon  a  motion  for  judgment  on 
the  pleadings  purely  and  simply.  It  was  presented  in  that 
form,  as  the  record  now  shows,  by  the  concurrence  and  con- 
sent of  counsel  for  both  sides  in  open  court  at  the  time  the 
motion  was  granted.  The  judgment  in  the  case  shows  it  was 
a  judgment  based  upon  a  motion  for  such  judgment  on  the 
pleadings.  No  issue  of  fact  was  tried,  and  no  issue  of  fact 
could  be  re-examined  after  such  judgment.  The  only  remedy 
which  the  party  had  for  whatever  error  the  court  committed 
in  granting  a  judgment  upon  the  pleadings  was  by  an  appeal. 
The  former  opinion  which  the  court  rendered  in  this  matter 
will  stand  as  the  opinion  of  the  court." 

Upon  petition  the  matter  was  transferred  to  this  court. 

It  is  contended  that  both  by  reason  of  the  stipulation  of 
plaintiff's  counsel  in  the  trial  of  the  case  in  the  superior  court 
and  because  of  the  contents  of  the  judgment  itself,  this  court 
is  bound  to  accept  the  theory  that  the  judgment  was  one  given 
on  the  pleadings  and  involving  no  disputed  issues  of  fact. 

Upon  the  record  now  before  us  it  is  shown  that  the  course 
of  events  was  substantially  as  follows :  Action  was  commenced 
in  the  superior  court,  plaintiff's  cause  resting  largely  upon 
the  alleged  obligations  arising  from  a  certain  written  contract 
attached  to  the  complaint  as  an  exhibit.  Demurrer  to  the 
complaint  was  overruled,  an  answer  was  filed,  and  the  cause 
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being  at  issue  was  brought  on  for  trial  before  a  judge  other 
than  the  one  who  had  ruled  upon  the  demurrer.  A  trial  by 
jury  was  waived;  counsel  for  the  respective  parties  made 
their  addresses  outlining  their  respective  theories  and  the 
proofs  which  they  intended  to  offer  in  support  thereof;  a  wit- 
ness for  plaintiff  was  called  and  sworn  and  his  testimony  was 
sought  to  be  introduced  by  plaintiff.  Defendants'  counsd 
objected  to  the  introduction  of  any  evidence  on  behalf  of 
plaintiff  on  the  ground  that  the  complaint  failed  to  state  facts 
sufiScient  to  constitute  a  cause  of  action,  in  that  the  contract 
attached  to  the  complaint  as  an  exhibit  was  for  an  indefinite 
term.  The  objection  was  sustained  by  the  learned  judge  of 
the  superior  court  upon  the  ground  that  by  the  terms  of  the 
contract  attached  as  an  exhibit  to  the  complaint  an  actiofi  on 
that  agreement  was  not  maintainable.  Thereafter,  defend- 
ants moved  to  dismiss  their  cross-complaint  and  the  motion  was 
granted.  Then  they  moved  for  judgment  on  the  pleadings  on 
the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  motion  was  granted.  The 
judge  by  affidavit  has  declared  that  in  granting  the  motion 
last  referred  to,  he  did  not  take  into  consideration  the  alle- 
gations of  the  complaint  at  all,  but  only  regarded  the  con- 
tract marked  ** Exhibit  A."  Subsequently,  on  motion  for  new 
trial  the  court,  convinced  that  the  conclusion  regarding  the 
insufficiency  of  the  complaint  had  been  erroneous,  granted  the 
motion,  and  this  is  the  order  which,  it  is  contended,  was 
beyond  the  jurisdiction  of  the  superior  court  to  make. 

At  the  trial,  after  the  court  had  expressed  a  conviction  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  counsel  for  plaintiff  said:  ''Well,  if  your 
Honor  has  that  view  of  it,  there  is  no  use  going  any  further; 
if  the  complaint  does  not  state  a  cause  of  action,  of  course^ 
then,  the  easiest  way  to  test  that  is  by  the  defendant  making 
a  motion  for  judgment  on  the  pleadings,  and,  if  that  is 
granted,  then  I  can  settle  that  bill  of  exceptions  very  quickly.'* 
This  was  followed  by  dismissal  of  the  cross-complaint  at  re* 
quest  of  counsel  for  defendants  and  the  making  and  granting 
of  the  motion  for  judgment  on  the  pleadings. 

At  the  oral  argument  on  this  proceeding  the  contention  was 
made,  in  effect,  that  the  suggestion  by  counsel  for  plaintiff  in 
the  court  below  amounted  to  a  stipulation  that  judgment  on 
the  pleadings  be  entered.    As  counsel  said  in  argument  before 
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this  court:  ''I  conld  not  have  made  the  motion  if  it  had  not 
been  by  consent."  We  do  not  construe  the  remarks  of  coun- 
sel for  plaintiff  in  the  court  below  as  amounting  to  consent 
that  a  judgment  on  the  pleadings  should  be  entered.  Indeed, 
he  stoutly  asserted  at  all  times  that  his  pleading  was  good. 
His  suggestion  to  his  opponent  waived  nothing.  It  was 
merely  a  statement  of  that  which,  in  contemplation  of  the 
court's  view  of  the  law,  counsel  for  plaintiff  believed  to  be 
a  speedy  method  of  getting  ready  for  an  appeal.  Petitioner's 
counsel,  while  conceding  that  the  issue  of  law  had  been  duly 
decided  when  the  court  passed  upon  his  demurrer  to  the  com- 
plaint, says  that  his  motion  for  judgment  on  the  pleadings 
was  equivalent  to  a  new  demurrer,  and  that  the  suggestion 
from  his  opponent  amounted  to  a  consent  to  the  withdrawing 
of  the  answer  and  a  stipulation  for  a  decision  solely  upon  the 
sufficiency  of  tHe  complaint  to  aver  facts  amounting  to  a  cause 
of  action.  We  cannot  see  that  the  language  and  conduct  of 
plaintiff's  counsel  in  the  trial  court  created  such  a  stipula- 
tion, and  even  if  they  could  be  so  construed,  it  does  not  appear 
that  as  matter  of  record  the  answer  was  withdrawn.  The 
situation,  therefore,  is  this :  Upon  trial  of  issues  under  plead- 
ings which  had  passed  demurrer,  proffered  testimony  was  re- 
jected upon  the  ground  that  it  could  not  be  relevant  under 
the  complaint  believed  by  the  court  to  be  faulty;  plaintiff 
stood  upon  his  pleading;  and  the  court  gave  judgment  against 
him.  Respondent  takes  the  position  that  in  essence  this  was 
a  judgment  of  nonsuit,  and  with  this  view  we  agree.  In  the 
case  of  Oreen  v.Dwergey,  146  Cal.  379,  [80  Pac.  234],  the 
court  refused  to  permit  the  introduction  of  any  evidence  un- 
less plaintiff  would  deposit  a  certain  sum  of  money  with  the 
clerk.  Plaintiff  declining  to  obey  this  preliminary  order,  a 
nonsuit  was  entered  and  a  judgment  of  dismissal  was  given. 
Plaintiff's  motion  for  a  new  trial  was  denied  and  on  appeal, 
the  court  reversed  the  order  denying  it,  saying,  in  part:  *'The 
trial  of  a  cause  includes  all  the  rulings  of  the  court  and  the 
proceedings  before  it  which  conduce  to  the  decision  which  it 
makes  upon  the  issues  in  the  case  as  the  basis  of  its  judgment. 
(People  V.  Twner,  39  Cal.  370;  Moore  v.  Bates,  46  Cal.  29.) 
Any  erroneous  ruling,  by  virtue  of  which  a  party  is  precluded 
from  introducing  evidence  in  support  of  his  cause  of  action 
as  set  forth  in  his  complaint  or  his  defense,  is  an  error  of  law 
occurring  at  the  trial.    The  action  of  the  court  in  improp- 
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erly  granting  or  refusing  a  nonsuit  is  also  an  error  of  law, 
whether  made  upon  the  opening  statement  of  counsel  or  after 
the  close  of  the  evidence  in  the  cause.  {Craig  y.  Hesperia 
Land  &  Water  Co.,  107  Cal.  675,  [40  Pac.  1057].)  Under 
these  principles,  the  order  of  the  court  requiring  the  plain- 
tiffs to  pay  into  court  the  sutn  of  twenty-five  thousand  dollars, 
as  a  condition  upon  which  they  could  proceed  to  trial,  and 
the  order  granting  a  nonsuit  upon  the  opening  statement  and 
admissions  of  their  counsel,  may  be  reviewed  as  errors  of  law 
occurring  at  the  trial."  Respondent  is  of  the  opinion  that  in 
^essence  the  judgment  entered  in  the  superior  court  in  EweU 
V.  McKenzie  et  al.  was  a  judgment  of  nonsuit,  and  that  call- 
ing it  by  another  name  does  not  alter  that  fact.  We  are  con- 
strained to  agree  with  this  view,  and  we  believe  that  Chreen  v. 
Duvergey,  supra,  supports  our  conclusion.  In  that  case  as  in 
the  Ewell  case  the  court  declined  to  hear  proffered  testimony 
at  the  trial.  In  that  case  the  refusal  was  regarded  as  error 
of  law  by  this  court  on  appeal.  In  the  Ewell  case  the  judge 
who  made  the  ruling  excluding  the  evidence  believed  that  he 
had  committed  error  and  sought  to  give  appropriate  relief. 
That  one  error  was  dne  to  a  misunderstanding  of  the  court's 
power  and  the  other  to  a  misconception  of  the  sufficiency  of 
a  pleading  does  not,  in  our  opinion,  make  any  difference  in 
regard  to  the  power  and  jurisdiction  of  the  trial  court  upon 
motion  for  a  new  trial. 

The  fact  that  the  judgment  itself  recites  that  it  was  one 
entered  upon  the  pleadings  is  not  controlling.  The  whole  rec- 
ord is  before  us,  and  a  recital  in  the  judgment  will  not  pre- 
vent this  court  from  examining  the  entire  record  for  the  pur- 
pose of  learning  all  of  the  facts.  A  new  trial  may  be  granted 
for  errors  in  law,  occurring  at  the  trial  and  excepted  to  by  the 
party  making  the  application.  (Code  Civ.  Proc,  sec.  657, 
subd.  7.)  Judge  Hayne,  in  his  work  on  New  Trial  and 
Appeal,  uses  the  following  language  (vol.  I,  sec.  1,  p.  9, 
Rev.  ed.) : 

''But  errors  occwrring  at  the  trial,  and  having  an  indirect 
relation  to  the  pleadings,  may  be  ground  for  a  new  trial.  So 
at  the  trial  a  party  may  test  the  question  whether  his  adver- 
sary's pleading  states  a  cause  of  action  or  defense  by  object- 
ing to  the  introduction  of  any  evidence  under  it,  and  the  rul- 
ing upon  such  objection  may  be  reviewed  on  motion  for  new 
trial." 
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Sinoe  the  oonrt's  ruling  upon  the  exclufiion  of  eyidence 
nnder  the  complaint  was  reviewable  as  an  alleged  ''error  in 
law,  occurring  at  the  trial,'*  we  must  hold  that  no  successful 
attack  may  be  made  upon  the  court's  jurisdiction  to  pass  upon 
the  motion  for  a  new  trial. 

The  writ  of  certiorari  is  discharged. 

Victor  E.  Shaw,  J.,  pro  iem.y  Sloss,  J.,  Wilbur,  J.,  KichardSi 
J.y  pro  tern.,  Shaw  J.,  and  Angellotti,  C.  J.,  concurred. 

Behearing  denied* 


[L.  A.  No.  417e.    Department  One.— April  15,  1918.] 

EDGAB  B.  LEVI,  as  Eeceiver,  AppeUant,  v.  JAMES  A. 
CHESLET,  Eespondent 

Appxai/ — Findings — Oonhjct  of  Eyidencb. — On  appeal  from  a  judg- 
ment and  order  denying  a  new  trial,  the  supreme  courts  following 
the  weU-established  rule,  will  not  disturb  the  findings  when  the  evi- 
denee  ia  in  substantial  eonfliet. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  C.  N. 
Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hoff  &  Chatterson,  for  Appellant. 

Biley  &  Heskett,  for  Bespondent. 

BICHARDS,  J.,  pro  tem, — This  is  ^n  appeal  by  the  plain- 
tiff in  the  action  to  recover  possession  of  personal  property 
in  which  judgment  went  for  the  defendant,  and  a  motion  for 
a  new  trial  was  denied.  The  facts  of  the  case  were  these : 
One  Paul  E.  Lavoice,  who  was  a  tenant  upon  the  ranch  of 
the  defendant  Chesley,  purchased  from  one  Adolph  Levi 
thirty  cows,  giving  a  mortgage  to  secure  the  purchase  price 
of  said  cows  upon  them  and  also  upon  some  forty-three  other 
head  of  cows  upon  said  ranch  and  of  which  he  was,  as  such 
tenant  of  Chesley,  in  possession  but  which  in  fact  belonged 
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to  the  defendant.  Not  long  after  this  transaction  the  defend- 
ant Chesley  discoyered  that  his  tenant  Lavoice  was  disposing 
of  the  cattle  upon  his  ranch,  and  he  accordingly  ousted  him 
from  it  and  obtained  his  conviction  and  incarceration  in  the 
state  prison.  Subsequently,  upon  foreclosure  of  the  mort- 
gage, the  plaintiff,  Edgar  B.  Levi,  was  appointed  receiver, 
and  as  such  commenced  this  action  against  the  defendant 
Chesley  for  the  alleged  conversion  of  twenty-one  of  the  thirty 
cows  for  the  purchase  price  of  which  the  said  mortgage  was 
given.  The  defendant  denied  having  possession  of  or  having 
converted  said  cattle,  except  that  he  admitted  being  in  pos- 
session of  one  of  said  cows,  which  he  had  offered  to  deliver 
to  the  plaintiff  prior  to  the  institution  of  the  action  and  still 
stood  ready  to  deliver.  Upon  the  trial  of  the  cause  the  evi- 
dence was  conflicting  as  to  the  identity  of  the  cows  for  the 
conversion  of  which  the  plaintiff  sought  to  recover,  with  the 
exception  of  the  one  cow  which  the  defendant  conceded  and 
the  court  awarded  to  the  plaintiff,  and  with  tlie  exception  also 
of  one  other  cow  which  the  plaintiff,  we  think,  sufficiently 
showed  to  have  been  one  of  those  included  in  the  mortgage. 

The  only  points  which  the  appellant  presents  upon  appeal 
relate  to  the  sufficiency  of  the  evidence  to  sustain  the  findings 
of  the  court.  Under  the  well-established  rule,  this  court  will 
not  disturb  the  findings  of  the  trial  court  when  the  evidence 
is  in  substantial  conflict.  This  disposes  of  every  question  in 
the  case  except  as  to  the  right  of  plaintiff  to  the  possession  or 
value  of  the  one  red  Durham  cow,  which,  we  think,  the  proofs 
sufficiently  showed  plaintiff  to  be  also  entitled. 

The  judgment  will,  therefore,  be  modifled  so  as  to  award 
this  additional  cow  to  the  appellant,  or  its  value,  which  the 
trial  court  determined  to  be  the  sum  of  one  hundred  dollars ; 
and  the  respondent  having  in  his  brief  su^ested  and  con- 
sented to  such  modiflcation,  the  trial  court  is  hereby  directed 
to  modify  its  finding  and  judgment  in  accordance  with  the 
views  expressed  in  this  opinion,  each  of  the  parties  to  this 
appeal  to  pay  his  own  costs. 

It  is  so  ordered. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 
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[L.  A.  No.  4137.    Department  One.— April  15,  1918.] 

V.  L.  QERARDI,  Eespondent,  v.  KARL  M.  BONOFF  et  al., 

Appellants. 

KxGLiQXNOX— Personal  Injtjbiss  iboic  Atttomobilb— Tbaitio  Obdi- 
HANOI. — In  an  aetion  for  damages  for  personal  injuries  sustained  bj 
the  plaintiff  bj  being  stmek  by  defendants'  automobile  while  plain- 
tiff was  alighting  from  a  street-car,  instructions  to  the  jury  examined 
and  found  to  have  eorrectlj  interpreted  and  applied  certain  provi- 
sions of  the  traffic  ordinance  of  Los  Angeles,  where  the  injury  was 
sustained. 

B>^— BxQUXSTS  FOR  Further  Instruosions.— In  an  aetion  for  damages, 
where  the  instructions  to  the  juxy  given  by  the  court  had  sub- 
stantially embodied  the  defendant's  theory  of  the  ease,  and  had, 
as  a  whole,  fully  and  fairly  informed  the  jury  as  to  the  legal 
rights  and  duties  of  the  respective  parties,  it  was  not  error  to  re- 
fuse the  defendant's  request  for  other  instructions  having  the  same 
purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Haas  &  Dunnigan,  for  Appellants. 

O'Melveny,  Steyens  &  Milliken,  and  A.  L  McCormick,  for 
Respondent. 

RICHARDS,  J.,  pro  tern, — This  is  an  appeal  from  a  judg- 
ment in  plaintiff's  favor  in  an  action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  plaintiff 
through  being  struck  by  the  defendants'  automobile  whil^  he 
was  in  the  act  of  alighting  from  a  street-car  upon  which  he 
had  been  a  passenger.  The  street-car  was  proceeding  westerly 
along  West  Eleventh  Street,  in  the  city  of  Los  Angeles,  on 
the  evening  of  July  13, 1912,  at  about  the  hour  of  6 :30  o'clock. 
The  automobile  of  which  the  defendant  Earl  M.  Bonoff  was 
the  driver  and  the  defendant  D.  Bonoff  was  the  owner,  and 
was  also  an  occupant  at  the  time  of  the  accident,  was  pro- 
ceeding westerly  along  the  northerly  side  of  said  street.  As 
the  street-car  approached  the  intersection  of  West  Eleventh 
Street  and  Bonnie  Brae  Street  the  plaintiff  gave  the  signal 
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to  stop  and  the  car  slowed  down  and  stopped  at  said  inter- 
section. The  plaintiff  alighted  and  was  about  to  cross  to  the 
northerly  curb  of  Eleventh  Street  when  he  was  struck  by  the 
defendants'  automobile  and  severely  injured.  Immediately 
prior  to  the  slowing  down  and  stopping  of  the  street-car  the 
defendant's  automobile  had  been  driving  alongside  of  the  car 
on  the  proper  side  of  the  street  and  at  a  rate  of  speed  vari- 
ously estimated  by  the  respective  witnesses  at  from  fifteen  to 
twenty-five  miles  an  hour.  The  width  of  the  street  at  that 
point  did  not  permit  an  automobile  to  pass  at  a  distance  from 
the  running-board  or  lowest  steps  of  the  street-car  equal  to 
four  feet  while  passing  the  same.  The  complaint  alleged  that 
the  defendants'  negligence  consisted  in  the  fact  that  they  were 
violating  the  provisions  of  the  traflSc  ordinance  of  the  city  of 
Los  Angeles  then  in  force  in  the  manner  and  at  the  speed 
at  which  they  were  operating  their  automobile  immediately 
before  and  at  the  time  of  plaintiff's  injuries;  and  also  alleged 
that  the  defendants  were  negligent  in  operating  their  said 
automobile  in  a  careless  manner  and  at  an  unlawful  and 
dangerous  rate  of  speed.  These  averments  were  denied  in 
the  defendants'  answer  and  the  cause  proceeded  to  trial  upon 
the  issues  thus  framed.  Upon  the  trial  the  defendants  con- 
tended and  offered  some  evidence  to  show  that  the  street-car 
slowed  and  stopped  with  unusual  suddenness  and  without 
warning  to  the  occupants  of  the  automobile,  in  consequence 
of  which  they  were  unable  to  check  the  speed  of  their  machine 
in  time  to  stop  or  to  avoid  the  accident.  There  was  evidence 
to  the  contrary  upon  these  matters  and  the  appellants  do  not 
seriously  insist  that  upon  the  whole  the  evidence  was  insuffi- 
cient to  sustain  the  verdict. 

The  most  important  of  the  appellants'  contentions  is  that 
the  trial  court  was  in  error  in  giving  certain  instructions  in 
which  it  undertook  to  consider  and  apply  the  terms  of  the 
traffic  ordinance  in  question  and  in  refusing  to  give  certain 
other  instructions  requested  by  the  defendants  having  the 
same  purpose.  The  provisions  of  the  traffic  ordinance  appli- 
cable to  the  situation  read  as  follows : 

**Sec.  22.  The  driver  of  any  vehicle  in  or  upon  any  street 
shall  keep  such  vehicle  at  least  four  (4)  feet  from  the  run- 
ning-board or  lowest  step  of  any  street-car  that  shall  have 
stopped  or  that  is  stoppincr  for  the  purpose  of  taking  on  or 
discharging  passengers;  and  if,  by  reason  of  the  presence  of 
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a  Tehide  or  other  obstruction  at  the  place  where  such  car  shall 
have  stopped  or  is  stopping,  or  by  reason  of  the  narrowne« 
of  the  street,  it  is  not  possible  to  preserve  snch  distance  of 
four  (4)  feet  from  snch  runnings-board  or  lowest  step,  as 
herein  prescribed,  then  such  driver  shall  cause  such  vehicle  to 
be  stopped  until  the  passengers  shall  have  been  taken  on  or 
discharged  from  such  car.  # 

'*Sec.  23.  It  shall  be  unlawful  for  any  person  to  ride,  drive 
or  propel,  or  to  cause  or  permit  to  be  ridden,  driven  or  pro- 
pelled, any  vehicle  at  a  rate  of  speed  greater  than  four  (4) 
miles  per  hour  in  passing  any  street-car  or  interurban  car 
that  is  slowing  down  or  standing  still  in  any  public  street; 
provided,  however,  that  the  provisions  of  this  section  shall  not 
apply  to  any  vehicle  that  is  traveling  in  a  direction  opposite 
to  that  in  which  the  car  passed  by  such  vehicle  is  proceeding 
and  at  least  ten  feet  distant  from  such  car. 

"Sec.  80.  Any  person  who  shall  ride,  drive  or  propel,  or 
who  shall  cause  or  permit  to  be  ridden,  driven  or  propelled 
any  vehicle  at  a  rate  of  speed  greater  than  twenty  (20)  miles 
per  hour  and  not  greater  than  thirty  (30)  miles  per  hour, 
upon  or  along  any  street  or  portion  of  any  street,  in  the  city 
of  Los  Angeles,  outside  of  the  district  described  hereinbefore 
in  this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punishable  as  in  this  section 
provided." 

We  have  examined  the  instructions  which  the  trial  court 
gave  with  respect  to  the  scope,  effect,  and  application  of  the 
foregoing  provisions  of  the  ordinance  and  are  entirely  satis- 
fied that  they  correctly  interpreted  and  applied  the  same  and 
that  the  appellants'  criticism  of  these  instructions  as  given 
have  no  substantial  merit.  We  have  also  examined  the 
instructions  which  the  defendants  requested  and  which  the 
court  gave  in  connection  with  those  instructions  which  the 
defer •'^ ants  requested  and  which  the  court  refused  to  give,  and 
we  find  that  the  former  embodied  substantially  the  defend- 
ants' theory  of  the  case  and  that  the  latter  were  sufficiently 
covered  either  by  the  instructions  which  the  court  had  already 
given  upon  the  plaintiff's  request  or  upon  its  own  motion,  or 
by  those  which  the  court  had  given  at  the  defendants'  request. 
Taken  as  a  whole,  the  instructions  given  by  the  trial  court 
very  fully  and  fairly  informed  the  jury  as  to  the  legal  rights 
and  duties  of  the  respective  parties  in  the  premises ;  while,  on 
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the  other  hand,  the  defendants'  instructions  which  the  court 
refused  to  give  are  defective  and  misleading  in  respect  to  the 
terms  and  effect  of  the  ordinance  and  in  their  assumption  as 
to  the  facts  of  the  case,  and  they  were  properly  refused  by  the 
trial  court.  This  applies  particularly  to  those  portions  of  the 
requested  instructions  which  undertook  to  set  forth  the  duty 
of  the  plaintiff  in  alighting  from  the  car.  The  court  had 
already  generally  instructed  the  jury  upon  this  subject,  and  we 
are  of  the  opinion  that  the  defendants  were  in  no  wise  preju- 
diced by  the  failure  of  the  court  to  give  defendants'  requested 
instructions  upon  this  branch  of  the  case. 

No  other  error  being  complained  of,  the  judgment  and 
order  are  affirmed. 

Sloss,  J.|  and  Shaw,  J.,  concurred. 


[L.  A.  No.  4192.    Department  Two.--April  15,  1918.] 

EDITH  C.   HOOD,   Respondent,  v.  BBKINS  VAN  AND 
STORAGE  COMPANY,  AppeUant. 

Waashouses  and  Warehousemen— Loss  of  Goods  bt  Fm — Contract 
TOR  FiREPRoor  Storage  —  ETvidencs -^  Representations  bt  Adver- 
tisement.— In  an  aetion  againfit  a  warehouse  company  to  recover 
the  value  of  goods  destroyed  by  fire  while  stored  with  the  defend- 
ant under  an  alleged  contract  that  they  were  to  be  stored  in  a  fire- 
proof warehouse,  it  was  not  error  to  admit  evidence  showing  repre- 
sentations by  advertisements  and  printed  matter  to  the  effect  that 
the  defendant  had  at  its  disposal  fireproof  warehouses,  and  offered 
to  its  customers  to  furnish  storage  of  that  kind,  as  the  evidence 
tended  to  corroborate  the  evidence  given  by  plaintiff  as  to  the  ex* 
press  contract  made. 

Id. — ^Value  of  Goods  —  Trial  bt  Court  —  Evidence  —  Uncertain  and 
CoNTRADiCTORT  TESTIMONY. — ^Whcre  such  Rction  was  tried  by  the 
court  without  a  jury,  and  the  only  evidence  as  to  the  value  of  the 
goods  was  the  testimony  of  the  plaintiff,  the  value  and  weight  of 
the  testimony  was  a  question  for  the  determination  of  the  trial 
judge,  and  if  that  testimony,  however  uncertain  or  contradictory, 
satisfied  the  trial  judge  of  the  value  of  the  goods,  it  was  not  for  an 
appellate  court  to  disturb  the  judgment 
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Id.— EzFSBT  Testimony— Detcemination  or  QuAuncATiON.— It  was  for 
the  trial  court  to  determuie  whether  the  plaintiif  was  qualified  to 
testify  at  to  the  valne  of  tiie  goods,  and  its  ruling  in  that  respect  is 
not  snbjeet  to  review  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
S.  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  T.  Lightf oot,  for  Appellant. 

Shepard,  Aim  &  Swenson,  and  Francis  H.  Boland,  for 
Bespondent. 

VICTOB  E.  SHAW,  J.,  pro  *em.— Plaintiff  sued  to  recover 
the  value  of  certain  household  goods  which  under  an  alleged 
express  contract  made  with  defendant  were  to  have  been  by  it 
stored  in  a  fireproof  depository  for  a  compensation  agreed 
upon. 

The  goods  were  stored  in  a  nonfireproof  building,  wherein  a 
fire  occurred  which  destroyed  the  same. 

The  court  found  the  contract  was  made  as  alleged  by  plain- 
tiff and  that  the  value  of  the  goods  deposited  was  the  sum  of 
one  thousand  five  hundred  dollars,  for  which  judgment  was 
rendered  in  favor  of  plaintiff,  and  from  which,  and  an  order 
denying  its  motion  for  a  new  trial,  defendant  appeals. 

It  appears  that  defendant  had  inserted  in  a  telephone  direc- 
tory an  advertisement  that  it  was  engaged,  among  other 
things,  in  the  business  of  storing  household  goods  and  furni- 
ture for  compensation  and  that  its  warehouses  and  storage- 
rooms  were  fireproof,  the  effect  of  which  was  well  calculated 
to  lead  customers  and  persons  dealing  with,  it  to  believe  that 
it  was  not  only  prepared  to  but  did  store  the  goods  consigned 
to  it  by  customers  in  fireproof  depositories.  It  having  been 
made  to  appear  that  plaintiff's  agent,  prior  to  making  the 
alleged  agreement,  had  read  this  advertisement,  the  same  was, 
over  defendant's  objection,  admitted  in  evidence.  There  was 
no  error  in  this  ruling.  While  the  action  was  based  upon  an 
alleged  express  contract,  in  support  of  which  direct  evidence 
was  offered,  nevertheless,  as  stated  in  Lynch  v.  Bekins  Van 
A  Storage  Co.,  31  Cal.  App.  68,  fl59  Pac.  822],  wherein  a  like 
question  was  involved,  **the  admission  of  evidence  showing 
representations  by  advertisements  and  printed  matter^  to  the 
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effect  that,  the  defendant  had  at  its  disposal  fireproof  ware- 
houses and  offered  to  customers  to  furnish  storage  of  that 
kind,  was  without  error,  as  it  tended  to  corroborate  the  evi- 
dence given  by  plaintiffs  as  to  the  express  contract  made  and 
found  by  the  court." 

The  only  evidence  offered  touching  the  question  of  the  value 
of  the  goods  destroyed  was  that  of  plaintiff  herself.  Appel- 
lant insists  not  only  that  she  failed  to  qualify  as  a  witness 
competent  to  testify  upon  the  subject,  but  that  her  testimony 
was  so  uncertain  and  contradictory  that  it  was  not  entitled  to 
any  weight  whatsoever  in  considering  the  question.  The 
value  of  her  evidence  and  weight  thereof  was  a  question  for 
the  determination  of  the  trial  judge.  Her  testimony,  how- 
ever uncertain  and  contradictory,  was,  nevertheless,  the  only 
evidence  offered  bearing  upon  the  subject,  and  since  it  satis- 
fied the  trial  judge  that  the  value  of  the  goods  alleged  in  the 
complaint  to  be  worth  upward  of  three  thousand  dollars  was 
in  fact  one  thousand  five  hundred  dollars,  it  is  not  the  prov- 
ince of  this  court,  upon  a  review  thereof,  to  determine  other- 
wise. As  to  the  other  objection,  namely,  that  she  was  not 
qualified  to  testify,  Mr.  Wigmore  in  his  work  on  Evidence,  sec- 
tion 716,  in  discussing  the  subject,  says:  **The  general  test, 
that  anyone  familiar  with  the  values  in  question  may  testify, 
is  liberally  applied,  and  with  few  attempts  to  lay  down  de- 
tailed minor  tests.  The  owner  of  am  article,  whether  he  is 
generally  familiar  with  such  values  or  not,  ought  certainly  to 
be  allowed  to  estimate  its  worth ;  the  weight  of  his  testimony 
(which  often  would  be  trifling)  may  be  left  to  the  jury." 
And  in  Eirstein  v.  Bekins  Van  cfe  Storage  Co.,  27  Cal.  App. 
586,  [150  Pac.  999],  where  the  court  was  considering  the  point 
here  made  in  a  similar  case,  it  was  said :  ''It  was  for  the  trial 
court  to  determine  whether  the  witnesses  were  qualified  to 
testify  as  to  the  value  of  the  articles,  and  there  is  nothing 
disclosed  by  the  record  which  would  justify  this  court  in  set- 
ting aside  its  ruling  in  permitting  the  testimony,  objections 
to  which  went  to  the  weight  rather  than  to  the  competency  of 
the  evidence."  To  like  effect  is  WUlard  v.  Valley  Oas  (6  Fuel 
Co.,  171  Cal.  9,  [151  Pac.  286]. 

In  our  opinion,  the  three  cases  above  cited  are  decisive  of 
the  questions  presented  upon  this  appeal. 

The  judgment  and  order  are  afiirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 
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[L.  A.  No.  4155.    Department  Two.— April  15.  1918.] 

ESTHER  A.  KINSEY,  Respondent,  v.  PACIFIC  MUTUAL 
LIFE  INSURANCE  COMPANY  OP  CALIFORNIA 
(a  Corporation ),  Appellant. 

AOCmXNT     INSDEANCS — ACCIDSNTAL     DKATH     BT     DBOWNING — ^iNSntUO 

TiON  A8  TO  Causs  OF  Dbownino. — In  an  action  on  a  poliey  of 
aeeidest  insurance  bj  which  the  defendant  insured  the  one  to 
whom  the  policy  was  issued  (and  who  was  drowned  while  the  poli^ 
was  in  force)  against  "bodily  injury  .  .  .  resulting  directly,  inde- 
pendently, and  exclusively  of  all  other  causes  in  .  .  .  death/'  the 
jury  was  properly  instructed  that  if  it  found  that  the  insured  was 
drowned  as  the  result  of  an  accident,  it  was  immaterial  for  the  pur- 
pose of  the  case  how  he  came  to  drown,  provided  the  jury  found  that 
such  drowning  was  the  proximate  result  of  accident. 

Id. — iNSTBUCnON    as    to    WaSKANTIXS    AND    BBXAOH  —  I/IMITATION   10 

Breach  Sst  Up  as  Defensx. — ^Where  the  defense  of  the  defendant 
on  the  ground  of  breach  of  warranty  was  based  upon  the  sole  ground 
of  an  alleged  breach  of  the  insured's  warranty  that  he  was  in  sound 
physical  condition  when  he  was  in  fact  afUcted  with  heart  trouble, 
the  court  correctly  instructed  the  jury  that  in  considering  the  ques- 
tion whether  or  not  there  was  a  breach  of  wananty,  it  should  con- 
sider only  evidence  touching  the  allegation  that  the  deceased  was 
afflicted  with  heart  disease. 

Id. — Evidence — Cause  or  Death — Expert  Testihont—Discretion  of 
Trial  Judge. — ^Whether  or  not  life  guards,  who  assisted  in  rescuing 
the  body  of  the  deceased  from  the  surf  and  aided  in  efforts  at  re- 
suscitation, were,  by  reason  of  their  calling  and  the  experience  which 
they  were  shown  to  possess  in  rescuing  and  treating  persons  appa- 
rently drowned,  qualified  to  express  their  opinion  as  to  whether  the 
appearance  of  the  deceased  was  indicative  of  death  by  drowning, 
was  a  question  for  the  determination  of  the  judge,  and  in  the  absence 
of  an  abuse  of  discretion,  his  ruling  should  not  be  disturbed. 

Id.— Question  of  Fact  for  Jurt.— Where,  in  such  case,  there  was 
expert  testimony  to  the  effect  that  the  appearance  of  the  body 
of  the  deceased  was  consistent  with  the  fact  that  the  death  might 
have  been  due  to  apoplexy  or  heart  failure,  and  there  was  also 
evidence  tending  to  establish  facts  indicating  that  the  death  was 
due  to  drowning,  it  was  the  province  of  the  jury  to  determine  the 
question. 

New  Trial— Newly  Discovered  Evidence — Alleged  Breach  of  War- 
ranty.— A  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  was  properly  denied,  in  such  ease,  where  the  motion  was 
based  on  an  affidavit  of  a  physician  that  in  his  opinion  the  physical 
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condition  of  the  deceased  indicated  that  prior  to  the  time  of  seenring 
the  policy  the  deceased  had  suffered  from  an  apoplectic  stroke,  since 
the  only  breach  of  warranty  alleged  in  the  answer  was  th&t  he  had 
Buffered  from  heart  trouble. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Goudge,  Williams,  Chandler  &  Hughes,  and  Gtoudge,  Robin- 
son &  Hughes,  for  Appellant. 

Edwin  A.  Meserve,  and  Shirley  E.  Meserve,  for  Respondent. 

VICTOR  B.  SHAW,  J.,  pro  *ewk— On  May  12,  1911,  de- 
fendant issued  to  Edward  W.  Kinsey,  who  was  the  husband 
of  plaintiff,  a  policy  of  insurance  by  which  defendant  agreed 
to  and  did  insure  said  Kinsey  against  ''bodily  injury  sus- 
tained during  the  term  of  the  policy  through  accidental  means 
(excluding  suicide,  sane  or  insane,  or  any  attempt  thereat, 
sane  or  insane)  and  resulting  directly,  independently  and  ex- 
dusiyely  of  all  other  causes  in  .  .  .  death."  Plaintiff,  as 
beneficiary  named  in  said  policy,  alleging  the  insured,  while 
bathing  in  the  surf,  was  accidentally  drowned,  on  September 
18,  1913,  brought  this  action  to  recover  the  amount  of  the 
indemnity  specified  in  the  policy. 

A  trial  was  had  before  a  jury,  which  rendered  a  verdict  in 
favor  of  plaintiff  for  the  sum  prayed  for  in  the  complaint. 
Judgment  followed,  from  which  and  an  order  denying  defend- 
ant's motion  for  a  new  trial,  it  appeals. 

In  its  answer  defendant  denied  that  the  death  of  deceased 
was  the  result  of  accidental  drowning,  denied  that  any  sum 
was  due  plaintiff  under  the  terms  of  the  policy,  and  aflSrm- 
atively  alleged  that  deceased  in  procuring  the  policy  made 
certain  warranties,  among  which  was  that  he  was  in  sound 
physical  condition,  whereas  at  the  time  of  making  such  war- 
ranty he  was  aflBicted  with  heart  disease,  which  fact  was  at  the 
time  of  the  issuance  of  said  policy  unknown  to  defendant,  who 
at  all  times  believed  and  relied  upon  the  representations  so 
made  by  the  insured,  and  that  subsequent  to  the  death  of  the 
insured,  upon  learning  of  the  falsity  thereof,  tendered  the 
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plaintiff  the  premiums  theretofore  received  by  it  from  de- 
ceased, which,  being  refused,  were  deposited  in  court. 

Upon  the  issues  joined,  the  questions  inyolved  were :  1.  Did 
the  death  of  the  insured  result  from  accidental  drowning? 
2.  Did  deceased,  as  alleged,  misrepresent  his  physical  condi- 
tion! and,  3.  Assuming  these  facts  to  be  determined  in  favor 
of  plaintiff,  what  amount  is  she  entitled  to  recover  under  the 
terms  of  the  policy! 

In  its  brief  appellant  assigns  as  error  the  giving  of  certain 
instructions  to  the  jury.  Upon  the  hearing,  it  was  conceded 
by  counsel  for  appellant  that  its  contention  as  to  instruction 
No.  12  was  without  merit;  and  an  examination  of  other 
instructions  complained  of,  when  taken  in  connection  with 
and  as  a  part  of  the  entire  charge  given  to  the  jury,  shows 
that  they  are  likewise  without  merit.  By  instruction  No.  23 
the  court  told  the  jury  that  if  they  found  that  Edward 
W.  Kinsey  was  drowned  as  the  result  of  an  accident,  it  was 
immaterial  for  the  purpose  of  the  case  how  he  came  to  drown, 
provided  it  found  that  such  drowning  was  the  proximate  re- 
sult of  accident.  The  ultimate  fact  was  that  he  was  drowned 
as  the  result  of  accident.  The  nature  of  the  accident  which 
caused  him  to  drown  was  immaterial,  provided  it  constituted 
the  proximate  cause  of  the  drowning. 

By  instruction  No.  22  the  jury  was  instructed  that  defend- 
ant by  its  answer  had  limited  its  defense  based  upon  alleged 
breach  of  plaintiff's  warranty  that  he  was  in  sound  physical 
condition  to  the  claim  that  he  was  afflicted  with  heart  trouble, 
and  told  the  jury  that  evidence  of  any  breach  other  than  that 
so  alleged  was  not  evidence  for  its  consideration  in  determin- 
ing the  question  as  to  breach  of  warranty  made.  The  giving 
of  this  instruction  finds  full  support  in  the  case  of  Taylor  v. 
Modem  Woodmen  of  America,  42  Wash.  304,  [7  Ann.  Cas. 
607,  84  Pac.  867],  and  a  number  of  authorities  there  cited, 
and  is  likewise  approved  in  Weher  v.  Ancient  Order  of  Pyra- 
mids, 104  Mo.  App.  729,  [78  S.  W.  650],  in  both  of  which  it 
is,  in  effect,  held  that  where  a  certain  specific  breach  of  war- 
ranty is  alleged,  the  defendant  should  be  restricted  to  the  spe- 
cific charge  of  fault  or  wrong  contained  in  the  pleading. 
Otherwise,  as  stated  in  Taylor  v.  Modem  Woodmen  of  Amer- 
ica, supra,  "no  matter  how  many  conditions  precedent  the 
contract  contained,  the  plaintiff  would  be  obliged  to  go  to  the 
expense  of  preparing  to  prove  performance  or  waiver  of  every 
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one  of  them."  The  only  breach  of  warranty  alleged  in  the 
answer  was  that  plaintiff  at  the  time  of  procuring  the  policy 
was  afiOicted  with  heart  trouble ;  and  under  the  pleading  the 
court  correctly  instructed  the  jury  that  in  considering  the 
question  as  to  whether  or  not  there  was  a  breach  of  warranty, 
they  should  consider  only  evidence  touching  the  allegation 
that  deceased  was  afflicted  with  heart  disease. 

Defendant  called  as  witnesses  the  life  guards  who  assisted 
in  rescuing  the  body  of  deceased  from  the  surf  and  who  aided 
in  efforts  to  resuscitate  him.  They  were  asked  questions,  the 
purpose  of  which  was  to  elicit  their  opinion  based  upon  their 
observation  of  deceased  as  to  whether  the  death  of  deceased 
was  due  to  drowning.  Objection  was  sustained  to  these  ques- 
tions and  the  ruling  is  assigned  as  error.  The  contention  of 
appellant  is  that  these  life  guards  were,  by  reason  of  their  call- 
ing and  experience  which  they  were  shown  to  possess  in  rescu- 
ing and  treating  persons  apparently  drowned,  qualified  like 
a  physician  or  surgeon  to  express  their  opinion  as  to  whether 
the  appearance  of  deceased  was  indicative  of  death  by  drown- 
ing. As  to  whether  or  not  they  were  thus  qualified  was  a 
question  for  the  determination  of  the  trial  judge,  and  in  the 
absence  of  an  abuse  of  discretion  disclosed  by  the  record,  his 
ruling  should  not  be  disturbed.  The  evidence,  while  perhaps 
showing  that  these  witnesses  were  skilled  in  the  methods  of 
rescuing  drowning  persons  from  the  water,  fails  to  show  that 
they  had  any  knowledge,  gained  by  experience  or  otherwise, 
upon  which,  from  their  observation  of  the  appearance  of  the 
body  of  deceased,  they  were  as  a  matter  of  law  entitled  to  tes- 
tify to  their  opinions  as  to  the  cause  of  the  death  of  deceased. 
Indeed,  as  shown  by  this  record,  the  question  was  one  upon 
which  men  of  long  professional  standing  and  experience 
differed. 

It  is  next  claimed  that  the  evidence  was  insufficient  to  sus- 
tain the  verdict.  There  is  no  merit  whatsoever  in  this  con- 
tention. While  there  was  expert  testimony  to  the  effect  ttat 
the  appearance  of  the  body  of  deceased  was  consistent  with 
the  fact  that  his  death  might  have  been  due  to  other  causes 
such  as  apoplexy  or  heart  failure,  it  also  clearly  tended  to 
establish  facts  which  indicated  that  his  death  was  due  to 
drowning,  and  the  jury,  whose  province  it  was  to  determine 
the  question  upon  such  conflict  of  evidence,  so  found. 
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It  is  likewise  claimed  that  a  new  trial  should  have  been 
granted  on  the  ground  of  newlj  discovered  evidence.  This  is 
based  npon  an  affidavit  made  by  a  physician  to  the  effect  that 
in  his  opinion  the  phyjdcal  condition  of  deceased  prior  to  the 
time  of  securing  the  policy,  as  shown  by  the  deposition  of 
Emma  Belle  Badger,  indicated  that  he  had  suffered  from  an 
apoplectic  stroke.  A  mere  statement  of  the  fact  upon  which 
the  contention  is  based  shows  that  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  in  refusing  a  new  trial 
upon  such  ground.  Moreover,  the  only  breach  of  warranty 
alleged  in  the  answer  was  that  defendant  had  heart  trouble. 

The  policy  of  insurance  provided  that  if  the  premiums 
thereon  were  **  payable  quarter-annually  or  semi-annually  in 
advance,  then  each  year's  premium  paid  after  payment  of  the 
first  year's  premium,  will  increase  said  benefits  five  per  cent 
until  such  increase  is  fifty  per  cent."  It  appears  that  the 
insured  paid  the  second  year's  premium  semi-annually  in 
advance,  by  reason  of  which  fact  the  benefit  was  increased  five 
per  cent  during  the  second  year.  The  amount  specified  in  the 
policy  was  five  thousand  dollars,  which,  increased  by  $250, 
made  the  sum  which  plaintiff  was  entitled  to  recover  under 
the  terms  of  the  policy,  $5,250.  By  reason  of  an  erroneous 
instruction,  however,  the  jury  fixed  the  amount  due  upon  the 
policy  at  six  thousand  five  hundred  dollars.  At  the  hearing 
of  the  case  it  was  conceded  by  counsel  for  respondent  that  the 
judgment,  based  upon  said  verdict,  was  $1,250  in  excess  of 
the  amount  to  which  plaintiff  was  justly  entitled. 

It  is  therefore  ordered  that  the  judgment  be,  and  the  same 
is,  modified  by  deducting  therefrom,  as  of  the  date  rendered, 
the  sum  of  $1,250,  and  as  thus  modified  the  judgment  is 
affirmed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 

On  the  seventh  day  of  May,  1918,  the  court  filed  the  follow- 
ing modification  of  the  judgment : 

VICTOR  E.  SHAW,  J.,  pro  /cm.— The  judgment  heretofore 
given  by  this  court  is  amended  to  read  as  follows,  viz.  : 

"The  judgment  appealed  from  is  modified  by  deducting 
therefrom  $1,250  and  interest  thereon  from  November  1,  1913, 
to  date  of  judgment  amounting  to  $64,  making  a  total  of 
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$1,313.75,  and  as  thiu  modified  said  judgment  is  affirmed. 
The  order  denying  a  new  trial  is  affirmed.  Appellant  shall 
recover  its  costs  on  the  appeal  to  the  extent  only  of  $50  for 
and  on  account  of  the  printed  transcript  used  in  presenting 
the  record,  and  $20  only  for  and  on  account  of  cost  of  print- 
ing hriefs,  making  a  total  of  $70  and  $10  for  filing  transcript. 
Respondent  shall  recover  as  costs  of  printing  briefs  the  sum 
of  $50,  and  no  other  costs  on  these  appeals." 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  4204.    Department  One.— April  1«,  1918.] 

L.  S.  ADAMS,  Respondent,  v.  B.  C.  ANTHONY,  Doing 
Business,  etc.,  Appellant 

Sales — GbMDiTioNAL  Salb— Lxass  With  Option  to  Pubohass  at  Nomi- 
nal Puck — ^Bight  ov  Pobssssion. — ^Where  the  owner  of  an  automo- 
bile truck,  by  an  instrument  designated  by  the  parties  as  a  "lease" 
for  the  term  of  twelve  months,  gave  the  possession  of  the  vehicle  to 
the  "lessee/'  who  agreed  to  pay  as  rental  a  fixed  sum  of  which  about 
one-third  was  paid  in  cash  and  the  balance  was  to  be  paid  in  monthly 
installments,  evidenced  by  promissory  notes,  with  the  right  on  the 
part  of  the  "lessee,"  on  full  performance,  to  purchase  the  machine 
for  one  dollar,  and  with  the  proviso  that  any  default  on  the  part 
of  the  "lessee"  should  release  the  "lessor"  from  aU  further  obliga- 
tions, and  the  'lessor"  should  then  have  the  right  to  retake  pos- 
session, whether  the  written  agreement  be  in  legal  contemplation 
a  contract  of  lease  or  one  of  conditional  sale,  the  "lessee"  or  "pur- 
chaser" must  rest  his  claim  of  possession  tipon  the  terms  of  the  writ- 
ing alone,  and  he  was  entitled  to  possession  only  so  long  as  he  com- 
plied with  his  obligation  to  pay  the  installments  upon  the  dates  when 
they  fell  due. 

Ir- -Action  bt  Lessee  pob  Possession  Afteb  Defaui/f — Suit  bt 
LxssoB  ON  Installment  Notes.— Where,  in  such  case,  the  written 
agreement  also  provided  that  the  termination  of  the  lease  by  the 
lessor  for  default  on  the  part  of  the  lessee  should  not  release  the 
lessee  from  the  payment  of  any  sums  due  up  to  the  date  of  such 
termination,  and  the  lessee  having  made  default  in  payment  of 
the  first  two  installments,  the  lessor  retook  possession  of  the 
machine  and  sued  and  recovered  judgment  on  these  two  installment 
notes,  the  judgment  in  an  action  by  the  lessee  to  recover  possession 
of  the  machine  should  have  been  for  the  defendant,  as  the  action 
on  the  overdue  notes  did  not  affect  the  lessor's  right  of  possession. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  C.  Legerton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  W.  Freeman,  A.  D.  Laughlin,  and  Paul  Nourse,  for 
Appellant. 

Jones  &  Evans,  and  Monta  Moore,  for  Respondent 

SLOSS,  J. — ^The  defendant  appeals  from  a  judgment  de- 
claring that  plaintiff  is  entitled  to  the  possession  of  a  certain 
automobile  truck. 

On  June  15,  1914,  the  parties  entered  into  a  written  agree- 
ment concerning  the  truck,  which  was  then  the  property  of 
the  defendant.  By  the  terms  of  the  writing,  Anthony  leased 
the  truck  to  Adams  for  the  term  of  twelve  months,  for  a 
rental  of  $3,785,  of  which  $1,200  was  paid  at  the  time,  and 
the  balance  was  made  payable  in  monthly  installments,  for 
which  Adams  gave  his  promissory  notes.  It  was  stipulated 
that  in  default  in  payment  of  any  of  the  rental,  the  lessor 
might  at  his  option  terminate  the  lease  by  written  notice  to 
the  lessee,  whereupon  the  lessee  should  lose  all  right  to  pos- 
session of  the  automobile  and  the  right  to  purchase  it,  and 
the  lessor  should  be  entitled  to  possession:  ''but  it  is  agreed," 
BO  the  writing  proceeds,  ''that  such  termination  of  this  lease 
shall  not  release  the  lessee  from  the  payment  of  any  sums  due 
lessor  up  to  and  including  the  day  of  such  termination." 
Time  was  made  of  the  essence,  and  it  was  provided  that  any 
default  by  the  lessee  should  release  the  lessor  from  all  obliga- 
tions to  further  lease  the  automobile,  and  the  lessee  should 
forfeit  all  rights  thereto.  In  the  event  of  full  performance 
by  the  lessee  at  the  times  specified,  he  was  given  the  right, 
"within  three  days  thereafter,"  to  purchase  the  automobile 
for  one  dollar.  There  were  other  provisions,  not  necessary  to 
be  set  forth  here. 

Pursuant  to  this  contract,  the  plaintiff  was  given  possession 
of  the  machine.  He  defaulted  in  the  payment  of  the  first  two 
installments,  of  $150  each,  due  on  July  15  and  August  15, 
1914.  The  defendant  gave  him  notice  of  termination,  and 
took  possession  of  the  automobile.  Thereafter  he  commenced 
suit  on  the  two  notes  given  for  these  installments  and  re- 
covered judgment. 
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On  these  facts,  which  are  undisputed,  judgment  in  this 
case  should  have  gone  in  favor  of  the  defendant.  The  agree- 
ment shows  in  every  line  the  effort  of  the  draftsman  to  give 
to  the  transaction  the  form  and  character  of  a  lease.  We 
need  not  stop  to  consider  how  far  this  effort  was  successful. 
Whether  the  writing  be,  in  legal  contemplation,  a  contract  of 
lease  or  one  of  conditional  sale,  the  plaintiff  must  rest  his 
claim  of  possession  upon  its  terms  alone.  By  the  express  pro- 
visions of  the  agreement  he  was  entitled  to  possession  only  so 
long  as  he  complied  with  his  obligation  to  pay  the  installments 
upon  the  dates  when  they  fell  due.  Failing  in  this,  the  de- 
fendant was  entitled  to  retake  the  property,  of  which  he  was 
and  remained  the  owner.  The  prosecution  of  an  action  on 
the  overdue  notes  did  not  affect  the  right  of  possession,  since, 
as  we  have  seen,  the  parties  expressly  stipulated  that  the  ter- 
mination of  the  lease  (or  agreement)  should  not  relieve  the 
plaintiff  from  the  obligation  to  pay  any  sums  then  due.  In 
suing  on  the  notes,  while  still  retaining  possession  of  the  auto- 
mobile, the  defendant  was  merely  exercising  rights,  which, 
under  the  agreement,  were  concurrent  and  not  alternative. 
The  rules  governing  the  decision  are  declared  in  Muncy  v. 
Brain,  158  Cal.  300,  [110  Pac.  945],  which,  in  its  essential 
aspects,  is  not  distinguishable  from  the  case  at  bar. 

The  judgment  is  reversed. 

Richards,  J.,  pro  tern.,  and  Shaw,  J.,  concurred. 


[L.  A.  No.  4181.    Department  Two.— April  16,  1918.] 

HATTIE  0.  COOPER  et  al.,  Respondents,  v.  H.  H.  HUNT- 
INGTON et  al.,  Appellants. 


[L.  A.  No.  4182.    Department  Two.— AprU  16,  1918.] 

HBLLMAN  COMMERCIAL  TRUST  &  SAVINGS  BANK 
(a  Corporation),  Appellant,  v.  T.  J.  CONDON  et  al.. 
Respondents. 

YxKDOB  AND  Yekdes  ~  Rescission  —  Beprssentations  by  Yendob  op 
SuPPiciENOT  of  Watee  Supplt. — Where  the  Tenders  of  land  and 
their  representatives  assured  the  vendees  before  they  contracted  for 
the  purchase  of  the  property  that  there  was,  and  would  continue  to 
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be,  a  constant  supply  of  water  to  the  amount  indicated  hj  the  con- 
tracts of  sale,  and  that  there  was  in  a  near-by  canyon  a  dam  and 
reservoir  with  ample  supply  of  water  to  irrigate  the  whole  valley  in 
which  the  lands  were  situated,  while  the  trial  court,  on  suflScient  evi- 
dence, found  that  at  times  there  was  not  sufScient  water  for  domestic 
use,  and  that  there  never  had  been  sufficient  water  for  irrigation  at 
an  times  of  the  year  when  irrigation  was  necessary  for  the  raising 
of  crops,  the  vendees  were  in  a  position  to  withdraw  from  the  eon- 
tract  before  its  partial  consummation  by  payment  of  any  part  of 
the  purchase  price  under  it. 

Id.— L&cHSs — EsTOPPEi'— Vendors  Estopped  tbom  Sbtting  Up  Laches 
07  Vendees. — Where  the  vendors,  by  assurances  and  promises  from 
time  to  time  that,  if  given  a  little  more  time,  they  would  supply 
water  to  the  vendees,  and  that  improvements  in  the  water  system 
then  being  made  would  insure  a  bountiful  supply,  induced  the  pur- 
chasers to  remain  on  the  premises  and  endeavor  to  cultivate  the  land 
and  to  postpone  any  efforts  to  rescind  the  agreements,  the  vendors 
and  an  interested  with  them  were  estopped  from  setting  up  laches 
on  the  part  of  the  vendees  as  a  defense  to  their  right  to  rescind. 

lD.~DEnNiTB  Promises  not  Mere  Matters  of  OpiKioN.-^Where  the 
vendors  in  such  case  promised  the  vendees  a  definite  quantity  of 
water,  the  representations  made  to  the  vendees  were  not  mere  mat- 
ters of  opinion,  but  amounted  to  promises  that  by  means  of  their 
improved  facilities  of  the  water  system  they  could  and  would  furnish 
the  agreed  quantity. 

Id.— Washing  Away  of  Soil  bt  Flood — New  Matter— Supplemental 
Pleading. — The  washing  away  of  about  four  acres  of  the  soil  after 
the  commencement  of  the  action  was  new  matter  entitling  the  ven- 
dees to  additional  relief,  and  it.  was  not  error  under  the  circum- 
stances to  permit  the  vendees  to  set  up  such  new  matter  in  a  supple- 
mental pleading. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    6.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sheldon  Borden,  and  George  H.  Moore,  for  Appellants. 

Kemper  Campbell,  Prank  P.  Doherty,  W.  J.  Clark,  and 
Edward  E.  Leighton,  for  Respondents. 

MELVIN,  J. — These  two  cases  involve  substantially  the 
same  questions  of  law  and  fact  and  will,  therefore,  be  treated 
in  one  opinion.    The  appeals  are  from  the  judgments. 

CLXXVIIICal.— 11 
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The  Hellman  Commercial  Trust  &  Savings  Bank,  formerly 
known  as  Merchants  Bank  &  Trust  Company,  was  the  nomi- 
nal owner  of  the  properties  involved  in  both  actions,  which 
were  certain  lots  of  ''Tract  1292,"  in  the  San  Fernando 
Valley  in  Los  Angeles  County.  This  corporation,  which  we 
will  designate  as  ''the  Bank,"  was  in  reality  a  trustee  for  the 
equitable  owners,  Huntington  and  Brookins. 

The  Condon  Case.  Under  date  of  March  25,  1912,  the 
Bank  entered  into  a  contract  with  T.  J.  Condon  for  the  sale 
to  him  of  lots  16  and  17  in  the  tract  for  three  thousand  five 
hundred  dollars,  in  four  installments  of  $875  each  with  cer- 
tain interest  on  deferred  payments.  The  sum  of  $875  was  paid 
by  the  vendee  at  the  time  of  the  execution  of  the  agreement. 
By  the  terms  of  the  contract  the  Bank  promised  to  grant  to 
Condon  without  cost  to  him  one  and  one-third  miner's  inches 
of  continuous  flow  of  water  and  "a  10-240  interest  in  the 
reservoir  and  complete  distributing  system."  The  water  was 
described  as  a  part  of  that  conveyed  to  the  Bank  by  a  desig- 
nated deed  of  certain  date  from  the  Tejunga  Company.  The 
deed  in  question  conveyed  to  Condon's  vendor  thirty-three 
inches  continuous  flow,  subordinate,  however,  to  rights  of  pre- 
vious purchasers  to  333  inches. 

On  June  18, 1913,  the  Bank  filed  its  complaint  to  quiet  title 
as  against  Condon,  and  one  month  later  the  vendee  served 
notice  of  rescission  of  the  contract  and  verified  and  filed  his 
answer  and  a  cross-complaint.  In  the  latter  he  prayed  rescis- 
sion of  the  agreement  upon  the  ground  that  at  and  prior  to 
the  time  of  the  execution  of  the  contract  it  was  falsely  repre- 
sented that  the  vendee  should  have  "a  plentiful  supply  of 
water  for  domestic  purposes,  irrigation,  and  fire  protection, 
viz.,  one  and  one-third  miner's  inches  continuous  flow." 

In  the  answer  the  Bank  set  up  the  deed  from  the  Tejunga 
Company  and  pleaded  laches  of  the  vendee  in  failing  to  seek 
rescission  for  more  than  a  year  after  knowledge  of  the  facts 
of  which  he  complained. 

The  trial  court  found  that  false  representations  had  been 
made  to  the  vendee  on  which  he  relied,  and  that  he  hac[  not 
been  guilty  of  laches. 

The  Cooper  Case.  The  Bank  agreed  to  sell  to  Hattie  0. 
Cooper  and  her  son,  Jos.  L.  Cooper,  lots  31  and  32  for  $3,250, 
in  certain  installments,  the  initial  payment,  which  was  made, 
being  one  thousand  dollars.    The  agreement  was  dated  May 
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28, 1912.  The  clauses  with  reference  to  water  were  the  same  as 
those  in  the  Condon  contract.  On  May  27,  1913,  the  vendees 
served  notice  of  rescission,  tendering  a  quitclaim  deed  to  the 
property,  demanding,  however,  return  of  the  one  thousand 
dollars  and  eight  hundred  dollars,  which  they  alleged  had  been 
expended  by  them  in  improvements  on  the  land.  On  May 
28th  they  filed  their  complaint  in  a  suit  for  rescission  similar 
in  all  essential  particulars  to  the  cross-complaint  of  Condon. 
The  judgment  was  in  their  favor  and  the  findings  were  like 
those  in  the  other  case.  The  court  also  found  that  the 
improvements  made  by  the  Coopers  were  of  the  value  of  $450 
and  that  there  was  a  partial  failure  of  consideration  in  two 
particulars,  (1)  because  of  the  lack  of  a  water  supply,  and 
(2)  by  reason  of  the  damage  done  by  a  flood  in  February, 
1914.  In  explanation  of  the  latter  finding  we  should  call 
attention  to  the  fact  that,  as  appears  from  the  record,  nego- 
tiations for  settlement  were  had  between  the  vendor  and  ven- 
dees after  the  Coopers  filed  their  complaint.  This  resulted 
in  an  arrangement  for  a  settlement  on  the  basis  of  a  reduc- 
tion of  three  hundred  dollars  in  the  purchase  price  in  favor 
of  the  vendees.  A  letter  embodying  these  terms  was  written 
by  Mrs.  Cooper  and  her  attorney  and  received  the  sanction  of 
the  real  owners  of  the  land.  A  check  for  the  amount  of  the 
agreed  initial  installment  under  this  new  alleged  contract  of 
sale  was  sent,  but  payment  thereon  was  stopped,  for  the  rea- 
son, as  it  appears,  that  a  flood  had  washed  away  the  soil  from 
a  substantial  portion  of  the  land  described  in  the  contract. 
The  alleged  agreement  embodied  in  the  letter  and  its  indorse- 
ment, which  latter  was  made  in  February,  1914,  was  set  up 
by  supplemental  answer,  to  meet  the  allegations  of  a  supple- 
mental complaint  filed  by  the  Coopers.  We  are  of  the  opinion 
that  before  partial  consummation  of  this  contract  by  a  pay- 
ment of  any  of  the  purchase  price  under  it,  the  Coopers  were 
in  a  position  to  withdraw  from  it. 

Without  reviewing  the  testimony  in  detail  it  is  suflScient  to 
say  that  before  purchase  of  the  properties  by  the  Coopers  and 
Condon,  the  vendor  and  its  representatives  assured  them  that 
there  was,  and  would  continue  to  be,  a  constant  supply  of 
water  to  the  amount  indicated  by  the  contracts  of  sale.  They 
were  told  that  there  was  an  abundance  of  water,  and  that  in 
Tejunga  Canyon  there  was  a  dam  and  reservoir  with  ample 
supply  of  water  to  irrigate  all  San  Fernando  Valley.    The 
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evidence  amply  justified  the  finding  of  the  court  ''that  at 
times  there  was  not  sufficient  water  for  domestic  use,  and  there 
has  never  been  sufficient  water  for  irrigation  at  all  times  of 
the  year  when  irrigation  was  necessary  for  the  raising  of 
crops." 

But  appellants  insist  that  even  conceding  these  representa- 
tions to  have  been  made,  the  proof  of  laches  in  each  case  is 
so  clear  that  the  respond^ents  must  be  held  to  have  accepted 
their  contracts  in  spite  of  the  scarcity  of  water,  and  that  they 
were  not  in  position  to  rescind  because  each  was  in  default 
in  payments  due  under  the  respective  agreements  when  the 
notices  of  rescission  were  given.  Undoubtedly,  the  vendees 
realized  that  they  were  not  getting  the  water  supply  promised 
by  the  vendor  and  its  agents,  and  if  nothing  had  been  done 
further  by  Condon  and  the  Coopers,  there  would  have  been 
reason  for  a  conclusion  that  they  were  barred  by  laches  from 
seeking  relief.  But  there  was  ample  evidence  to  the  effect, 
and  the  trial  court  found,  that  the  purchasers  were  given 
assurances  from  time  to  time  and  that  these  premises  induced 
them  to  remain  upon  the  properties  and  to  endeavor  to  culti- 
vate the  land.  For  example,  it  'was  in  testimony  that,  at  a 
meeting  on  the  tract  in  July,  1912,  Mr.  Huntington,  one  of 
the  owners,  said  that  given  a  little  more  time  they  would 
supply  water  to  the  vendees.  Dr.  Hanson,  the  president  of 
the  water  company,  said  all  they  wanted  was  a  little  time  and 
plenty  of  water  would  be  supplied.  These  promises  were 
given  from  time  to  time,  not  only  before  this  litigation,  but 
the  alleged  compromise  with  the  Coopers  was  induced  by 
representations  made  by  Mr.  Huntington  and  others,  that 
improvements  in  the  water  system  then  being  made  would 
insure  a  bountiful  supply  of  water.  Under  these  circum- 
stances there  is  much  force  in  the  argument  of  respondents 
that  the  conduct  of  the  vendor  estopped  that  corporation  and 
all  who  are  interested  with  it  from  setting  up  the  defense  of 
laches  on  the  part  of  the  vendees.  The  Bank,  after  holding 
out  such  promises  and  thereby  inducing  the  vendees  to  post- 
pone any  efforts  to  rescind  the  agreements,  may  not  subject 
the  said  vendees  to  injury  by  disappointing  the  expectations 
on  which  they  acted.  {Carpy  v.  Dowdell,  115  Cal.  677,  686, 
[47Pac.  695].) 

Appellants  cite  such  cases  as  Owen  v.  Pomona  Land 
&  yfaUf  Co.,  131  Cal.  530,  [63  Pac.  850,  64  Pac.  253],  in 
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which  it  was  held  that  where  water  shares  were  sold  with  cer- 
tain land,  the  prediction  by  agents  of  the  vendor  that  wells 
famishing  the  water  would  always  yield  as  abundantly  as 
they  were  then  providing  was  but  an  expression  of  opinion  in 
the  absence  of  any  guaranty  that  the  supply  of  water  would 
be  permanent.  There  is  nothing  in  that  authority,  or  in  the 
other  cases  cited,  which  is  in  conflict  with  the  conclusion 
reached  by  the  court  in  this  case.  In  the  contract  now  before 
us  the  grantor  promised  a  definite  quantity  of  water,  and  the 
representations  made  to  the  vendees  were  not  mere  matters  of 
opinion,  but  amounted  to  promises  that  the  water  company 
by  means  of  its  improved  facilities  could  and  would  furnish 
the  agreed  quantity  of  water.  The  facts  in  this  case  bring  it 
within  the  rule  announced  in  such  authorities  as  Hill  v.  WH* 
son,  88  CaL  92,  95,  [25  Pac.  1105],  to  the  effect  that  assur- 
anee  by  a  vendor  that  the  land  to  be  sold  is  well  watered  dur- 
ing the  irrigation  season  is  not  the  mere  utterance  of  an 
opinion.  (See,  also,  Tracy  v.  Smith,  175  Cal.  161,  [165  Pac. 
535].) 

Complaint  is  made  by  appellant  that  there  was  grave  error 
committed  in  permitting  the  Coopers  to  file  a  supplemental 
comj^laint.  By  this  pleading  it  was  averred  that  about  the 
20th  or  21st  of  February,  1914,  the  consideration  for  the  con- 
tract failed  in  a  material  respect,  because  the  soil  of  about 
four  acres  of  the  ten  which  the  Coopers  had  contracted  to  pur- 
chase was  washed  away  and  destroyed  by  flood  waters.  This 
is  surely  the  allegation  of  new  matter  occurring  after  the  com- 
mencement of  the  original  action,  entitling  the  plaintiffs  to 
additional  relief,  and  we  think  a  supplemental  complaint  was 
proper  under  the  circumstances.  {Melvin  y,  E.  B.  dk  A,  L. 
Stone  Co.,  7  Cal.  App.  324,  326,  [94  Pac.  389].)  By  its  an- 
swer appellant  emphasized  the  fact  that  the  relations  of  the 
litigants  had  altered  after  the  commencement  of  the  action 
by  pleading  an  alleged  new  contract  made  by  way  of  com- 
promise. 

But  it  is  argued  that  the  loss  caused  by  the  washing  away 
of  the  soil  must  fall  on  the  Coopers  (so  appellant  contends), 
because  they  had  received  the  consideration  by  being  per- 
mitted to  occupy  the  premises  prior  to  the  flood.  In  this 
behalf,  appellant's  counsel  cite  language  from  Conlin  v. 
Osbom,  161  Cal.  659,  [120  Pac.  755],  in  which,  in  analyzing 
the  opinion  in  Smith  v.  Phoenix  Ins,  Co.,  91  Cal.  323,  330,  [25 
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Am.  St.  Rep.  191,  13  L.  R.  A.  475,  27  Pac.  738],  we  said  that 
the  court  had  there  adopted  the  rule  that  **the  destruction  by 
fire  of  buildings  on  property  in  the  vendor's  possession  prior 
to  the  date  fixed  for  the  payment  of  the  purchase  price  and 
the  conveyance  of  the  title,  defeats  the  vendor's  right  to  com- 
pel performance  on  the  part  of  the  intending  purchaser  under 
the  contract."  But  that  did  not  amount  to  a  decision  that 
under  no  contract  may  there  be  a  failure  of  consideration,  of 
which  a  vendee  in  possession  may  avail  himself.  Indeed,  in 
the  very  case  of  Smith  v.  Phoenix  Ins.  Co.,  supra,  cited  by 
appellant,  the  court  referred  with  approval  to  Thompson  v. 
Oould,  20  Pick.  (Mass.)  134,  wherein  a  vendee  in  possession, 
who  had  paid  the  whole  purchase  price,  recovered  the  money 
because  of  destruction  by  fire  of  a  material  part  of  the  con- 
sideration before  any  conveyance  had  been  tendered. 

No  other  matters  discussed  in  the  briefs  require  analysis. 

Judgments  are  afSrmed. 

Victor  E.  ShaWy  J.,  pro  tem^,  and  Wilbur,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  4186.    Department  One.— April  IS,  1918.] 

ARNOLD  GUMPEL,  Respondent,  v.  SAN  DIEGO  BLBC- 
TRIO  RAILWAY  COMPANY  (a  Corporation),  Appel- 
lant. 

Neougknox  —  Stbeet  Railway  —  Injuey  to  Passekoer  —  Action  foe 
Damages  —  Pleading  —  Sufficiency  of  Complaint.— A  complaint 
aUeging  that  plaintiff  was  a  passenger  for  hire  on  defendant's  street- 
ear,  that  while  the  car  was  rounding  a  curve  at  a  speed  of  about 
twenty  miles  an  hour  plaintiff  was  thrown  from  the  ear  and  injured, 
that  the  defendant  was  negligent  in  that  the  speed  of  twentj  miles 
an  hour  in  rounding  the  curve  was  excessive,  that  the  defendant 
failed  to  provide  straps  or  other  facilities  for  passengers,  while 
•tanding,  to  hold  on  to,  and  that  the  ear  gave  a  sudden  jerk,  by 
reason  of  which  the  plaintiff  was  thrown  from  the  car,  suflRciently 
stated  a  cause  of  action. 

la.— Verdict  Sustained  by  Evidence.— The  evidence  in  such  case  exam- 
ined and  found  sufficient  to  sustain  a  verdict  for  the  plaintiff. 
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iDi^-CONTUBUTOBT  NEGLIQKNO*— PLAINTIFF'S  KNOWLEDGE  OF  BaNOEBt— 

Question  fob  Juby. — The  contention  that  plaintiif  was  guilty  of 
contributory  negligence  as  a  "noatter  of  law"  in  not  taking  proper 
precautions  to  guard  himself  from  the  danger  of  falling  or  being 
thrown  off  the  car  as  it  approached  a  curve,  the  existence  of  which 
he  knew,  and  at  a  rate  of  speed  of  which  he  was  aware,  was  not 
tenable,  the  question  of  contributory  negligence  in  such  cases  being 
one  whieh  should  properly  be  submitted  to*  the  jury. 

Id. — MBA.SUBE  OF  Dauages — iNSTBUonoNB. — Instructions  to  the  jury  to 
take  into  account,  in  considering  damages,  the  pain  and  suffering 
the  plaintiff  had  undergone,  and  any  pain  and  suffering  resulting 
from  the  injury  he  would  yet  undergo,  and  also  his  loss  of  time  and 
ability  to  earn  money  up  to  the  time  of  trial  as  well  as  loss  of  ability 
due  to  the  injury  which  would  result  in  the  future,  correctly  stated 
the  rule  for  the  admeasurement  of  damages  in  such  case. 

Id. — Refusal  of  Insteuctions  —  Questions  Sufficiently  Covered. — 
The  refusal  of  instructions,  where  the  subject  matter  has  been  suffl- 
eiently  covered  by  instructions  given,  is  not  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  G.  N. 
Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bead  G.  Dilworth,  and  Titus  &  Davin,  for  Appellant. 

James  E.  CEeefe,  and  C.  H.  Van  Winkle,  for  Respondent 

RICHABDS,  J.,  pro  tern, — This  is  an  appeal  from  a  judg- 
ment in  plaintiff's  favor  and  from  an  order  denying  the  de- 
fendant's motion  for  a  new  trial,  in  an  action  for  damages 
for  personal  injuries  sustained  by  the  plaintiff  through  being 
thrown  from  a  street-car  of  the  defendant  while  it  was  round- 
ing a  curve  at  the  comer  of  First  and  Spruce  Streets,  in  the 
city  of  San  Diego. 

The  appellant  assails  the  plaintiff's  amended  complaint  as 
not  stating  a  cause  of  action.  The  plaintiff  in  his  said  com- 
plaint, after  averring  that  he  was  a  passenger  for  hire  upon 
the  defendant's  car,  goes  on  to  allege  that  the  said  car  '' pro- 
ceeded in  a  northerly  direction  on  its  said  street-car  line,  and 
at  that  certain  point  on  the  comer  of  First  and  Spruce 
Streets,  while  said  car  was  rounding  said  curve,  and  while  the 
same  was  traveling  at  a  rate  of  speed  of  twenty  miles  per  hour 
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or  thereabouts,  plaintiflf  was  thrown  from  said  ear  and  injured 
as  hereinafter  set  forth."  The  plaintiff  then  proceeds  to 
allege  **that  the  said  defendant  company  was  negligent  in  the 
premises,  in  this  .  .  .  (b)  in  rounding  said  curve  at  an  ex- 
cessive rate  of  speed,  to  wit,  twenty  miles  per  hour  or  there- 
abouts; (c)  in  its  failure  to  provide  straps  or  other  facilities 
for  passengers  standing  to  hold  on  to.  .  .  .  That  by  reason  of 
the  negligence  aforesaid  plaintiff  was  thrown  from  said  car, 
as  hereinbefore  alleged,  and  struck  the  ground  with  great 
force,  and  by  reason  thereof,  and  by  reason  of  said  negligence, 
received  a  severe  injury,"  etc.  At  the  trial  the  plaintiff  fur- 
ther amended  his  complaint  by  alleging  that  as  the  car  ran  on 
to  the  curve,  **it  gave  a  sudden  and  violent  jerk,  by  reason 
of  which  and  at  which  time  plaintiff  was  thrown  from  said 
car  and  injured."  We  are  of  the  opinion  that  the  complaint 
as  thus  amended  sufficiently  stated  a  cause  of  action. 

The  appellant  next  contends  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict,  in  that  it  fails  to  show  that  the 
accident  was  the  result  of  any  negligence  on  the  part  of  de- 
fendant company.  The  plaintiff  himself  testified  in  relation 
to  the  accident;  that  he  had  boarded  defendant's  car  at  the 
comer  of  B  and  Third  Streets  at  some  time  after  11  o'clock 
on  the  night  of  his  injury.  It  had  been  raining ;  the  car  was 
very  crowded,  persons  were  standing  on  the  front  and  rear 
platforms  and  on  the  steps  of  the  car;  he  gained  standing 
room  on  the  rear  platform,  and,  as  some  of  the  passengers  got 
off,  was  able  to  step  over  to  the  door  of  the  car  but  could  not 
get  inside  because  of  its  crowded  condition ;  he  was  standing 
leaning  against  the  door  when  the  car  came  down  the  steep 
hill  above  the  curve  going  very  fast,  about  twenty  miles  an 
hour ;  he  had  a  package  under  his  right  arm  and  was  trying 
to  get  hold  of  the  piece  that  runs  down  from  the  roof  to  the 
floor ;  the  car  made  a  terrible  jerk  at  the  curve  and  threw  him 
off.  The  plaintiff  also  testified  that  he  had  been  accustomed 
to  ride  on  this  car  along  this  portion  of  its  route  and  knew 
that  the  hill  and  curve  were  there.  There  was  other  testi- 
mony supporting  plaintiff,  to  the  effect  that  the  car  was  going 
at  a  more  rapid  rate  of  speed  than  usual  as  it  approached  the 
curve.  There  was  also  evidence  on  the  part  of  the  defend- 
ant contradicting  that  of  the  plaintiff  as  to  the  rate  of  speed 
of  the  car  and  as  to  a  jerk  at  the  curve,  which  it  is  not  neces- 
sary to  recite  in  detail,  for  it  is  evident  that  there  was  suffi- 
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cient  evidence  presented  in  support  of  the  plaintiff's  case  to 
make  it  a  proper  case  for  tl^e  jury,  upon  the  authority  of  Bab- 
ecck  V.  Los  Angeles  Traction  Co.,  128  Cal.  173,  [60  Pac.  780], 
and  Qraif  v.  United  RaUroads,  post,  p.  171,  [172  Pac.  603]. 

It  is  next  contended  by  the  appellant  that  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law,  in  not 
taking  proper  precautions  to  guard  himself  from  the  danger 
of  falling  or  being  thrown. from  the  car  as  it  approached  a 
curve,  the  existence  of  which  he  knew,  and  at  a  rate  of  speed 
of  which  he  was  aware.  Appellant  cites  numerous  cases  from 
this  and  other  jurisdictions  which  it  claims  supports  this  posi- 
tion. But  upon  this  point  also  the  most  recent  and  approved 
decisions  of  this  court  are  to  the  effect  that  under  like  circum- 
stances to  those  disclosed  in  the  case  at  bar  the  question  of 
the  plaintiff's  contributory  negligence  is  one  which  should 
proi)erly  be  submitted  to  the  jury.  The  most  recent  utter- 
ance of  this  court  upon  the  subject,  citing  and  sustaining 
earlier  cases,  is  that  of  Cfraff  v.  United  Railroads,  supra. 

The  appellant  further  urges  that  the  court  erred  in  giving 
the  following  instructions : 

**In  fixing  the  compensation  you  take  into  account,  if  you 
find  that  he,  by  reason  of  the  negligence  of  the  defendant, 
had  been  injured,  then  you  take  into  account  the  extent  of  his 
injuries,  and  whatever  pain  and  suffering,  either  physical  or 
mental,  he  has  undergone  by  reason  of  that  injury,  resulting 
from  the  negligence  of  the  defendant,  and  what  pain  and 
suffering  he  will  yet  undergo  which  can  be  traced  and  is  the 
result  of  that  injury. 

''You  also  take  into  account  his  loss  of  time,  that  is,  his 
inability  to  earn  money,  which  has  resulted  from  the  injury 
which  he  received  by  the  negligence  of  the  defendant,  what- 
ever loss  of  time,  loss  of  ability  to  earn  money,  has  resulted 
up  to  this  time,  and  whatever  loss  of  time  or  loss  of  ability 
to  earn  money  will  result  in  the  future,  and  which  can  be 
traced  by  you  to  the  result  of  this  injury,  and  due  to  the 
negligence  of  the  defendant. " 

It  is  the  appellant's  contention  that  these  instructions  vio- 
late the  rule  laid  down  in  the  case  of  Melone  v.  Sierra  Ry,  Co,, 
151  Cal.  117,  [91  Pac.  522],  in  that  they  permit  the  jury  to 
speculate  upon  the  future  pain  and  suffering  of  the  plaintiff, 
and  also  as  to  his  loss  of  time  and  ability  to  earn  money ;  and 
do  not  confine  these  elements  of  damage  to  that  detriment 
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which  would  be  certain  to  result  from  the  plaintiff's  injurj. 
The  difference  between  the  instructions  which  were  the  tab- 
ject  of  the  court's  criticism  in  the  Melone  case  and  those  abovis 
quoted  is  clear  upon  a  comparison  of  the  two  sets  of  instruo- 
tions.  In  the  Melone  case  the  instructions  as  to  the  plain- 
tiff's future  injuries  were  phrased  in  the  subjunctive,  and  it 
was  in  this  that  their  vice  consisted ;  while  in  the  case  at  bar 
the  court  instructed  the  jury  that  in  estimating  the  compen- 
sation which  the  plaintiff  could  recover  as  a  result  of  his  in- 
juries, it  could  take  into  account  ''what  pain  and  suffering 
he  will  yet  undergo,  which  can  be  traced  and  is  the  result  of 
that  injury" ;  and  as  to  the  plaintiff's  future  loss  of  time  and 
of  ability  to  earn  money,  the  court  confined  the  jury  to  that 
**  which  can  be  traced  by  you  to  the  result  of  this  injury  and 
due  to  the  negligence  of  the  defendant."  These  are,  in  effect, 
instructions  to  the  jury  that  the  plaintiff  was  to  be  limited 
in  his  right  to  recovery  as  to  these  elements  of  damage  to  such 
damages  as  it  was  reasonably  certain  he  would  suffer  in  the 
future,  and  they  are  thus  within  the  rule  declared  to  be  the 
correct  rule  for  the  admeasurement  of  such  elements  of  dam- 
age in  the  Melone  case,  and  to  such  as  are  permissible  under 
section  3283  of  the  Civil  Code. 

The  appellant  finally  contends  that  the  court  erred  in  its 
refusal  to  give  certain  instructions  requested  by  the  defendant 
and  dealing  with  particular  phases  of  the  evidence  in  the  case. 
It  is  not  necessary  to  set  forth  in  detail  these  instructions  nor 
refer  to  the  argument  or  authorities  cited  by  the  appellant  in 
their  support,  for  the  reason  that  the  court,  after  a  careful 
examination  of  the  whole  body  of  instructions  given  by  the 
trial  court,  is  of  the  opinion  that  they  suflSciently  cover  the 
points  emphasized  by  the  defendant  in  its  suggested  instruc- 
tions, and  that,  upon  the  whole,  the  jury  were  fully  and  fairly 
instructed  as  to  the  rules  of  law  by  which  they  were  to  be  gov- 
erned in  arriving  at  their  verdict;  and  hence  that  there  was 
no  error  committed  in  refusing  to  give  the  instructions  re- 
quested by  the  defendant. 

Judgment  and  order  affirmed. 

Sloss.  J.,  and  Shaw,  J.,  concurred. 


Digitized  by 


Google 


April,  1918.]        Graff  v.  Unitbd  Railroads.  171 


[6.  F.  No.  7388.    In  Bank.— April  16,  1918.] 

WARREN  GRAFF,  Respondent,  v.  UNITED  RAILROADS 
OP  SAN  FRANCISCO  (a  Corporation),  Appellant. 

KXGLIGENOX  —  STBXET     RAILROADS  —  INJUKT  TO    PASSENGER     BiDINO    ON 

Plattoru — ^Bxs  Ipsa  LoQurrua— Misleading  Statement  of  Rule 
OF  Law.— The  statement  that  "the  rule  of  law  is  that  where  an  in- 
jured passenger  is  riding  in  an  unusual  position,  which  position  in- 
ereases  his  danger,  the  doctrine  of  res  ipsa  loquitur  does  not  apply, 
and  no  presumption  arises  that  resulting  injury  was  due  to  the 
aegligence  of  the  carrier,"  is  misleading,  it  being  obvious  that  the 
proof  may  show  that  the  passenger  was  riding  in  an  unusual  posi- 
tion which  increased  his  danger,  and  may  also  show  that  the  injury 
arose  from  something  done  by  the  carrier  in  operating  the  car,  in 
which  case  a  prima  facie  case  of  negligence  is  made,  and  the  burden 
is  cast  on  the  carrier  to  show  that  the  thing  done  by  it  which  caused 
the  injury  was  not  the  result  of  its  negligence. 

Id. — Injury  from  Manner  of  Operating  Gas  ob  from  Plaintiff's 
Gabeles&ness — Question  for  Jury. — ^Where  there  is  a  dispute  over 
the  question  whether  an  injury  to  a  passenger  arose  from  the  manner 
of  operating  the  car  or  from  plaintiff's  carelessness  in  standing  too 
near  the  edge  of  the  ear  platform,  the  question  as  to  which  was  the 
cause  of  the  injury  should  be  left  to  the  jury. 

Id. — Plaintiff's  Opportunity  to  Secure  Safety  —  Conflicting  JM- 
DENGB. — In  an  action  for  injury  to  a  passenger  on  a  street  railway 
car  who  was  thrown  from  the  platform  of  the  car  on  which  he  was 
riding  while  rounding  a  curve,  where  it  was  claimed  by  the  defend- 
ant that  the  plaintiff  was  guilty  of  contributory  negligence  in  not 
entering  the  body  of  the  car  when  the  opportunity  offered,  and 
there  was  evidence  on  behalf  of  the  defendant  to  show  that  such 
opportunity  did  present  itself,  but  evidence  for  the  plaintiff  went 
to  show  that  every  seat  in  the  body  of  the  car  was  occupied,  that 
passengers  were  crowded  in  the  aisle,  and  several  were  standing  on 
the  platform  where  the  plaintiff  was,  the  determination  of  those  dis- 
puted facts,  under  the  circumstances,  was  for  the  jury. 

Id. — Standing  on  Platform  not  Negligence  Per  Se. — Standing  on  the 
front  platform  of  a  moving  electric  car  is  not,  in  this  state,  negli- 
gence per  se. 

ID.--A8SUMPTION   BY   PASSENGER   OF    RiSK— INSTRUCTION    PROPERLY  BE- 

FUSED. — The  trial  court  was  justified  in  refusing  an  instruction  re- 
quested in  such  case  by  the  defendant  to  the  effect  that  if  the  plain- 
tiff, for  his  own  convenience^  was  riding  on  the  platform  and  was 
thus  exposed  to  dangers  which  he  would  not  have  incurred  within  the 
ear,  and  if  he  could  have  entered  the  car  a  reasonable  time  before  the 
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accident  and  remained  inside  until  the  accident,  he  assumed  respon- 
gibility  for  the  increased  risks,  and  if  he  was  injured  solely  in  conse- 
quence of  such  increased  risks,  the  verdict  must  be  for  the  defend- 
ant, since  the  requested  instruction  charged  the  plaintiff  with  the 
assumption  of  all  increased  risks,  whereas  the  only  increased  risks  he 
assumed  were  those  occasioned  by  his  position,  and  arising  from  the 
due  operation  of  the  ear;  he  did  not  assume  the  increased  risks  of 
any  misconduct  of  the  motorman  in  such  operation. 

Id.— Sudden  Swayino  <»  Jmuc  of  Cae— Instruction  Bkfused. — ^A  re- 
quested instruction,  in  such  case,  that  if  the  plaintiff  was  thrown 
from  the  car  by  any  swaying  motion  or  sudden  jerk,  ordinarily  inci- 
dent to  the  running  of  cars,  the  verdict  should  be  for  the  defendant, 
was  also  properly  refused,  since  it  implied  that  the  plaintiff  assumed 
the  risk  of  such  a  jerk,  even  if  it  arose  from  the  reckless  operation 
of  the  car  by  the  motorman,  who  had  knowledge  of  the  plaintiff's 
presence  on  the  platform. 

Id. — CoNTBiBUTOBT  NEGLIGENCE — Ebboneoub  INSTRUCTION. — An  instruc- 
tion that,  in  effect,  told  the  jury  that  as  matter  of  law,  notwith- 
standing the  passenger's  place  of  added  peril  on  the  platform,  which 
the  plaintiff  had  voluntarily  assumed,  a  legal  presumption  of  negli- 
gence arose  against  the  defendant  by  virtue  of  the  fact  that  the 
plaintiff  sustained  injury,  was  erroneous. 

Id. — Instructions — General  Approval  of. — The  supreme  court's  ap- 
proval generally  of  instructions  is  not  a  specific  approval  of  an 
instruction  not  criticised. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Geo.  A.  Sturtevant,  Judge. 

,  The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  M.  Abbott,  Wm.  M.  Cannon,  and  Kingsly  Cannon,  for 
Appellant. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Respondent. 

SHAW,  J. — In  the  decision  of  this  case  in  Department  the 
judgment  was  reversed  because  of  the  instruction  which 
appears  in  the  latter  part  of  the  opinion  upon  the  subject  of 
the  presumption  arising  from  an  injury  to  a  passenger  while 
(m  board  a  railroad  car.  In  commenting  upon  this  instruc- 
tion the  opinion  contained  the  following:  **The  rule  of  law  is 
that  where  an  injured  passenger  is  riding  in  an  unusual  posi- 
tion, which  position  increases  his  danger,  the  doctrine  of  res 
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ipsa  loquitur  does  not  apply  and  no  presumption  arises  that 
resulting  injury  was  due  to  the  negligence  of  the  carrier." 
The  rehearing  was  granted  because  it  was  considered  that  this 
statement  might  be  misleading.  The  concluding  sentence  of 
the  opinion  is  also  misleading.  It  is  obvious  that  the  proof 
may  show  that  the  passenger  was  riding  in  an  unusual  posi- 
tion which  increased  his  danger,  and  may  also  show  that  the 
injury  arose  from  something  done  by  the  carrier  in  operating 
the  car.  In  such  a  case  a  prima  facie  case  of  negligence  is 
made,  and  the  burden  rests  upon  the  carrier  to  show  that  the 
thing  done  by  it  which  caused  the  injury  was  not  the  result 
of  its  negligence.  The  true  rule  on  the  subject  is  stated  in  the 
Steele  case,  cited  in  the  opinion,  and  in  Wyait  v.  Pacific  etc. 
R.  Co,,  156  Cal.  174,  [103  Pac.  892]. 

It  is  true  that  this  instruction  has  been  approved  in  a  num- 
ber of  cases  decided  by  this  court,  but  it  will  be  found  that 
in  each  case  there  was  no  dispute  over  the  proposition  that 
the  injury  arose  from  the  manner  of  operating  the  car.  When 
that  is  the  case  the  instruction,  although  it  does  not  fully  state 
the  doctrine,  is  correct  when  applied  to  such  a  case,  and  the 
court  would  not  reverse  the  judgment  because  of  the  failure  to 
give  the  modifications  which  might  be  necessary  if  the  evidence 
were  of  a  different  character.  In  the  present  case  there  was 
a  dispute  over  the  question  whether  the  injury  arose  from  the 
manner  of  operating  the  car,  or  from  the  plaintiff's  careless- 
ness in  standing  too  near  the  side  thereof,  and  the  question 
as  to  which  was  the  cause  of  the  injury  should  have  been  left 
to  the  jury  instead  of  being  taken  from  them  by  the  absolute 
character  of  the  instruction  given. 

With  this  explanation  of  the  concluding  sentence,  and  the 
passage  above  quoted  and  the  authorities  cited  in  support  of 
it  eliminated,  we  adhere  to  the  opinion  rendered  in  Depart- 
ment.   It  is  as  follows: 

'^Plaintiff  charged  that  while  a  passenger  upon  an  electric 
car  of  the  defendant  and  riding  on  the  front  platform  thereof 
the  motorman  propelled  the  car  around  a  curve  at  a  greatly 
excessive  speed  causing  him,  the  plaintiff,  to  be  thrown  vio- 
lently from  the  car  to  the  ground,  the  car  passing  over  both 
of  his  legs,  necessitating  amputation  of  both.  Defendant  an- 
swered by  denial  and  affirmatively  charged  that  the  injuries 
sustained  by  plaintiff  were  due  to  his  own  negligence.  The 
jury  rendered  a  verdict  for  plaintiff.    On  defendant's  motion 
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for  a  new  trial  the  court  reduced  the  verdict  and  plaintiff 
accepted  the  reduction.  The  motion  for  a  new  trial  was  then 
denied  and  defendant  appeals  from  the  judgment  and  order 
so  doing. 

"Defendant's  first  contention  is  that  plaintiff's  own  evi- 
dence establishes  his  contributory  negligence  beyond  a  doubt, 
and  that  the  court  erred  in  refusing  to  instruct  the  jury  to 
return  its  verdict  in  favor  of  defendant.  Plaintiff,  it  appears, 
was  familiar  with  the  tracks  over  which  he  was  traveling  and 
with  the  curves  thereon.  He  was  on  the  front  platform  of 
the  car  near  an  open  door  on  the  right-hand  side  of  the  car 
which  permitted  the  ingress  and  egress  of  passengers.  He 
was  in  conversation  with  a  friend.  He  turned  his  head 
slightly  to  speak  to  this  friend  when  the  car  took  the  curve 
and  hurled  him  through  the  open  door.  He  was  standing 
next  to  another  door  opening  into  the  body  of  the  car  and  so 
far  as  he  remembered,  though  his  memory  was  not  good,  he 
was  not  leaning  against  it  nor  holding  to  anything.  He  was 
accustomed  to  ride  on  electric  cars  and  on  the  cars  of  that 
particular  line,  and  was  standing  balancing  himself.  The 
evidence  was  conflicting  as  to  the  speed  with  which  the  car 
took  the  curve.  It  will  be  assumed  that  the  jury  believed  that 
it  was  at  an  undue  speed  and  that  the  motorman  was  guilty 
of  negligence  in  view  of  the  fact  that  to  his  knowledge  pas- 
sengers were  standing  on  the  front  platform.  Though  wit- 
nesses for  the  plaintiff  testified  that  plaintiff  was,  or  appa- 
rently was,  holding  on  to  the  iron  gate  or  a  handrail  of  the 
car  and  that  he  also  was  leaning  with  his  back  against  the 
door,  it  is  said  that,  by  virtue  of  plaintiff's  own  testimony, 
this  evidence  is  not  sufficient  to  raise  a  conflict.  We  think, 
however,  that  it  is,  and  that  we  are,  bound  to  assume  that  the 
jury  concluded  that  the  plaintiff  was  doing  both  of  these 
things,  and  this  is  so  because  it  is  a  part  of  common  experi- 
ence that  a  man  who  has  received  so  tremendous  a  shock  as 
that  which  this  plaintiff  sustained,  frequently  comes  through 
his  injuries  with  no  clear  memory  of  the  accident  itself  or  the 
events  that  occurred  immediately  antecedent  thereto.  This 
truth  is  one  of  common  knowledge  and  is  universally  recog- 
nized in  the  medical  books.  Plaintiff's  own  testimony  in  this 
regard  is,  'at  the  present  time  since  this  accident  my  memory 
is  pretty  bad/ 
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*'It  is  said  that  it  was  plaintiff's  duty,  even  if  obliged  to 

stand  temporarily  on  the  front  platform,  to  enter  the  body 

of  the  ear  and  thus  make  his  position  safe  when  opportunity 

presented  itself  so  to  do;  that  such  opportunity  did  present 

itself  and  plaintiff  was  gnilty  of  contributory  negligence  in 

not  making  use  of  the  opportunity.    Upon  the  question  of  the 

condition  of  the  ear,  however,  the  evidence  is  in  dispute,  that 

of  the  plaintiff  going  to  show  that  in  the  body  of  the  car  every 

seat  was  occupied,  that  passengers  were  crowded  in  the  aisle 

and  six  or  seven  more  were  standing  on  the  platform  where 

he  was.    Under  these  circumstances,  again,  the  determinatioift 

of  these  disputed  facts  is  for  the  jury. 

''Authorities  are  cited  by  appellant  declaring  that  the  mere 
presence  of  a  passenger  upon  an  electric  car  on  the  platfoim 
when  there  is  space  for  him  within  the  body  of  the  car  is  con- 
clusive upon  the  contributory  negligence  of  the  plaintiff,  and 
to  this  effect  it  is  contended  are  Hodler  v.  Public  Service  By. 
Co^  85  N.  J.  L.  346,  [88  AtL  1071],  and  Ward  v.  Inter^ 
fuaional  B.  Co.,  206  N.  T.  83,  [Ann.  Caa.  1914A,  1170,  99 
N.  E.  262],  but  whatever  may  be  the  rule  in  these  jurisdic- 
tions, such  is  not  the  rule  in  this  state  nor  in  the  majority  of 
states,  nor  yet  do  we  conceive  it  to  be  the  rule  independently 
of  statute  in  the  state  of  New  York,  for  it  is  said  in  Nolan  t. 
Brooklyn  City  etc.  By.,  87  N.  T.  63,  [41  Am,  Eep.  345],  'The 
rule  is  settled  that  independent  of  the  mandate  of  the  stat- 
ute ...  it  is  not,  even  in  the  case  of  steam  cars,  negligence 
per  se  for  a  passenger  to  stand  on  the  front  platform  of  a 
moving  car.'  {Kelly  v.  Santa  Barbara  etc.  B.  B.  Co.,  171  CaL 
415,  423,  [Ann.  Cas.  1917C,  67,  153  Pac.  903] ;  Prvitt  v.  San 
Pedro  etc.  B.  B.  Co.,  161  Cal.  29,  [36  L.  R.  A.  (N.  S.)  331,  118 
Pac.  223] ;  HoUoway  v.  Paeadena  etc.  By.  Co.,  130  Cal.  177, 
[62  Pac  478] ;  Babcock  v.  Los  Angeles  Traction  Co.,  128  CaL 
173,  [60  Pac.  780] ;  Seller  v.  Market  St.  By.  Co.,  139  Cal.  268, 
[72  Pac.  1006] ;  Lynn  v.  SoutJiem  Pac.  Co.,  103  Cal.  7,  [24 
L.  B.  A,  710,  36  Pac.  1018] ;  6  Cyc.  653;  3  Thompson  on 
Negligence,  sec.  2954.)  The  defendant  proffered  and  the 
court  refused  to  give  the  following  instructions: 

"(1)  *If  the  plaintiff  voluntarily  and  for  his  own  conve- 
nience was  riding  on  the  platform  of  the  car  at  the  time  and 
place  in  question,  and  was  thus  exposed  to  dangers  which  he 
would  not  have  encountered  had  he  entered  and  remained 
within  the  car,  and  that  he  could  have  entered  the  ear  a  rea- 
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Bonable  time  before  the  accident  and  remained  therein  until 
the  time  of  the  accident;  I  instruct  you  that  the  plaintiff  as- 
sumed responsibility  for  the  increased  risks,  if  any,  which  he 
thus  voluntarily  exposed  himself  to,  and  if  he  was  injured 
solely  in  consequence  of  such  increased  risk,  I  instruct  you 
that  he  cannot  recover,  and  your  verdict  must  be  in  favor  of 
the  defendant.' 

*'  (2)  'If  you  find  that  the  plaintiff  was  thrown  from  the 
car  either  by  any  swaying  motion  or  any  sudden  jerk,  and 
that  such  motion  or  jerk  is  ordinarily  incident  to  the  running 
of  cars,  under  the  circumstances  of  this  case,  you  are  instructed 
tl^at  your  verdict  must  be  in  favor  of  the  defendant.* 

''It  was  justified  in  so  doing,  for  both  of  these  instructions 
contain  a  declaration  not  warranted  in  law.  By  the  first  the 
jury  would  have  been  told  that  the  plaintiff  'assumed  respon- 
sibUity  for  the  increased  risks'  occasioned  by  his  presence  on 
the  platform,  and  'if  he  was  injured  solely  in  consequence  of 
such  increased  risk,'  he  could  not  recover.  Something  of  what 
has  heretofore  been  said  points  out  the  error  in  law  here  de- 
clared. Specifically,  the  vice  of  the  instruction  is  that  it 
charges  the  plaintiff  with  the  assumption  of  all  increased 
risks,  whereas,  the  only  increased  risks  which  he  assumed  were 
those  occasioned  by  his  position  and  arising  from  the  due 
operation  of  the  car  by  the  motorman  who  had  knowledge  of 
that  position.  He  did  not  assume  the  increased  risks  of  any 
misconduct  upon  the  part  of  the  motorman  in  such  operation. 
The  specific  legal  flaw  of  the  second  instruction  justifying  its 
refusal  is  that  it  charges  the  jury  that  plaintiff  assumed  the 
responsibility  of  injury  from  any  'sudden  jerk  ordinarily 
incident  to  the  running  of  cars  under  the  circumstances  of 
this  case,'  and  here  again  is  the  implication,  if  not  the  state- 
ment, that  the  plaintiff  assumed  the  risk  of  such  a  jerk  even 
if  it  arose  from  the  reckless  operation  of  the  car  by  the  motor- 
man  who  had  knowledge  of  his  presence  on  the  platform. 
Making  reference  to  the  discussion  of  this  question  in  Kelly  v. 
Santa  Barbara  etc.  R.  B.  Co.,  171  Cal.  415,  [Ann.  Cas.  1917C, 
67,  153  Pad.  903],  nothing  further  need  here  be  added. 

"Finally,  the  court  instructed  the  jury  in  the  following 
language : 

"  'Contributory  negligence  on  the  part  of  a  passenger  can- 
not be  presumed  from  the  mere  fact  of  injury,  but  must  be 
proved.    On  the  other  hand,  the  proof  of  an  injury  to  a  pas- 
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senger  on  the  car  of  a  common  carrier  casts  upon  the  common 
carrier  the  burden  of  proving  that  the  injury  was  occasioned 
by  inevitable  casualty  or  some  other  cause  which  human  care 
and  foresight  could  not  prevent,  or  by  the  contributory  negli- 
gence of  the  passenger,  unless  the  proof  on  the  part  of  the 
passenger  tends  to  show  that  the  injury  was  occasioned  by  the 
contributory  negligence  of  the  passenger,  or  by  inevitable 
casualty,  or  some  other  cause,  which  human  care  and  foresight 
could  not  prevent.    A  consideration  of  Steele  v.  Pacific  Eleo, 
By.  Co,,  168  Cal.  375,  [143  Pac.  718],  will  establish  the  in- 
applicability  and  the  injury  of  this  instruction.  .  .  .  Froem- 
ing  V.  Stockton  Elec.  R,  B,  Co.,  171  Cal.  401,  [Ann.  Cas. 
1918B,  408,  153  Pac.  712],  is  relied  on  by  respondent  as 
authority  for  the  giving  of  this  instruction  under  these  cir- 
cumstances.    It  is  true  that  this  instruction  was  there  given. 
It  is  also  true  that  this  court  declared  that  the  jury  was  ably 
and  painstakingly  instructed,  but  no  objection  was  made  to 
the  giving  of  this  instruction,  and  under  familiar  principles 
the  court's  general  approval  of  the  instructions  was  not  a  spe- 
cific approval  of  an  instruction  not  criticised.    The  injury 
worked  by  this  instruction  is  most  apparent.    It  directed  the 
jury  in  its  deliberations  by  telling  them  that  as  matter  of  law, 
notwithstanding  the  place  of  added  peril  which  the  plaintiff 
had  voluntarily  assumed,  a  legal  presumption  of  negligence 
arose  against  the  defendant  by  virtue  of  the  fact  that  he  sus- 
tained injury.*' 
The  judgment  and  order  appealed  from  are  reversed. 

Sloss,  J.,  Wilbur,  J.,  Richards,  J.,  pro  tern.,  Melvin,  J.,  and 
Angellotti,  C.  J.,  concurred. 

CLXXVni  Cal.— 12 
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v 

[L.  A.  No.  4233.    Department  Two.^April  17,  1918.] 

EUGENE  KURTZ  et  ux.,  Respondents,  v.  WILLIAM  C. 
CUTLER,  Defendant;  R.  G.  PUTNAM,  AppeUant. 

Appeal— Motion  to  Disioss — ^Lack  op  Spkcipications. — ^Lack  of  speei* 
fieatioiu  of  error  is  not  a  grovind  for  dismiBsal  of  an  appeal. 

Id. — Begobd — Ambiouitt — ^Two  Divpebent  Fhjno  Dates. — Where  two 
filing  marks  appear  to  be  indorsed  on  a  purported  biU  of  exceptions 
in  the  printed  transcript,  showing  that  it  was  indorsed  as  filed  on 
two  different  dates,  the  ambiguity  wiU  be  determined  by  the  appel- 
late court  against  the  party  seeking  to  establish  error. 

Id. — ^Betibement  op  Judge  prom  Oppice  —  Judicial  Notice. — The 
supreme  court  will  take  notice  of  the  date  of  the  retirement  from 
office  of  the  judge  who  denied  a  motion  for  a  new  trial. 

Id. — ^Diminution  op  Becobo — Jukisdiction — Lack  op  F6web  op  Judge 
AriEB  Expiration  op  Tebm. — The  judge,  after  the  expiration  of 
his  term  of  office,  was  utterly  without  power  to  make  an  order  in 
diminution  of  the  record,  even  by  stipulation  of  counsel  for  the  par- 
ties, since  jurisdiction  cannot  be  conferred  by  stipulation. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  denying  a  new  trial.    E.  P.  Unangst,  Judge. 

!tlie  facts  are  stated  in  the  opinion  of  the  court. 

Ben  S.  Hunter,  for  Appellant. 

B.  F.  Thomas,  and  Haas  &  Dunnigan,  for  Respondents. 

MBLVIN,  J.— Defendant  Putnam  appeals  from  an  order 
of  the  superior  court  denying  his  motion  for  a  new  trial. 

This  case  has  been  before  us  twice — once  on  motion  to  dis- 
miss and  again  on  motion  to  affirm  on  the  record.  The  first 
motion  was  denied  because  the  lack  of  specifications  of  error 
is  not  a  ground  for  dismissal,  and  the  other  was  denied  with- 
out prejudice  because  the  court  declined  to  make  the  inspec- 
tion of  the  record  which  would  be  involved  until  the  case 
should  be  regularly  before  us  on  appeal.  It  has  now  reached 
that  position,  and  we  will  examine  the  transcript  in  the  light 
of  the  contention  of  respondents  that  there  is  no  record  upon 
which  the  court  may  consider  any  alleged  errors. 
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The  action  was  one  relating  to  the  reaciasion  of  a  contract 
for  the  exchange  of  real  property  and  the  recovery  of  the  land 
of  plaintiffs  alleged  to  have  heen  secured  by  fraud.  Chrono- 
logically, the  following  facts  appear  from  the  record  before  us : 

The  original  complaint  was  filed  May  22,  1908;  amended 
complaint  December  15,  1908;  and  the  case  came  on  regularly 
for  trial  June  13,  1911.  The  decree  was  filed  June  17,  1912, 
and  the  judgment-roll  was  filed  on  the  following  day.  There 
was  no  attempted  appeal  from  the  judgment.  The  court 
denied  the  motion  for  a  new  trial  August  19,  1914,  and  notice 
of  appeal  from  said  order  was  filed  October  16,  1914,  having 
been  served  upon  the  attorneys  for  respondents  on  some 
earlier  day  of  the  same  month. 

Following  the  clerk's  certificate  to  the  judgment-roll  in  the 
printed  transcript  before  us  are  fifty  pages  of  matter  under 
the  title,  ''Bill  of  Exceptions,"  purporting  to  be  an  assign- 
ment of  errors  and  specifications  of  the  particulars  of  insuffi- 
ciency of  evidence.  This  bill  does  not  purport  to  have  been 
signed  by  an  attorney,  settled  by  any  judge,  nor  formally 
filed  in  the  action. 

It  18  followed  by  that  which  apparently  is  a  reproduction 
of  a  document  fully  entitled  in  the  action  and  bearing  the 
designation,  ''Statement  on  Motion  for  New  Trial."  This 
Beems  to  be  a  statement  of  the  testimony  received  at  the  trial 
and  the  proceedings  thereon.  It  covers  more  than  four  hun- 
dred pages  of  the  printed  transcript.  Counsel  for  respond- 
ents stipulated  on  April  10,  1914,  that  it  was  a  true  and  cor- 
rect "bill  of  exceptions,"  which  might  be  settled  by  the  court. 
It  purports  to  have  been  settled  "within  the  time  and  as  re- 
quired by  law,'*  and  bears  the  name  of  the  Hon.  E.  P. 
Unangst,  judge  of  the  superior  court,  under  date  of  April  11, 
1914.  There  appear  to  have  been  two  filing  marks  on  this 
document,  for  the  printed  copy  shows  that  it  was  indorsed  as 
filed  April  23,  1914,  and  March  4,  1915.  If  we  regard  the 
printed  transcript  alone,  these  indorsements  create  an  ambi- 
guity which  we  must  settle  against  the  party  seeking  to  estab- 
lish error.  It  is  impossible  to  tell  when  the  documents  were 
filed  or  when  either  of  them  received  the  clerk's  indorsement. 
While  the  term  "bill  of  exceptions"  is  used  in  the  order  of 
settlement,  it  is  not  clear  whether  that  order  refers  to  the 
document  so  entitled  or  to  the  one  designated  as  "Statement 
on  Motion  for  New  Trial."    The  location  of  the  copy  of  thia 
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order  would  indicate,  however,  that  it  was  meant  to  apply 
only  to  the  latter  paper,  and  that,  therefore,  there  is  no 
authenticated  bill  or  statement  containing  any  specifications 
of  error.  But  in  any  view  of  the  matter  we  are  bound  to  take 
official  cognizance  of  the  fact  that  Judge  Unangst  retired 
from  office  in  January,  1915,  and  that,  therefore,  if  the  last 
filing  mark  was  the  eol*rect  one,  there  was  no  record  on  file 
when  he  denied  the  motion  for  a  new  trial.  Upon  such  a  con- 
clusion we  would  have  no  specifications  of  error  before  us  upon 
which  we  could  act,  and,  therefore,  could  do  nothing  but  affirm 
the  order  for  want  of  a  proper  record. 

If  we  inspect  the  affidavits  and  stipulation  of  facts  filed 
upon  the  motion  to  affirm,  the  real  history  of  the  record 
becomes  clear.  Both  the  proposed  ''Bill  of  Exceptions''  and 
the  proposed  "Statement  on  Motion  for  New  Trial"  were 
served  by  copies,  under  one  cover,  upon  counsel  for  respond- 
ents. Subsequently  the  proposed  ''Bill"  was  left  by  the  clerk 
upon  the  desk  of  one  of  the  judges  of  Santa  Barbara  County, 
and  the  "Statement"  was  sent  to  Judge  Unangst  at  San  Luis 
Obispo,  after  counsel  had  agreed  to  certain  amendments  and 
the  said  amendments  had  been  inserted  in  an  engrossed  bill 
and  a  certificate  of  the  correctness,  signed  by  counsel,  had 
been  attached  thereto.  This  document,  as  engrossed,  sub- 
mitted to  the  judge  and  approved  by  him  did  not  contain  the 
matter  included  in  the  original  document  called  a  "Bill  of 
Exceptions."  In  other  words,  the  judge  never  had  before 
him  the  specifications  of  error  and  of  insufficiency  of  evidence, 
because  tiie  missing  paper  was  not  discovered  by  the  clerk 
until  long  after  the  judge's  term  of  office  had  expired.  He 
denied  the  motion  for  new  trial  on  August  19,  1914.  The 
record  then  before  him  contained  nothing  amounting  either 
in  form  or  substance  to  specifications  of  errors  of  law  or  in- 
sufficiency of  evidence.  After  discovery  of  the  missing  paper 
and  after  the  termination  of  Judge  Unangst 's  term  of  office, 
in  March,  1915,  he  made  an  order  amending  the  statement  on 
motion  for  new  trial  by  adding  thereto  the  specifications  of 
error  and  insufficiency  in  form  as  contained  in  the  proposed 
"Bill  of  Exceptions"  originally  served  on  counsel  for  plain- 
tiffs. This  he  did  after  receipt  of  a  letter  from  the  attorney 
for  appellant  containing  the  statement  that  the  paper  had 
been  omitted  inadvertently  from  the  engrossed  bill.  This 
letter  was  indorsed  by  L.  A.  Lewis  with  the  names  of  attor- 
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neys  for  respondents,  but  it  appears  by  affidavit  that  he  acted 
under  a  misapprehension  regarding  the  contents  of  the  letter, 
and  that  he  had  no  authority  to  represent  respondents  or  their 
counsel.    Subsequently  the  new  filing  mark  was  made. 

Whether  we  act  upon  the  record  contained  in  the  transcript 
or  regard  the  documents  filed  on  motion  to  affirm  as  still 
before  the  court  and  available  in  the  preparation  of  an  opin- 
ion, the  result  is  the  same.  The  order  must  be  sustained. 
The  former  judge  could  make  no  order  in  diminution  of  the 
record  even  if  counsel  for  the  parties  stipulated  that  he  might 
do  so.  Jurisdiction  may  not  be  conferred  by  stipulation.  He 
was  utterly  without  power  in  the  premises. 

In  affirming  the  order  for  the  reasons  above  set  forth,  we 
act  the  more  readily  because  we  have  carefully  read  the  briefs, 
and  upon  examination  of  the  case  find  the  contentions  of 
appellant  without  merit. 

The  order  is  affirmed. 

Victor  B.  Shaw,  J.,  pro  tern.,  and  Wilbur,  J.,  concurred. 


[L.  A.  No.  4142.    Department  Two.—April  17,  1918.] 

HUGHES  MANUFACTURING  AND  LUMBER  COMPANY 
(a  Corporation),  et  al.,  Respondents,  v.  L.  L.  ELLIOTT 
et  al.,  Appellants. 

Sale — ^Cobporate  Stock — Escrow  Instructions — Passing  of  Title 
TO  Purchaser. — ^Under  a  eontmct  for  the  sale  of  288  shares  of  the 
capital  stoek  of  a  banking  corporation,  by  which  it  was  provided 
that  the  stock  should  be  placed  in  escrow  and  that  if  not  paid  for 
within  six  months  the  vendors  should  have  the  option  of  rescinding 
the  sale  or  recovering  the  purchase  price,  written  escrow  instruc- 
tions by  the  vendors  to  the  escrow-holder,  with  whom  the  certificates 
were  deposited,  to  deliver  them  to  the  purchaser  in  whole  or  in  part 
on  payment  of  a  proportionate  part  of  the  purchase  price,  with 
interest,  and,  if  not  delivered  within  six  months,  to  return  the  stock 
to  the  vendors,  were  not  inconsistent  with  the  actual  vesting  of  title 
to  the  stock  in  the  purchasers  at  the  time  of  the  delivery  to  the 
escrow-holder. 

Id. — ^BxcHANOE  OF  Stock  Sold — Eptbct  on  Bights  of  Parties. — 
Where,  after  the  deposit  of  the  bank  stock  in  escrow,  the  stockhold- 
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en  of  the  bank  agreed  to  exchange  a  majority  of  the  bank  itoek  for 
■tock  of  an  insurance  eompanjy  and  the  vendors  of  the  bank  stock, 
at  the  request  of  the  purchasers,  signed  the  agreements  neeeuary 
for  that  purpose^  under  an  agreement  that  the  exchange  should  not 
affect  the  sale  of  the  bank  stock,  but  that  the  insurance  stock  should 
be  substituted  for  the  bank  stock,  it  was  of  no  consequence  that  the 
exchange  failed  of  consummation  because  of  the  disapproval  of  the 
bank  commissioner  and  the  insurance  commissioner. 

Id. — ^LiABiLiTT  or  Pdbchasib  tor  Pubohasb  Pbioe. — ^Where,  under  such 
agreement  of  exchange,  the  insurance  stock  was  deposited  in  escrow 
with  the  bank,  but,  after  the  disapproval  of  the  exchange  hj  the 
eommiseioner,  the  original  certificate  for  the  bank  stock  was  returned 
by  the  bank's  president  to  the  escrow-holder  under  the  original 
agreement^  the  purchasers,  under  the  original  agreement,  remained 
liable  in  an  action  for  the  purchase  price. 

Id. — Contract — Nbw  Party— Eight  of  Action. — The  obligation  of  a 
person  who,  after  the  execution  of  the  original  contract  of  sale, 
signed  the  same  as  a  party  tbereto,  and  in  all  subsequent  proceed- 
ings Was  recognized  by  the  vendors  as  a  party  to  the  contract  of 
purchase,  was  undistinguishable  from  that  of  the  other  parties  who, 
with  him,  were  made  defendants  in  an  action  to  recover  the  pur- 
chase price. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  J.  Thomas,  Scarborough  &  Bowen,  Edwin  A.  Meserve, 
and  Shirley  £.  Meserve,  for  Appellants. 

Sheldon  Borden,  and  George  H.  Moore,  for  Respondents. 

W'lLBUB,  J. — This  is  an  action  to  recover  from  the  de- 
fendants the  purchase  price  of  certain  bank  stock.  The 
agreement  for  this  purchase  was  in  writing,  dated  March  15, 
1911.  The  money  was  to  be  paid  within  six  months.  It  was 
provided  that  **said  stock  shall  be  placed  in  escrow  with  R.  J. 
Waters  to  be  by  them  delivered  upon  payment  to  said  bank 
by  said  second  parties  (defendants)  for  the  first  parties 
(plaintiffs)  said  sum  of  $24,480.  In  case  said  second  parties 
fail  or  neglect  to  pay  said  sum  of  $24,48Q  within  six  months, 
said  first  parties  shall  have  the  right  and  option  to  either  de- 
clare said  sale  canceled  or  recover  said  $24,480."    Subse- 
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quently,  on  March  24,  1911,  escrow  instructioxiB  directed  to 
R.  J.  WateiB  aa  escrow-holder  were  signed  by  the  parties 
plaintifls  and  delivered  to  him,  with  said  288  shares  of  stock. 
These  instractions  provided  that  the  stock  was  to  be  delivered 
in  whole  or  in  part  whenever  payment  was  made  therefor  at 
the  rate  of  $85  per  share,  plus  three  per  cent  interest  from 
March  24, 1911,  and  also  provided  that  ''In  case  the  said  stock 
has  not  been  delivered  to  the  said  parties  named  therein  on 
or  before  six  (6)  months  from  date,  you  will  return  said  stock 
or  such  portions  thereof  as  shall  then  remain,  to  the  Hughes 
Manufacturing  &  Lumber  Clompany."  The  purpose  of  this 
agreement  was  undoubtedly  to  secure  to  the  plaintiffs  the  pur- 
chase price  of  the  stock  and  to  give  possession  of  the  unpaid 
for  stock  to  the  escrow-holder.  The  provision  for  the  delivery 
of  the  possession  of  the  certificates  of  stock  unpaid  for  to  the 
vendors  at  the  expiration  of  six  months  was  not  inconsistent 
with  the  actual  vesting  of  title  of  all  the  stock  in  the  vendees 
at  the  time  of  the  delivery  of  the  stock  to  the  escrow-holder 
on  March  24,  1911.  The  escrow  instructions  did  not  provide 
that  the  sale  should  be  rescinded  at  the  expiration  of  six 
months.  They  merely  provided  that  the  shares  unpaid  for 
should  be  delivered  into  the  possession  of  the  vendors  at  that 
time,  while  the  contract  of  March  15th  gave  the  option  to  con- 
firm or  rescind  the  sale  to  the  vendors.  After  the  expiration 
of  the  six  months  the  vendors  of  the  stock  gave  notice  to  the 
vendees  that  they  would  expect  them  to  pay  the  full  purchase 
price  for  the  stock,  and  that  ''said  stock  is  still  with  said 
escrow-holder,  R.  J.  Waters,  subject  to  your  order."  Under 
these  circumstances  the  trial  court  was  justified  in  finding 
that  the  title  passed.  (Civ.  Code,  sees.  1140, 1141,  1748, 1756 ; 
CuthUl  V.  Peabody,  19  Gal.  App.  304,  [125  Pac.  926] ;  Hoover 
V.  Wolfe,  167  Cal.  337,  [139  Pac.  794] ;  Provident  Gold  Min- 
ing Co.  V.  Mamhattan  Securities  Co.,  168  Cal.  304,  [142  Pac. 
884] ;  Provident  Gold  Mining  Co.  v.  Haynes,  173  Cal.  44,  [159 
Pac.  155].) 

After  the  deposit  of  the  bank  stock  with  R.  J.  Waters,  it 
was  undertaken  by  the  stockholders  of  the  bank  to  exchange  a 
majority  of  the  stock  of  the  bank  for  stock  in  an  insurance 
company.  At  the  request  of  the  defendants  the  plaintiffs 
signed  the  various  agreements  necessary  for  such  exchange. 
This  was  done  in  pursuance  *of  a  written  agreement  between 
the  plaintiffs  and  defendants,   which   agreement  provided, 
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''but  said  exchange  shall  in  no  way  or  manner  affect  the  sale 
of  said  288  shares  of  the  said  Oil  &  Metal  Bank  &  Trust  Com- 
pany's  stock,  except  that  said  Vulcan  Pire  Insurance  Com- 
pany's stock  shall  be  substituted  in  place  thereof."  In  the 
agreement  of  exchange  by  which  the  insurance  company's 
«tock  was  to  be  substituted  for  the  bank  stock,  it  was  provided 
that  the  insurance  company's  stock  received  in  exchange  for 
the  bank  stock  was  to  be  deposited  in  escrow  with  the  bank 
and  to  remain  on  deposit  with  the  bank  as  security  for  cer- 
tain agreements  on  the  part  of  the  bank  stockholders.  The 
president  of  the  bank,  finding  that  the  proposed  exchange  was 
disapproved  by  the  bank  commissioner  and  by  the  insurance 
commissioner,  returned  the  original  certificate  for  288  shares 
of  bank  stock  to  R.  J.  Waters,  and  it  remained  with  him  until 
the  trial.  But  appellants  claim  that  the  agreement  of  ex- 
change was  consummated;  that  the  attempted  cancellation  of 
that  agreement  by  the  president  of  the  bank  was  unauthor- 
ized ;  that  the  title  to  the  bank  stock  passed  to  the  insurance 
company  or  to  one  Qalloway,  and  that  title  to  the  insurance 
company's  stock  passed  in  accordance  with  the  agreement  of 
C'xchange,  and  that  such  consummated  exchange  was  not 
a6Pected  by  the  unauthorized  act  of  the  president  of  the  bank 
in  returning  the  certificate  for  the  bank  stock  to  Waters.  It 
is  immaterial  whether  or  not  this  deal  was  consummated.  If 
it  was  consummated,  the  effect  of  the  transaction  was  that  the 
bank  held  the  substituted  insurance  company's  shares  under 
the  agreement  of  exchange  entered  into  by  the  plaintiff  for 
and  on  behalf  of  the  defendants.  If  not  consummated,  the 
mere  cancellation  of  the  288  shares  of  bank  stock  shares,  for 
the  purpose  of  issuing  a  certificate  to  effect  said  exchange, 
was  of  no  consequence.  The  reissue  of  the  original  certifi- 
cate for  288  shares  and  its  redeposit  with  Waters  placed  the 
matter  substantially  where  it  was  in  the  first  instance.  In 
either  event  the  whole  transaction  having  been  at  the  request 
of  the  defendants,  they  are  in  no  position  to  complain.  Upon 
payment  of  the  purchase  price  they  would  secure  all  plain- 
tiff's  rights  in  the  bank  stock  or  in  the  stock  so  substituted 
therefor.  If  the  transactions  with  reference  to  the  exchange 
of  the  stock  have  any  significance,  they  merely  emphasize  the 
fact  that  both  parties  regarded  the  stock  as  the  property  of 
the  defendants.  * 
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Defendant  Montgomery,  after  the  execution  of  the  original 
contract,  signed  the  same  as  a  party  thereto,  and  in  all  subse- 
quent proceedings  in  relation  thereto  he  was  recognized  as 
such  by  the  plaintiffs.  We  see  nothing  in  the  case  to  dis- 
tinguish his  obligation  from  that  of  the  other  defendants. 

Judgment  affirmed. 

Melvin,  J.,  and  Victor  E.  Shaw,  J.,  pro  tern.,  concurrecL 
Hearing  in  Bank  denied. 


[L.  A.  No.  4211.    Department  One.— April  17,  1918.] 

CITIZENS'  TRUST  AND  SAVINGS  BANK  (a  Corpora- 
tion), as  Ouardian,  etc.,  Appellant,  v.  JOHN  C. 
TUFFBEE  et  al.,  as  Executors,  etc.,  Respondents. 

Tbust— AcnoN  TO  Declasi  akd  Enforce — Deed  fboh  Son  to  Motheb — 
SumcnsNCT  or  Evidbnob  to  Sustain  Findings. — In  this  action 
hj  the  guardian  of  an  incompetent  to  have  it  declared  that  a  deed 
executed  by  him  to  his  mother  was  intended  to  create  a  trust  for 
his  benefit,  and  to  enforce  such  trust,  it  is  held  that  the  evidence 
sustained  the  findings  against  the  trust  claimed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    W.  H.  Thomas,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cates  &  Robinson,  for  Appellant. 

S.  M.  Davis,  for  Respondents. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  defendant's  favor  in  an  action  to  declare  and  enforce 
a  trust  in  real  property.  The  original  defendant,  Carolina 
B.  Pittman,  was  the  mother  of  one  Fred  B.  Tuffree,  of  whom 
the  plaintiff  is  guardian.  The  evidence  presented  at  the  trial 
disclosed  the  following  facts:  The  property  in  question  was 
a  part  of  a  large  tract  which  belonged  originally  to  Mrs.  Pitt- 
man  as  a  part  of  her  separate  estate.  In  the  year  1902,  while 
the  father  of  Fred  B.  Tuffree  was  still  living,  his  parents 
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joined  in  a  gift  deed  of  the  premises  to  him,  placing  the  same 
in  escrow,  to  be  delivered  upon  his  mother's  death  and  at  the 
same  time  placing  him  in  possession  of  the  property  and  in  the 
enjoyment  of  its  income.  In  the  year  1907,  at  his  request, 
his  mother  made  and  delivered  to  her  said  son  a  deed  of  gift 
of  the  same  property.  Soon  thereafter  he  became  involved  in 
an  entangling  transaction  with  some  other  people,  and,  being 
in  danger  of  losing  the  property,  came  to  his  mother  for  re- 
lief. She  untangled  him  from  the  difficulties  in  which  he 
was  involved  at  that  time.  It  appears  that  said  Fred  B.  Tuf- 
free  had  been  for  a  long  time  aflQicted  with  periodical  attacks 
of  lunacy  or  incompetency,  during  which  he  was  incapable 
of  caring  for  his  property  and  was  in  danger  of  giving  it 
away  to  strangers.  In  the  year  1909,  not  long  after  an  emer- 
gence from  one  of  these  spells,  he  came  to  his  mother  and 
offered  to  deed  back  the  property  to  her,  and,  in  fact,  and 
upon,  his  own  initiative  did  so,  by  a  deed  of  gift  Later  he 
undertook  to  claim  that  the  deed  so  made  was  intended  to 
create  a  trust,  by  the  terms  of  which  his  mother  should  hold 
the  title  to  the  property  during  her  life  for  his  benefit.  This 
being  denied  by  her,  the  present  action  was  brought  on  his 
behalf  by  the  plaintiff  as  his  guardian  to  declare  and  enforce 
such  a  trust.  Upon  the  trial  of  the  cause  both  mother  and 
son  testified  respecting  the  facts  and  the  nature  of  the  trans- 
action out  of  which  the  alleged  trust  was  claimed  to  have 
originated.  The  trial  court  found  against  the  plaintiff's  con- 
tention and  in  favor  of  the  defendant,  holding  that  no  such 
trust  existed. 

The  only  question  presented  by  this  appeal  relates  to  the 
Bufilciency  of  the  evidence  to  sustain  the  findings  and  judg- 
ment of  the  trial  court  in  this  regard.  It  is  conceded  on  the 
part  of  the  appellant  that  Mrs.  Pittman  did  testify  in  some 
poi*tions  of  her  testimony  that  the  deed  which  her  son  made 
to  her  was  intended  by  him  and  was  taken  by  her  as  a  deed 
absolute  to  the  property.  The  appellant,  however,  insists  that . 
this  testimony  is  in  conflict  with  the  testimony  given  by  other 
witnesses  and  with  the  circumstances  shown  in  the  case,  and 
that  it  is  also  in  conflict  with  other  portions  of  the  testimony 
given  by  the  defendant  herself.  With  relation  to  these  latter 
alleged  inconsistencies  in  the  defendant's  own  evidence  we  do 
not  agree  with  the  appellant's  view  that  they  are  in  such  con- 
flict as  to  destroy,  or  even  seriourly  impair,  the  sufficiency 
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.  and  effect  of  the  defendant's  direct  testimony  that  no  tmst 
was  created  by  her  son's  deed  of  gift  to  her.  The  statements 
and  conduct  of  Mrs.  Pittman  upon  which  the  appellant  relies 
were,  we  think,  entirely  consistent  with  a  maternal  desire  to 
hold  and  administer  the  property  in  question  for  her  son's 
benefit  and  protection  as  his  mother  and  not  as  his  trustee, 
and,  hence,  are  not  inconsistent  with  that  portion  of  her  tes- 
timony in  which  she  expressly  denies  the  existence  of  the  trust 
relation.  The  trial  court  evidently  so  construed  her  evidence 
taken  in  its  entirety,  and,  resolving  all  other  conflicts  in  the 
evidence  in  her  favor,  rendered  its  judgment  accordingly. 
With  its  discretion  so  to  do,  this  court  will  not  interfere  upon 
appeal. 
Judgment  affirmed. 

Shaw,  J.,  and  Sloss,  7.,  coneoimL 


[Ij.  a.  No.  ttlS.    Department  One.— Apifl  17,  1918.] 

ELLA   J.    BEED,    Bespondent,    v.    ETHEL    M.    BEEX), 
Executrix,  etc.,  Appellant. 

fiSTAlBS  OF  DiGKASKD  PEBSONS — ACTIOH   OH  GL4IM — OONSTBUCTION   OV 

OoMFXJJNT. — ^Where,  in  a  eomplaint  agmiaet  an  eoceevtor  to  recover 
Boney  paid  hj  the  plaintiif  to  the  defendant'e  testator  on  a  tnnsfer 
of  corporation  ttock,  it  is  alleged  that  the  defendant'i  testator  made 
fabe  representations  as  to  the  value  of  the  stock  which  was  in  fact 
worthless,  and  statod  that  he  wonld  consider  the  money  as  a  trost 
fond  and  would  guarantee  the  plaintiff  against  anj  loss,  and  that  if 
the  stock  proved  valueless  he  would  repay  the  sum  paid  for  it,  and 
there  was  no  allegation  that  the  plaintiff  offered  to  rescind  the  con- 
tract and  retom  the  stock,  the  moM  that  can  be  said  of  the  com- 
plaint is  that  it  states  a  cause  of  action  for  money  upon  an  implied 
contract. 

J^.—TaJLUBX  TO  AU«EGB  PkESKNTATIOH  OF  ClAIM — GOMPLAINT  IXSUTFI- 

OBNT. — ^As  an  action  for  monej  on  an  implied  contract,  such  com- 
plaint is  insufficient,  under  sections  1493  and  1500  of  the  Code  of 
Civil  Procedure,  for  failure  to  allege  the  presentation  of  the  claim 
to  the  executor,  and  rejection  thereof  before  the  beginning  of  tba 
action. 
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Id. — Trust  in  Specipio  Pbopebty— Failurb  op  Necessary  Allegation. 
A  complaint  in  bucIi  case  is  also  insufficient  to  charge  the  defendant 
executor  ae  trustee  of  specific  property,  where  it  contains  no  allega- 
tion showing  that  the  executor  had  come  into  possession  of  such 
property,  and  that  it  was  charged  with  a  trust  in  favor  of  the  plaintiff. 

Id. — Judgment  Against  Executoet— Form  op  Judgment.— Where  there 
are  no  allegations  to  uphold  a  personal  judgment  against  an  execu- 
tor, judgment  upon  a  demand  against  the  decedent  should  be  made 
payable  out  of  the  assets  of  the  estate  in  due  course  of  administration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial.- 
Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  A.  Alderson,  for  Appellant 

Dennison  &  Towner,  for  Respondent. 

SHAW,  J. — The  defendant  appeals  from  a  judgment  and 
from  an  order  denying  her  motion  for  a  new  trial.  We  think 
the  appellant's  claim  that  the  complaint  does  not  state  suffi- 
cient facts  to  constitute  a  cause  of  action  or  to  support  the 
judgment  of  the  court  below  is  well  taken.  The  action  was 
against  the  defendant  as  the  executrix  of  the  estate  of  Henry 
A.  Reed,  deceased.  It  set  forth  that  in  the  lifetime  of  dece- 
dent the  plaintiff  had  give^  said  decedent  the  sum  of  $2,250 
as  the  purchase  price  of  certain  stock  in  a  corporation  known 
as  the  Southwestern  Sugar  Company,  which  said  decedent 
agreed  to  transfer  to  the  plaintiff  for  said  sum  of  money.  It 
further  alleges  that  the  corporation  was  insolvent  and  that 
the  stock  was  worthless;  that  the  decedent  represented  to  her 
that  it  was  of  great  value  and  worth  the  price  which  she 
agreed  to  pay  therefor,  and  by  that  means  obtained  from  her 
the  said  sum  of  money  and  the  agreement  to  purchase  the 
stock,  and  that  the  decedent  further  represented  that  he 
would  consider  the  money  as  a  trust  fund  and  would  guar- 
antee plaintiff  against  any  loss,  and  that  if  the  stock  should 
prove  to  be  of  no  value,  he  would  repay  the  money  so  paid  by 
plaintiff.  It  is  alleged  that  the  representations  made  by  the 
decedent  were  false  and  untrue  and  that  the  stock  was  in  fact 
of  no  value.    There  is  no  allegation  that  the  plaintiff  ever 
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offered  to  rescind  the  contract  and  return  the  stock,  or  that 
any  claim  for  the  money  sued  for  against  the  decedent's  estate 
was  ever  made  or  presented  by  the  plaintiff,  or  that  the  de- 
fendant, as  executrix,  ever  received  tie  money  paid  by  the 
plaintiff  to  the  decedent.  There  is  nothing  in  the  complaint 
sufficient  to  state  a  cause  of  action  to  charge  the  executrix  as 
trustee  of  any  specific  property  belonging  to  the  plaintiff. 
The  judgment  itself  purports  to  be  a  personal  judgment  in 
favor  of  the  plaintiff  against  the  defendant  Ethel  M.  Reed, 
executrix  of  the  estate  of  Henry  A.  Reed,  deceased,  for 
$2,123.83  and  costs.  It  is  not  made  payable  in  due  course  of 
administration  nor  charged  against  the  estate  of  decedent. 

It  is  well  settled  that  a  suit  against  an  executrix  to  enforce 
a  money  demand  upon  contract  cannot  be  maintained  unless 
a  claim  therefor  is  presented  to  the  executrix  and  is  rejected 
prior  to  the  beginning  of  the  action  (Code  Civ.  Proc,  sees. 
1493,  1500).  The  most  that  can  be  said  of  this  complaint  is 
that  it  states  a  cause  of  action  for  money  upon  an  implied 
contract  against  the  decedent.  It  is,  therefore,  insufficient, 
because  of  the  failure  to  allege  the  presentation  of  the  claim. 
If  the  intention  was  to  charge  the  defendant  executrix  as  trus- 
tee of  specific  property,  the  complaint  should  have  contained 
allegations  showing  that  she  had  come  into  possession  of  such 
property  and  that  it  was  charged  with  a  trust  in  favor  of  the 
plaintiff.  No  allegations  tending  to  show  such  a  case  are  con- 
tained in  the  complaint.  Furthermore,  there  are  no  allega- 
tions to  uphold  a  personal  judgment  against  the  executrix, 
and  a  judgment  upon  a  demand  against  the  decedent  should 
have  been  made  payable  out  of  the  assets  of  the  estate  in  due 
course  of  administration.  We  find  no  ground  upon  which  the 
judgment  can  be  upheld. 

The  judgment  and  order  are  reversed. 

Richards,  J.,  pro  tern.,  and  Sloss,  J.,  concurred 
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[L.  A.  No.  4214.    Department  Two.— April  17,  1918.] 

CHARLES  M.  ACKERMAN,  Cross-defendant  and  Respond- 
ent,  V.  CLEVELAND  SCHULTZ,  Cross-defendant  and 
Appellant;  W.  J.  HITTSON  et  al.,  Cross-defendants  and 
Respondents;  BERT  T.  DEMMITT,  Cross-complainant 
and  Respondent 

Appeal — Timb  to  Appxal  fbom  Judgment— Pendency  op  Pboceedinqs 
POB  New  Trial. — Prior  to  the  amendment  in  1915  of  section  939  of 
the  Code  of  Civil  Procedure,  the  pendency  of  proceedings  on  a  motion 
for  a  new  trial  did  not  extend  the  time  to  appeal  from  a  judgment. 

Claim  and  Dsuvest— Pleadings — Oioss-oomplaint  in  Such  Action — 
Question  Precluded  bt  Stipulation. — In  an  action  in  claim  and 
delivery,  an  appellant  who  entered  into  a  writtien  stipulatioii  with 
the  other  parties  to  the  litigation,  by  which  he  acknowledged  ser- 
vice of  the  summons  and  a  copy  of  the  cross-complaint,  waived  his 
right  to  demur  thereto,  and  agreed  that  his  answer  to  the  plaintiff's 
amended  complaint  might  be  deemed  an  answer  to  the  cross-complaint, 
is  precluded  from  raising  the  question  of  the  permissibility  of  a 
cross-complaint  in  that  form  of  action. 

Ii>.-r-FiNDiNGs  Sustained  bt  Evidence. — ^Evidence  found  on  appeal  to  be 
sufficient  to  sustain  findings  of  fraud  and  false  representations. 

Ii>.~7Judombnt  Excessive  in  Amount— Reduction  by  Appellate  Court. 
A  judgment  for  a  cross-complainant  exceeding  the  amount  alleged 
and  prayed  for  in  the  cross-complaint  should  be  reduced  to  agree 
with  the  allegations  and  prayer  of  the  cross-complaint. 

Fbaxtd — Fraudulent  Bepresentations— Liability. — In  an  action  by  a 
cross-complainant  against  several  cross-defendants  for  fraud  by 
which  the  cross-complainant  was  induced  to  purchase  an  antomobUe, 
the  fact  that  the  bill  of  sale  was  signed  by  only  one  of  the  cross- 
defendants,  and  that  the  record  title  did  not  purport  to  come  from 
his  oodefendant,  did  not  relieve  the  latter,  who  had  asserted  title 
in  himself,  from  responsibility  for  his  instrumentality  in  aiding  in 
the  purported  transfer  of  title. 

Id. — Fraudulent  Transfer. — One  not  a  creditor  of  a  person  making 
a  transfer  claimed  to  be  fraudulent  and  void  under  section  3440  of 
the  Civil  Code,  the  transferrer  not  being  a  party  to  the  action,  is 
not  in  a  position  to  invoke  that  statute. 

Id. — Expenditures  for  Repairs. — In  an  action  for  damages  for  fraud 
by  which  one  was  induced  to  purchase  an  automobile,  judgment  was 
properly  awarded  for  money  expended  or  indebtedness  incurred  by 
the  defrauded  party  for  repairs  to  the  property  after  transfer  of 
its  possession  and  before  the  discovery  of  the  fraud. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cleveland  Schultz,  in  pro.  per.,  for  Appellant. 

Andrew  J.  Copp,  Jr.,  Charles  Ackerman,  in  pro.  per.,  Clyde 
E.  Cate,  and  W.  J.  Hittson,  for  Respondents. 

MELVIN,  J. — Cleveland  Schultz  sought  to  appeal  from  a 
judgment  against  him  on  the  cross-complaint  of  Bert.  T.  Dem- 
mitt,  and  from  an  order  denying  his  motion  for  a  new  trial. 

Respondent  says  th^t  the  appeal  from  the  judgment  was 
taken  too  late.  Judgment  was  entered  January  27,  1914. 
Appeal  therefrom  was  dated,  served,  and  filed  January  20, 
1915.  Under  section  939  of  the  Code  of  Civil  Procedure, 
before  its  amendment  in  1915,  this  was  too  late,  as  the  pend- 
ency of  the  proceedings  on  motion  for  new  trial  did  not  extend 
the  time  for  appeal  from  the  judgment. 

We  are,  therefore,  limited  to  a  consideration  of  the  appeal 
from  the  order  denying  the  motion  of  appellant  for  a  new 
trial,  and  that,  too,  upon  a  record  which  does  not  contain  a 
copy  of  the  original  complaint  of  Ackennan.  The  judgment 
and  findings  upon  the  cross-complaint,  however,  refer  to 
Ackerman's  suit  as  one  on  claim  and  delivery,  and  appellant 
insists  that  there  may  be  no  cross-complaint  in  such  an  action. 
To  support  this  contention  certain  authorities  from  other 
states  are  cited  which  refer  to  counterclaims  and  not  to  cross- 
complaints.  One  Californian  case  is  referred  to,  and  in  the 
opinion  in  that  case  (Lovensohn  v.  Ward,  45  Cal.  8)  it  was 
merely  held  that  the  subject  matter  of  litigation  in  replevin 
being  the  property  mentioned,  in  the  complaint,  defendant 
may  not  in  his  answer  allege  that  plaintiff  has  taken  from  him 
other  property  and  ask  for  its  return.  In  this  case  the  cross- 
complaint  dealt  with  the  very  property  in  suit  and  appellant's 
conduct  in  relation  to  it.  This  is  in  accordance  with  section 
442  of  the  Code  of  Civil  Procedure. 

In  any  view  of  the  matter  appellant  is  precluded  from  rais- 
ing the  question,  because  he  entered  into  a  written  stipula- 
tion with  the  other   parties  to  the  litigation  by   which   he 
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acknowledged  due  service  upon  him  of  the  Bummons  on  the 
cross-complaint  together  with  a  copy  thereof,  waived  his  right 
to  demur  to  the  cross-complaint,  and  agreed  that  his  answer 
to  the  amended  complaint  of  Ackerman  might  be  deemed  an 
answer  to  the  cross-complaint. 

The  court  found  Schultz  guilty  of  fraud.  Among  the  find- 
ings is  one  to  the  effect  that  he  and  his  cross-defendants,  as  an 
inducement  to  the  cross-complainant  to  purchase  the  auto- 
mobile in  which  Schultz  falsely  claimed  an  interest,  cove- 
nanted and  agreed  that  if  Demmitt  would  purchase  the  car, 
they  would  warrant  and  defend  the  title  to  said  property. 
This  finding  is  attacked  upon  the  ground  that  the  bill  of  sale 
given  to  respondent  Demmitt  was  signed  by  Bruce  Masse 
alone.  But  there  was  other  testimony  to  the  effect  that 
Schultz  said  he  was  the  owner  of  the  property  and  that  the 
automobile  was  free  and  clear  of  all  encumbrance9.  There 
were  also  other  circumstances  in  proof  tending  to  support  the 
finding.    It  was  thoroughly  justified  by  the  evidence. 

Appellant  also  objects  to  the  finding  that  joins  his  name 
with  that  of  Masse  in  making  '*a  purported  transfer  of  title," 
because  the  bill  of  sale  was  not  signed  by  him.  However,  he 
did  assert  title  in  himself,  and  the  mere  fact  that  record  title 
did  not  purport  to  come  from  him  did  not  relieve  him  of 
responsibility  for  his  instrumentality  in  aiding  in  the  pur- 
ported transfer  of  title. 

Another  finding  was  to  the  effect  that  the  representations 
of  appellant  to  respondent  that  the  automobile  was  free  and 
clear  of  all  encumbrances  were  knowingly  false  and  were  made 
with  intent  to  deceive  the  respondent.  The  attack  upon  this 
finding  is  that  Ackerman  was  not  shown  to  have  ever  had  pos- 
session of  the  chattel,  and  that,  therefore,  its  purchase  by  him 
from  one  Van  Tongel  was  fraudulent  and  void  under  section 
3440  of  the  Civil  Code.  This  contention  is  without  merit. 
Van  Tongel  is  not  a  party  to  this  action,  and  appellant  not 
being  one  of  his  creditors,  is  not  in  a  position  to  invoke  that 
statute.  Moreover,  Ackerman  testified  that  he  did  take  pos- 
session of  the  property  on  the  date  of  the  execution  of  the  bill 
of  sale.  This  finding  is  also  attacked  on  the  ground  that 
respondent  employed  an  attorney  to  investigate  the  records  to 
discover  if  any  liens  against  the  property  existed,  and  that, 
therefore,  he  did  not  rely  on  the  false  representations.    The 
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obvioas  answer  to  this  is  that  appellant's  fraud,  as  found  by 
the  court,  was  not  limited  alone  to  false  pretenses  as  to  title. 

After  transfer  of  possession  and  before  discovery  of  the 
fraud  the  respondent,  as  the  court  found,  expended  or  became 
indebted  for  a  certain  amount  for  repairs  on  the  motor  car. 
Judgment  for  this  sum  was  properly  awarded. 

In  the  prayer  of  the  cross-complaint  judgment  is  asked  for 
punitive  damages  in  a  named  sum  and  $574.99,  together  with 
interest  from  December  28,  1912.  This  latter  sum  is  made  up 
of  the  two  amounts,  $275  alleged  to  have  been  paid  cross- 
defendants  for  the  automobile,  and  $299.99  expended  by  way 
of  repairs.  In  the  judgment  as  given  the  sum  of  $303  is 
awarded  as  the  amount  expended,  for  repairs,  makjing,  when 
added  to  the  $275,  a  total  of  $578.  This  should  "be  reduced  to 
agree  with  the  allegations  and  prayer  of  the  cross-complaint, 
and  it  is  ordered  that  the  judgment  be  modified  to  that  extent. 

The  judgment  as  modified  must  be  affirmed,  and  it  is 
so  ordered.  The  order  denying  appellant's  motion  for  a  new 
trial  is  affirmed. 

Wilbur,  J.,  and  Victor  E.  Shaw,  J.,  pro  tern,,  concurred. 


[L.  A.  No.  4226.    Department  One.— April  17,  1918.] 

ROBERT    B.    SOPEH,    Appellant,    v.    FRANCISCO    H. 
DOMINQUEZ,  Respondent. 

Appeal — Order  Granting  New  Trial — Record — Stipulations — Insut- 
TiciENT  Identification  of  Documents. — Where,  on  appeal  from  an 
order  granting  a  new  trial,  the  record  contains  no  bill  of  exceptions 
nor  any  certificate  of  the  trial  judge  showing  what  documents  and 
evidence  were  presented  and  considered  on  the  hearing  and  deter- 
mination of  the  motion,  and  stipulations  as  to  the  transcript  do 
not  identify  siifficientlj  what  documents,  records,  or  evidence  was 
actually  presented  to  and  used  by  the  trial  judge,  the  appellate 
court  cannot  determine  whether  or  not  the  trial  court  erred  in 
granting  the  motion,  and  the  order  must  be  affirmed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ventura 
County  granting  a  new  trial.    Robert  M.  Clarke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

CLXXVIII  Cal.— 13 


Digitized  by 


Google 


194  SoPBB  V.  DoMiNGUEZ.  [178  CaL 

Clay  G.  Enox,  for  Appellant. 
Orr  &  Gardner,  for  Respondent. 

BICHARDS,  J.,  pro  iem. — This  is  an  appeal  from  an  order 
granting  defendant's  motion  for  a  new  trial.  The  question 
inyolved  in  the  action  was  that  of  a  disputed  boundary  line 
between  the  lands  of  the  parties  thereto.  The  trial  court  gave 
judgment  in  plaintiff's  favor,  whereupon  a  motion  for  a  new 
trial  was  made  by  the  defendant  upon  the  following  grounds: 

1.  Irregularity  in  the  proceedings  of  the  adverse  party  by 
which  the  defendant  was  prevented  from  having  a  fair  trial; 

2.  Accident  or  surprise  which  ordinary  prudence  could  not 
have  guarded  against;  3.  Newly  discovered  evidence  material 
to  the  defendant's  case  which  he  could  not  with  reasonable 
diligence  have  discovered  and  produced  at  the  trial.  The 
court  granted  said  motion  generally,  and  it  is  its  alleged  error 
in  so  doing  of  which  the  appellant  complains.  The  record  on 
appeal  does  not  contain  any  bill  of  exceptions  nor  does  it  em- 
brace any  certificate  of  the  trial  judge  showing  what  records, 
affidavits,  or  other  evidence  were  presented  before  him  or  con- 
sidered by  him  on  the  hearing  and  determination  of  the 
motion  for  a  new  trial.  The  transcript  does  contain  two 
stipulations  between  counsel  for  the  respective  parties  pur- 
porting to  have  been  entered  into  upon  the  same  day.  One 
of  these  simply  recites  that  the  transcript  on  appeal  includes 
certain  documents  specifically  named  in  the  stipulation  and 
closes  with  the  following  statement,  evidently  inserted  by  the 
attorney  for  the  respondent,  ''without  waiver  of  any  objec- 
tion to  any  defect  in  the  procedure  for  taking  appeals  except 
as  to  contents  of  transcript."  The  second  stipulation  refer- 
ring to  the  transcript  stipulates  ''that  the  foregoing  is  a  full, 
true,  and  correct  transcript  of  the  records  on  appeal  from  the 
order  of  said  superior  court  granting  defendant's  motion  for 
a  new  trial  according  to  and  in  pursuance  of  the  stipulation 
of  said  counsel  dated  March  31,  1915,  as  in  this  transcript 
above  set  forth,  and  that  the  said  transcript  is  in  full  compli- 
ance with  said  stipulation."  Neither  of  these  two  stipula- 
tions sufficiently  identifies  what  documents,  records,  or  evi- 
dence was  actually  presented  to  and  used  by  the  trial  judge 
upon  the  hearing  and  determination  of  the  motion  for  a  new 
trial.    The  later  stipulation  amounts  to  nothing  more  than  a 
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stipulation  that  the  documents  and  records  set  forth  in  detail 
in  the  former  stipulation  have  been  fully,  truly,  and  correctly 
transcribed,  and  does  not  pretend  to  be  a  sufiScient  substitute 
for  the  necessary  certificate  of  the  trial  judge  required  to  be 
inserted  in  a  bill  of  exceptions  upon  appeal  from  an  order 
granting  or  denying  a  new  trial.  That  such  a  showing  is 
necessary  to  be  made  either  by  the  certificate  of  the  trial  judge 
or  by  the  stipulation  of  the  parties  has  been  uniformly  held 
by  this  court.  In  the  absence  of  such  showing  in  this  record 
we  are  unable  to  determine  whether  or  not  the  trial  court  was 
in  error  in  granting  the  motion  for  a  new  trial  upon  what- 
ever evidence  was  before  it^  and  for  that  reason  the  order  is 
a£Srmed. 

Shaw,  J.,  and  SIoss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  4235.    Department  Two.— April  17,  1918.] 

C.   B.   BUTLER,    Guardian,   etc.,   Respondent,   v.   XJNION 
TRUST  COMPANY,  Executor,  etc..  Appellant 

Pa&tnebship — ^JoiNT  Adventubic — Action  fob  Acxx)unting — Pleadino — 
Yabiakgb. — A  joint  adventure  is  similar  to  a  partnership,  and  the 
right  to  an  accounting  of  profits  in  accordance  with  the  agreement 
therefor  and  the  mutual  obligations  of  the  parties  are  governed  bj 
the  same  rules  of  law,  and  therefore,  where  in  an  action  to  dissolve 
an  alleged  parttiership  the  facts  proved  showed  a  joint  adventure 
but  not  a  partnership,  the  trial  court  did  not  err  in  refusing  a  non- 
suit and  proceeding  to  take  an  accounting. 

Id. — AppeaI/— Findings  of  Fact — Conflictino  Evn>ENCE.— Findings  of 
fact  in  such  case,  on  conflicting  evidence,  are  conclusive  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  W.  A. 
Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Morganstem,  for  ^Appellant. 

Clifford  C.  Pease,  and  Luce  &  Luce,  for  Respondent. 
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VICTOR  E.  SHAW,  J.,  pro  tenu— The  purpose  of  this 
action,  brought  by  I.  J.  Qrossman,  for  whom,  as  plaintiff, 
C.  E.  Butler,  his  guardian,  haa  been  substituted,  was  to  dis- 
solve an  alleged  partnership,  secure  an  accounting  of  profits 
accruing  therefrom,  and  recover  damages  alleged  to  have  been 
sustained  by  reason  of  the  acts  of  G.  A.  Williams,  now  de- 
ceased, and  for  whom,  as  such  defendant,  the  Union  Trust 
Company,  as  executor  of  his  estate,  has  been  substituted, 
which  prevented  plaintiff  from  carrying  out  the  terms  of  the 
partnership  agreement.  Judgment  was  rendered  for  plain- 
tiflP,  and  the  court  denying  defendant's  motion  for  a  new  trial, 
he  prosecutes  this  appeal  from  such  order. 

As  found  by  the  court  (reference  being  had  to  the  original 
parties  to  the  action),  plaintiff  was  a  skilled  designer  and 
manufacturing  furrier,  but  without  means  to  purchase  mate- 
rial or  conduct  such  business.  In  February,  1913,  he  and  the 
defendant  entered  into  an  agreement  whereby  the  former  was 
to  contribute  his  labor  and  skill,  and  defendant  should 
advance  the  necessary  money  for  the  purchase  of  material  and 
to  pay  the  expenses  of  conducting  the  business  of  manufactur- 
ing fur  garments  in  a  shop  therefor  provided  by  defendant, 
and  advance  to  plaintiff  for  bis  peraonal  expenses  the  sum  of 
$15  per  week;  the  goods  so  manufactured  to  be  sold  by  de- 
fendant at  his  storeroom,  where  he  conducted  another  line  of 
business.  The  conduct  of  the  business  was  to  continue  until 
January  1,  1914,  at  which  time  the  net  profits,  less  such  sums 
as  defendant  had  advanced  to  plaintiff  for  personal  expenses, 
were  to  be  equally  divided  between  the  parties. 

Issue  was  joined  upon  the  question  as  to  the  existence  of 
the  alleged  partnership,  and  at  the  trial  the  court  suggested 
that  such  issue  be  first  determined  before  entering  upon  an 
inquiry  as  to  the  accounting  prayed  for.  Thereupon,  evi- 
dence was  introduced  touching  the  issue,  at  the  close  of  which 
the  court  indicated  that  the  transaction  between  the  parties 
did  not  constitute  a  copartnership.  Thereupon,  defendant 
moved  for  a  nonsuit  upon  the  ground  that  the  cause  of  action 
was  based  upon  the  theory  that  a  partnership  existed,  out  of 
which  there  arose  the  responsibility  of  one  party  to  the  other, 
and  since,  in  the  opinion  of  the  court,  the  facts  did  not  justify 
such  theory,  there  was  nothing  on  which  to  base  an  account- 
ing. This  motion  was  denied,  the  court  holding  that  while 
no  partnership  was  created,  facts  were  established  which  en- 
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titled  plaintiff  to  an  accounting  upon  the  theory  that  the 
arrangement  had  between  the  parties  constituted  a  joint 
adventure  in  which  the  rights  of  the  parties  to  an  accounting 
were  of  a  similar  nature  to  what  they  would  be  were  it  found 
that  a  partnership  existed.  Continuing  the  trial,  the  court 
found  the  facts  substantially  as  alleged  in  the  complaint,  and 
further  found  that  they  did  not  constitute  an  agreement  of 
partnership,  but  did  constitute  a  joint  adventure  between 
plaintiff  and  defendant ;  that  plaintiff  complied  with  his  part 
of  the  agreement  in  devoting  idl  of  his  time,  skill,  and  labor  in 
fulfillment  of  the  terms  thereof,  and,  save  and  except  as  pre* 
vented  by  defendant,  fully  performed  the  same,  until  about 
September  1,  1913,  when,  during  the  night-time,  defendant, 
without  just  cause,  knowledge,  or  consent  of  plaintiff,  entered 
the  shop  where  the  business  was  conducted  and  removed  there- 
from all  of  the  goods  theretofore  purchased  by  defendant  pur- 
suant to  the  agreement  to  be  used  by  plaintiff  in  the  manu- 
facture of  fur  garments,  including  garments  made  up  by 
plaintiff,  and  took  the  same  to  his  storeroom,  thus  depriving 
plaintiff  of  the  opportunity  to  continue  the  business,  and 
appropriated  to  his  own  use  and  exclusive  control  the  gar- 
ments which  plaintiff  by  his  labor  and  skill  had  manufactured, 
as  well  as  the  raw  material  in  stock. 

"  While  there  is  a  sharp  conflict  in  the  evidence,  and  proof  of 
the  allegations  of  the  complaint  is  based  largely  upon  the  tes- 
timony of  plaintiff  who,  by  reason  of  his  lack  of  acquaintance 
with  the  English  language,  appears  to  have  been  somewhat 
vague  and  uncertain  in  expressing  himself,  it  is  nevertheless, 
when  taken  in  connection  with  other  testimony  which  tended 
to  corroborate  his  story,  sufficient  to  justify  the  findings  made 
by  the  court.  • 

This  being  true,  we  are  brought  to  a  consideration  of  the 
chief  error  upon  which  defendant  bases  his  claim  for  a  re- 
versal namely :  that  the  court  erred  in  its  refusal  to  grant  the 
nonsuit  upon  indicating  that  the  evidence  failed  to  establish 
the  existence  of  a  copartnership.  In  our  opinion,  there  is  no 
merit  in  this  contention.  In  his  complaint  plaintiff  alleged 
facts  which  he  claimed  created  a  copartnership.  These  facts 
were  found  to  be  true.  But  the  court  also  found  that  they 
did  not  constitute  a  partnership,  but  a  joint  adventure.  It 
is  sometimes  a  close  question  whether  a  transaction  constitutes 
a  partnership  or  a  joint  adventure.     (Jackson  v.  Hooper,  76 
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N.  J.  Eq.  185,  [74  Atl.  130],  and  cases  cited.)  A  joint  adven- 
ture, however,  is  similar  to  a  partnership,  and,  being  of  a 
similar  nature,  the  right  to  an  accounting  of  profits  in  accord- 
ance with  the  agreement  therefor  and  the  obligations  growing 
out  of  such  agreement  between  the  parties  are  governed  by 
the  same  rules  of  law.  (23  Cyc.  453;  Petrie  v.  Torrent,  88 
Mich.  43,  [49  N.  W.  1076] ;  Causten  v.  Ba/metie,  49  Wash.  659, 
[96  Pac.  225] ;  F.  B.  Claiiin  Co,  v.  Gross,  112  Fed.  386,  [50 
C.  C.  A.  300].)  Whether 'the  parties  were  technically  part- 
ners or  not,  an  accounting  was  necessary  to  determine  their 
respective  rights.  {Oarr  v.  Redman,  6  Cal.  574.)  Clearly, 
plaintiflF  by  reason  of  contributing  his  labor  and  skill  in  the 
common  venture  was,  under  the  agreement,  entitled  to  his 
share  of  the  net  profits  of  the  business,  the  conduct  of  which 
being  terminated  by  defendant,  could  only  be  ascertained 
upon  an  examination  and  settlement  of  the  accounts  of  the 
business,  precisely  the  same  as  though  a  partnership  had 
existed.  Since  the  facts  alleged  and  found  entitled  the  plain- 
tiflE  to  an  accounting  for  the  purpose  of  determining  what 
were  the  net  profits  of  the  venture,  the  fact  that  the  agree- 
ment and  transactions  had  between  the  parties  did  not,  as 
found  by  the  court,  constitute  a  copartnership  in  the  strict 
sense,  is  wholly  immaterial.  In  no  event,  even  were  error  con- 
ceded, could  defendant  be  prejudiced  by  reason  of  the  ruling. 

As  a  result  of  the  accounting  had  and  taken,  the  court  also 
found  that  defendant  was  indebted  to  plaintiff  in  the  sum  of 
$343.55  for  his  share  of  the  net  profits  of  the  business  during 
the  time  it  was  conducted,  and  that  plaintiff  was  damaged  in 
the  sum  of  $250  by  reason  of  defendant's  breach  of  the  agree- 
ment in  wrongfully  taking  possession  of  and  removing  from 
plaintiff's  shop  the  stock  of  goods  and  manufactured  fur  gar- 
ments, on  September  1,  1913,  thus  preventing  a  continuance 
of  the  business  to  January  1st,  in  accordance  with  the  agree- 
ment. These  findings  are  based  upon  conflicting  evidence,  as 
to  which  the  determination  of  the  trial  court  must  be  deemed 
conclusive. 

The  order  denying  defendant's  motion  for  a  new  trial  is 
aflSrmed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 
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[li.  A.  No.  4234.    Department  One.— April  17,  1918.] 

JULIA  E.  RUSHTON,  AppeUant,  v.  SIDNEY  N.  RBlEVE 
et  al..  Respondents. 

Justice's  Coubt — Appeal  to  Supebiob  Court — Questions  of  Law  Alons 
— Enpobcement  of  Judgment  Pending  Appeal. — Where  an  appeal  is 
taken  to  the  superior  court  from  a  judgment  of  a  justice's  court 
upon  questions  of  law  alone  and  no  stay  bond  is  filed,  it  is  competent 
for  the  justice,  even  before  the  disposal  of  the  appeal,  to  enforce 
the  judgment  hj  execution. 

Id. — Action  to  Enjoin  Execution  of  Justice's  Ooubt  Judomentt— 
Pleading — Conclusion  of  Law. — Where,  in  an  action  to  enjoin  the 
execution  of  a  justice's  court  judgment,  it  is  alleged  that,  at  the 
time  of  the  issuance  of  the  exectution  complained  of,  the  judgment 
of  the  justice  "had  been  fully  vacated,  avoided,  and  set  aside,"  but 
facts  are  alleged  showing  that  after  the  plaintiff  had  taken  an  appeal 
to  the  superior  court,  that  court  had,  on  motion,  dismissed  the  appeal 
and  ord^ted  the  papers  .returned  to  the  justice,  the  allegation  of  the 
▼acating  of  the  judgment  is  shown  by  the  context  to  be  a  mere- 
conclusion  of  law  and  not  equivalent  to  an  allegation  as  a  fact  that 
the  appeal  from  the  judgment  had  been  taken  on  "questions  of  law 
and  faet." 

Id. — Deuukreb. — In  an  action  to  enjoin  the  execution  of  a  justice's  judg- 
ment on  the  ground  that  the  same  stood  vacated  by  the  taking  of  an 
appeal  to  the  superior  court  therefrom,  a  demurrer  to  the  complaint 
is  properly  sustained  where  it  is  not  alleged  that  the  appeal  was 
taken  on  questions  of  law  and  fact,  since  an  appeal  without  a  stay 
bond  does  not  prevent  the  enforcement  of  a  justice's  judgment  where 
the  appeal  is  taken  on  questions  of  law  alone. 

Id. — ^DisMissAL  OF  Appeal  by  Superior  Court— Conclusiveness  on 
Collateral  Attack. — The  superior  court  having  jurisdiction  of  an 
appeal  from  a  justice's  judgment  had  power  to  dismiss  it,  and  its 
judgment  dismissing  such  appeal  on  the  ground  that  it  had  not  been 
duly  perfected  is  conclusive  upon  collateral  attack,  and  justifies  an 
order  dissolving  a  preliminary  injunction  in  an  action  to  restrain 
the  execution  of  the  judgment. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  dissolving  a  preliminary 
injunction.    Prank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Oliver  0.  Clark,  and  George  M.  Pierson,  for  Appellant. 
Oeorge  H.  Eelch,  for  Respondents. 

SHAW,  J. — The  complaint  in  this  case  purports  to  state  a 
cause  of  action  to  enjoin  the  defendants  from  enforcing  a 
judgment  alleged  to  have  been  rendered  in  July,  1914,  for  the 
defendant  Kelch  against  the  plaintiflf.  The  court  below  sus- 
tained demurrers  to  the  complaint  and  thereupon  gave  judg- 
ment for  the  defendants.  A  preliminary  injunction  had  been 
issued  upon  the  filing  of  the  complaint  and  the  court  also, 
prior  to  rendering  the  judgment,  made  an  order  dissolving 
such  preliminary  injunction.  The  plaintiff  appeals  from  the 
judgment  and  from  the  order  denying  the  preliminary 
injunction. 

It  appears  that  Kelch  recovered  judgment  in  the  court  of 
Sidney  N.  Reeve,  then  a  justice  of  the  peace  of  Los  Angeles 
township,  against  the  plaintiff  Julia  E.  Rushton  and  others; 
that  Julia  E.  Rushton  took  an  appeal  from  said  judgment  to 
.  the  superior  court  of  the  county ;  that  thereafter  the  superior 
court  on  motion  of  Kelch,  the  plaintiff  in  said  judgment,  dis- 
missed said  appeal  and  ordered  all  the  papers  to  be  returned 
to  the  justice's  court,  and  thereupon  the  justice  proceeded  to 
issue  an  execution  upon  said  judgment. 

The  complaint  does  not  state  whether  the  appeal  was  taken 
on  questions  of  law  alone  or  on  questions  of  law  and  fact. 
There  are  decisions  of  this  court  to  the  effect  that  when  an 
appeal  is  taken  on  questions  of  law  and  fact,  and  before  its 
final  disposition  in  the  superior  court  the  judgment  stands 
vacated,  and  that  during  that  period  no  execution  upon  such 
judgment  can  be  allowed.  {Bvllard  v.  McArdle,  98  Cal.  359, 
[35  Am.  St.  Rep.  176,  33  Pac.  193].)  We  have  no  decisions, 
however,  which  purport  to  declare  that  where  an  appeal  is 
taken  upon  questions  of  law  alone  and  no  stay  bond  is  filed, 
it  is  not  competent  for  the  court  below,  even  before  the  dis- 
posal of  the  appeal,  to  proceed  to  enforce  the  judgment  by 
execution,  and  unquestionably  the  court  has  power  to  do  so. 
If  the  appellant  contends  that  after  the  disposal  of  the 
appeal  on  questions  of  law  and  fact,  and  after  a  dismissal 
thereof  in  the  superior  court,  the  judgment  of  the  justice's 
court  cannot  be  enforced  by  execution  and  that  the  same 
stands  vacated,  the  complaint  is  fatally  defective  in  not  alleg- 


Digitized  by 


Google 


April,  1918.]  RusHTON  v.  Rbevb.  201 

ing  that  the  appeal  in  controversy  was  taken  on  questions  of 
law  and  fact.  There  is  an  allegation  that  at  the  time  of  the 
issuance  of  the  execution  complained  of  the  judgment  of  the 
justice  "had  been  fully  vacated,  avoided,  and  set  aside."  The 
context  shows,  however,  that  this  is'  a  mere  conclusion  of  law. 
It  cannot  be  taken  as  an  allegation  of  fact,  or  as  sufficient  to 
supply?  the  omission  to  allege  that  the  appeal  was  taken. on 
questions  of  law  and  fact.  This  omission  was  sufficient  to 
uphold  the  order  sustaining  the  demurrer. 

With  respect  to  the  dissolution  of  the  restraining  order,  the 
facts  stated  in  the  answer  are  proper  for  consideration.  It 
is  there  shown  that  Eelch,  the  plaintiff  in  the  justice's  court, 
moved  to  dismiss  the  appeal  on  the  ground  that  it  had  not 
been  perfected  by  the  necessary  proceedings  on  behalf  of  the 
said  appellant,  and  that  this  motion  was  sustained  by  the 
superior  court  and  that  an  order  was  made  therein  that  the 
said  appeal  be  dismissed,  that  the  clerk  of  the  superior  court 
forthwith  transmit  the  papers  in  the  action  to  the  justice  of 
the  peace,  and  that  said  justice  proceed  to  enforce  the  collec- 
tion thereof.  The  superior  court  had  jurisdiction  of  the 
appeal  and  had  power  to  dismiss  it  and  make  the  necessary 
orders  to  dispose  of  it  on  the  ground  that  it  had  not  been  duly 
perfected.  This  judgment  is  conclusive  upon  collateral  attack 
and  is  sufficient  to  dispose  of  the  application  for  the  in- 
junction. It  justifies  the  order  dissolving  the  preliminary 
injunction. 

The  judgment  and  order  appealed  from  are  affirmed. 

Richards,  J.,  pro  tern,,  and  Sloss,  J.,  concurred* 
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[L.  A.  No.  4246.    Department  Two.— April  25,  1918.] 

P.   H.   ALLEN,   Respondent,   v.   D.   C.   NARVER  et  al., 

Appellants. 

LiAsx— Oil  Lakds — Remedies  on  DxrAUi;r. — ^Where  a  lease  of  oil 
lands  on  a  royalty  eontained  a  eoTenant  that  the  lesseea  on  fkilnre 
to  commence  drilling  by  a  fixed  time  should  pay  the  lessor  a  stated 
sum  monthly  while  in  default,  and  also  a  pfovision  that  a  failure  to 
prosecute  diligently  the  work  of  drilling  and  producing  oil  should 
render  the  lease  null  and  Toid,  such  eoTenant  and  provision  did  not 
render  the  lease  a  mere  option  on  the  part  of  the  lessee,  but  gare 
the  lessor  the  option  of  terminating  the  lease  or  bringing  action 
on  the  coTonant  to  pay  a  monthly  rental  in  money. 

Id. — P^NALTT  FOB  BbBACH — LIQUIDATED  DAMAGES — ^MONTHLY  RENTAL. — 

In  such  ease,  the  proTision  for  a  monthly  payment  by  the  lessee  in 
ease  of  default  in  drilling  was  clearly  in  the  nature  of  rental  for 
the  premises  or  compensation  for  the  right,  and  not  an  attempt  to 
flx  a  penalty  or  liquidated  damages. 
Id. — ^Liquidated  Damages  Pekmissible. — ^But  OTon  if  the  proTision  were 
considered  as  an  agreement  for  the  payment  of  liquidated  damages, 
a  complaint  and  proof  of  breach  of  the  coTenant  in  the  lease  would 
support  a  judgment  for  such  damages,  since  it  would  be  impossible 
to  calculate  with  any  degree  of  certainty  the  amount  of  damage  sus- 
tained by  the  plaintiff  lessor  by  reason  of  the  breach  of  the  lessee's 
eoYcnant  t6  drill. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  motion  for  a 
new  trial.    Willis  I.  Morrison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Albert  A.   Eidder,  Jr.,   and   Schweitzer  &  Hutton,  for 

Appellants. 

Kimball  Fletcher,  for  Respondent 

VICTOR  E.  SHAW,  J.,  pro  *ew.— The  question  presented 
on  this  appeal  from  a  judgment  in  favor  of  plaintiff  and  an 
order  of  court  denying  defendants'  motion  for  a  new  trial 
involves  the  interpretation  of  a  lease  made  by  plaintiff  to  de- 
fendants of  certain  lands  for  use  in  extracting  oil  and  other 
mineral  substances  therefrom,  the  express  consideration  there- 
for being  a  royalty  of  one-eighth  of  the  mineral  so  extracted. 
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The  provision  of  the  lease  upon  which  the  action  ia  based  is 
as  follows:  "It  is  further  expressly  agreed  and  understood, 
that  in  the  event  that  the  second  parties  (defendants)  shall 
fail  to  commence  operations  by  the  fourth  day  of  July,  1911, 
under  the  terms  of  this  lease,  then  and  in  that  event  the  par- 
ties of  the  second  part  (defendants)  will  pay  the  party  of 
the  first  part  (plaintiff)  one  hundred  ($100)  dollars  per 
month  for  each  and  every  month  in  which  they  shall  make 
such  default  in  the  commencement  of  operations  hereunder." 
The  complaint  alleged  and  the  court  found  that  defendants, 
and  each  of  them,  wholly  failed  and  refused  to  commence 
operations  on  or  before  July  4,  1911,  and  from  thence  to 
March  4,  1913,  continuously  failed  and  refused  so  to  com- 
mence operations  in  accordance  with  their  covenant  so  to  do, 
and  likewise  refused  to  pay  the  one  hundred  dollars  per  month 
or  any  part  thereof  during  said  period  of  default.  No  attack 
is  made  upon  this  finding ;  indeed,  it  is  conceded  that  defend- 
ants never  at  any  time  complied  or  attempted  to  comply  with 
their,  agreement  in  this  respect.  Their  contention  is  that» 
notwithstanding  their  express  covenant,  the  lease  constitutes 
merely  an  option  on  their  part,  and  that  plaintiff's  sole 
remedy  for  breach  of  the  agreement  was  to  enter  upon  the 
property  and  terminate  the  lease.  It  is  quite  true  that  by 
another  provision  of  the  lease  it  was  provided  that  a  failure 
on  the  part  of  the  lessees  to  comply  with  the  conditions 
thereof,  or  their  failure  to  diligently  prosecute  the  work  of 
drilling  and  producing  oil,  would  render  the  lease  null  and 
void  and  of  no  effect.  This  provision  constitutes  an  option 
given  to  the  lessor  which,  in  lieu  of  insisting  upon  the  pay- 
ment of  the  one  hundred  dollars  per  month  as  provided  in 
that  portion  of  the  lease  hereinbefore  quoted,  he  might  or 
might  not  exercise  at  his  election.  Defendants  having  agreed 
to  commence  operations  before  July  4,  1911,  could  not  insist 
that  their  failure  to  perform  their  covenants  should  be  equiv- 
alent to  performance.  As  said  by  the  court  in  discussing  a 
like  contention  in  Woodland  OH  Co.  v.  Crawford,  55  Ohio  St. 
161,  [34  L.  R.  A.  62,  44  N.  E.  1093],  where  "a  great  number 
of  cases  in  support  of  the  proposition  are  cited:  "A  promise 
to  drill  a  well  cannot  be  satisfied  by  a  failure  to  drill  such 
well.  The  proper  construction  to  be  placed  upon  such  an 
agreement  is,  that  upon  failure  of  the  lessee  to  drill  a  well, 
or  pay  the  rental,  .  .  •  the  lessor  may  elect  to  put  an  end  to 
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the  lease  ...  or  he  may  elect  to  have  the  lease  continne  in 
force  to  the  end  of  the  term,  and  enforce  ...  the  payment 
of  rentals,  as  provided  in  the  lease."  So  here,  under  the 
terms  of  defendants'  express  covenant  to  pay  one  hundred 
dollars  per  month  for  each  and  every  month  in  which  they 
shall  make  default  in  the  commencement  of  operations,  the 
lessor  may,  instead  of  exercising  the  right  which  he  has  to 
terminate  the  lease,  insist  upon  the  payment  of  the  sum  stipu- 
lated to  be  paid  for  failure  to  comply  with  the  covenant  to 
commence  operations  and  drill  one  well  each  year  during  the 
term  of  the  lease.  In  support  of  their  contention  appellants 
have  cited  a  number  of  cases,  chief  among  which  are  those  of 
Risch  V.  Burdi^  175  Iiid.  621,  [95  N.  E.  123],  and  Glasgow  v. 
Chartiers  Oa  Co.,  152  Pa.  St.  48,  [25  Atl.  232],  an  examina- 
tion of  which  shows  there  was  a  lack  of  any  covenant  on  the 
part  of  the  lessees  in  the  leases  considered  to  do  the  work 
specified  or  pay  anything  as  rental  or  damage  for  failure  to  do 
it.  They  involve  contracts  containing  provisions  to  the  effect 
that  in  the  event  of  failure  on  the  part  of  the  lessees^  to  de- 
velop the  land  or  pay  rental,  the  lessor  might  terminate  the 
lease.  There  being  no  covenant  on  the  part  of  the  lessee,  this 
was  the  lessor's  only  remedy.  In  the  instant  case,  however, 
the  lease  contains  an  express  covenant  on  the  part  of  the 
lessees  to  the  effect  that  in  case  they  fail  to  commence  opera- 
tions by  July  4,  1911,  they  will  pay  the  one  hundred  dollars 
per  month  for  each  month  during  which  they  shall  make  de- 
fault therein. 

It  is  next  insisted  that  the  covenant  to  pay  the  one  hundred 
dollars  per  month  must  be  regarded  as  a  penalty  and  not  as 
liquidated  damages,  and  since  there  was  no  evidence  intro- 
duced showing  the  amount  of  damage  which  plaintiff  had  sus- 
tained, no  recovery  can  be  had.  This  contention  is  fully  an- 
swered by  the  opinion  in  the  case  of  Escondido  OH  <&  Dev. 
Co,  V.  Olaser,  144  Cal.  494,  [77  Pac.  1040],  where  the  court, 
in  discussing  a  like  claim  made  therein,  said:  ''Fixing  the 
amount  for  damages  sustained  in  contracts  for  digging  oil 
wells  very  simildr  to  the  one  here  involved  was  upheld  in  Oib- 
son  V.  OUver,  158  Pa.  St.  277,  [27  Atl.  961],  and  the  cases 
there  cited.  And  it  would  seem  that  damages  for  breaches 
of  contracts  touching  future  interests  in  oil  wells  of  unknown 
value  are  of  such  remote  and  speculative  character  as  to  bring 
them  peculiarly  within  the  rule  that  the  parties  should  have 
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the  right  to  fix  them  by  mutual  agreement."  From  the 
nature  of  the  case  it  would  be  impossible  to  calculate  with  any 
degree  of  certainty  the  amount  of  damage  sustained  by  plain- 
tiff by  reason  of  the  breach  of  the  covenant  made  by  defend- 
ants. In  the  case  of  McComber  v.  Kellerman,  162  Cal.  749, 
[124  Pac.  431],  the  court,  considering  a  like  contention,  said: 
"It  was  clearly  in  the  nature  of  rental  for  the  premises  or 
compensation  for  the  right,  and  not  an  attempt  to  fix  a  pen- 
alty or  liquidated  damages.  But  if  it  were  considered  as 
liquidated  damages  the  complaint  and  proof  are  sufficient  to 
support  the  judgment.  The  nature  of  the  case  and  the  ex- 
treme difficulty. of  fixing  damages  arising  from  the  breach  of 
such  a  contract  are  fully  shown  by  the  lease  itself." 

There  is  no  merit  in  the  contention  that  the  evidence  is 
insufficient  to  sustain  the  finding  as  to  the  assignment  made 
by  the  original  lessor  in  said  lease  to  the  plaintiff  bringing 
this  action. 

The  judgment  and  order  are  affirmed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 


[Crim.  Nob.  2161-2170.    In  Bank.— April  26,  1918.] 

In  the  Matter  of  the  Applications  of  WILLIAM  C.  DEUSING 
et  al.,  for  Writs  of  Habeas  Corpus. 

Cbiminal  Law — Distukbance  of  Peace — SurpiciENCT  o»  Complaint. — 
A  complaint  charging  the  offense  of  "disturbing  the  peace"  in  the 
language  of  the  statute  (section  415  of  the  Penal  Code)   is  sufficient. 

APPLICATION  for  Write  of  Habeas  Corpus. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  P.  Lacey,  for  Petitioner. 

THE  COURT.— These  are  applications  for  writs  of  habeas 
corpus.  The  petitioner  in  each  case  is  held  under  a  judgment 
pronounced  upon  a  conviction  in  the  police  court  of  the  city 
of  Oakland  of  the  crime  kiiown  as  disturbing  the  peace. 
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The  judgment  of  the  police  court  has  been  affirmed  by  the 
superior  court  of  the  county  of  Alameda.  The  sole  ground  of 
the  applications  for  the  writs  is  that  the  complaint  in  the 
police  court  wholly  failed  to  state  a  public  offense  under  the 
laws  of  the  state  of  California. 

The  complaint  in  each  case  charged  that  the  defendant  did 
"in  the  City  of  Oakland  and  in  thie  County  of  Alameda,  and 
State  of  California,  on  or  about  the  24th  day  of  February, 
A.  D.  1918,  and  prior  to  the  filing  of  this  complaint,  unlaw- 
fully, maliciously  and  willfully  disturb  the  peace  and  quiet  of 
N.  B.  Myran  by  loud  and  unusual  noise  and  by  tumultuous 
and  offensive  conduct,  said  and  all  of  the  acts  of  the  said  de- 
fendant in  the  premises  were  and  are  contrary  to  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of  California." 

We  are  of  the  opinion  that  it  must  be  held  that  such  a  com- 
plaint states  facts  sufficient  to  constitute  a  public  offense 
under  section  415  of  the  Penal  Code.  To  our  minds.  Ex  parte 
Foley,  62  Cal.  508,  is  in  point,  and  sustains  our  conclusion 
that  it  is  sufficient  to  charge  such  an  offense  in  the  language 
of  the  statute. 

In  each  of  the  above-entitled  matters  the  application  for  a 
writ  of  habeas  corpus  is  denied. 


[L.  A.  No.  4061.    In  Bank.— April  29,  1918.] 

UNION  HOLLYWOOD  WATER  COMPANY,  Appellant,  v. 
CITY  OF  LOS  ANGELES  (a  Municipal  Corporation), 
et  al.,  Respondents. 

Wateb  Eatks  —  Ordinance  —  Valuation  of  Pbopebtixs  —  Mitibs 
NOT  IN  Use. — In  an  action  bj  »  water  company  to  restrain  the  en- 
forcement of  an  ordinance  of  a  mnnicipal  corporation  regulating 
irater  rates  to  be  charged  hj  persons  or  corporations  supplying  water 
within  the  municipality,  the  trial  court  in  calculating  the  Taluation 
of  the  plaintiff's  working  properties  was  not  wrong  in  excluding  from 
consideration  589  meters  installed  in  houses  nnrented  and  unused 
at  the  time  the  valuations  were  made,  and  where  there  was  no  suffi- 
cient showing  that  such  meters  would  be  used  during  the  year  for 
which  the  rates  were  fixed,  especially  in  view  of  the  fact  that  the 
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eourt  had  fixed  a  Talnation  upon  3,172  meters  and  semee  eonnec- 
tions  in  actual  use,  which  was  more  than. double  the  valuation  placed 
thereon  by  the  plaintiff,  in  its  verified  itatement  of  its  properties 
attached  to  its  complaint. 

I^. — Unubxd  Emeboenct  Pompino  Plant— Finding  of  T&ial  Ooubv 
SusTAiNSD. — ^Where  a  pumping  plant  formerly  in  use  had  been  shut 
down,  but  was  maintained  as  an  emergency  plant  to  be  put  into  use 
h^  the  event  of  any  interference  with  the  service  from  plaintiff's 
other  sources  of  supply,  the  trial  court  properly  concluded  that  such 
plant  was  not  such  an  essential  part  of  plaintiff's  system  as  to  jus- 
tify the  imposition  of  an  added  rate,  and  with  the  discretion  of  the 
trial  eourt  to  make  such  finding  the  supreme  court  will  not  interfere. 

Id. — Adbquaot  or  Valuation  —  Oonfucting  Evidxnoe  —  Findings  not 
DiSTintBiD. — ^Where  the  evidence  as  to  the  necessity  for  the  use  and 
also  the  valuation  of  certain  easements  and  right  of  way  was  de- 
tailed, extensive,  and  conflicting,  the  findings  of  the  trial  court  la 
respect  to  such  properties  will  not  be  disturbed  on  appeaL 

Id.— Watke-bsabing  Lands — Bule  iob  Valuation. — A  finding  of  the 
trial  court  that  certain  water-bearing  real  estate  constituting  a  part 
of  plaintiff's  plant  and  system  was  not  of  the  value  of  two  hundred 
and  twenty-five  thousand  dollars,  but  was  of  the  value  of  ninety-two 
thousand  five  hundred  dollars,  to  which  was  added  the  further  find- 
ing that  the  court  did  not  consider  the  value  of  the  water  in  said 
land  separate  and  apart  from  said  land,  but  fixed  the  value  of 
said  water-bearing  land  by  comparing  its  value  with  similar  water- 
bearing land  in  the  same  locality,  capable  of  producing  a  like  amount 
of  water,  was  proper. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial.  Robert  M.  Clarke, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Haas  &  Dunnigan,  and  Sheldon  Borden,  for  Appellant. 

Albert  Lee  Stephens,  City  Attorney,  and  Wm.  P.  Mealey, 
Deputy  City  Attorney,  for  Respondents. 

RICHARDS,  J.,  pro  tern. — ^This  is  an  appeal  from  an  order 
denying  the  plaintiff's  motion  for  a  new  trial.  The  action 
was  one  brought  to  obtain  an  injunction  to  restrain  the  de- 
fendant, city  of  Los  Angeles,  from  enforcing  a  certain  ordi- 
nance regulating  the  water  rates  to  be  charged  by  persons, 
firms,  or  corporations  supplying  or  distributing  water  in  or  to 
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the  city  of  Los  Angeles  or  the  inhabitants  thereof,  or  to  or 
for  the  use  of  vessels  in  Los  Angeles  harbor  for  the  year  com- 
mencing July  1,  1910,  and  ending  June  30,  1911.  Plaintiff 
was  one  of  the  corporations  coming  within  the  terms  and  pro- 
visions of  the  ordinance  in  question.  The  issue  presented 
before  the  trial  court  was  whether  the  provisions  of  the  ordi- 
nance, if  enforced,  would  afford  the  plaintiff  a  reasonable 
return  upon  its  investment  in  the  various  kinds  of  proiferties 
owned  or  used  by  it  on  July  1, 1910,  and  which  were  essential 
and  necessary  in  its  business  of  distributing  water  to  the 
inhabitants  of  Los  Angeles  during  the  year  in  which  said 
regulative  ordinance  was  in  force.  It  is  conceded  that  upon 
the  hearing  of  the  cause  the  trial  court  conducted  a  minute 
and  exhaustive  investigation  as  to  the  value  of  the  plaintiff's 
various  properties  and  as  to  the  extent  of  their  necessary  use 
as  parts  of  its  operating  and  distributing  system,  and  that 
upon  these  matters  in  controversy  the  testimony  was  much  at 
variance.  The  appellant  insists,  however,  that  as  to  certain 
specified  matters  the  findings  of  the  court  have  no  support  in 
the  evidence,  and  that  the  ordinance  generally  is  unreason- 
able and  confiiscatory,  and  hence  void.  The  first  finding  which 
the  appellant  thus  assails  is  the  finding  of  the  trial  court  to 
the  effect  that  only  3,172  of  the  service  connections  and  meters 
owned  by  the  plaintiff  were  used  or  necessary  to  be  used  for 
the  distribution  and  sale  of  plaintiff's  water  within  the  city 
of  Los  Angeles.  The  evidence  in  this  respect  showed  that 
the  plaintiff  was  engaged  in  the  distribution  of  water  not  only 
within  a  certain  area  within  the  city  of  Los  Angeles,  but  also 
in  and  to  districts  without  the  limits  of  said  city,  and  that 
for  the  purpose  of  operating  its  entire  system  within  and  with- 
out said  city  it  owned  and  had  in  use  4,039  service  connec- 
tions and  meters,  and  that  of  this  number  there  were  actually 
in  use  within  the  city  of  Los  Angeles  3,172  of  such  service 
connections  and  meters.  The  evidence  also  showed  that  in 
addition  to  this  latter  number  in  actual  use  within  said  city 
the  plaintiff  owned  and  held  589  meters  which  were  not  in 
actual  use  at  the  time  the  court's  valuations  were  made. 
These  were  called  dormant  meters,  and  according  to  the  tes- 
timony of  the  secretary  of  the  plaintiff  most  of  these  dormant 
meters  had  been  installed  in  new  properties,  such  as  houses 
which  had  been  built,  but  not  as  yet  rented  or  used.  The 
value  of  these  unused  meters,  according  to  the  valuation 


Digitized  by 


Google 


Apr.  18.]     Union  Hollywood  W.  Co.  v.  Los  Angblbs.    209 

placed  by  the  trial  court  upon  those  in  use,  would  have 
amounted  at  best  to  a  very  small  proportion  of  the  total  valua- 
tion of  the  plaintiff's  other  properties,  and  even  if  added  to 
said  valuatidn,  could  have  effected  at  most  a  very  small  in- 
crease in  plaintiff's  water  rates.  It  is  clear,  moreover,  that 
the  trial  court  was  not  wrong  in  the  exclusion  of  these  589 
meters  from  its  calculation  in  respect  to  the  value  of  the  plain- 
tiff's working  properties.  These  meters  and  other  connec- 
tions were  idle  at  the  time  the  valuations  were  made.  They 
had  never  as  yet  come  into  use  as  a  revenue  producing  part 
of  the  plaintiff's  water  system  within  said  city.  They  were 
installed  in  advance  of  the  actual  necessity  for  their  use,  and 
there  was  no  sufficient  showing  that  they  would  be  used  dur- 
ing the  year  for  which  the  rates  were  fixed,  and  the  other 
water  users  and  rate  payers  of  the  city  should  not  be  charged 
an  additional  amount,  however  small,  in  the  way  of  a  water 
rate  in  order  to  yield  a  return  to  plaintiff  upon  a  species  of 
property  which  was  not  in  actual  use  as  a  part  of  its  system, 
and  which  was  yielding  no  return  to  plaintiff  prior  to  the  pas« 
sage  or  taking  effect  of  said  ordinance.  In  addition  to  this, 
our  attention  is  called  to  the  fact  that  the  trial  court,  in  its 
fixation  of  a  value  upon  the  3,172  meters  and  service  connec- 
tions of  the  plaintiff  in  actual  use  at  the  time  of  such  valua- 
tion, placed  a  value  thereon  which  is  much  more  than  double 
the  valuation  which  the  plaintiff  itself  placed  thereon  in  the 
verified  statement  of  its  properties  attached  to  its  complaint ; 
and  our  attention  has  not  been  called  to  any  evidence  in  the 
record  increasing  this  latter  valuation.  If  this  be  so,  then  it 
follows  that  the  court  has  already  allowed  the  plaintiff  a 
valuation  upon  this  item  of  its  properties  £ar  greater  than  it 
was  entitled  to  have  placed  upon  it  for  the  purpose  of  the 
fixation  of  a  water  rate,  and  it  cannot,  therefore,  be  said  that 
the  plaintiff  was  in  anywise  prejudiced  by  any  error  of  the 
court  in  failing  to  include  the  589  meters  in  question  in 
arriving  at  such  valuation. 

For  these  reasons  we  are  unable  to  say  that  the  trial  court 
abused  its  discretion  in  the  omission  of  this  item  from  its 
valuation  of  the  plaintiff's  essential  properties  for  the  purpose 
of  determining  their  total  value  and  of  regulating  its  water 
rates. 

The  appellant's  next  contention  is  that  the  court  erred  in 
its  finding  that  a  portion  of  the  plaintiff's  properties,  known 
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as  the  JeflPerson  Street  plant,  including  its  lots,  wells,  and 
water  rights  in  adjacent  acres,  were  unnecessary  and  not 
essential  to  its  distributing  system  within  said  city.  Prior  to 
the  organization  of  the  Union  Hollywood  Water  Company,  in 
the  year  1906,  the  Jefferson  Street  pumping  plant  had  been 
owned  and  operated  by  a  corporation  known  as  West  Los 
Angeles  Water  Company,  and  was  being  used  to  supply  water 
to  the  western  portion  of  that  city  lying  in  its  vicinity.  Upon 
the  organization  of  the  Union  Hollywood  Water  Company, 
however,  it  took  over  the  properties  of  the  West  Los  Angeles 
Water  Company,  a  part  of  which  was  this  particular  plant, 
and  also  took  over  the  properties  of  another  corporation 
known  as  West  Side  Water  Company,  which  was  at  the  time 
engaged  in  serving  water  to  another  section  of  the  western 
part  of  said  city.  After  this  consolidation  of  these  two  cor- 
porations had  been  effected  in  the  name  of,  and  under  the 
ownership  of,  the  plaintiff  herein  the  latter  developed  an  addi- 
tional water  supply  from  certain  water-bearing  lands  at 
Sherman,  which  rendered  unnecessary  the  further  operation 
of  the  Jefferson  Street  pumping  plant,  and  in  the  beginning 
of  the  year  1908  the  latter  was  shut  down  and  so  continued 
to  be  up  to  and  after  the  commencement  of  this  action.  It 
is  conceded  that  this  was  the  condition  of  things  at  the  time 
of  the  trial,  but  the  appellant  insists  that  notwithstanding 
this  fact,  its  Jefferson  Street  pumping  plant  was  being  main- 
tained by  it  as  an  emergency  plant  to  be  put  into  use  in  the 
event  of  any  interference  with  its  water  service  from  its  other 
sources  of  supply.  There  was  evidence,  however,  tending  to 
show  that  this  plant  was  not  at  the  time  connected  with  the 
rest  of  the  plaintiff's  water  system,  and  that  the  installation 
of  some  two  miles  of  pipe  would  be  required  to  make  such  con- 
nection. Taking  these  facts  into  consideration,  the  trial  court 
concluded,  and  we  think  properly,  that  the  Jefferson  Street 
plant,  in  its  state  of  nonuse  and  disconnectedness,  was  not 
such  an  essential  part  of  the  plaintiff's  distributing  system  as 
to  justify  the  imposition  of  an  added  water  rate  upon  its  cus- 
tomers. With  the  discretion  of  the  trial  court  to  make  this 
finding  from  the  state  of  the  evidence  before  it,  this  court  will 
not  interfere  upon  appeal. 

The  appellant's  next  contention,  to  which  considerable 
space  is  devoted  in  its  opening  brief,  is  that  the  trial  court 
did  not  place  an  adequate  valuation  upon  certain  easements 
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and  rights  of  way  over  private  property  which  were  a  part 
of  its  system  for  supplying  water  to  the  inhabitants  of  Los 
Angeles ;  and  that  the  court,  in  reaching  a  basis  for  the  valua- 
tion of  this  class  of  property,  included  as  unnecessary  and 
nonessential  a  considerable  part  of  the  plaintiff's  acquired 
easements  and  rights  of  way.  As  to  this  latter  contention 
we  do  not  think  it  is  sustained  by  a  fair  construction  of  the 
finding  of  the  trial  court,  but  that  with  certain  designated 
exceptions,  such  as  the  so-called  Soldiers'  Home  reservoir,  the 
Jefferson  Street  pumping  plant  and  its  adjacent  water-bearing 
acres,  the  Day  tract,  etc.,  the  trial  court  was  undertaking  to 
place  a  valuation  upon  all  of  the  plaintiff's  properties  in  the 
nature  of  easements  and  rights  of  way  over  the  lands  of  pri- 
vate parties.  Whether  or  not  that  valuation  was  sufficient 
depends  upon  th^  evidence  upon  that  subject,  which  evidence 
was  detailed,  extensive,  and  conflicting,  and  this  being  so,  the 
finding  of  the  court  upon  that  subject  will  not  be  disturbed. 

We  might  go  on  dealing  in  detail  with  the  other  alleged 
errors  of  the  trial  court  in  arriving  at  its  conclusions  as  to 
the  proper  amount  and  value  of  the  plaintiff's  various  prop- 
erties for  the  purpose  of  arriving  at  a  basis  of  total  valuation 
upon  which  to  predicate  a  reasonable  water  rate  to  be  charged 
by  the  plaintiff  and  collected  from  its  customers  for  the  year 
covered  by  the  terms  of  the  ordinance  in  question,  but  the  dis- 
cussion would  be  unprofitable,  since  the  conclusion  in  each  of 
these  matters  must,  in  the  state  of  the  evidence,  have  rested 
in  the  sound  discretion  of  the  trial  court. 

There  is,  however,  one  remaining  question  which  deserves 
separate  consideration.  This  is  the  contention  of  the  appel- 
lant that  the  trial  court  adopted  a  wrong  principle  of  valua- 
tion in  its  finding  relative  to  the  value  to  be  placed  upon  the 
water-bearing  lands  of  the  appellant.  The  finding  which  the 
plaintiff  thus  assails  reads  as  follows: 

''That  plaintiff  was  also  on  said  date  the  owner  of  water- 
bearing real  estate  constituting  a  part  of  said  plant  and  sys- 
tem, but  said  water-bearing  real  estate  was  not  of  the  value 
of  two  hundred  and  twenty-five  thousand  dollars,  but  was  of 
the  value  of  ninety-two  thousand  five  hundred  dollars.  And 
in  making  this  finding  the  court  does  not  consider  the  value 
of  the  water  in  said  land  separate  and  apart  from  said  land, 
but  fixed  the  value  of  said  water-bearing  land  by  comparing 
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its  value  with  similar  water-bearing  land  in  the  same  locality* 
capable  of  producing  a  like  amount  of  water." 

In  respect  to  this  finding  the  appellant  contends  that  it  was 
entitled,  in  excess  of  the  valuation  which  the  trial  court  placed 
upon  its  water-bearing  lands  as  real  estate,  to  have  its  rights 
in  and  to  the  water  collected  or  contained  therein  admeasured 
and  ascertained  as  separate  from  and  in  addition  to  the  value 
of  the  land  as  land.  The  discussion  of  this  phase  of  the  appel- 
lant's  case  has  reference  particularly  to  the  lands  of  the  plain- 
tiflp  at  Sherman,  the  waters  in  which  are  percolating  waters 
which  are  collected  and  extracted  from  the  subsurface  of  said 
land  by  means  of  powerful  pumps,  and  when  so  extracted  are 
transferred  to  plaintiff's  reservoirs  and  mains  and  thence  con- 
veyed to  its  customers.  There  was  evidence  before  the  court 
that  there  were  other  lands  in  the  vicinity  of  the  so-called 
Sherman  lands  of  plaintiff  which  also  contained  these  or  other 
percolating  waters  derived  from  the  same  higher  sources  as 
those  supplying  plaintiff's  said  lands.  It  was  these  facts  in 
relation  to  the  original  state  of  these  waters  prior  to  the  plain- 
tiff's extraction  of  them  which  controlled  the  conclusion  of 
the  court  that  they  were  a  part  and  parcel  of  the  soil  itself, 
having  an  appraisable  valuation  as  a  part  of  the  land  through 
which  they  percolated.  It  was  these  facts  also  which  differ- 
entiated the  cases  cited  by  appellant  from  the  case  at  bar,  for 
in  each  of  them  the  water  rights  which  the  courts  recognized 
as  having  an  appraisable  value  apart  from  the  land  were  those 
appertaining  to  reservoirs  or  to  surface  lakes  or  streams.  It 
is  not  necessary  to  consider  the  question  as  to  whether,  in  the 
case  at  bar,  the  trial  court  might  have  adopted  a  method  of 
valuation  in  which  the  percolating  waters  in  the  tract  would 
be  considered  as  appraisable  apart  from  the  value  of  the  land 
as  land,  for  the  reason  that  both  methods  of  valuation  were 
open  to  its  adoption  under  the  authority  of  Marin  Wafer  etc. 
Co.  V.  Railroad  Commission^  171  Cal.  706,  715,  [Ann.  Cas. 
1917C,  114, 154Pac.  864]. 

The  trial  court  adopted  and  applied  the  rule  approved  in 
this  case  as  the  basis  for  its  valuation  of  the  plaintiff's  water- 
bearing lands,  and  having  a  separate  valuation  to  the  pump- 
ing works,  which  in  effect  separated  the  percolating  waters 
from  these  lands,  and  we  are  of  the  opinion  that  it  was  not 
in  error  in  so  doing;  nor  do  we  think  that  it  abused  its  dis- 
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cretion  in  the  value  which  it  affixed  upon  this  portion  of  the 
plaintiff's  properties,  in  view  of  the  evidence  before  it. 

The  contention  of  the  appellant  that  the  ordinance  under 
review  ia  unreasonable,  confiscatory,  and  hence  unconstitu- 
tional, depends  for  its  force  upon  the  appellant's  foregoing 
contentions  as  to  the  under- valuations  of  its  properties  or  por- 
tions thereof,  and  since  these  have  not  been  sustained,  this 
final  contention  must  of  necessity  also  fall. 

No  other  points  appear  in  the  record  requiring  separate 
consideration. 

The  order  is  affirmed.  -    - 

Shaw,  J.,  Victor  E.  Shaw,  J.,  pro  tern.,  Sloss,  J.,  Wilbur,  J., 
Melvin,  J.,  and  Angellotti,  C.  J.,  concurred. 


[Crim.  No.  2145.    In  Bank.— May  1,  1918.] 

In  the  Matter  of  the  Application  of  EBAN  MANA  for  a  Writ 
of  Habeas  Corpus. 

JUBT— &OHT  TO  Trial  by  Juby — Constitutional  Law — Common  Law. 
Constitutional  provisions  guaranteeing  the  right  to  a  trial  bj  jury 
establish  the  right  to  a  trial  by  jury  as  known  at  the  common  law. 

Id. — Qualifications  of  Jurors — Legislative  Poweb  to  Detebmine. — 
The  qualifications  of  the  jury  is  a  matter  subject  to  legislative  con- 
trol, and  the  legislature  may  fix  qualifications  differing  from  those 
of  the  common  law. 

Id.— OuiciNAL  Law  —  Conviction  by  Jury  Consisting  in  Part  op 
"WowsN. — The  act  of  the  legislature  authorizing  women  to  sit  as 
jurors  is  constitutional,  and  it  is  no  ground  for  a  release  from  cus- 
tody that  one  was  convicted  of  felony  by  a  jury  consisting  in  part  of 
women. 

APPLICATION  for  Writ  of  Habeas  Corpus. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Peliz  &  White,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  for  Respondent. 

Gkil  Laughlin,  for  Various  Organizations  of  Women. 
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WILBUR,  J. — Petitioner,  convicted  of  a  felony  by  a  jury 
consisting  in  part  of  women,  seeks  release  from  custody  on  the 
ground  that  the  act  of  the  legislature  authorizing  women  to 
sit  as  jurors  is  unconstitutional.  The  right  to  a  trial  by  a 
jury  is  provided  for  in  article  I,  section  7,  of  the  constitution 
adopted  by  the  people  of  the  state  of  California  in  May,  1879, 
as  follows : 

*'Sec.  7.  The  right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate ;  but  in  civil  actions  three- fourths  of  the 
jury  may  render  a  verdict.  A  trial  by  jury  may  be  waived 
in  all  criminal  cases  not  amounting  to  felony,  by  the  consent 
of  both  parties,  expressed  in  open  court,  and  in  civil  actions 
by  the  consent  of  the  parties,  signified  in  such  manner  as  may 
be  prescribed  by  law.  In  civil  actions  and  cases  of  misde- 
meanor, the  jury  may  consist  of  twelve,  or  of  any  number 
less  than  twelve  upon  which  the  parties  may  agree  in  open 
court.'' 

The  petitioner  claims  that  the  word  **men"  should  be  in- 
serted by  proper  construction  in  the  constitution,  so  that  the 
constitution  would  in  effect  read:  *'The  right  of  trial  by  a 
jury  of  twelve  men  shall  be  secured  to  all,"  etc.  This  con- 
tention is  based  upon  the  proposition  that  when  the  constitu- 
tion provides  for  a  trial  by  a  jury  it,  by  necessary  inference, 
provides  for  the  jury  as  known  at  the  common  law  {People  v. 
PoweU,  87  Cal.  348,  [11  L.  R.  A.  75,  25  Pac.  481]),  and  that 
as  juries  of  men  were  provided  for  by  the  common  law,  the 
constitution  must  be  thus  construed.  Two  questions  seem  to 
be  thoroughly  settled  by  the  unbroken  line  of  decisions  in  all 
the  states:  First,  that  constitutional  provisions  guaranteeing 
the  right  to  a  trial  by  jury  establish  the  right  to  a  trial  by  a 
jury  as  known  at  common  law ;  second,  that  the  qualifications 
of  the  jury  is  a  matter  subject  to  legislative  control,  and  that 
even  though  such  qualifications  may  diflfer  from  those  at  com- 
mon law,  such  legislation  is  nevertheless  a  valid  exercise  of 
legislative  power.  (24  Cyc.  187;  People  v.  Powell,  supra; 
People  V.  Chin  Mook,  51  Cal.  597.) 

At  the  time  of  the  adoption  of  our  constitution  (1879)  the 
fourteenth  amendment  of  the  constitution  of  the  United  States 
provi'ied  that,  **No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law,  nor  deny  to 
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any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  By  this  amendment  state  laws  and  state  constitutions 
were  modified  or  abridged  so  far  as  necessary  to  conform  to 
the  rights  and  privileges  thus  created.  In  interpreting  the 
right  to  a  trial  by  jury  as  guaranteed  by  our  constitution,  we 
must,  therefore,  look  not  alone  to  the  common  law,  but  also 
to  this  amendment  so  far  as  it  affects  the  right  to  a  trial  by 
jury.  The  supreme  court  of  the  United  States  in  construing 
the  effect  of  this  constitutional  amendment  upon  the  right  of 
a  colored  man  to  a  trial  by  jury  in  West  Virginia  {Strauder 
V.  West  Virgiriia,  100  U,  S.  303,  [25  L.  Ed.  664] ),  said:  ''The 
very  idea  of  a  jury  is  a  body  of  men  composed  of  the  peers  or 
equals  of  the  person  whose  rights  it  is  selected  or  summoned 
to  determine;  that  is,  of  his  neighbors,  fellows,  associates,  per- 
sons having  the  same  legal  status  in  society  as  that  which  he 
holds/*  (Italics  ours.)  It  was,  therefore,  held  that  to  try 
a  negro  before  a  jury  from  which  his  race  was  excluded  by 
law  was  a  denial  of  his  right  to  a  trial  by  jury  as  guaranteed 
by  the  constitution  of  West  Virginia,  for  the  reason  that  it 
deprived  him  of  a  trial  by  a  jury  composed  of  his  **  neighbors, 
fellows,  associates,  persons  having  the  same  legal  status  in 
society  as  that  which  he  holds/*  In  deciding  that  question 
the  court  added:  ''We  do  not  say  that,  within  the  limits 
within  which  it  is  not  excluded  by  the  amendment  a  state  may 
not  prescribe  the  qualifications  of  its  jurors  (italics  ours),  and 
in  so  doing  may  discriminate.  It  may  confine  the  selection 
to  males,  to  freeholders,  to  citizens,  to  persons  within  certain 
ages,  or  to  persons  having  educational  qualifications.  We  do 
not  believe  the  fourteenth  amendment  was  ever  intended  to 
prohibit  this.'*  It  will  be  observed,  then,  that  the  supreme 
court  of  the  United  States,  in  determining  the  rights  of  citi- 
zens of  the  United  States  to  a  jury  trial  under  the  fourteenth 
amendment,  bases  its  conclusion  as  to  the  right  of  a  state  to 
discriminate  against  female  citizens  of  the  United  States  upon 
the  ground  of  the  disqualification  of  females  as  jurors. 

Our  constitution  also  expressly  provides  (article  XX,  sec- 
tion 18) :  "No  person  shall,  on  account  of  sex,  be  disqualified 
from  entering  upon  or  pursuing  any  lawful  business,  voca- 
tion, or  profession."  And  while  jury  service  is  neither  a 
"business,  vocation,  or  profession,"  the  constitution  recog- 
nizes the  capacity  of  women  to  enter  upon  any  "lawful  busi- 
ness, vocation,  or  profession."    By  an  amendment  to  our  con- 
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stitution,  October  10, 1911  (article  II,  section  1),  women  were 
given  the  right  to  vote  and  hold  ofSce.  If  the  contention  of 
the  petitioner  is  well  grounded,  we  would  then  have  a  situa- 
tion where  a  woman  on  trial  for  a  crime  might  be  brought  to 
trial  before  a  woman  judge,  prosecuted  by  a  woman  district 
attorney,  defended  by  a  woman  lawyer,  brought  in  court  by  a 
woman  bailiflf,  and  yet  forced  to  a  trial  before  a  jury  of  men, 
because  men  only  were  considered  as  eligible  for  jury  duty  at 
common  law.  It  would  seem  that  the  inferences  to  be  derived 
from  80  radical  an  amendment  of  the  constitution  are  quite 
as  strong  as  those  to  be  derived  from  the  use  of  the  term  **  trial 
by  jury." 

The  legislature  of  the  state  in  providing  that  a  woman 
might  act  as  a  juror  evidently  believed  that  there  was  no 
longer  any  necessity  of  discriminating  against  her  as  a  citizen 
of  the  United  States  because  she  was  disqualified.  The  con- 
stitution having  recognized  her  as  in  all  respects  the  equal 
of  man,  the  legislature  was  justified  in  doing  away  with  the 
discrimination  which  had  theretofore  existed  against  her  in 
the  matter  of  jury  service.  We  do  not  hold  that  the  four- 
teenth amendment  to  the  federal  constitution,  or  the  woman 
suffrage  amendment  to  the  constitution  of  this  state,  were  of 
themselves  sufficient  to  entitle  women  to  act  as  jurors,  although 
this  question  has  been  seriously  raised  and  discussed,  but  not 
decided,  by  the  supreme  court  of  Wyoming  in  McKinney  v. 
State,  3  Wyo.  719,  [16  L.  R.  A.  710,  30  Pac.  293].  We  do 
hold,  however,  that  this  amendment  points  so  clearly  to  the 
matter  of  sex  as  a  question  of  qualification  that  the  legisla- 
ture was  amply  justified  in  dealing  with  the  matter  as  such. 

Writ  discharged.    Petitioner  remanded. 

Richards,  J.,  pro  tern.,  Sloss,  J.,  Melvin,  J.,  Victor  E.  Shaw, 
J.,  pro  tern,,  and  Angellotti,  C.  J.,  concurred. 


Digitized  by 


Google 


ilay,  1918.]  Ramish  v.  Marsh.  217 


[L.  A,  No.  4239.     Department  Two.— -May  3,  1918.] 

ADOLPH  KAMISH,  Respondent,  v.  MARTIN  C.  MARSH, 

Appellant." 

Arbitbation  and  Award — ^Acceptance  of  Award — Waiver  of  Irrequ- 
LARITIES. — An  acceptance  of  and  payment  under  an  award^  made 
under  a  written  agreement  of  arbitration,  constitutes  a  waiver  of 
any  irregularities  in  the  award. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    G.  W.  Nieol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hannon  &  Rickard,  and  J.  Vincent  Hannon,  for  Appellant. 

Olin  Wellborn,  Jr.,  and  Alfred  H.  McAdoo,  for  Respondent. 

WILBUR,  J. — Defendant  appeals  from  a  judgment  in 
favor  of  plaintiff,  based  in  part  upon  a  common-law  award  of 
three  arbitrators,  selected  to  adjust  the  partnership  accounts 
of  plaintiff  and  defendant,  in  accordance  with  a  written 
agreement  of  arbitration.  Defendant  resists  said  award  on 
the  ground  of  many  alleged  informalities  in  the  proceedings 
of  said  arbitrators.  The  findings  are  in  favor  of  said  award. 
It  is  also  found  that  after  the  award,  the  defendant  'Hold 
plaintiff  to  draw  money  from  the  Metropolitan  Contracting 
Company  (a  corporation  owned  by  plaintiff  and  defendant) 
and  to  credit  the  amount  so  drawn  as  payments  upon  the  sum 
due  from  defendant  to  plaintiff  under  and  by  virtue  of  the 
award  of  said  arbitrators,"  and  this  was  done;  and  as  a  con- 
elusion  of  law  holds  that  the  defendant  had  waived  any  irregu- 
larities in  the  arbitration. 

As  the  arbitration  was  for  the  benefit  of  both  parties,  their 
acceptance  of  the  award,  and  the  payment  thereunder  by  de- 
fendant to  plaintiff,  would  constitute  a  waiver  of  any  irregu- 
larities in  the  award.  (See  on  this  point,  Matter  of  SUliman, 
159  Cal.  155,  [113  Pac.  135]  ;  Dore  v.  Southern  Pac,  Co^,  163 
Cal.  182,  [124  Pac.  817] ;  5  Corpus  Juris,  170,  sec.  426.) 

Judgment  affirmed. 

Melvin,  J.,  and  Victor  E.  Shaw,  J.,  pro  tern.,  concurred. 
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[L.  A.  No.  4224.    Department  Two.— May  3,  1918.] 

M.  H.  FRENCH,  Respondent,  v.  0.  0.  FARMER,  Defend- 
ant; NATIONAL  SURETY  COMPANY  (a  Corpora- 
tion), Appellant. 

Principal  and  Surety  —  Common-law  Bond  —  Railway  Consteuction 
Contract — Contractor's  Bond  to  Railway  Company — Right  of 
Third  Party  to  Sue. — ^Where  a  contractor  for  the  construction  of 
a  road  for  a  railway  company  gave  the  railway  company  a  common- 
law  bond,  with  surety,  conditioned  for  the  faithful  performance  of 
the  work,  and  also  for  the  prompt  payment  to  "all  laborers,  mechan- 
ics, materialmen,  and  persons  who  shall  supply  such  contractor  with 
provisions  or  goods  of  any  kind,  all  just  debts  due  to  such  persons 
or  to  any  others  to  whom  any  part  of  such  work  is  given,  incurred  in 
carrying  on  such  work,"  any  'laborer,"  "mechanic,"  "materialman," 
or  person  "supplying  the  contractor  with  provisions  or  goods  of  any 
kind,"  or  any  other  person  "to  whom  any  part  of  such  work  was 
given,"  was  a  person  for  whose  benefit  the  bond  was  made,  and  as 
such  there  was  suf&cient  privity  between  such  person  and  the  surety 
on  the  bond  to  authorize  such  person  to  maintain  an  action  on  the 
bond  against  the  surety. 

Id. — ^Limitations  on  Surety's  Liability  to  Third  Persons — Claim  fob 
Rental  of  Mules  Leased  to  Contractor. — The  surety  on  such  a 
bond  was  not  liable  for  the  rental  of  mules  leased  to  the  contractor 
to  be  used  in  the  performance  of  his  contract,  the  lessor  not  being 
a  person  "to  whom  any  part  of  such  work  is  given,"  and  the 
contract  and  bond,  therefore,  making  no  express  provision  for  the 
payment  to  the  lessor  of  the  indebtedness  to  hlAi,  and  especially 
where  both  the  contract  and  the  bond  made  it  the  duty  of  the 
contractor  to  furnish  teams  without  fixing  any  obligation  to  pay 
therefor. 

Id. — ^Servioes  of  Corral- man. — The  surety  on  such  bond  was  not  liable 
in  an  action  by  the  lessor  of  the  mules  for  the  value  of  the  services 
or  the  traveling  expenses  of  a  "corral-man,"  who  had  been  employed 
by  the  plaintiff,  but  who,  under  the  railway  company's  contract, 
was  to  have  been  paid  by  the  contractor. 

Id. — Agreement  to  Pay  Third  Party— Right  to  Sub  on  Bond. — If  it 
can  be  fairly  said  from  either  the  contract  or  bond,  which  are  to 
be  construed  together,  that  the  parties  intended  to  and  did  agree  to 
pay  a  third  person  furnishing  provisions  or  goods  for  the  carrying 
on  of  such  work,  a  suit  can  be  brought  on  such  bond  by  euch  third 
person  to  recover  upon  the  promise  bo  made  for  his  benefit,  although 
the  bond  does  not  by  its  terms  expressly  inure  to  the  benefit  of 
ffuch  third  person,  and  although  the  promise  is  implied  from  the 
condition  of  the  bond  alone. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Grant  Jackson,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Carroll  Allen,  Bertin  A.  Weyl,  and  Allen  ft  Weyl,  for 
Appellant. 

Robert  T.  Linney,  and  Oordon  L.  Finley,  for  Respondent. 

WILBUR,  J. — The  defendant,  National  Surety  Company, 
appeals  from  a  judgment  in  favor  of  plaintiff  upon  a  common- 
law  bond  executed  by  the  defendant  to  the  Grand  Canyon 
Railway  Company,  conditioned  upon  the  faithful  perform- 
ance of  ''all  the  stipulations  and  agreements  contained  in"  a 
contract  entered  into  between  defendant  Farmer  and  said 
Railway  Company,  on  the  part  of  said  Farmer  to  be  per- 
formed and  observed,  and  farther  conditioned  that  said 
Farmer  ''shall  well  and  faithfully  pay  all  laborers,  mechanics, 
and  materialmen,  and  persons  who  shall  supply  such  contrac- 
tor with  provisions  or  goods  of  any  kind,  all  just  debts  due  to 
such  i>ersons,  or  to  any  others  to  whom  any  part  of  such  work 
is  given,  incurred  in  carrying  on  such  work."  The  contract 
between  Farmer  and  the  Railway  Company  was  for  the  con- 
struction of  a  wagon  road  in  the  Grand  Canyon,  Arizona, 
upon  the  property  of  the  United  States  government.  This 
contract  provided,  among  other  things,  that  "the  contractor 
shall  promptly  pay  all  subcontractors,  materialmen,  laborers, 
and  other  employees  as  often  as  payments  are  made  to  him  by 
the  company,  and  shall  deliver  said  work  free  from  any  claim 
or  lien  on  account  of  such  labor  and  materials  and  subcon- 
tractors; ..."  The  form  of  the  bond  was  identical  with 
that  set  out  in  the  opinion  in  the  case  of  the  National  Bomk 
of  Cleburne  v.  Gulf  etc.  Ry.  Co.,  95  Tex.  176,  [66  S.  W.  203]. 

The  plaintiff,  French,  by  contract  in  writing,  leased  to 
the  defendant,  Farmer,  the  contractor,  to  be  used  in  the 
performance  of  the  latter's  contract  with  the  Railway 
Company,  thirty-two  head  of  mules,  one  saddle-horse,  and 
sixteen  sets  of  harness.  He  also  agreed  to  furnish  a  "corral 
boss,"  to  be  paid  by  Farmer.  Parmer  having  failed  to 
pay  therefor,  this  action  was  brought  by  French  against 
Farmer  and  the  Surety  Company  to  recover  four  thou- 
sand   two    hundred    dollars    rental    for    the    use    of    the 


Digitized  by 


Google 


220  French  i-.  Farmee.  [178  Cal. 

teanus  and  saddle-horse;  $10  for  services  of  corrfij-man,  and 
$5  for  expenses  of  corral-man,  and  $75  for  hay  and  barley 
sold.  Judgment  was  rendered  against  defendant  Farmer  and 
the  defendant  Surety  Company.  The  appeal  is  by  the  Surety 
Company  only.  It  is  claimed  that  there  is  not  sufficient 
privity  between  the  defendant  Surety  Company,  as  obligor  of 
the  bond,  and  the  plaintiff  to  authorize  suit  by  him  upon  the 
bond.  That  point,  however,  has  been  determined  adversely 
to  appellant's  contention  by  this  court  in  Union  Sheet  Metal 
Works  V.  Dodg^e,  129  Cal.  390,  [62  Pac.  41],  and  later  by  the 
court  in  Bank  in  People's  Lumber  Co,  v.  Oillard,  136  Cal.  55, 
[68  Pac.  576].  The  question  then  is,  Does  the  contract  op 
bond,  or  both,  contain  a  sufficient  promise  to  pay  the  obligation 
of  the  plaintiff  to  authorize  him  to  sue  to  enforce  this  as  a 
promise  made  for  his  benefit!  With  reference  to  the  item  of 
rental  for  the  mules,  a  similar  question  was  involved  in  Wood, 
Curtis  <6  Co.  v.  El  Dorado  etc.  Co.,  153  Cal.  231,  [126  Am. 
St.  Rep.  80.  15  Ann.  Cas.  382,  16  L.  R.  A.  (N.  S.)  585,  94 
Pac.  877],  wherein  the  following  question  was  answered  in 
the  negative  by  this  court:  *'Did  plaintiff  by  this  letting  of 
his  horses  at  a  stipulated  price  per  month  'bestow  labor'  upon 
the  work  so  as  to  entitle  it  to  a  lien  under  section  1183  of  the 
Code  of  Civil  Procedure!''  Upon  the  same  reasoning,  which 
need  not  be  here  repeated,  it  must  be  held  that  plaintiff  was 
not  a  person  **to  whom  any  part  of  such  work  is  given,"  and 
that,  therefore,  the  contract  and  bond  make  no  express  pro- 
vision for  the  payment  to  the  plaintiff  of  that  indebtedness 
here  sued  upon.  This  view  is  strengthened  by  the  fact  that 
both  the  contract  and  bond  make  it  the  duty  of  the  contractor 
to  furnish  teams,  without  fixing  any  obligation  to  pay  therefor. 

As  to  the  items  of  $10,  services  of  corral-man,  and  $5,  travel- 
ing expenses  of  corral-man,  under  the  contract  between  French 
and  Farmer  the  corral-man  was  to  have  ]been  paid  by  Farmer. 
Even  if  we  assume  that  the  corral-man  was  a  laborer  upon  the 
work  within  the  meaning  of  the  contract  and  bond,  it  does  not 
follow  that  the  plaintiff,  upon  paying  such  laborer,  was  en- 
titled to  sue  therefor  upon  the  bond.  The  right  of  action,  if 
any,  was  in  the  corral-man  and  not  in  his  employer,  who  was 
not  a  subcontractor. 

As  to  the  judgment  for  $75  for  hay  and  barley  sold,  there 
was  no  express  agreement  contained  in  the  contract  for  the 
payment  for  either  ''provisions  or  goods,"  although  the  bond 
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IS  expressly  conditioned  upon  the  payment  of  all  jnst  debts 
incurred  therefor  in  carrying  on  snch  work.  The  question  is, 
then,  squarely  presented,  whether  or  not  there  can  be  a  recov- 
ery upon  the  bond  based  upon  the  condition  thereof  by  a  third 
person  not  a  party  thereto,  where  the  bond  does  not  by  its 
terms  expressly  inure  to  the  benefit  of  such  third  person,  and 
the  right  to  sue  thereon  is  based  entirely  upon  the  theory  that 
the  third  person  is  entitled  to  sue  upon  a  promise  made  for 
his  benefit.  The  supreme  court  of  Texas,  upon  a  bond  identi- 
cal in  form,  held  that  the  surety  could  not  be  sued  thereon  by 
a  third  party.  (National  Bank  of  Cleburne  v.  Oulf  etc.  By. 
Co.,  95  Tex.  176,  [66  S.  W.  203].)  This  was  upon  the  theory 
that  the  bond  was  one  of  indemnity  to  <he  Railway  Company, 
containing  no  express  agreement  to  pay  such  third  person,  and 
therefore  he  could  not  sue  thereon.  If  we  adopt  this  view 
We  violate  the  fundamental  principle  that  every  part  of  a 
contract  should  be  given  some  effect,  for  the  Railway  Com- 
pany could  not,  in  any  event,  be  liable  for  ** goods"  and  ** pro- 
visions" furnished  the  contractor  in  carrying  out  its  contract, 
nor  in  this  case  could  there  be  any  lien  therefor,  as  the  prop- 
erty upon  which  the  work  was  done  was  government  prop- 
erty. If,  under  the  circumstances,  any  effect  whatever  is  to 
be  given  to  this  clause  in  the  condition  of  the  bond,  it  must 
be  held  that  it  was  the  intention  of  the  parties  to  benefit  such 
third  persons  rather  than  the  Railway  Company,  to  whom  the 
bond  ran.  The  case  of  Parker  v.  Jeffery,  26  Or.  186,  [37 
Pac.  712],  is  in  harmony  with  the  supreme  court  of  Texas. 
The  courts  of  Nebraska,  Missouri,  Iowa,  Indiana,  and  Michi- 
gan, however,  seem  to  hold  to  the  view  that  if  it  can  be  fairly 
said  from  either  the  contract  or  the  bond,  which. are  to  be 
construed  together,  that  the  parties  intended  to  and  did  agree 
to  pay  such  third  person,  a  suit  could  be  brohght  on  such  bond 
by  such  third  person  to  recover  upon  the  promise  so  made  for 
his  benefit.  (Lyman  v.  City  of  Lincoln,  38  Neb.  794,  [57 
N.  W.  5311 ;  Kaufmann  v.  Cooper,  46  Neb.  644,  [65  N.  W. 
796]  ;  School  District  v.  Levers,  147  Mo.  580,  [49  S.  W.  507] ; 
Jordan  v.  Kavanaugh,  63  Iowa,  152,  [18  N.  W.  851] ;  National 
Surety  Co.  v.  Foster  Lumber  Co.,  42  Ind.  App.  671,  [85  N.  E. 
489].)  While  the  question  has  not  been  directly  decided  by 
this  court,  the  cases  of  Union  Sheet  Metal  Works  v.  Dodge, 
sxipra,  and  People^ s  LnmJber  Co.  v.  OUlard,  supra,  were  based 
in  part  upon  the  authority  of  the  Indiana,  Iowa,  Michigan, 
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and  Nebraska  cases,  sia  was  also  the  case  of  W.  P.  FvUer  d  Co. 
V.  Altwras  School  District,  28  Cal.  App.  609,  [153  Pac.  743]. 
We  therefore  hold  that  the  plaintiff  was  entitled  to  recover 
the  item  for  goods  and  provisions. 

The  lower  court  is  directed  to  modify  the  judgment  by 
striking  out  all  items  therefrom  save  and  except  the  item  of 
$75  for  goods  and  provisions,  and  as  so  modified  the  judg* 
ment  is  affirmed. 

Melvin,  J.,  and  Victor  B.  Shaw.,  J.,  pro  tem.,  concurred. 


[L.  A.  No.  4210.    Department  Two. — ^May  8,  1918.] 

B.  J.  EDMONDS,  Appellant,  v.  H.  W.  WILCOX,  Respondent 

Tbial — JuBT — Instbuctton  on  Conceded  Pacts. — A  statement  by  the 
«ourt  in  instructions  to  the  jury  that  a  certain  fact  was  assumed  by 
the  parties  on  the  trial,  and  that  for  that  reason  no  proof  had  been 
given  of  such  fact,  was  an  "instruction  on  the  facts/'  but  error  could 
not  be  predicated  on  such  an  instruction,  in  the  absence  of  anything 
in  the  record  to  show  the  statement  that  the  fact  had  been  conceded 
was  not  true. 

P^MissoBT  Note — Fraud — Pleading. — Where,  in  an  action  on  cer- 
tain promissory  notes  which  had  been  issued  on  renewal  of  other 
notes  given  in  payment  of  a  subscription  for  stock  in  a  corporation, 
the  defense  set  up  in  the  answer  was  that  the  original  notes  were 
procured  through  the  fraudulent  representations  of  agents  of  a  bank 
to  whom  the  original  notes  were  issued,  and  that  at  the  time  of  the 
execution  of  the  renewals,  the  holders  of  the  original  notes  "ratified 
and  confirmed  the  statements  and  representations"  made  to  induce 
the  execution  of  *the  original  notes,  this  latter  statement  was  an  aUe- 
gation  of  fact  and  not  a  conclusion. 

Id.— <V)BPORATioN  Stock — Statements  as  to  Value. — Statements  in 
such  case  that  the  bank  would  not  take  five  dollars  a  share  for 
its  stock  if  it  could  not  get  more,  that  the  bank  regarded  the 
stock  as  ample  security  for  a  loan  of  its  face  value,  that  the  cor- 
poration was  "one  of  the  solid  financial  institutions  of  the  coast," 
that  the  dividends  arising  from  the  company  were  so  large  that  they 
would  pay  off  the  note,  and  that  the  banks  preferred  that  form 
of  security  to  any  other  and  would  gladly  renew  the  notes,  when  the 
stock  was  in  fact  worthless,  were  statements  of  value  and  not  mere 
expi-essiuns  of  opinion. 
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Id. — Instructions — Psoor  o»  Fbaxtd  Rsquibxd — Pkkponder^nob  of  Byi- 
DXNCS  SuFTiciXNT. — Judicial  expressiona  concerning  the  necessitj  of 
clear  and  satisfactory  proof  of  fraud  must  be  construed  in  the  light 
of  the  fundamental  rule  that  under  subdivision  5  of  section  2061  of 
the  Code  of  Civil  Procedure,  a  preponderance  of  the  evidence  con- 
trols in  a  civil  case,  and,  therefore,  in  a  case  where  fraud  is  the 
issue,  the  jury  is  properly  instructed  that  the  ease  must  be  decided 
according  to  the  preponderance  of  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sam  Perry  Smith,  and  Ward,  Ward  &  Ward,  for  Appellani 

Shreve,  Reed,  Sample  &  Shreve,  and  Theodore  Stensland, 
for  Respondent. 

WILBUR,  J.— This  is  an  action  brought  by  the  plaintiff  to 
recover  judgment  upon  two  promissory  notes  assigned  to  him 
for  collection.  These  notes  were  given  in  renewal  of  notes 
given  in  payment  of  a  subscription  for  stock  in  the  \Vestem 
Underwriting  and  Mortgage  Company,  one  to  each  of  two 
banks.  Subsequently,  on  April  4,  1913,  the  defendant  exe- 
cuted renewal  notes.  It  is  claimed  by  defendant  that  the 
original  notes  were  procured  by  fraudulent  representations. 
But  the  appellant  claims  that  at  the  time  of  the  giving  of  the 
renewal  notes,  April  4,  1913,  plaintiff  had  become  aware  of 
the  fraud,  and  that,  therefore,  he  waived  the  fraud  by  giving 
the  renewal  notes. 

After  the  opening  statement  by  defendant,  which  was  con- 
strued by  the  plaintiff  as  an  admission  of  knowledge  and, 
therefore,  a  waiver  by  defendant  of  the  original  fraud  at  the 
time  of  the  giving  of  the  renewal  notes,  the  court  on  motion 
of  the  plaintiff  made  on  that  ground  excluded  evidence  of  the 
original  fraud,  and  by  ruling  on  the  evidence  and  by  instruc- 
tion to  the  jury  confined  the  defendant  to  evidence  of  fraud 
at  the  time  of  said  renewal.  The  court  in  instructing  the  jury 
as  to  the  measure  of  damages  stated  that  it  was  assumed  by 
the  parties  on  the  trial  that  the  stock  was  of  the  value  of  two 
dollars  per  share  (the  amount  paid  therefor)  if  the  original 
representations  were  true,  and  that  for  that  reason  no  proof 
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had  been  given  as  to  the  value  thereof  in  that  event,  and  that 
the  jury  should,  so  assume.  While  this  was  no  doubt  an  in- 
struction on  the  facts,  it  is  stated  to  be  on  conceded  facts,  and 
we  cannot  say  from  the  record  printed  in  the  briefs  and  before 
us  that  this  was  not  correct,  as  it  is  presumed  to  be. 

The  only  fraud  alleged  in  the  answer  to  have  occurred  at 
the  time  of  the  renewal  of  the  notes  is  that  the  agents  of  the 
banks  holding  the  potes  **then  and  there  ratified  and  con- 
firmed the  statements  and  representations  so  made  by  said 
agent,  A.  0.  Garrett  and  L.  U.  McKee,  and  the  said  L.  A.  Bloc- 
man  as  aforesaid."  It  is  claimed  that  this  is  but  an  allega- 
tion of  a  conclusion,  but  it  is  an  allegation  that  the  agent  of 
the  bank  in  effect  repeated  the  previous  false  statements  of 
the  agents  who  sold  the  stock,  which  were  set  out  in  great 
detail  in  the  answer,  containing  forty-two  pages.  The  jury 
found  on  the  issue  thus  presented  in  favor  of  the  defendant. 
One  of  these  representations  that  was  thus  confirmed  by  the 
agent  of  the  banks  was  that  ''they  wouldn't  take  five  dollars 
a  share  for  their  shares  if  they  couldn't  get  more,"  and  that 
the  bank  regarded  the  stock  as  ample  security  for  a  loan  of 
its  face  value.  As  the  stock  was  actually  worthless,  and  so 
found,  to  be  by  the  jury,  this  could  hardly  be  classed  as  a  mere 
expression  of  opinion.  It  was  a  statement  of  value  which, 
taken  alone,  might  be  so  regarded,  but  reinforced  by  the  asser- 
tion that  the  banks  regarded  the  stock  as  ample  security  for  a 
loan  of  the  face  value  thereof,  without  regard  to  the  financial 
standing  of  the  purchaser;  that  the  Western  Underwriting 
and  Mortgage  Company  was  *'one  of  the  solid  financial  insti- 
tutions of  the  coast'' ;  that  the  dividends  arising  from  the  com- 
pany were  so  large  that  they  would  pay  off  the  notes;  that 
the  banks  prefeiTed  that  form,  of  security  (the  stock)  to  any 
other,  and  would  gladly  renew  the  notes,  coupled  with  the 
actual  loan  by  the  banks  of  the  face  value  of  the  stock,  and 
the  immediate  renewal  thereof,  amply  justified  the  jury  in  its 
finding  of  fraud.  (See  Barron  Est.  Co.  v.  Woodruff  Co.,  163 
Cal.  561,  [42  L.  R.  A.  (N.  S.)  125,  126  Pac.  351].) 

The  court  instructed  the  jury  that  the  case  must  be  de- 
cided according  to  the  preponderance  of  the  evidence.  This 
is  correct.  (De  Kahn  v.  Chase,  177  Cal.  281,  [170  Pac. 
608].)  This  is  the  statutory  rule  in  civil  cases,  and  all  judi- 
cial expressions  concerning  the  necessity  of  clear  end  satisfac- 
tory proof  of  fraud  must  be  construed  in  the  light  of  the 
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fundamental  rule  that  a  preponderance  of  the  evidence  con- 
trols in  a  civil  case.   '(Code  Civ.  Proc,  sec.  2061,  subd.  5.) 
Judgment  afBrmed. 

Mdvin,  J.,  and  Victor  B.  Shaw,  J.,  pro  iem.,  concurred. 


[L.  A.  No.  4203.    Department  Two.— May  3,  1918.] 

JESSIE  H.  NEALE,  Administratrix,  etc.,  Respondent,  t. 
ATCHISON,  TOPEKA  AND  SANTA  PE  RAILWAY 
COMPANY  (a  Corporation),  et  al.,  Appellants. 

NiflUQENCE  —  Action  pob  Death  of  Bailway  Enoinkeb  —  Defective 
Track — Evidence — Presumption. — In  an  action  against  a  rail- 
vaj  eompanj,  its  mechanical  superintendent,  and  its  roadmaster, 
to  recover  damages  for  the  death  of  one  of  the  company's  engineers, 
who  was  killed  by  the  derailment  of  an  engine,  which  derailment 
was  claimed  to  be  due  to  a  defective  engine  and  to  unsound  condi- 
tion of  the  railroad  track,  testimony  of  a  witness  that  he  had  noticed 
engines,  as  they  approached  the  place  where  the  derailment  took 
place,  "wobbling,"  in  a  manner  indicated  by  the  witness  by  panto- 
mime  action,  must  be  assumed  by  the  supreme  court  to  have  indi' 
eated  an  undue  movement  evidencing  a  bad  condition  of  the  track, 
since  all  reasonable  deductions  from  the  evidence  must  be  indulged 
in  favor  of  a  judgment. 

Id. — SuynciENCY  op  Evidence. — In  this  action  it  is  held  that  the  evi- 
dence was  sufficient  to  sustain  a  verdict  for  the  plaintiff.  '^ 

Id.— Inspection  of  Track— Question  for  Jury. — Although  evidence  of 
employees  of  the  defendant  in  such  case  tended  to  show  that  shortly 
before  the  accident  a  general  inspection  of  the  track  at  the  place 
where  the  accident  occurred  had  been  made,  and  that  the  switch 
point  near  tlie  place  of  subsequent  derailment  had  been  very  care- 
fully examined,  it  was  for  the  jury  to  determine  from  all  the  facts, 
including  the  interests  of  the  witnesses  as  employees  of  the  defend- 
ant, whether  the  inspection  had  been  properly  made. 

Id.— Excluded  Evidence — Error  Rendered  Harmless  by  Subsequent 
Testimony. — After  the  roadmaster,  as  a  witness  for  the  defendants, 
had  testified  that  certain  tics,  broken  in  two  by  the  derailment,  had 
been  removed  and  burned,  because  they  were  unfit  for  further  ser- 
vice, the  court  erred  in  refusing  to  allow  him  to  be  asked  if  that  was 
the  usual  custom  with  ties  rendered  useless  in  that  way,  but  the  de- 
fendants were  not  injured,  since  the  witness  later,  in  speaking  of  the 
CLXXVIII  Cal.— 15 
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■ection  foreman  who  had  burned  them,  said  be,  the  witness,  had  no 
anthoritj  to  tell  him  to  bum  ties  inspected  bj  other  people,  but  it 
was  the  general  custom,  and  ^e  supposed  the  section  foreman  took 
it  upon  himself  to  bum  them,  knowing  that  it  had  been  the  custom. 

Id. — iNSTBUcnoNB-^PBESUMFTiONS  AS  TO  Neoliqemce. — Where  in  such 
case  the  court  instracted  the  jurj  that  "the  mere  happening  of  the 
derailment,  or  the  death"  of  the  plaintiff,  ''raised  no  presumption 
of  negligence  of  the  defendants,"  and  that  "the  mere  facts  that  the 
engine  was  derailed  and  said"  plaintiff  "was  killed,  taken  alone, 
are  not  to  be  considered  bj  you  as  proof  of  any  negligence  on  the 
part  of  either  or  any  of  the  defendants,"  there  was  no  force  in  the 
contention  by  the  appellants  that  they  were  prejudiced  by  the  use 
of  the  word  "proof"  instead  of  "evidence"  in  the  latter  part  of  the 
instruction. 

Id. — ^Instructions — Duty  as  to  Fubnishino  a  Safe  Track,  Trackage, 
AND  Toes. — ^Where  the  court  in  such  case  had  carefully  defined  ordi- 
nary care  and  negligence  and  had  told  the  jury  that  plaintiff  was 
bound  to  prove  negligence  in  order  to  recover,  a  further  instruction 
that  it  was  the  duty  of  the  defendants  "to  have  used  ordinary  care 
in  furnishing  a  safe  track,  trackage,  and  ties  over  which  the  engine" 
was  being  operated,  and  that  a  failure  to  do  so  would  be  negligence, 
"and  if  such  negligence,  if  any,  contributed  to  the  happening  of  the 
accident,  as  a  proximate  cause,"  the  jury  •should  find  against  both 
defendants,  or  either  of  them,  if  shown  to  have  been  negligent  in 
that  behalf,  properly  declared  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  W.  Camp,  U.  T.  Clotfelter,  M.  W.  Reed,  and  Robert 
Brennan,  for  Appellants. 

E.  B.  Drake,  for  Respondent. 

MELVIN,  J. — Defendants  appeal  from  the  judgment  and 
from  an  order  denying  the  motion  for  a  new  trial. 

The  action  was  one  to  recover  damages  for  the  death  of 
James  B.  Neale,  respondent's  intestate,  an  engineer  in  the  ser- 
vice of  the  defendant  corporation.  The  accident  which  caused 
the  death  of  Mr.  Neale  was  the  derailment  of  an  engine  of 
which  he  had  charge.  Mr.  Bean  and  Mr.  Purdy,  respectively 
mechanical  superintendent  and  roadmaster  of  the  Railroad 
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I' 
Company,  were  joined  as  defendants,  and  a  verdict  was  ren- 
dered against  them  as  well  as  the  corporation.    On  motion 
for  a  new  trial  the  verdict  against  Bean  was  set  aside.    The 
other  two  defendants  are  appealing. 

The  theory  of  plaintiff,  as  set  forth  in  her  pleading,  was 
that  the  Bailroad  Company  and  defendant  Bean  negligently 
famished  James  B.  Neale  a  defective  engine,  and  that  the  cor- 
poration and  defendant  Purdy  negligently  permitted  the 
track,  at  the  place  where  the  accident  occurred,  to  become  un- 
sound and  defective.  The  latter  ground  seems  to  be  the  one 
on  which  respondent  relies  for  afSrmance  of  the  judgment. 

Several  attacks  are  made  by  appellants  on  the  findings 
which,  it  is  contended,  are  not,  in  many  of  their  parts,  sup- 
ported by  the  evidence. 

The  testimony  tends  to  show  that  the  train  was  moving  at 
the  rate  of  twenty  to  twenty-five  miles  an  hour.  The  engine 
left  the  rails  near  the  point  of  a  switch.  Appellants  insist 
that  the  record  furnishes  no  evidence  that  the  track  was  un- 
sound or  that  they  were  charged  with  notice  of  its  condition, 
if  it  was  defective. 

Upon  the  subject  of  the  defective  condition  of  the  track  one 
witness,  Corwin,  testified  that  he  had  noticed  engines,  as 
they  approached  the  place  where  the  derailment  afterward 
occurred.  He  said:  ''I  have  noticed  them  in  passing,  the  en- 
gine would  be  wobbling  like  this"  (indicating).  It  is  argued 
that  such  testimony  is  of  no  value,  because  any  engine  going 
at  the  rate  of  twenty  or  twenty-five  miles  an  hour,  will  show 
some  movement  from  side  to  side,  such  as  the  witness  char- 
acterized as  ''wobbling."  Of  course,  we  cannot  have  repro- 
duced for  us  the  pantomime  accompanying  the  testimony. 
Therefore,  we  must  assume  that  it  indicated  an  undue  move- 
ment evidencing  a  bad  condition  of  the  track,  because  all  rea- 
sonable deductions  from  the  evidence  must  be  indulged  in 
favor  of  the  judgment. 

Another  witness,  Smith,  stated  that  where  engine  and  track 
are  in  good  condition,  the  engine  will  not  be  derailed  from  a 
speed  of  from  twenty  to  twenty-five  miles  an  hour.  Other 
witnesses  testified  that  some  of  the  ties  over  which  the  wheels 
of  the  engine  passed  after  leaving  the  rails  were  badly  splint- 
ered and  some  were  ''broken  in  two."  Counsel  for  appel- 
lants insist  that  this  evidence  is  of  no  value  to  plaintiff's  case, 
and  lends  no  support  to  the  theory  that  the  track  was  in  bad 
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condition,  because  a  heavy  engine  running  over  redwood  ties 
would  naturally  splinter  them.  "In  fact,"  they  say,  '*it  is 
only  sound  wood  that  splinters;  rotten  wood  crumbles."  But 
the  testimony  tends  to  show  that  while  some  of  the  ties  were 
splintered  and  some  broken  completely,  many  were  merely 
marked  by  the  wheels.  The  evidence  also  showed  that  some 
of  the  ties,  on  removal,  proved  to  be  partly  rotten,  and  that 
they  were  so  soft  that  the  rails  and  tie-plates  cut  down  from 
half  to  three-fourths  of  an  inch  into  the  wood.  We  think 
that  this  and  other  evidence  produced  at  the  trial  suflBciently 
supports  the  judgment.  The  testimony  tends  to  show,  for 
example,  that  of  fifty-two  ties  examined  in  detail  by  the  wit- 
nesses, six  or  eight  were  broken  through,  others  torn  all  to 
pieces  and  splintered,  while  many  were  only  marked  by  the 
wheels,  and  that  the  engine  ran  for  250  feet  along  a  switch 
over  ties  smaller  than  those  over  which  it  had  passed  on  the 
main  track  and  only  marked  the  smaller  timbers. 

Defendants  introduced  the  testimony  of  two  of  the  em- 
ployees of  the  railroad  to  the  effect  that  the  track  at  the  place 
where  the  accident  occurred  had  been  duly  and  properly  in- 
spected shortly  before  the  accident.  This  testimony  did  tend 
to  show  that  a  general  inspection  of  the  track  had  been  made, 
and  that  the  switch  point  near  the  place  of  subsequent  derail- 
ment of  the  engine  had  been  very  carefully  examined,  but  it 
was  for  the  jury  to  determine  from  all  of  the  facts  and  cir- 
cumstances, including  the  interests  of  the  witnesses  themselves 
as  employees  of  the  Railroad  Company,  whether  their  inspec- 
tions had  been  properly  made. 

Mr.  Purdy,  one  of  the  witnesses  for  the  defendants,  testi- 
tified  that  certain  ties  broken  in  two  by  the  derailment  were 
taken  away  from  the  track  and  burned,  ''because  they  were 
unfit  for  further  service."  He  was  asked  if  that  was  "the 
usual  custom  with  ties  rendered  useless  in  that  way."  Objec- 
tion to  the  question  was  sustained  and  the  ruling  is  specified 
as  error.  The  question  should  have  been  permitted,  but 
appellants  were  not  injured,  because  later  the  witness  said, 
speaking  of  the  section  foreman  who  had  burned  the  ties: 
"I  have  no  authority  to  tell  him  to  burn  up  ties  inspected  by 
other  people.  But  that  is  the  general  custom.  I  suppose  in 
this  case  he  took  it  upon  himself  to  burn  them;  he  knowing 
that  that  has  been  the  custom  and  practice." 
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The  court  instructed  the  jury  that  the  mere  happening  of 
the  derailment  or  the  death  of  James  B.  Neale  raised  no  pre- 
sumption of  negligence  of  the  defendants;  that  the  burden 
was  upon  plaintiff  to  show  by  a  preponderance  of  evidence 
that  the  accident  was  proximately  caused  by  some  one  or  more 
of  the  specific  acts  of  negligence  charged  in  the  complaint; 
and  that  "the  mere  facts  that  the  engine  was  derailed  and 
said  Neale  was  killed,  taken  alone,  are  not  to  be  considered  by 
you  as  proof  of  any  negligence  on  the  part  of  either  or  any 
of  the  defendants."  Appellants  complain  of  the  use  of  the 
word  ''proof"  instead  of  "evidence"  in  the  latter  part  of 
the  instruction.  As  originally  proposed  the  latter  word  was 
used.  There  is  no  force  in  this  contention.  It  is  true,  as 
appellants  indicate,  that  this  court  in  Brymer  v.  Southern 
Pacific  Co.,  90  Cal.  496,  [27  Pac.  371],  has  said  that  the  mere 
fact  of  the  occurrence  of  an  accident  does  not  fix  the  liability, 
or  even  raise  a  presumption  that  the  employer  was  at  fault. 
But  the  evidence  regarding  such  an  accident  is  clearly  admis- 
sible, 80  that  the  fact  of  the  happening  thereof,  if  established, 
may  be  considered  in  connection  with  other  facts  which  might 
tend  to  make  up  a  complete  showing  of  negligence.  This 
court  has  never  said  that  evidence  of  the  failure  of  machinery 
to  do  its  allotted  work  may  not  be  introduced,  but  the  rule  is 
that  proof  of  the  occurrence  of  the  accident  by  reason  of  such 
failure,  standing  alone,  is  not  proof  of  negligence. 

The  jury  was  instructed  that  it  was  the  Railroad  Company's 
duty  to  furnish  its  engineer  a  reasonably  sound  and  safe  en- 
gine upon  which  to  perform  his  duties  and  a  reasonably  safe 
track,  failing  in  which  judgment  should  go  for  plaintiff.  The 
counsel  for  appellants  say  that  the  obligation  of  the  corpora- 
tion was  not  to  furnish  a  reasonably  safe  track,  but  to  exer- 
cise reasonable  care  to  furnish  a  reasonably  safe  track.  In 
this  behalf  the  case  of  Duffy  v.  Hobbs,  Wall  &  Co,,  166  Cal. 
210,  [L.  R.  A.  1916F,  806,  135  Pac.  1093],  is  cited.  The 
opinion  in  that  case  declares  that  under  a  well-settled  rule  an 
employer  is  bound  to  use  ordinary  care  to  see  that  his  em- 
ployees have  a  safe  place  in  which  to  labor,  and  that  the  tools 
and  appliances  with  which  they  are  to  work  are  in  good  con- 
dition and  reasonably  safe  for  the  purposes  intended.  It  is 
there  declared  that  "this  rule,  however,  does  not  apply 
between  the  master  and  the  servant  who  is  employed  to  per- 
form for  the  master  this  duty  to  the  other  servants,  where  the 
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injury  happens  because  of  the  failure  of  such  servant  to  do 
that  part  of  his  duty."  It  will  be  seen  at  once  that  the 
qualification  of  the  general  rule  does  not  apply  to  this  case. 
In  Thompson  v.  California  Cons.  Co,,  148  Cal.  35,  [82  Pac. 
367],  also  cited  by  appellants,  the  court  was  considering  a 
situation  in  which  a  workman  was  employed  in  a  quarry  in 
which  blasting  was  done  and  the  conditions  were  constantly 
changing.  It  was  held  that  where  the  servant  is  under  the 
same  obligation  as  the  master  to  look  for  dangers  in  the  place 
of  employment,  and  has  equal  facilities  for  ascertaining  them, 
and  under  such  conditions  continues  to  work,  the  master  is 
not  liable  for  any  injuries  caused  by  the  dangers  then  exist- 
ing, unless,  after  knowing  or  being  presumed  to  know  the 
dangers  himself,  the  master  urges  or  coerces  the  servant  to 
continue  the  work.  In  Eastern  Transp,  Co,  v.  Johnson,  117 
Va.  306,  [84  S.  B.  649],  and  Southern  Ry,  Co.  v.  Childrey, 
113  Va.  376,  [74  S.  E.  221],  the  court  said  in  effect  that  it  is 
the  duty  of  the  master  to  exercise  ordinary  care  to  provide, 
not  safe  and  suitable  appliances  and  instrumentalities,  but 
reasonably  safe  and  suitable  appliances  and  instrumentalities 
for  the  use  of  his  servant.  But  a  railroad  track  is  not  a  tool 
given  to  a  servant  and  one  which  he  is  required  to  observe  and 
t^  know  when  it  becomes  unsuitable  and  unsafe.  The  dangers 
arising  from  the  rotting  of  ties  are  not  obvious  to  the  engineer 
who  passes  over  the  road  at  a  high  speed.  Such  dangers  may 
only  be  learned  by  inspection,  and  it  is  the  duty  of  the  rail- 
road company  to  inspect  its  tracks  and  to  exercise  reasonable 
care  to  keep  them  in  a  reasonably  safe  condition  for  the  pur- 
poses for  which  they  are  used.  The  true  rule  has  been  stated 
many  times.  It  will  suiBce  to  quote  the  language  of  Mr.  Jus- 
tice Kerrigan  in  Matchette  v.  California  Fruit  Canners  Assn., 
33  Cal.  App.  156-159,  [164  Pac.  423,  424]  :  ''The  duty  of  an 
employer  to  furnish  an  employee  with  a  reasonably  safe  place 
to  work  is  fulfilled  when  he  exercises  ordinary  care  for  that 
purpose.  ...  It  was  the  defendant's  duty  to  use  reasonable 
care  in  providing  a  reasonably  safe  place  for  decedent  to 
work." 

While  the  instruction  criticised,  if  taken  alone,  might  pos- 
sibly cause  jurors  to  place  a  heavier  burden  upon  the  employer 
than  the  law  permits,  we  are  of  the  opinion  that,  when  taken 
in  connection  with  the  rest  of  the  charge  (as  the  jury  were 
instructed  that  it  must  be),  this  instruction  could  not  have 
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been  misleading.  The  conrt  carefully  defined  ordinary  care 
and  negligence,  and  the  jury  was  told  that  plaintiff  was  bound 
to  prove  negligence  in  order  to  recover ;  that  it  was  the  duty 
of  the  corporation  and  defendant  Purdy  "to  have  used  ordi- 
nary care  in  furnishing  a  safe  track,  trackage,  and  ties  over 
which  the  engine"  was  being  operated,  and  that  a  failure  so 
to  do  would  be  negligence,  **and  if  such  negligence,  if  any, 
contributed  to  the  happening  of  the  accident  as  a  proximate 
cause  thereof,  you  will  find  against  both  of  said  defendants, 
or  either  of  them,  if  shown  by  the  evidence  to  have  been  negli- 
gent in  that  behalf."  Taken  together  the  instructions  prop- 
erly declared  the  law. 

Nor  do  we  think  the  jury  could  have  been  misled  by  the 
instructions,  taken  as  a  whole,  into  a  belief  that  the  Railroad 
Company  owed  to  its  engineer  the  same  duty  that  the  law 
imposed  upon  it  with  reference  to  a  passenger.  The  jurors 
were  carefully  instructed  upon  the  rule  respecting  the  burden 
of  proof,  and  that  '*the  mere  facts  that  the  engine  was  de- 
railed and  said  Neale  was  killed"  were  not,  when  taken  alone, 
to  be  considered  as  proof  of  any  negligence  on  the  part  of 
defendants  or  any  one  of  them. 

The  judgment  and  order  are  affirmed. 

Wilbur,  J.,  and  Victor  E.  Shaw,  J.,  pro  tern.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  4245.    Department  One.— May  7,  1918.] 

ELLA  H.  LEVINGS  et  al.,  Respondents,  ▼.  PACIFIC 
ELECTRIC  RAILWAY  COMPANY  (a  Corporation), 
Appellant. 

Negligence — Electric  Railway — ^Collision  With  Automobile — Action 
FOR  Death — Frivolous  Appeal  by  Dependant. — Where,  on  appeal 
from  a  judgment  against  an  electric  street  railway  company  for 
damages  for  the  death  of  the  driver  of  an  automobile,  with  which 
one  of  the  defendant's  cars  collided,  the  only  contention  of  the  de- 
fendant is  that  the  deceased  was  guilty  of  contributory  negligence 
which  prevented  a  recovery,  and  the  evidence  in  the  record  showi 
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that  the  car  was  being  operated  in  a  city  at  a  speed  not  only  greatly 
in  excess  of  the  limit  permitted  by  the  city  ordinance,  but  at  a  rate 
which  was  in  itself  terrific,  furious,  and  reckless,  and  the  uncon- 
tradicted evidence  of  the  surviving  occupants  of  the  ear  shows  a 
lack  of  negligence  on  the  part  of  the  driver,  the  appeal  is  entirely 
without  merit  and  frivolous. 
Id. — ^Damages  fob  Fbivolous  Appeau — On  such  a  state  of  the  record,  a 
clear  case  is  presented  for  the  imposition  of  a  penalty  upon  the 
appellant  for  having  begun  and  prosecuted  a  frivolous  appeal. 

APPEAL  from  a  judgment  of  th^  Superior  Court  of  Los 
Angeles  County.    P.  E.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  Karr,  R.  C.  Gortner,  and  A.  W.  Ashbum,  Jr.,  for 
Appellant. 

John  F.  Poole,  and  Qeorge  A.  Boden,  for  Respondents. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  favor  of  the  plaintiffs  in  an  action  for  damages  for 
the  alleged  negligence  of  the  defendant  in  the  operation  of 
one  of  its  cars,  by  which  a  collision  occurred  with  an  auto- 
mobile being  driven  by  one  Willard  P.  Levings,  husband  of 
the  plaintiff,  Ella  H.  Levings,  and  father  of  the  other  plain- 
tiffs, in  which  the  said  Willard  P.  Levings  lost  his  life.  The 
collision  occurred  at  the  intersection  of  Colorado  Street  and 
El  Molino  Avenue,  in  the  city  of  Pasadena',  where,  upon  the 
afternoon  of  September  14,  1913,  an  east-bound  car  being 
operated  by  the  defendant's  employees  on  Colorado  Street 
struck  the  automobile  of  the  deceased  going  north  on  El 
Molino  Avenue  and  attempting  to  cross  Colorado  Street.  The 
appellant  presents  but  one  question  upon  this  appeal,  and  that 
is  the  question  whether  upon  the  facts  of  the  case  the  deceased 
was  chargeable  with  such  contributory  negligence,  as  a  matter 
of  law,  as  would  prevent  a  recovery  of  damages  for  his  death. 
It  is  admitted  by  the  appellant  that  the  car  which  collided 
with  the  automobile  of  the  decedent  was  being  operated  at  a 
speed  in  excess  of  that  allowed  by  the  ordinances  of  Pasadena, 
which  provide  for  a  maximum  speed  of  twenty  miles  an  hour 
within  said  city.  Aside  from  this  admission,  however,  there 
is  ample  evidence  tending  to  show  that  the  car,  immediately 
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before  and  at  the  time  of  the  collision,  was  being  run  at  a 
rate  of  speed  so  greatly  in  excess  of  the  aforesaid  speed  limit 
as  to  amount  to  negligence  so  reckless  as  to  be  near  the  border 
line  of  criminality.  A  number  of  witnesses  to  the  accident 
declared  that  the  car  came  down  Colorado  Street  at  a  rate 
of  speed  of  from  forty  to  more  than  sixty  miles  an  hour. 
Others  described  this  speed  as '  *  terrific ' '  and  * '  furious. ' '  The 
occupants  of  the  automobile  who  survived  the  collision  de- 
clared that  no  bell  was  rung  or  other  warning  given  until  just 
before  the  car  crashed  into  the  automobile.  There  was  also 
evidence  showing  that  after  the  impact  the  car,  in  spite  of 
efforts  of  the  motorman  to  stop  it,  ran  three  hundred  feet 
before  being  brought  to  a  standstill. 

It  will  thus  be  seen  that  there  was  ample  proof  that  the 
defendant's  negligence  was  of  the  most  gross  and  inexcusable 
kind.  Upon  the  question  of  the  contributory  negligence  of 
the  deceased  driver  of  the  automobile,  the  uncontradicted  evi- 
dence of  its  surviving  occupants  was  to  the  effect  that  the 
automobile  as  it  approached  the  intersection  of  £1  Molino 
Avenue  with  Colorado  Street  was  traveling  at  a  rate  of  speed 
of  from  ten  to  fifteen  miles  an  hour ;  that  its  deceased  driver 
and  its  other  occupants  looked  in  both  directions  up  and  down 
Colorado  Street  through  the  palms  which  line  the  avenue,  but 
only  partly  obstruct  the  view,  and  that  no  car  was  in  sight, 
and  that  there  was  no  sound  nor  warning  given  of  an 
approaching  car.  One  of  the  occupants  of  the  machine  was 
a  musician,  with  an  ear  trained  to  distinguish  sounds,  and  she 
testified  that  she  heard  no  sound  of  warning  of  the  car's 
approach.  The  distance  from  the  southerly  curb  line  of  Colo- 
rado Street  to  the  street-car  track  was  twenty-six  feet.  As 
the  automobile  emerged  from  El  Molino  Avenue  to  cross  this 
distance  the  car  was  for  the  first  time  seen  approaching  at  the 
speed  above  indicated,  but  at  the  top  of  the  hill  more  than  a 
block  away.  The  driver  of  the  automobile  at  once  attempted 
to  stop  it,  but  could  not  do  so  before  reaching  the  track.  Tl{e 
car  traveled  the  length  of  the  block,  which  was  shown  to  be 
three  hundred  feet,  while  the  automobile  was  going  a  distance 
of  not  to  exceed  twenty-«ix  feet,  and  after  striking  and  de^ 
molishing  it,  went  a  farther  distance  of  three  hundred  feet 
before  being  brought  to  a  stop. 

Upon  this  state  of  the  record  the  appellant  contends  that 
the  deceased  driver  of  the  car  must  be  held  to  have  been  guilty 
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of  contributory  negligence  as  a  matter  of  law,  and  that  the 
appellant  was  entitled  to  a  verdict  in  its  favor  upon  that 
ground  alone.  This  contention  has  not  the  slightest  semblance 
of  merit.  The  cases  cited  by  appellant  to  sustain  it  have  no 
application  to  a  state  of  facts  such  as  the  record  herein  dis- 
closes. The  appeal  is  entirely  without  merit,  and  a  dear  case 
is  presented  for  the  imposition  of  a  penalty  upon  the  appel- 
lant for  having  begun  and  prosecuted  a  frivolous  appeal. 

The  judgment  is  aflSrmed,  with  one  hundred  dollars  added 
damages  for  an  appeal  which  was  frivolous  and  taken  for 
delay. 

Sloss,  7.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  4247.    Department  One.— May  8,  1918.] 

CONDB  L.  BENOIST,  Appellant,  v.  EUGENIE  BENOIST, 

Respondent. 

Lite  Estate — Personal  Peopertt — Gift  by  Life  Tenant — Action  by 
Bemaindebican  After  Termination  of  Life  Estate — Statute  of 
Limitations. — Where,  in  an  action  to  recover  the  possession  of  cer- 
tain family  portraits,  the  ttial  court  found  that  thej  had  been  given 
by  a  written  agreement  to  a  brother  of  the  plaintiff  for  his  life,  with 
remainder  over  to  his  oldest  son,  and,  in  the  event  of  his  dying  with- 
out male  issue,  to  the  plaintiff  or  his  eldest  son  (the  donor  and  the 
plaintiff  and  his  brother  being  parties  to  this  agreement),  and  that 
the  brother,  who  thus  took  the  life  estate  in  the  portraits,  made  a 
gift  of  them  more  than  twenty  years  later  to  his  daughter,  the  de- 
fendant, who  had  not  been  a  party  to  the  original  agreement  but 
took  "with  knowledge  of  the  agreement,  and  denying  its  validity, 
and  claimed  to  be  the  owner  of  the  portraits,"  and  had  them  in  her 
possession  for  more  than  eleven  years  and  until  after  the  death  of 
her  father,  who  died  without  miale  issue,  whereupon  suit  was  brought 
by  the  remainderman,  and  the  defendant  pleaded  among  other  de- 
fenses the  statute  of  limitations^  the  plaintiff's  right  of  action 
accrued  when  the  brother  of  the  plaintiff  (life  tenant  under  the 
agreement)  died  without  male  issue,  whereupon  under  the  agreement 
the  portraits  were  to  go  to  the  plaintiff. 
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Lx — Immatieial  Finding — Knowledoi  bt  PLAiNTtrr  of  lyxrENDANT's 
PosBsasiON  AND  CuLiii.— In  such  a  ease  a  finding  that  the  plaintiff 
knew  of  defendant's  possession  and  claim  of  ownership  was  immate- 
rial, and  had  no  real  bearing  on  the  ultimate  issue  raised  by  the 
plea  of  the  statute  of  limitations,  it  being  entirely  immaterial 
whether  the  plaintiff  did  or  did  not  have  knowledge  of  defendant's 
possession  and  claim. 

Id. — Claim  Barred  After  Three  Years. — The  plaintiff's  right  of  action 
in  the  instant  case  was  barred  by  subdivi^on  3  of  section  338  of  the 
Code  of  Ovil  Procedure,  at  the  expiration  of  three  years  from  the 
time  his  right  of  action  accrued,  upon  the  death  of  his  brother,  the 
life  tenant,  without  male  issue. 

Id. — iNvoLtJNTARY  Trtjst — RfcPUDUTiON  UNNECESSARY. — The  rule  that 
the  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  trustee . 
as  against  his  beneficiary  until  there  has  been  a  repudiation  of  the 
trust,  and  the  adverse  claim  of  the  trustee  has  been  clearly  and  un- 
equivocally ma^e  known  to  the  cestui  gue  trtut,  applies  to  express 
trusts  only,  and  not  to  an  involuntary  trust  raised  by  operation  of 
law. 

New  Trial— Immaterial  Findinos — ^Want  of  Etidence.— A  new  trial 
will  not  be  granted  for  want  of  evidence  to  sustain  immaterial 
findings. 

APPEAL  from  an  order  of  the  Superior  Court  of  Loa 
Angeles  County.     Qeorge  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fairbanks  &  Macfarland,  for  Appellant. 

Chas.  L.  Benoist,  for  Respondent. 

SLOSS,  J. — In  this  action,  which  was  brought  to  recover 
the  possession  of  seven  family  portraits,  judgment  went  in 
favor  of  the  defendant.  The  plaintiff  appeals  from  an  order 
denying  his  motion  for  a  new  trial. 

The  trial  court  made  findings  as  follows:  Mrs.  Eliza  B. 
Pallen  was  a  sister  of  the  plaintiff,  Conde  L.  Benoist,  and  of 
S.  H.  Benoist,  the  father  of  the  defendant.  In  1877,  Mrs. 
Pallen,  who  was  then  the  owner  of  the  portraits  in  question, 
made  a  written  agreement  with  her  said  brothers,  which  pro- 
vided, in  effect,  that  she  gave  the  portraits  to  S.  H.  Benoist, 
with  the  understanding  that  they  should,  at  his  death,  "go  to 
his  oldest  son,  if  he  should  have  any,*'  but,  in  the  event  of 
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his  dying  without  male  issue^  the  portraits  should  go  to  Conde 
L.  Benoist,  or  his  oldest  son.  In  the  year  1899,  S.  H.  Benoist 
made  a  gift  of  the  portraits  to  his  daughter,  the  defendant, 
who  took  them  "with  knowledge  of  the  agreement,  and  deny- 
ing its  validity,  and  claimed  to  be  the  owner  of  the  portraits." 
The  plaintiff  knew  of  defendant's  possession  and  claim  of 
ownership.  The  defendant  has  had  possession  of  the  por- 
traits since  the  year  1899,  and  has  had  them  in  her  possession 
in  the  county  of  Los  Angeles  for  eleven  years  or  more,  which 
fact  was  known  to  the  plaintiff.  S.  H.  Benoist  died  without 
male  issue  on  November  10,  1910. 

As  conclusions  of  law  the  court  found  that  the  agreement 
between  Mrs.  Fallen  and  her  brothers  was  valid  and  binding; 
that  S.  H.  Benoist  violated  this  agreement  when  he  made  a 
gift  of  the  portraits  to  the  defendant;  that  a  trust  devolved 
upon  the  defendant  when  she  came  into  possession ;  that  the 
statute  of  limitations  then  began  to  run;  that  the  action  is 
governed  by  section  338,  subdivision  3,  of  the  Code  of  Civil 
Procedure,  and  that  it  is  barred  by  the  statute  of  limitations. 

The  motion  for  new  trial  was  based. upon  the  grounds  of 
newly  discovered  evidence,  and  insufficiency  of  the  evidence 
to  justify  the  decision.  The  showing  made  did  not  require 
the  granting  of  the  motion  on  the  first  ground,  and  the  appel- 
lant makes  no  complaint  on  this  score. 

On  the  other  ground,  the  attack  is  directed  against  the  find- 
ings that  the  plaintiff  knew  of  defendant's  possession  and 
claim  of  ownership.  The  record  is,  in  truth,  devoid  of  any 
evidence  tending  to  show  that  the  plaintiff  had  such  knowl- 
edge, and  if  these  findings  were  necessary  to  the  support  of 
the  judgment,  the  order  appealed  from  could  not  be  upheld. 
But,  in  view  of  the  other  facts  found,  it  becomes  entirely 
immaterial  whether  the  plaintiff  did  or  did  not  have  knowl- 
edge of  defendant's  possession  and  claim,  and  the  findings 
questioned  have  no  real  bearing  on  the  ultimate  issue  raised 
by  the  plea  of  the  statute  of  limitations.  The  appellant  takes 
his  stand  upon  the  rule  that  the  statute  of  limitations  does  not 
begin  to  run  in  favor  of  a  trustee  as  against  his  beneficiary 
until  there  has  been  a  repudiation  of  the  trust,  and  the  adverse 
claim  of  the  trustee  has  been  '*  clearly  and  unequivocally  made 
known  to  the  cestui  que  trust.* ^  {Luco  v.  De  Toro,  91  Cal. 
405,  416,  [27  Pac.  1085].)  This  rule  applies,  however,  to  ex- 
press  trusts  only.    Where  an  involuntary  ttust  is  raised  by 
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operation  of  law,  no  repudiation  of  the  trust  is  required  to 
set  the  statute  in  operation.  The  period  of  limitation  begins 
with  the  commission  of  the  wrongful  act.  (Hecht  v.  Slaney, 
72  Cal.  363,  366,  [14  Pac.  88] ;  Broder  v.  CovMin,  121  Cal. 
282,  288,  [53  Pac.  699] ;  Baker  v.  Hurley,  132  Cal.  21,  26, 
[63  Pac.  1071,  64  Pac.  480] ;  Earhari  v.  Churchill  Co.,  169 
Cal.  728,  731,  [147  Pac.  942].)  Here,  as  appears  from  find- 
ings which  are  not  assailed^  the  defendant  was  not  a  party  to 
the  agreement  upon  which  the  plaintiff  bases  his  claim,  and 
she  took  the  portraits  as  her  own  in  antagonism  to  that  claim, 
and  denying  its  validity.  It  is  not  necessary  to  consider 
whether  the  court  was  correct  in  its  conclusion  of  law  that  the 
statute  began  to  run  in  1899,  when  the  defendant  came  into 
possession  of  the  portraits.  In  any  event,  the  plaintiff's  right 
of  action  accrued  when  S.  H.  Benoist  died  without  male  issue, 
whereupon,  under  the  agreement,  the  portraits  were  to  go  to 
the  plaintiff.  This  event  took  place  in  November,  1910,  which 
was  more  than  three  years  before  the  commencement  of  the 
action.  In  any  aspect,  therefore,  the  action  was  barred  by 
the  provisions  of  the  code  section  to  which  the  court  refers  in 
its  findings. 

A  new  trial  will  not  be  granted  for  want  of  evidence  to 
sustain  immaterial  findings.  {Haese  v.  Heiizeg,  159  Gal.  569, 
573,  [114  Pac.  816].) 

The  order  is  aflSrmed. 

Richards,  J-,  pro  tem.,  and  Shaw,  J.,  concurred. 


[L.  A.  No.  4212.    Department  Two. — May  8,  1918.] 

CATHABINB  N.  ROBINSON  et  al,  Respondents,  v.  GRANT 
A.  BRIEST,  Appellant. 

Miscts  AND  Mining — Assessment  Wokk — Delinquency  op  CJo-owner — 
Action  to  Enjoin  Becobdino  ot  Notice — Burden  of  Peoof— Non- 
suit.— ^In  an  action  by  one  of  the  owners  of  mining  claims  to  enjoin 
a  co-owner  from  recording  the  notice  of  delinquency  in  contributing 
to  the  expense  of  assessment  work  and  affidavit  of  service  thereof  re- 
quired by  section  2324  of  the  Revised  Statutes  of  the  United  States, 
as  provided  by  section  r426o  of  the  Civil  Code,  where  the  plaintiff's 
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oomplaint  alleges  that  she^  and  not  the  defendant  alonoi  had  done 
the  assessment  work,  each  contributing  one-half  the  ezpensoi  but  that 
the  defendant,  notwithstanding  such  fact,  had  caused  her  to  be 
served  with  the  notice  of  delinquency  provided  by  section  2324  of 
the  United  States  Revised  Statutes  and  was  threatening  to  file  and 
xecord  such  notice  in  the  office  of  the  county  recorder  of  the 
county  where  the  claims  were  located,  and  thereby  threatening  to 
eloud  her  title,  and  where  the  defendant  answered,  alleging  the 
doing  of  the  work  himself  alone  and  denying  eontribution  by  the 
plaintiff,  the  burden  of  proof  was  on  plaintiff  to  prove  the  facts 
alleged  in  the  complaint,  and  in  the  absence  of  such  proof  it  was 
error  to  deny  a  motion  for  a  nonsuit. 

Id. — Judgment  <Quixtino  Plaintift's  Trruc  —  JuDaMSMT  not  Within 
THX  Issues. — ^A  judgment  quieting  the  plaintiff's  title  in  such  action, 
where  such  judgment  was  not  within  the  issues  joined  by  the  com- 
plaint  and  answer  and  no  such  relief  was  asked  in  the  eomplaint, 
was  erroneous. 

Id. — ^Cboss-complajnt— Burden  or  Paoor  on  Defendant. — ^Where  the 
defendant  in  such  action  filed  a  cross-complaint  alleging  the  delin- 
quency of  the  plaintiff  as  a  co-owner,  and  the  service  of  notice  of 
delinquency  under  section  2324  of  the  Revised  Statutes  of  the 
United  States,  and  sought  to  quiet  his  title  against  the  plaintiff,  it 
devolved  upon  him  to  establish  that  he  and  plaintiff  were  co-owners 
of  the  property,  that  he  had  done  the  assessment  work,  that  the 
plaintiff  had  not  contributed  her  share  of  the  expense,  that  he  had 
served  on  her  the  notice  provided  in  said  section  2324,  and  that  she 
had  failed  to  contribute  her  proportion  of  the  expense  within  ninety 
days  from  such  service. 

Id. — Prima  Facie  Evidence  Under  Section  1426o  of  the  Civil  Code — 
Time  of  Recording  Notice. — The  recording  of  the  notice  and  affi- 
davit of  service  provided  in  section  1426o  of  the  Civil  Code  does  not 
constitute  prima  facie  evidence  of  the  failure  of  a  co-owner  to  eon- 
tribute  his  proportion  of  the  cost  of  assessment  work,  unless  the 
documents  to  be  recorded  are  filed  for  record  within  ninety  days 
from  the  service.  Filing  thereof  after  the  expiration  of  ninety  days 
is  a  futile  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  o£  River- 
side County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  Goodrich,  Olin  Wellborn,  Jr.,  Stephen  Montdeone,  and 
Alfred  H.  McAdoo,  for  Appellant. 

McParland  &  Irving,  for  Respondents. 
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VICTOR  E.  SHAW,  J.,  pro  tern.— This  action  grew  out  of 
the  following  facts:  Plaintiff,  Catharine  N.  Robinson  (wife  of 
James  M.  Robinson),  and  defendant  were  co-owners  of  two 
certain  groups  of  mining  claims,  upon  one  of  which  defend- 
ant asserted  that  he,  at  his  own  expense,  had  done  the  assess- 
ment work  required  by  section  2324  of  the  Revised  Statutes 
of  the  United  States  [5  Fed.  Stats.  Ann.,  p.  19,  U.  S.  Comp. 
Stats.  (1916  ed.),  sec.  4620]  for  the  years  1910  to  1912,  both 
inclusive;  and  that  upon  the  oth^r  group  he  had  done  said 
assessment  work  for  thd  years  1908  and  1912,  both  inclusive. 

On  November  5,  1913,  he  caused  to  be  served  upon  plaintiff, 
as  such  co-owner,  the  notice  provided  by  said  section,  wherein 
it  was  stated  that  if  the  co-owner  neglected  to  pay  and  con- 
tribute her  share  of  the  expenditure  so  claimed  to  have  been 
made  by  defendant  within  ninety  days  from  the  date  of  ser- 
vice, her  interest  in  said  mining  property  would  become  that 
of  defendant. 

The  complaint,  filed  February  3,  1914,  after  stating  the  fact 
of  service  of  said  notices,  alleged  that  plaintiff  and  defendant 
jointly,  and  not  defendant  alone,  had  done  the  assessment 
work,  each  contributing  one-half  the  cost  and  expense  thereof ; 
that  notwithstanding  such  fact  defendant  threatened  to  and 
would,  unless  restrained  from  so  doing,  file  the  notices  so 
served,  and  an  affidavit  of  service  thereof,  with  the  recorder 
of  Riverside  County,  in  which  said  mining  claims  were 
located,  as  provided  in  section  1426o  of  the  Civil  Code,  thus 
depriving  plaintiff  of  the  record  title  to  a  one-half  interest 
therein,  all  to  her  irreparable  damage,  and  prayed  that  it  be 
adjudged  that  no  sum  whatsoever  was  unpaid  by  plaintiff  on 
account  of  work  and  labor  done  in  performing  the  annual 
assessment  work  on  said  mining  claims,  and  asked  that  defend- 
ant be  enjoined  from  filing  the  notices  and  affidavits  of  ser- 
vice thereof  in  the  recorder's  office  of  Riverside  County.  No 
injunctive  order,  however,  was  at  any  time  issued. 

By  his  answer,  filed  March  3,  1914,  defendant,  admitting 
that  plaintiff  was  a  co-owner  of  said  property  up  to  the  ex- 
piration of  ninety  days  after  service  of  the  notices,  denied  that 
she  had,  as  alleged,  contributed  anything  toward  said  assess- 
ment work  for  the  years  specified  in  the  notices,  and  alleged 
the  doing  of  the  work  by  himself  alone,  as  stated  in  the  notices 
so  served  upon  plaintiff,  which  notices,  given  pursuant  to  sec- 
tion 2324  of  the  United  States  Revised  Statutes,  together  with 


Digitized  by 


Google 


240  Robinson  v.  Bribbt.  [178  CaL 

affidavits  of  service  thereof,  were,  on  February  9,  1914,  filed 
for  record  in  the  recorder's  office  of  Riverside  County. 

The  sole  purpose  of  the  action,  as  stated  in  the  complaint, 
was  to  obtain  an  injunction  restraining  defendant  from  filing 
for  record  the  notices  and  affidavits  of  service,  as  provided  in 
section  1426o  of  the  Civil  Code,  which  is  as  follows:  ''When- 
ever a  co-owner  ...  of  a  mining  claim  shall  give  to  a  delin- 
quent co-owner  .  .  .  the  notice  in  writing  .  .  .  provided  for  in 
section  two  thousand  three  hundred  and  twenty-four,  Revised 
Statutes  of  the  United  States,  an  affidavit  of  the  person  giv- 
ing such  notice,  stating  the  time,  place,  manner  or  service, 
and  by  whom  and  upon  whom  such  service  was  made,  shall  be 
attached  to  a  true  copy  of  such  notice,  and  such  notice  and 
affidavit  must  be  recorded  in  the  office  of  the  county  recorder, 
in  books  kept  for  that  purpose,  in  the  county  in  which  the 
claim  is  situated,  within  ninety  days,  after  the  giving  of  such 
notice.  .  .  .  The  original  of  such  notice  and  affidavit,  or  a 
duly  certified  copy  of  the  record  thereof,  shall  be  prima  facie 
evidence  that  the  delinquent  mentioned  in  section  two  thou- 
sand three  hundred  and  twenty-four  has  failed  or  refused  to 
contribute  his  proportion  of  the  expenditure  required  by  that 
section."  The  theory  of  the  plaintiff,  as  alleged  in  the  com- 
plaint, was  that  the  filing  of  the  notices,  with  affidavits  of  ser- 
vice thereof,  would,  under  this  provision  of  the  statute,  vest 
in  defendant  record  title  to  the  interest  in  the  property  there- 
tofore owned  by  her,  to  which,  however,  if  plaintiff  had,  as 
she  alleged,  contributed  her  share  in  doing  the  assessment 
work,  he  would  not  be  entitled,  and  therefore  should  be  re- 
strained from  doing  an  act  which  would  cloud  her  title. 
{Thompson  v.  Pack,  219  Fed.  624.)  As  heretofore  stated, 
however,  the  notices  and  affidavits,  in  the  absence  of  any  in- 
junctive order,  were  filed  on  February  9,  1914. 

At  the  trial  of  the  issues  so  joined  by  complaint  and  an- 
swer plaintiff  declined  to  offer  any  evidence  in  support  of  the 
allegations  contained  in  the  complaint,  and  having  rested,  the 
defendant  moved  for  a  nonsuit,  which  motion  was  denied. 
This  ruling,  in  our  opinion,  was  clearly  erroneous.  The  act 
which  it  was  sought  to  enjoin  having  been  performed,  no  pur- 
pose could  be  served  by  the  making  of  an  order  enjoining  its 
performance.  On  the  other  hand,  assuming,  as  the  trial  court 
apparently  did,  that  the  complaint  was  sufficient  in  stating 
a  cause  of  action  to  quiet  title  as  against  the  defendant's  claim 
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based  upon  the  admitted  service  of  the  notices  as  provided  by 
section  2324  of  the  United  States  Revised  Statutes,  by  reason 
of  which,  if  the  facts  therein  stated  were  true  and  plaintiff 
neglected  within  ninety  days  after  such  service  to  contribute 
her  share,  her  interest  in  the  mines  would  become  the  prop- 
erty of  defendant,  it  devolved  upon  her  to  aflBrmatively  prove 
that,  as  alleged,  she  had  contributed  her  share  toward  doing 
the  assessment  work.  From  the  effect  declared  by  section 
2324  to  follow  from  the  service  of  the  notices,  plaintiff,  as  such 
co-owner,  if  not  delinquent,  might  safely  rest  until  defendant 
by  a£Brmative  action  invoked  a  judicial  determination  of  the 
question,  in  which  case  the  burden  of  proof  would  rest  upon 
him  to  establish  the  facts  upon  which  he  based  his  claim  to 
her  interest  in  the  property.  {O^Harilon  v.  Bul>y  Ovlch  Min. 
Co.,  48  Mont.  65,  [135  Pac.  913].)  Having,  however,  sought 
affirmative  relief  upon  the  theory  that  the  acts  of  defendant 
clouded  her  title,  the  burden  was  upon  her  as  plaintiff  to 
prove  the  facts  alleged  and  upon  which  she  based  her  claim 
to  recover  judgment  quieting  her  title.  In  Pixley  v.  Hug- 
(fins,  15  Cal.  128,  in  discussing  the  test  as  to  whether  or  not 
a  certain  instrument  would  cast  a  cloud  upon  the  title  of  the 
plaintiff's  property,  it  was  said:  ** Would  the  owner  of  the 
property,  in  an  action  of  ejectment  brought  by  the  adverse 
party,  founded  upon  the  deed,  be  required  to  offer  evidence 
to  defeat  a  recovery  t  If  such  proof  would  be  necessary,  the 
cloud  would  exist;  if  the  proof  would  be  unnecessary,  no 
shade  would  be  cast  by  the  presence  of  the  deed."  The  stat- 
ute, section  1426o  of  the  Civil  Code,  provides  that  the  filing 
of  the  documents  shall  be  within  ninety  days  after  the  service 
of  notice,  which  service  was  had  on  November  5th.  As 
appears  from  the  pleadings,  they  were  not  filed  until  after 
the  expiration  of  ninety  days ;  hence,  by  such  act  of  filing,  de- 
fendant obtained  none  of  the  rights  or  advantages  which  he 
might  have  secured  by  a  compliance  with  the  provision  of  sec- 
tion 1426o.  Therefore,  there  was  no  doud  of  record  upon  her 
title.  Construing  the  complaint  as  stating  a  cause  of  action 
based  upon  the  allegation  that  plaintiff  had  paid  her  full  share 
for  work  done  upon  the  mines,  it  devolved  upon  her,  since 
such  allegation  was  denied,  to  prove  such  fact.  This  she  did 
not  do,  and  in  the  absence  of  such  proof  it  follows  that  the 
court  erred  in  denying  defendant's  motion  for  nonsuit. 

CLXZVni  CaL— It 
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With  hifl  answer  defendant  filed  a  cross-complaint  alleging 
that  he  had  performed  the  required  assessment  labor  upon  the 
property  for  the  years  designated  in  said  notices  which  were 
served  on  November  5,  1913,  and  that  on  February  9,  1914, 
he  filed  with  the  recorder  of  Riverside  County,  wherein  the 
mining  property  was  located,  the  original  of  said  notices, 
together  with  aflSdavits  of  service  thereof,  and  asked  that  his 
title  to  the  entire  property  be  quieted  as  against  plaintiff.  To 
this  cross-complaint  plaintiff  filed  an  answer  denying  the  alle- 
gation that  defendant  had  contributed  other  than  one-half  the 
entire  expense  of  doing  said  work.  After  the  denial  of  de- 
fendant's motion  for  nonsuit,  the  trial  of  the  issues  so  joined 
by  cross-complaint  and  answer  proceeded,  defendant  offering 
in  evidence  the  notices  and  affidavits  of  service  filed  with  the 
recorder  of  Riverside  County  on  February  9,  1914,  upon  the 
theory  that,  under  the  provisions  of  section  1426o  of  the  Civil 
Code,  they  constituted  prima  facie  evidence  that  plaintiff  had 
failed  or  refused  to  contribute  her  proportion  of  the  expendi- 
ture upon  said  mines  required  by  section  2324  of  the  Revised 
Statutes  of  the  United  States,  to  which  section  1426o  is  sup- 
plementary. But  the  provision  contained  in  section  1426o 
requires  that  the  documents  shall  be  filed  udthin  ninety  days 
after  the  making  of  such  service ;  otherwise  the  filing  is  a  futile 
act.  It  appears  from  his  pleading  that  they  were  not  filed 
until  five  or  six  days  after  the  expiration  of  such  time,  and 
hence  did  not  constitute  prima  facie  evidence  under  the  pro- 
visions of  the  rule  specified  in  the  section.  Conceding  that 
defendant  was,  under  the  allegations  of  his  cross-complaint, 
entitled  to  a  decree  of  forfeiture,  nevertheless,  since  the  docu- 
ments were  not  filed  within  ninety  days  from  service,  he  was 
in  no  position  to  invoke  the  rule  of  evidence  declared  in  sec- 
tion 1426o  of  the  Civil  Code.  It  devolved  upon  him,  in 
accordance  with  the  ordinary  rules  of  evidence,  to  establish 
the  facts  which  entitled  him  to  the  forfeiture  provided  for 
by  section  2324  of  the  Revised  Statutes  of  the  United  States, 
namely,  that  he  and  plaintiff  were  co-owners  of  the  property ; 
that  he  had  done  the  annual  assessment  work  aa  claimed ;  that 
plaintiff  had  not  contributed  her  share  of  the  expense  of  doing 
the  same ;  that  he  had  served  upon  her  the  notice  provided  for 
in  said  section,  and  that  she  failed  or  refused  to  contribute 
her  proportion  of  such  expenditure  within  ninety  days  from 
the  service  of  such  notice. 
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The  judgment  rendered  in  favor  of  plaintiflP  quieting  her 
title  was  not  within  the  issues  joined  by  the  complaint  and 
answer  and  no  such  relief  was  asked.  Moreover,  conceding 
such  issue  to  have  been  joined,  no  evidence  was  offered  by  her 
in  support  of  the  allegations  of  her  eomplaint. 

The  judgment  is  reversed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred* 
Hearing  in  Bank  denied. 


[L.  A.  No.  4229.    Department  One.— May  8,  1918.] 

LOS  ANGELES  AND  ARIZONA  LAND  COMPANY 
(a  Corporation),  Appellant,  v.  WINIFRED  F.  MARR, 
Respondent. 

Dbd — Bbstriotiti  Condition — IifPOSSiBUi  Exception  in  Condition.— 
Where  a  deed  of  land  contained  an  ocpreee  condition  against  tke 
sale  of  liquors  upon  the  propertj  '^herein  described/'  except  under 
a  restaurant  license  "on  the  south  20  acres  of  block  205  thereof" 
(the  property  conveyed  lying  entirely  outside  of  block  205),  the 
exception  is  a  meaningless  or  unintelligible  attempt  to  exclude  from 
the  operation  of  the  restriction  something  which  could  neither  be 
included  nor  excluded. 

Id. — ^False  Refeeence  in  Exception. — The  exception  of  block  205  in 
such  case  is  a  false  reference  in  the  description,  and  as  such  it  must 
be  rejected. 

B). — Condition  Against  Sale  or  Liquobs — ^Bevesteb  to  Gbantob  roB 
Bbxach  o»  Condition — ^Validitt  op  Condition. — Restrictive  condi- 
tions against  the  sale  of  liquors  on  lands  conveyed,  with  provision^ 
for  reverter  to  the  grantor  for  breach,  when  imposed  for  the  benefit 
of  other  lands  of  the  grantor,  are  valid. 

Id. — ^Action  to  Enpobcb  Fobpeitttbe  fob  Bbeach  op  Condition — Non- 
suit Impeopeelt  Gbanted.— Where  in  an  action  to  enforce  a  for- 
feiture  for  breach  of  such  a  condition  there  was  a  sufficient  prima 
facie  showing  of  the  defendant's  violation  of  the  restriction,  the 
granting  of  a  nonsuit  was  error,  requiring  a  reversal  of  the  judgment. 

APPEAL  from  a  judgment  of  nonsuit  of  the  Superior 
Court  of  Lob  Angeles  County.    Louis  K  Works,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
(xoodrich  &  Martinson,  for  Appellant. 
B.  B.  Young,  for  Respondent. 

SLOSS,  J. — The  plaintiff  appeals  from  a  judgment  against 
it,  entered  upon  the  granting  of  a  motion  for  a  nonsuit. 

Plaintiff's  predecessor,  Verdugo  Canyon  Land  Company, 
was  the  owner  of  a  tract  of  land  in  Los  Angeles  County,  and 
had  made  a  contract  with  the  defendant  for  the  sale  to  her 
of  a  lot  in  said  tract.  A  deed  conveying  the  lot  was  executed 
subsequently.  The  contract,  as  well  as  the  deed,  contained 
various  restrictive  covenants,  with  a  provision  that  in  the 
event  of  any  violation  by  the  grantee,  title  should  revert  to 
the  grantor.  The  complaint  was  framed  upon  the  theory  that 
the  contract  and  the  conveyance  were  uncertain  with  respect 
to  both  the  description  of  the  land  conveyed  and  the  terms  of 
the  restriction,  and  that  the  uncertainties  were  the  result  of 
mutual  mistake  of  the  parties.  It  was  further  alleged  that 
the  defendant  had  violated  the  covenant.  The  prayer  was 
that  the  contract  and  the  deed  be  reformed  to  express  the  true 
intent  of  the  parties,  and  that  the  plaintiff  be  declared  to  be 
the  owner  of  the  lot  and  recover  its  possession. 

The  effort  to  have  the  instruments  reformed  has  brought 
needless  complication  into  the  suit.  Both  parties  are  now 
agreed  that  the  description  of  the  lot  purchased  was  clear  and 
definite,  and  that  no  reformation  was  required  in  this  respect. 
We  are  satisfied  that  the  contract  and  deed,  read  with  the  aid 
of  the  map  to  which  they  refer,  contain  as  well  an  adequate 
definition  of  the  terms  and  scope  of  the  restrictive  covenants. 

The  grantor's  land  was  known  as  Tract  No.  250.  It  con- 
tained several  hundred  acres,  and  was  shown,  with  its  sub- 
divisions, on  the  above-mentioned  map,  which  was  on  file  in  the 
office  of  the  county  recorder.  The  tract  was  traversed  by  an 
avenue,  called  Canada  Boulevard,  running  north  and  south, 
and  was  subdivided  into  numbered  blocks  and  lots,  the  num- 
bers of  lots  running  consecutively  through  the  entire  tract. 
Block  205,  containing  some  thirty-nine  acres,  lay  at  the  south- 
erly end  of  the  tract.  It  had  not  been  divided  into  lots.  The 
property  purchased  by  the  defendant  was  lot  54.    It  lay  to 
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the  west  of  Canada  Boulevard,  some  distance  northerly  from 
the  limits  of  block  205. 

The  conditions  embodied  in  the  deed  read  as  follows : 

''This  instrument  is  hereby  made  and  executed  upon  the 
express  condition  and  reservation,  that  no  malt,  vinous  or 
spirituous  liquors  shall  be  sold,  given  away  or  distributed 
directly  or  indirectly  upon  the  property  herein  described,  ex- 
cept under  a  restaurant  license  on  the  south  20  acres  of  block 
205  thereof,  and  no  building  except  for  residence,  hotel, 
church  or  school  purposes  (and  the  necessary  outhouses,  to  be 
used  in  connection  therewith)  shall  be  erected  or  maintained 
upon  the  herein  described  property  l3ring  west  of  Canada 
Boulevard  (except block  205  thereof),  and  no  residence,  hotel, 
church  or  schoolhotLse  shall  he  erected  or  maintained  upon 
the  property  last  above  described  of  a  less  value  than 
$2000.00;  ... 

''In  the  event  of  a  violation  of  any  of  these  conditions  or 
reservations  this  instrument  fihall  become  null  and  void,  the 
grantee  herein  shall  forfeit  all  right  or  title  to  said  property 
and  all  interest  therein  shall  revert  without  notice  to  the  gran- 
tor herein." 

The  dispute  arises  on  the  italicized  portion  of  the  provisions 
above  quoted. 

The  contention  of  the  respondent  is  that  the  restriction  is  so 
indefinite  with  reference  to  the  property  affected  as  to  be 
meaningless  and  inoperative.  And  this  was  apparently  the 
view  taken  by  the  plaintiff  at  the  time  its  complaint  was 
framed.  It  may  be  admitted  that  terms  more  apt  to  express 
the  intent  of  the  parties  might  readily  have  been  chosen.  The 
restrictive  clause,  read  as  a  whole,  seems  to  refer,  not  only  to 
the  lot  conveyed  by  the  deed,  but  to  the  entire  tract  deline- 
ated upon  the  map.  In  all  probability  the  language  was 
simply  copied  from  some  prior  instrument  which  defined  the 
conditions  upon  which  the  various  lots  in  the*  tract  were  to 
•be  sold.  Thus,  the  clause  begins  by  prohibiting  the  sale  of 
liquors  upon  the  property  "herein  described,  except  on  the 
south  20  acres  of  block  205  thereof."  Block  205  was  not  a 
part  of  the  property  described  in  the  deed,  and  the  exception, 
while  proper  in  an  instrument  referring  to  the  entire  tract, 
was  meaningless  in  a  contract  or  conveyance  covering  only  a 
parcel  of  property  entirely  outside  of  block  205.  Coming  to 
the  specific  restriction  here  involved,  it  is  provided  that  "no 
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reBidence  ...  of  a  less  value  than  $2000  .  .  .  shall  be  erected 
upon  the  property  last  above  described."  The  property  "last 
above  described"  is  *'the  herein  described  property  lying  west 
of  Canada  Boulevard  (except  block  205  thereof)."  This 
suflSciently  designates  lot  54,  which  is  *'the  herein  described 
property,"  and  is  ** lying  west  of  Canada  Boulevard."  The 
only  possible  question  arises  from  the  exception  of  block  205, 
which,  as  we  have  seen,  was  not  a  part  of  the  property  de- 
scribed, and  hence  could  not  be  excepted  from  it.  There  is, 
therefore,  no  uncertainty  or  doubt  about  the  property  desig- 
nated as  to  which  the  restriction  shall  apply.  There  is  merely 
a  meaningless  or  unintelligible  attempt  to  exclude  from  the 
operation  of  the  restriction  something  which  could  not  be  in- 
cluded or  excluded.  It  will  not  be  doubted  that  the  parties 
to  this  transfer  intended  that  the  restrictive  covenants  should 
apply  to  lot  54,  which  was  the  subject  of  the  dealing  between 
them.  They  were  certainly  not  contracting  with  reference  to 
block  205,  which  was  remote  f fom  the  land  which  was  being 
sold.  Obviously  the  exception  of  block  205  is  a  false  refer- 
ence in  the  description,  and  as  such  it  must  be  rejected,  thus 
giving  effect  to  the  deed  according  to  the  true  intent  of  the 
parties.  {More  v.  Massini,  37  Cal.  432;  Irving  v.  Cunning- 
ham,  66  Cal.  15,  [4  Pac.  766].)  ''If  the  land  ...  is  de- 
scribed  as  an  entire  tract  excepting  a  parcel  described,  and 
the  description  of  the  parcel  in  the  exception  is  vague  and  un- 
certain, the  uncertainty  will  affect  the  exception  only,  and 
that  will  fail  and  not  the  grant."  (2  Devlin  on  Real  Estate, 
3d  ed.,  sec.  1013c;  De  Roach  v.  Clardy,  52  Tex.  Civ.  233  [113 
S.  W.  22] ;  Bromberg  v.  Smee,  130  Ala.  601,  [30  South.  483] ; 
Loyd  V.  Oaies,  143  Ala.  231,  [111  Am.  St.  Rep.  39,  38  South. 
1022].)  On  similar  considerations,  it  must  be  held  that  the 
words  ** except  block  205  thereof"  are  not  to  be  regarded,  and 
that  the  words  "the  herein  described  property  lying  west  of 
Canada  Boulevard"  are  apt  and  sufficient  to  designate  the 
property  conveyed,  i.  e.,  lot  54. 

We  may,  therefore,  view  as  immaterial  the  allegations 
designed  to  show  a  mistake  in  the  framing  of  the  instrument, 
and  the  prayer  for  reformation.  The  plaintiff  had  a  right  to 
seek  redress  for  the  violation  of  the  restrictions  contained  in 
the  deed  as  it  was  executed.  There  was  in  the  complaint  a 
sufficient  basis  for  this  relief,  and  the  matter  relating  to  ref- 
ormation is  to  be  treated  as  superfluous. 
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The  validity  of  restrictions  of  this  kind,  when  imposed,  eb 
yfSLB  the  covenant  in  this  case,  for  the  benefit  of  other  lands 
owned  by  the  grantor,  is  not  questioned.  {QuatmanY.  Mo- 
Cray,  128  Cal.  285,  [60  Pac.  855] ;  Firth  v.  Marovich,  160  Cal. 
257,  [Ann.  Cas.  1912D,  1190,  116  Pac.  729].)  There  was  a 
sufficient  prima  facie  showing  of  the  defendant's  violation  of 
the  restriction,  continuing  after  repeated  demands  for  com- 
pliance.   The  nonsuit  should  not,  therefore,  have  been  granted. 

The  judgment  is  reversed. 

Richards,  J.,  pro  tem.,  and  Shaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  4541.    In  Bank.— May  8,  191fi.] 

LOS  ANGELES  STONE  COMPANY  (a  Corporation), 
Respondent,  v.  NATIONAL  SURETY  COMPANY, 
Appellant. 

Street  Improvements— Public  Contract— Yrooman  Act— Bond  for 
Materials  and  Labor— Liability  of  Surety. — The  liability  of  th« 
Buret  J  on  a  bond  for  labor  and  materials  given,  under  the  provisions 
of  section  6^  of  the  Yrooman  Act,  in  connection  with  a  contract  for 
the  improvement  of  a  city  street  by  public  con  tract ,  does  not  depend 
.  upon  the  validity  of  the  contract  or  the  faithful  performance  thereof 
by  the  contractor,  but  is  an  independent  contract  that  in  ease  the 
principal  fails  in  his  obligations,  either  express  or  implied,  to  pay 
for  materials  or  labor  furnished  in  doing  the  work  described  in  his 
contract  with  the  city,  the  surety  will  pay  them. 

Id. — Action  by  Materialman  Against  Surety — Unauthorized  Exten- 
sion or  Tims. — The  right  of  a  materialman  to  recover  on  such  a 
bond  is  unaffected  by  the  fact  that  the  materials  constituting  the 
subject  of  the  action  were  furnished  and  used  in  completing  the 
work  under  an  extension  of  time  for  so  doing  made  by  the  board  of 
public  works,  which,  by  reason  of  the  time  of  completion  having  ex- 
pired, the  board  had  no  power  to  make. 

Id.— Effect  of  Extension  on  Liability  of  Surety.— A  valid  extension, 
even,  of  the  time  fixed  by  the  contract  for  completion  of  the  work 
does  not  exonerate  the  surety  on  such  a  bond,  because  the  principle 
that  a  material  alteration  of  the  contract  exonerates  the  surety  hat 
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no  application  in  such  case,  the  8uret7'8  obligation  being  not  for  tht 
performance  of  the  contract  claimed  to  have  been  altered,  but  inde- 
pendent thereof,  and  given  for  a  wholly  different  purpose,  and  the 
eovenant  in  the  bond  being  not  for  the  benefit  of  the  city  as  a  party 
to  the  contract,  but  for  the  benefit  of  all  persons  furnishing  labor 
and  materials  to  the  contractor. 

Id. — lATEMAL  Construction  ot  Bond. — The  rule  which  permits  a  surety 
to  stand  upon  his  strict  legal  rights  should  not  be  construed  as  limit- 
ing the  benefit  of  such  a  bond  to  those  only  who  supply  labor  and 
materials  directly  to  the  contractor,  but  the  covenant  in  the  bond 
should  be  read  in  the  light  of  the  statute,  the  purpose  of  which  was 
to  protect  those  who  furnish  labor  and  materials  for  the  work  de- 
scribed in  the  contract,  and  not  the  particular  engagements  under 
which  the  work  is  done. 

Id. — Claim  Piled  in  Tims — Finding  Oonclusive. — In  the  absence  of 
anything  in  the  record  to  the  contrary,  a  finding  that  the  plaintiif 
filed  his  claim  in  the  proper  office  within  thirty  days  from  the 
completion  of  the  work  is  conclusive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Prank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoiirt 

Allen  &  Weyl,  for  Appellant. 

Gumey  E.  Newlin,  for  Respondent. 

VICTOR  E.  SHAW,  J.,  pro  ^cm.— Acting  under  the  city 
charter  and  pursuant  to  the  provisions  of  the  Vrooman  Act, 
[Stats.  1885,  p.  147],  the  board  of  public  works  of  the  city  of 
Los  Angeles  duly  entered  into  a  contract  with  defendant 
Standard  Construction  &  Development  Company  for  the 
improvement  of  Melrose  Avenue,  in  said  city.  By  the  terms 
of  the  contract  the  work  was  to  be  completed  within  210  days 
from  the  date  thereof,  which  was  September  14,  1912.  With 
the  execution  of  the  contract  the  contractor,  as  principal,  and 
the  National  Surety  Company,  as  surety,  in  pursuance  with 
the  provisions  of  section  6i/2  of  the  act  under  which  the  pro- 
ceedings were  had  and  taken  (Act  3930,  Gen.  Laws  1915, 
p.  1722),  executed  a  bond,  which,  after  reciting  that  the  prin- 
cipal therein  named  had  entered  into  a  contract  for  doing  the 
work  specified  therein,  obligated  itself  as  follows:  *'Now, 
therefore,  if  the  said  principal  fails  to  pay  for  any  materials 
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famifihed  for  the  work  of  improvement  described  in  said  con- 
tract, or  for  any  work  or  labor  done  thereon  of  any  kind,  the 
said  sureties  will  pay  the  same  to  an  amount  not  exceeding 
said  sum  of  $25,600.  This  bond  shall  inure  to  the  benefit  of 
any  and  all  persons,  companies  or  corporations  who  perform 
labor  on  or  furnish  materials  to  be  used  in  said  work  of 
improvement."  The  bond  was  duly  approved  and  the  con- 
tractor entered  upon  the  performance  of  the  work,  which, 
under  extensions  duly  granted  by  the  board  of  public  works, 
it,  and  its  assignees,  continued  to  June  11,  1913,  on  which  day 
the  time  for  completing  the  improvement  within  the  extensions 
of  the  contract  theretofore  duly  made  expired.  Notwithstand- 
ing such  termination  of  the  contract  and  the  fact  that  by  rea- 
son thereof  the  board  of  public  works  was  divested  of  all  power 
to  further  extend  the  time  for  completing  the  improvement, 
said  board  did,  on  June  12th,  make  a  purported  order  further 
extending  the  time  within  which,  and  other  like  extensions 
made,  the  work  of  improving  the  street  was  completed  in 
accordance  with  the  specifications  therefor. 

This  action  was  to  recover  upon  said  bond  and  from  the 
surety  thereof  the  value  of  labor  and  materials  furnished  by 
plaintiff  and  used  in  doing  the  work  at  a  date  subsequent  to 
June  11,  1913,  when,  as  stated,  the  time  for  doing  the  work 
had  expired.  Judgment  went  for  plaintiff,  from  which  the 
defendant  National  Surety  Company  appeals. 

Appellant's  chief  contention  is  that  since  under  the  terms 
and  extensions  of  the  contract  the  time  for  doing  the  work 
specified  therein  expired  on  June  11th,  no  recovery  can  be  had 
on  the  bond  for  the  value  of  materials  furnished  by  plaintiff 
subsequent  to  said  date. 

No  lien  for  materials  or  labor  attaches  to  public  improve- 
ments, and  the  purpose  clearly  intended  by  the  legislature  in 
requiring  the  giving  of  such  bond  was  to  provide  a  security 
for  materialmen  and  laborers  to  which  they  could  confidently 
look  for  protection  against  loss.  The  bond  under  considera- 
tion is  in  the  terms  of  the  statute,  and,  in  addition  to  stating 
that  if  the  contractor  named  as  principal  therein  failed  to  pay 
for  material  furnished  for  the  work  described  in  the  contract 
or  labor  done  thereon  the  surety  would  pay  the  same,  con- 
tained the  provision  that  ''this  bond  shall  inure  to  the  benefit 
of  any  and  all  persons,  companies  or  corporations  who  per- 
form labor  on  or  furnish  materials  in  said  work  of  improvo- 
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ment.-'  The  only  purpose  served  by  such  reference  to  the 
contract  (for  the  faithful  performance  of  which  another  bond 
is  required)  was  to  identify  the  particular  work  to  which  the 
bond  related.  The  obligation  of  the  surety  does  not  depend 
upon  the  validity  of  the  contract  or  the  faithful  performance 
thereof  by  the  contractor.  It  exists  independently  of  such 
facts.  .  The  covenant  is  that  in  case  the  principal  fails,  not  in 
the  performance  of  his  contract  with  the  city,  but  in  his  obli- 
gations, express  or  implied,  to  pay  for  materials  furnished  in 
doing  the  work  described  in  his  contract  with  the  city,  the 
surety  will  pay  them.  **The  surety  is  charged  with  notice 
that  he  is  entering  into  what  is  in  a  very  proper  sense  a  pub- 
lic obligation  and  one  that  will  be  relied  upon  by  persons  who 
can  in  no  manner  control  the  conduct  of  the  nominal  obligee 
and  with  respect  to  whom  the  latter  is  a  mere  trustee.*' 
{Equitable  Surety,  Co.  v.  United  States,  234  U.  S.  448,  [58 
L.  Ed.  1394,  34  Sup.  Ct.  Bep.  803].)  Hence,  the  question  as 
to  whether  the  contract  under  which  the  work  is  done  be  a 
valid  one  or  whether  the  contractor  fails  to  perform  it  accord- 
ing to  its  terms  and  specifications  entitling  him  to  an  accept- 
ance of  the  same  as  completed  is  no  concern  of  the  persona 
furnishing  materials  for  the  work.  Unaffected  by  irregulari- 
ties in  the  procedure  or  defects  which  render  the  contract 
void,  the  materialman  may  look  to  the  covenant  of  the  surety, 
which,  in  effect,  is  an  express  promise  in  case  of  failure  so  to 
do  by  the  principal  to  pay  any  and  all  debts  of  the  contractor 
in  so  far  as  they  are  incurred  for  labor  and  materials  fur- 
nished in  performing  the  work.  {French  v.  Powell,  135  Cal. 
636,  [68  Pac.  92].)  Otherwise,  and  ''if  the  sureties  on  the 
bond  can  defeat  the  claims  of  laborers  and  materialmen 
because  of  irregularities  in  the  making  of  the  contract  referred 
to  in  the  bond,  it  follows  that  every  man  who  contemplates 
selling  a  foot  of  pipe  to  a  contractor  and  every  laborer  before 
commencing  work  with  his  shovel  must  employ  counsel  learned 
in  the  law  to  ascertain  whether  the  corporation, counsel  has 
properly  performed  his  duties,"  verify  the  statement  of  the 
surety  that  the  contract,  reference  to  which  is  made  in  the 
bond,  is  valid  and  binding,  and  see  that  it  is  faithfully  per- 
formed. {Bell  V.  Kirkland,  102  Minn.  213,  [13  L.  R.  A. 
(N.  S.)  793,  113  N.  W.  271].)  Obviously,  to  so  interpret  the 
statute  would  defeat  the  purpose  of  its  enactment.  In  the 
case  of  Kansas  City  Hydraulic  Press  Brick  Co,  v.  National 
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Surety  Co.,  149  Fed.  507,  the  court  in  considering  a  like  ques- 
tion under  a  similar  statute  said:  ''The  simple  proposition  so 
far  as  this  question  is  concerned  is  this:  The  plaintiff  fur- 
nished material  to  Atkin.  Atkin  agreed  to  pay  for  it.  The 
Surety  Company  agreed  that  if  Atkin  did  not  it  would,  and 
the  consideration  of  this  agreement  to  do  so  was  the  furnish- 
ing of  materials  by  plaintiff  to  Atkin  and  the  payment  of  the 
usual  premiums  for  signing  such  bonds,  and  in  the  opinion  of 
this  court  that  contract  stands  untainted  and  in  full  integrity, 
regardless  of  the  invalidity  of  the  contract  between  Atkin  and 
the  city  of  Kansas  City. "  The  bond  on  the  part  of  the  Surety 
Company  must  be  deemed  an  independent  contract,  whereby 
it  agreed,  subject  to  payment  by  the  principal  therein  named, 
to  pay  for  labor  and  materials  furnished  the  contractor  in 
doing  certain  street  work  specified  in  a  contract  with  the  city 
therefor,  and  the  right  of  a  materialman  to  recover  thereon  is 
unaffected  by  the  fact  that  the  materials  constituting  the  sub- 
ject of  the  action  were  furnished  and  used  in  completing  the 
work  under  an  extension  ^f  time  for  so  doing  made  by  the 
board  of  public  works  which,  by  reason  of  the  time  of  com- 
pletion having  expired,  such  board  had  no  power  to  make. 

While  appellant  concedes  that  all  orders  extending  the  time 
for  doing  the  work  made  prior  to  June  12th  were  lawfully 
made,  it  nevertheless  insists  the  effect  of  such  extensions  so 
made  was  to  release  the  surety  from  liability  to  materialmen. 
This  contention  is  based  upon  the  claim  that  since  the  con- 
tract as  originally  drawn  fixed  the  time  for  the  performance 
thereof,  the  extension  granted  constituted  a  material  altera- 
tion of  the  contract,  by  reason  of  which,  since  the  surety  is 
entitled  to  stand  upon  the  strict  terms  of  his  contract,  it  is 
exonerated.  The  principle  invoked  has  no  application  to  the 
bond  under  consideration,  for  the  reason  that,  as  heretofore 
stated,  the  surety's  obligation  is  not  for  the  performance  of 
thd  contract  so  claimed  to  have  been  altered,  but  independent 
thereof  and  given  for  a  wholly  different  purpose.  {United 
States  Fidelity  &  Guaranty  Co.  v.  United  States,  191  U.  S. 
416,  [48  L.  Ed.  242,  24  Sup.  Ct.  Rep.  142].)  The  covenant 
contained  in  the  bond  is  not  for  the  benefit  of  the  city  as  a 
party  to  the  contract  for  doing  the  street  work,  but  for  the 
benefit  of  all  persons  furnishing  labor  and  materials  to  the 
contractor  for  doing  the  same. 

There  is  no  merit  in  the  contention  that  the  surety  was 
exonerated  from  liability  by  reason  of  the  fact  that  the  con- 
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tractor,  without  the  consent  of  appellant,  made  assignments 
of  the  contract  for  doing  the  work.  As  to  these  assignments, 
the  court  by  findings  upon  which  no  attack  is  made  found  that 
the  assignment  made  to  Powell  was  to  secure  the  latter  for 
money  advanced  by  him  to  enable  the  contractor  to  do  the 
work.  None  of  the  work  was  done  by  Powell  and  no  mate- 
rials furnished  to  him.  Subject  to  the  right  of  Powell  under 
thia  naked  assignment,  the  contractor,  for  the  purpose  of  en- 
abling J.  L.  Davis,  03  its  agent,  to  complete  the  contract,  as- 
signed the  same  to  him,  who  thereafter,  as  the  duly  authorized 
agent  of  and  acting  for  the  contractor,  completed  the  improve- 
ment, the  materials  for  which  were  delivered  to  Davis  as  siu)h 
agent  of  the  contractor,  who  agreed  to  pay  therefor.  While 
these  findings  dispose  of  appellant's  contention,  we  may  say 
that  the  rule  which  permits  a  surety  to  stand  upon  his  strict 
legal  rights  should  not  be  construed  as  limiting  the  benefits 
of  a  bond  of  this  character  to  those  only  who  supply  labor  and 
materials  directly  to  the  contractor.  The  covenant  in  the 
bond  should  be  read  in  the  light  of  the  statute,  the  purpose  of 
which  was  to  protect  those  who  furnish  labor  and  materials 
for  work  described  in  the  contract  and  not  the  particular  en- 
gagements under  which  the  work  is  done.  (See  French  v. 
Powell,  135  Cal.  636,  [68  Pac.  92] ;  Williams  v.  Tingey,  26  Cal. 
App.  574,  [147  Pac.  584] ;  HUl  v.  American  Surety  Co.,  200 
U.  S.  197,  [50  L.  Ed.  437,  26  Sup.  Ct.  Eep.  168] ;  Flagstaff 
M,  Co.  V.  CuUins,  104  U.  S.  176,  [26  L.  Ed.  704].) 

Under  the  provision  of  section  6^^  of  the  act,  materialmen 
and  laborers,  in  order  to  maintain  suit  to  recover  therefor,  are 
required  to  file  their  claims  with  the  proper  officer  "within 
thirty  days  from  the  time  the  improvement  is  completed." 
Appellant  insists  that  part  of  plaintiff's  claim,  while  filed 
within  thirty  days  after  the  acceptance  of  the  work,  was  not 
filed  until  the  expiration  of  thirty  days  from  actual  comple- 
tion thereof.  The  court,  however,  found  that  plaintiff,  as 
provided  in  section  6V^  of  the  act,  did  file  its  claim  in  the 
proper  oflSce  within  thirty  days  from  the  completion  of  the 
work.  In  the  absence  of  any  evidence  to  the  contrary  dis- 
closed by  the  record,  appellant  is  bound  by  this  finding. 

The  judgment  is  affirmed. 

Melvin,  J.,  Sloss,  J.,  Wilbur,  J.,  Richards,  J.,  pro  tern.,  and 
Angellotti,  C.  J.,  concurred. 
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[L.  A.  No.  4180.    Department  One-^Hay  8,  1918.] 

JOHN    SCHEEER,    Respondent,    v.    J.    M.    DANZIGER, 

Appellant. 

NB6LI0EN0E — ElCPLOTKB  AND  ElCPLOYU  ^  InJUBT  TO  EmPLOTXB  —  SaTB 

Placx  to  Work. — In  this  action  against  an  employer  by  an  en- 
gineer employed  to  nin  a  pumping  plant,  for  damages  sustained 
by  having  his  hand  drawn  into  a  cogwheel,  it  is  held  that  the  evi- 
dence warranted  a  verdict  that  the  defendant  had  failed  in  his 
dn^  to  use  ordinary  care  to  furnish  the  plaintiff  a  reasonably 
nfe  place  to  work. 

!».— Employers'  LiABnjTT  Act  of  1911 — Assumption  op  Risk — Negu- 
OENcx  OP  FsLLow-SEBVANT— CoNTBiBnTOBY  Nbolioence. — ^Undor  the 
Employers'  Liability  Act  of  1911  (Stats.  1911,  p.  796),  in  force  at 
the  time  of  the  accident  involved  in  this  case,  the  defenses  of  assump- 
tion of  risk  and  negligence  of  a  fellow-servant  were  not  available 
to  the  defendant  employer,  nor  was  the  plaintiff's  right  of  action 
destroyed  by  his  contributory  negligence,  if  any;  but  if  his  contribu- 
tory negligence  was  slight  and  that  of  the  defendant  employer  gross, 
the  plaintiff  was  still  entitled  to  recover,  the  jury  being  permitted 
to  diminish  the  damages  in  proportion  to  the  amount  of  negligence 
attributable  to  the  plaintiff. 

Id. — Alterations  in  Place  op  Work. — There  was  no  force  in  the  de- 
fendant's claim  that  the  element  of  danger  was  created  by  altera- 
tions in  the  place  for  working,  and  that  these  alterations  were  made 
in  accordance  with  the  plaintiff's  own  suggestions,  since  they  had 
the  approval  of  the  defendant,  and  also  because  the  alterations,  when 
carried  out  in  accordance  with  the  plaintiff's  plan,  included  a  cover- 
ing over  the  cogwheels  into  which  the  plaintiff's  hand  was  drawn, 
and  this  covering  was  removed  by  the  order  of  the  foreman  under 
whom  plaintiff  was  working. 

lb. — Notice  to  Foreman  as  Notice  to  Employee. — The  foreman  in  such 
ease  being  in  control  of  the  plant,  his  knowledge  of  the  removal 
of  the  cover  over  the  cogwheels  was  notice  to  his  employer,  the 
defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Willis  I.  Morrison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  N.  Gtoodwin,  and  Hunsaker  &  Britt,  for  Appellant 

Gray,  Barker  &  Bowen,  and  Whcaton  A.  Gray,  for  Ee- 
spondent. 

SLOSS,  J. — PlaintiflP  recovered  damages  for  personal  in- 
juries suffered  by  him  while  in  the  employ  of  the  defendant. 
The  defendant  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  plaintiff  was  an  engineer,  and  was  employed  to  run  a 
pumping  plant  on  defendant's  ranch.  The  plant,  comprieing 
a  gasoline  engine  and  two  pumps,  was  located  in  a  pump- 
house.  The  engine  and  one  of  the  pumps  stood  on  the  main 
floor  of  the  house,  and  the  other  pump  was  in  the  basement. 
Power  was  transmitted  from  the  engine  to  the  pumx»  by 
means  of  belts.  The  pump  on  the  main  floor  was  fitted,  among 
other  parts,  with  a  cogwheel  twenty  inches  in  diameter,  which 
meshed  with  a  smaller  gear  wheel  or  pinion.  The  plaintiff 
had  been  tightening  the  nuts  on  stuffing-boxes  on  the  side  of 
this  pump.  Having  done  this,  he  wiped  the  nuts  with  a  rag 
held  in  his  right  hand.  He  then  turned  to  leave  the  pump, 
and  as  he  was  passing  by  the  cogwheels  the  rag  which  he  held 
was  caught  in  the  gears,  drawing  his  hand  into  the  wheels, 
and  causing  the  injuries  of  which  he  complained.  The  negli- 
gence charged  consisted  of  the  defendant's  act  in  requiring 
the  plaintiff  to  remove  from  the  cogwheels  a  cover  which  he 
had  theretofore  placed  over  the  same,  thus  leaving  the  cog- 
wheels uncovered  and  unprotected.  There  will  be  no  occasion 
to  discuss  the  further  claim  that  defendant  was  negligent  in 
failing  to  furnish  plaintiff  with  cotton  waste  for  wiping  the 
machinery. 

The  answer  denied  any  negligence  on  the  part  of  the  de- 
fendant, and  set  up  an  affirmative  plea  that  plaintiff's  injuries 
were  caused  by  his  own  negligence. 

It  is  argued  that  the  evidence  was  insufficient  to.  warrant  a 
finding  of  negligence  on  the  part  of  the  defendant.  This  con- 
tention cannot  be  sustained.  Taking,  as  upon  this  appeal  we 
are  bound  to  do,  the  version  of  the  evidence  most  favorable  to 
the  plaintiff's  claims,  we  may  fairly  say  that  the  record  shows 
this  state  of  facts:  During  the  entire  time  of  plaintiff's  em- 
ployment, one  Moebius  was  in  general  charge  of  the  defend- 
ant's ranch  as  foreman.  His  authority  was  superior  to  that 
of  the  plaintiff,  and  he  had  power  of  direction  and  control 
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over  the  latter.  Soon  after  the  plaintiff  entered  the  defend- 
ant's employ,  he  suggested  certain  changes  in  the  arrangement 
of  the  pump-house,  and  these  were  carried  out  with  the  de- 
fendant's consent.  The  belt  transmitting  power  to  the  lower 
pump  ran  down  one  side  of  a  flight  of  stairs  leading  to  the 
basement.  Among  other  changes,  the  plaintiff  extended  a 
wooden  platform  over  this  side  of  the  stairs,  and  moved  to  the 
edge  of  the  extension  an  iron  railing  which  before  had  run 
within  a  few  inches  of  the  cogwheels  on  the  upper  pump. 
This  left  a  space  of  some  eighteen  inches  between  these  wheels 
and  the  railing.  The  purpose  of  the  alterations  was  to  give 
plaintiff  easier  access  to  the  upper  pump  and  to  obviate  the 
danger  of  contact  with  the  belt.  With  things  in  this  condi- 
tion, the  plaintiff  regarded  the  exposed  cogwheels  as  danger- 
ous, and  constructed  a  sheet-iron  cover,  which  he  placed 
over  the  cogwheels.  Soon  thereafter  Moebius,  the  foreman, 
objected  to  the  cover,  which  apparently  caused  some  noise  in 
the  operation  of  the  machinery.  After  several  discussions,  he 
finally  ordered  the  plaintiff  to  take  the  cover  off.  The  plain- 
tiff replied,  "If  I  have  to  take  it  off  now,  I  will  take  it  off, 
but  you  have  to  take  the  responsibility  if  anyone  gets  hurt." 
The  foreman  persisted  in  his  command,  and  the  plaintiff  re- 
moved the  cover.    On  the  following  day  the  accident  occurred. 

This  evidence  fully  warranted  the  jury  in  finding  that  the 
defendant  had  failed  in  his  duty  to  use  ordinary  care  to  fur- 
nish to  his  employee  a  reasonably  safe  place  in  which  to  work. 
The  plaintiff  was  not  obliged  to  prove  that  the  defendant  had 
personal  knowledge  of  the  removal  of  the  cover.  Moebius 
was  in  full  control  of  the  plant,  and  notice  to  him  was,  o^ 
course,  notice  to  his  principal.  There  is  no  force  in  the  claim 
that  there  would  have  been,  no  element  of  danger  in  the  situa- 
tion if  the  location  of  the  railing  had  not  theretofore  been 
changed  in  accordance  with  the  plaintiff's  own  suggestions. 
The  alterations  had  the  approval  of  the  defendant,  and,  if 
carried  out  according  to  plaintiff's  icleas,  would  have  included 
the  covering  of  the  cogwheels.  The  dangerous  condition  was 
created,  not  by  the  adoption  of  plaintiff's  plan,  but  by  the 
elimination  of  an  important  part  of  that  plan. 

When  the  accident  occurred,  the  Employers'  Liability  Act 
of  1911  (Stats.  1911,  p.  796)  was  in  force.  Under  that  law 
the  defenses  of  assumption  of  risk  and  negligence  of  a  fellow- 
servant  were  not  available  to  the  defendant.  Nor,  under  that 
statute,  waa  the  plaintiff's  right  of  action  destroyed  by  the 


Digitized  by 


Google 


256  ScHEREB  V.  Danzigeb.  [178  Cal. 

fact  that  he  may  have  been  guilty  of  contributory  negligence. 
He  was  still  entitled  to  recover,  if  his  contributory  negligence 
was  slight  and  that  of  the  employer  waa  gross  in  comparison, 
the  jury  being  permitted  to  diminish  the  damages  "in  propor- 
tion to  the  amount  of  negligence  attributable  to  such  em- 
ployee." (Perry  v.  Angehis  Hosp.  Asm,,  172  Cal.  311,  [156 
Pac.  449].)  Regardless,  however,  of  any  comparison  of  negli- 
gence, it  cannot  be  said  that  the  evidence  required  a  finding 
that  the  plaintiff  was  guilty  of  negligence  at  all.  He  was,  it 
is  true,  aware  of  the  uncovered  condition  of  the  gears,  and 
of  the  danger  involved  in  coming  in  contact  with  them.  But 
his  duties  required  him  to  work  at  the  pump  to  which  the 
gears  were  attached,  and  it  was  clearly  a  question  for  the  jury 
whether,  in  leaving  the  pump,  he  waa  exercising  ordinary  care 
in  his  manner  of  carrying  the  rag  which  caught  in  the  gears, 
or  in  other  respects.  It  appeared  that  the  engine  was  fitted 
with  two  clutches,  by  means  of  which  either  pump  might  be 
stopped  without  interrupting  the  motion  of  the  engine  or  of 
the  other  pump,  and  it  is  argued  that  it  was  negligent  for  the 
plaintiff  to  go  to  the  pump  to  tighten  the  nuts  on  the  stufiSng- 
boxes  without  first  stopping  the  pump  by  means  of  the  clutch. 
But  this  again  was  a  question  of  fact  for  the  jury.  The  plain- 
tiff testified  that  the  stuflSng-boxes  had  to  be  tightened  fre- 
quently, that  it  was  not  customary  to  stop  the  pump  when  that 
work  was  done,  and  that  **no  employer  would  stand  for  any- 
body stopping  a  pump"  for  such  work.  The  facts  do  not 
bring  the  case  within  the  exceptional  class  of  those  in  which  a 
court  is  warranted  in  declaring,  as  matter  of  law,  that  negli- 
gence has  been  established.  In  any  event,  the  jury  was  cer- 
tainly authorized  to  find  that  the  plaintiff's  negligence,  if  any, 
was  slight,  and  that  of  the  defendant,  comparatively  speak- 
ing, gross,  and  to  diminish  the  damages  accordingly.  Proper 
instructions  covering  this  phase  bf  the  law  were  given. 

The  court's  charge  to  the  jury,  as  a  whole,  was  full,  clear, 
and  correct.  The  appellant  attacks  certain  instructions  given 
or  modified,  but  we  think  his  criticisms,  if  well  founded  at  all, 
are  directed  to  points  too  unimportant  to  have  affected  the  re- 
sult. Of  the  single  assignment  of  error  in  the  admission  of 
evidence,  it  may  likewise  be  said  that  the  ruling  did  not  work 
substantial  prejudice  to  the  defendant. 
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The  judgment  and  the  order  denying  a  new  trial  are 
affirmed. 

Eicharda,  J.,  pro  iem.,  and  Shaw,  J.,  concurred. 


[L.  ▲.  No.  9574.    Id  Bank.— May  8,  ltl8.] 

1&  the  Matter  of  the  Estate  of  FREDERICK  EMIL  JSPSON, 

Deceased. 

WnXS — PBOBATI    or    ATTESTSD    and    HOLOG&APHIC    Wn*L--O0NFUCTINO 

Eni>KNCE--<:k>NCLn8iviNXSs  or  Findings. — The  findings  of  a  trial 
court,  on  a  conflict  of  evidence,  that  a  document  offered  for  probate 
as  a  wiU  was  duly  executed  by  the  decedent  in  the  presence  of  two 
subscribing  witnesses,  and  also  that  it  was  written  "entirely  in  the 
handwriting  of  said  testator,  bj  his  own  hand,  and  was  dated  and 
subscribed  by  him,"  must  be  deemed  conelusive  on  appeal. 

Id. — Appeal — EnDENCK— Weioht  or  Evidence— Question  voa  Jury  ob 
Coxmr. — No  rule  of  appellate  practice  is  more  firmly  settled  than 
that  the  weight  of  evidence  is  for  the  jury  or  court  passing  on  the 
facts,  unless  the  testimony  is  so  obviously  false  or  so  inherently  im- 
probable as  to  require  its  rejection. 

Id. — Pailuee  to  Peoducb  SuBSCEroiNo  Witness.— Where  a  will,  exe- 
cuted in  the  presence  of  two  subscribing  witnesses  as  an  attested 
will,  is  also  duly  executed  as* a  holographic  will,  section  1315  of  the 
Code  of  Civil  Procedure,  requiring  that  on  the  contest  of  a  will  all 
the  subscribing  witnesses  who  are  present  in  the  county  and  who  are 
of  sound  mind  must  be  produced  and  examined,  has  no  application, 
and  it  is  no  objection  to  the  admission  of  such  a  will  to  probate 
that  one  of  the  subscribing  witnesses  was  not  produced. 

Id. — New  Tbial— Newly  Disooveeed  Evidenge^Diuoence.— On  a 
motion  for  new  trial  of  a  will  contest  upon  the  ground  of  newly  dis- 
covered evidence,  the  trial  court  was  warranted  in  disregarding  affi- 
davits to  the  effect  that  the  disputed  signature  to  the  will  was  spuri- 
ous, where  there  was  no  sufficient  showing  that  the  evidence  could 
not  with  reasonable  diligence  have  been  produced  at  the  trial. 

Id. — Cumulative  Evidence. — The  trial  court  was  warranted  in  disre- 
garding affidavits  presented  on  a  motion  for  new  trial  of  a  will  con- 
test on  the  ground  of  newly  discovered  evidence,  when  the  evidence 
presented  by  the  affidavits  was  merely  cumulative. 
OLXXVm  Cal.— 17 
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APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  admitting  a  will  to  probate  and  reviewing  an 
order  denying  a  new  trial.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fred  N.  Arnoldy,  for  Appellants. 

Frank  Stewart,  J.  W.  Howell,  and  Stewart  &  Stewart,  for 
Respondents. 

SLOSS,  J. — Frederick  Emil  Jepson  died  in  Los  Angeles 
County  on  November  5,  1915,  survived  by  his  wife,  Elise  Jep- 
son, and  several  nephews  and  nieces,  the  children  of  a  de- 
ceased brother  and  sister  of  Jepson.  No  will  appearing,  the 
widow  applied  for  letters  of  administration,  which  were 
granted  to  her.  Upon  her  petition  for  the  setting  apart  of  a 
homestead,  the  nephews  and  nieces  appeared  in  opposition. 
The  superior  court  ruled  that  they  were  not  entitled  to  oppose 
the  widow's  petition,  for  the  reason,  as  she  claimed,  that  the 
entire  estate  passed  to  her  under  the  law  of  succession.  The 
nephews  and  nieces  appealed,  and  this  court,  on  a  motion  to 
dismiss,  and  later,  in  passing  on  the  merits  of  the  appeals,  de- 
cided that  the  appellants  were  entitled  to  share  in  the  estate 
of  the  supposed  intestate.  {Estate  of  Jepson,  174  Cal.  684, 
[164  Pac.  1] ;  Estate  of  Jepson,  176  Cal.  648,  [170  Pac.  1182].) 

About  a  year  and  a  half  after  Jepson 's  death,  and  shortly 
after  our  decision  on  the  motion  to  dismiss,  the  widow  filed  a 
paper  as  the  last  will  of  the  decedent,  together  with  a  petition 
for  its  admission  to  probate.  The  nephews  and  nieces  filed  a 
contest,  putting  in  issue  the  genuineness  of  the  alleged  will. 
Upon  the  trial  the  court  found  that  the  paper  was  duly  exe- 
cuted by  the  testator  in  the  presence  of  two  subscribing  wit- 
nesses. It  further  found  that  the  will  was  written  "entirely 
in  the  handwriting  of  said  testator  by  his  own  hand  and  was 
dated  and  subscribed  by  him."  Orders  were  made  admitting 
the  will  to  probate,  and  appointing  the  widow,  Elise  Jepson, 
executrix.  The  contestants  appeal  from  these  orders.  By 
their  appeal  they  seek  to  review,  also,  an  order  denying  their 
motion  for  a  new  trial. 

The  controversy  turns,  principally,  on  the  sufficiency  of  the 
evidence  to  support  the  findings  just  mentioned.    Frederick 
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Jepson  wag  a  native  of  Germany.  For  some  years  prior  to 
1903  he  lived  in  Yonkers,  in  the  state  of  New  York.  In  that 
year  he  moved  to  California,  and  continued  to  reside  in  this 
state  until  his  death.  He  was  married  to  the  respondent  in 
1882.  The  disputed  paper,  which  was  in  the  Qerman  lan- 
guage, purported  to  have  been  executed  at  Yonkers  on  the 
twenty-seventh  day  of  February,  1903,  a  date  shortly  before 
the  departure  of  Jepson  for  California.  According  to  the  tes- 
timony introduced  by  the  respondent,  it  was  entirely  written, 
dated,  and  signed  by  Jepson,  but  it  bore,  after  the  signature 
of  the  alleged  testator,  an  attestation  clause  to  which  the 
names  of  John  Behrens  and  Rudolph  Hettler  were  afiSxed  as 
attesting  witnesses.  Hettler  appeared  at  the  trial,  and  testi- 
fied directly  and  specifically  to  Jepson 's  compliance  with  all 
of  the  formalities  required  for  the  execution  of  an  attested 
will.  He  also  testified  that  the  entire  document,  with  the  ex- 
ception of  the  signatures  of  himself  and  Behrens,  was  in  the 
handwriting  of  the  decedent.  His  wife,  who  is  a  sister  of  the 
respondent,  gave  corroborating  testimony  concerning  the  exe- 
cution of  the  paper,  and  also  declared  her  opinion  that  the 
handwriting  was  that  of  the  decedent.  Additional  opinion 
evidence  that  the  paper  was  in  the  handwriting  of  Jepson  was 
given  by  the  respondent,  by  another  witness  familiar  with  the 
decedent's  handwriting,  and  by  an  expert  on  handwriting. 
On  the  other  hand,  the  appellants  testified  that,  in  their  opin- 
ion, the  signature  was  not  genuine,  and  their  testimony  was 
supported  by  that  of  two  other  witnesses,  one  an  expert. 

This  mere  statement  should  suffice  to  show  that  the  case  pre- 
sents a  question,  simply,  of  a  conflict  of  evidence,  upon  which 
the  trial  court's  determination  of  the  issue  of  fact  must  be 
deemed  conclusive  here.  The  appellants  argue  with  great 
earnestness  and  apparent  conviction  that  the  evidence  offered 
by  the  respondent  is  unworthy  of  belief,  and  should  have 
been  rejected.  No  rule  of  appellate  practice  is  more  firmly 
settled  than  that  the  weight  of  evidence  is  for  the  jury  or  the 
court  passing  on  the  facts.  It  is  true,  of  course,  that  testi- 
mony may  be  so  obviously  false  or  so  inherently  improbable 
as  to  require  its  rejection.  But  no  such  situation  is  presented 
here.  Viewing,  for  the  moment,  the  opinion  evidence  alone, 
we  could  not  say  that  the  court  below  should  have  rejected 
the  testimony  of  the  witnesses  who  declared  that,  in  their 
view,  the  signature  was  that  of  the  decedent.    Photographic 
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copies  of  the  will  and  of  exemplani  of  Jepson 's  admitted 
handwriting  are  contained  in  the  transcript,  and  differences 
between  the  subscription  of  the  alleged  will  and  signatures 
appearing  on  other  writings  of  Jepson  are  pointed  out.  But 
these  differences  do  not  appear  to  us  to  be  any  greater  or  more 
significant  than  the  variations  between  different  handwrit- 
ings of  conceded  authenticity.  Even  if  they  were  more 
marked  than  they  are,  we  should  still  be  in  no  position  to  pass 
upon  the  genuineness  of  the  handwriting  with  that  degree  of 
certainty  which  would  be  required  to  overthrow  a  finding  of 
the  trial  court.  A  court  of  appellate  jurisdiction  cannot  be 
expected  to  assume  the  role  of  a  handwriting  expert,  for  the 
purpose  of  setting  aside  a  finding  made  by  the  trial  court,  and 
based,  not  only  upon  its  own  inspection  and  comparison  of  the 
original  writings,  but  upon  the  opinions  of  witnesses  pecu- 
liarly qualified,  either  by  special  study  of  the  subject  or  by 
familiarity  with  the  handwriting  of  the  decedent.  But  beyond 
all  this,  we  have  the  direct  testimony  of  Hettler,  which,  as 
above  stated,  is  corroborated  in  some  degree,  that  be  saw  Jep- 
son sign  the  paper.  There  was  nothing  on  the  face  of  the 
evidence  for  respondent  to  compel  its  rejection  by  the  trial 
court.  The  appellants  make  much  of  the  fact  that  the  will 
was  not  produced  until  long  after  the  decedent's  death,  and 
then  only  when  this  court  had  held  against  the  widow's  claim 
that  she  was  entitled  to  take  the  entire  estate  in  the  absence 
of  a  testamentary  disposition.  But  this,  like  other  matters  to 
which  appellants  point,  is  merely  a  circumstance,  to  which  the 
trial  judge  was  to  give,  as  he  doubtless  did,  such  weight  as 
he  thought  it  deserved.  There  is  no  occasion  to  recite  the  sev- 
eral particulars  brought  forward  by  the  appellants  to  justify 
their  belief  that  the  signature  to  the  disputed  paper  was  a 
forgery.  These  may,  singly  or  collectively,  have  justified  a 
suspicion  that  the  alleged  will  was  not  genuine,  but  no  greater 
force  can  be  attributed  to  them  on  this  appeal.  On  the  other 
hand,  we  might,  if  it  were  necessary,  call  attention  to  various 
presumptions  and  inferences  which  may  fairly  be  regarded  as 
fortifying  the  conclusion  reached  on  the  trial.  A  careful 
reading  of  the  whole  record  satisfied  us  that  the  attack  upon 
the  court's  finding  is  entirely  without  merit 

The  appellants  make  the  further  point  that  under  the  pro- 
visions of  section  1315  of  the  Code  of  Civil  Procedure,  the  will 
should  not  have  been  admitted  to  probate  without  the  produc- 
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tion  of  Behrexu,  one  of  the  subscribing  witnesses.  Regardless 
of  any  other  consideratioui  the  finding  that  the  paper  was  duly 
executed  as  a  holographic  will  furnishes  a  sufiScient  answer  to 
this  point. 

The  motion  for  new  trial  was  based,  in  part,  upon  the 
ground  of  newly  discovered  evidence.  Affidavits  of  witnesses 
resident  in  Yonkers  to  the  effect  that  the  disputed  signature 
was  spurious  were  offered.  The  court  was  warranted  in  dis- 
regarding these  affidavits  upon  the  grounds,  first,  that  there 
was  no  sufficient  showing  that  the  evidence  could  not,  with 
reasonable  diligence,  have  been  produced  at  the  trial,  and, 
second,  that  it  was  merely  cumulative. 

No  other  points  are  made. 

The  orders  appealed  from  are  affirmed. 

Wilbur,  J.,  Richards,  J.,  pro  tern.,  Victor  B.  Shaw,  J.,  pro 
iem.,  Melvin,  J.,  and  Angellotti,  G.  J.,  concurred. 


[L.  A.  No.  5293.    In  Bank.— May  9,  1918.] 

CHUNG  SING,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  et  al.,  Appellants;  WILL- 
IAM.D.  O'HARE,  Respondent. 

▲fpeal — Notice  or  Apfeal— Motion  to  Dismiss — Misnomik  or  Onb  oy 
SiVERAL  Appellants. — The  misnomer  of  one  of  several  appellants 
in  a  notice  of  appeal  does  not  require  a  dismissal  of  the  appeal  as 
to  the  others  who  are  correctly  named,  when  the  judgment  appealed 
from  is  otherwise  sufficiently  identified. 

Id. — Clkbical  Misprision  as  to  Name  op  One  op  Several  Appellants. 
Where  it  is  perfectly  apparent  from  the  notice  of  appeal,  when  read 
in  connection  with  the  record,  that  the  notice  was  filed  on  behalf 
of  aU  defendants,  three  in  number,  and  that  the  misnomer  therein 
of  one  of  the  defendants  was  a  mere  clerical  misprision  which 
eonld  not  have  misled  the  adverse  party,  the  notice  of  appeal  will 
not  be  held  invalid  as  to  the  defendant  as  to  whom  the  misnomer 
oeenited. 

In.— DxPEcnvx  Undertakiko  on  Appeal.— Where  an  appeal  may  be 
regarded  as  taken  under  sections  941a,  941b,  and  941e  of  the  Code 
of  Civil  Procedure,  any  (yiestion  as  to  the  validity  of  an  undertaking 
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on  appeal  as  a  staj  bond  must  be  disregarded,  for  the  reason  that 
under  those  sections  no  undertaking  is  essential  to  the  taking  or 
maintenance  of  the  appeal. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County.  Curtis  D.  Wilbur, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.  Gage,  and  W.  I.  Gilbert,  for  Appellants. 

Waldo  M.  York,  Harry  M.  Irwin,  and  William  D.  O'Hare, 
in  pro.  per.,  for  Respondents. 

ANQELLOTTI,  C.  J.— This  is  a  motion  to  dismiss  an 
appeal  from  a  judgment  entered  February  16,  1917,  as  well  as 
from  certain  orders. 

The  principal  grounds  of  the  motion  to  dismiss  the  appeal 
are,  first,  that  no  notice  of  appeal  was  filed  on  behalf  of  de- 
fendant Blackburn  within  the  time  allowed  by  law,  and, 
second,  that  the  notice  of  appeal  filed  is  insufScient  as  to  any 
of  the  defendants,  in  that  it  does  not  sufficiently  identify  the 
judgment  appealed  from.  Both  of  these  alleged  grounds  are 
based  on  the  fact  that  in  the  notice  of  appeal  signed  by  the 
attorneys  of  all  the  defendants  and  filed  within  due  time, 
April  10,  1917,  it  is  stated  that  ''the  defendants,  Southern 
Pacific  Company,  a  corporation,  C.  A.  Burton  and  H.  W. 
Crumrine,  hereby  appeal  from  .  .  .  that  certain  judgment,  in 
favor  of  the  plaintiff  and  against  said  defendants  and  each 
of  them,  entered  on  or  about  the  16th  day  of  February,  A.  D. 
1917,  in  book  407,  page  4  of  judgments,"  etc.,  and  from  an 
order  entered  March  30,  1917,  reducing  said  judgment  to 
thirteen  thousand  dollars.  The  name  of  the  defendant  Geo. 
W.  Blackburn  did  not  appear  therein,  the  name  ''C.  A.  Bur- 
ton*' appearing  in  lieu  thereof,  owing  to  mistake  and  inad- 
vertence. The  superior  court,  after  the  time  for  appeal 
elapsed,  made  an  order  allowing  the  notice  to  be  amended  in 
this  respect,  upon  a  showing  to  its  satisfaction  of  the  mistake. 
It  is  claimed  that  the  superior  court  had  no  power  to  allow 
such  an  amendment  after  the  time  for  appeal  had  expired. 

In  so  far  as  defendants  Southern  Pacific  Company  and 
H.  W.  Crumrine,  who  were  originally  and  specifically  named 
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in  the  notice  of  appeal,  are  concerned,  there  is  no  force  in  the 
claim  that  the  appeal  must  be  dismissed.  It  is  perfectly  plain, 
in  view  of  the  record,  despite  the  misnomer  of  the  other  appel- 
lant, that  the  judgment  referred  to  in  the  notice  is  the  judg- 
ment in  favor  of  Chung  Sing  and  against  said  defendants  and 
George  W.  Blackburn  for  eighteen  thousand  dollars,  and  costs, 
entered  February  16,  1917,  in  book  407  of  Judgments  at  page 
4,  and  reduced  by  five  thousand  dollars  by  order  entered 
March  30,  1917.  In  other  words,  the  judgment  attempted  to 
be  appealed  from  by  these  defendants  was  sufficiently  iden- 
tified by  the  notice. 

As  to  defendant  Blackburn  a  different  question  is  pre- 
sented, owing  to  the  fact  that  in  attempting  to  specifically 
name  the  defendants  in  the  notice  of  appeal  another  name  was 
substituted  for  his,  with  the  result  that  his  name  did  not 
appear  at  all.  Was  there  any  notice  of  appeal  filed  on  his 
behalf  within  the  time  allowed  by  lawt  We  are  of  the  opin- 
ion that  this  question  should  be  answered  in  the  affirmative. 
The  verdict  and  judgment  in  the  cause  were  against  the  South- 
em  Pacific  Company,  Geo.  W.  Blackburn,  and  H.  W.  Crum- 
rine  only,  all  of  whom  were  represented  in  the  action  by  the 
same  attorneys.  There  was  no  verdict  or  judgment  against 
any  one  named  Burton.  The  notice  of  appeal  also  refers  to 
an  order  of  the  superior  court  made  and  entered  September 
12,  1916,  granting  in  part  and  denying  in  part  *'said  defend- 
ants' motion  for  new  trial."  The  record  shows  that  said 
motion  was  made  by  the  Southern  Pacific  Company,  H.  W. 
Crumrine,  and  Geo.  W.  Blackburn  only,  and  that  no  one 
named  Burton  was  involved  therein.  It  also  refers  to  the 
order  of  March  30, 1917,  reducing  the  judgment  from  eighteen 
thousand  dollars  to  thirteen  thousand  dollars,  which  the  rec- 
ord shows  was  an  order  making  such  reduction  in  favor  of  the 
company,  Blackburn,  and  Crumrine,  only,  and  declaring  that 
the  judgment  should  be  for  thirteen  thousand  dollars,  and 
costs  as  against  each  of  them.  No  one  named  Burton  was  in- 
volved therein.  An  undertaking  on  appeal  filed  on  the  day  . 
the  notice  of  appeal  was  served  states  that  the  appeal  is  by 
defendants  Southern  Pacific  Company,  Geo.  W.  Blackburn, 
and  H.  W.  Crumrine.  It  seems  perfectly  apparent  from  the 
notice,  when  read  in  connection  with  the  record,  that  such 
notice  was  filed  on  behalf  of  the  three  defendants  against 
whom  the  judgment  runs,  and  that  the  use  of  the  name  ''C.  A. 
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Burton"  instead  of  ''George  W.  Blackburn"  to  designate  one 
of  the  appellants  was  solely  due  to  inadvertence — ^a  mere  cleri- 
cal misprision.  One  of  the  three  defendants  against  whom 
the  judgment  runs  and  on  whose  behalf  it  was  desired  to 
appeal  was  designated  as  **C.  A.  Burton"  instead  of  ** George 
W.  Blackburn."  The  record  demonstrates  this,  and  the 
adverse  party  could  not  have  been  misled  thereby.  Under 
these  circumstances  we  are  satisfied  it  should  not  be  held  that 
no  notice  of  appeal  was  filed  by  Blackburn.  We  say  this  en- 
tirely regardless  of  the  order  of  the  superior  court  allowing 
the  notice  of  appeal  to  be  amended  in  this  regard. 

It  is  urged  that  the  undertaking  on  appeal  is  fatally  defec- 
tive. We  are  not  on  this  motion  concerned  with  any  question 
as  to  the  validity  of  this  bond  as  a  stay  bond.  It  is,  therefore, 
unnecessary  to  determine  whether  the  objection  to  the  bond  is 
well  based.  The  appeal  may  be  regarded  as  taken  under  sec- 
tions 941a,  941b,  and  941c  of  the  Code  of  Civil  Procedure,  and 
this  being  so,  any  defect  in  the  undertaking  must  be  disre- 
garded, for  the  reason  that  under  those  sections  no  undertak- 
ing is  essential  to  the  taking  or  maintenance  of  the  appeal. 
(Theisen  v.  Matthai,  165  Cal.  252,  [131  Pac.  747].  See,  also, 
Estate  of  Stough,  173  Cal.  640,  [161  Pac.  1].)  The  amend- 
ments to  our  codes  in  1915  made  no  change  in  our  law  in  this 
respect. 

The  motion  is  denied. 

Sloss,  J.,  Wilbur,  J.,  Richards,  J.,  pro  tern.,  Melvin,  J.,  and 
Yietor  S.  Shaw,  J.,  pro  tern,,  concurred. 


[L.  A.  No.  4176.    Department  Two.— May  10,  1918.] 

HUB  HARDWARE  COMPANY  (a  Corporation),  Respond- 
ent, V.  AETNA  ACCIDENT  &  LIABILITY  COMPANY 
(a  Corporation),  Appellant;  C.  McLAIN,  Respondent. 

8TEEET  ImPBOVEMENTS — IMPROVEMENT  AOT  OF  1911— BoND  OF  CONTRAC- 
TOR FOR  Labor  and  Materials — Assignment  of  Contract — LiasiI/- 
rrr  of  Surety  for  Obligations  of  Assignee. — The  surety  on  the 
bond  of  a  street  coDtractor  j^iven  for  labor  and  materials  in  con- 
formity with  the  "Improvement  Act  of   1911"  is  liable  for  labor 
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and  materlala  furnished  to  an  assignee  of  the  contract,  and  used  in 
the  performance  of  the  work  contracted  for,  and  ii  not  limited  to 
indemnification  of  creditors  of  the  contractor. 

Hk — OoNTBAOT  or  SuBETT— LAW,  Whbn  PiBT  OT, — ^Where  a  mretj 
makes  a  contract  with  the  law  before  him,  the  law  enters  into  and 
becomes  a  part  of  the  agreement. 

Id. — Assignability  or  Contract. — A  contract  for  street  improvements 
is  assignable. 

Id. — Natxtbx  or  Lubiuty. — An  action  to  recover  for  materials  or  labor 
on  such  a  bond  is  not  based  upon  the  personal  liability  of  the  con- 
tractor, but  upon  the  obligation  of  the  bond. 

Id, — MxASUKK  or  Sueety's  Liability— Pleading. — In  such  an  action, 
there  is  no  force  in  the  contention  that  the  surety  can  be  bound  onlj 
for  the  reasonable  value  of  the  materials  furnished  and  not  for  the 
agreed  prioe  where  no  issue  is  made  in  the  pleadings  upon  this 
matter. 

Id. — Failubs  to  Estabush  OmciAL  Stbbxt  Gbade. — ^Although  the 
"Improvement  Act  of  1911"  authorizes  a  eitj  council  to  grade  or 
regrade  a  street  "to  the  official  grade,"  the  defense  that  there  is  no 
jurisdiction  to  perform  the  work  and  require  the  bond,  unless  the 
official  grade  has  been  established,  is  not  available  to  the  surety  on 
the  bond,  the  bond  having  been  given  to  secure,  not  the  performance 
of  the  work  by  the  original  contractor,  but  the  independent  contracts 
of  materialmen  and  laborers. 

lb.— Tims  Fixed  by  Contract— Materials  Furnished  Afteb  Expira- 
tion or  Time. — The  fact  that  a  part  of  the  materials  was  furnished 
after  the  time  limited  in  the  contract  with  the  city  for  the  perform- 
ance of  the  work  is  not  a  defense  to  an  action  on  the  bond  against 
the  surety,  who  undertook  to  pay  for  all  labor  and  materials  fur> 
nished  for  that  particular  work,  and  the  surety  cannot,  therefore,  be 
relieved  because  of  any  irregularity  in  the  performance  of  the 
contract. 

lb. — Time  for  Filing  Claims. — ^Where  two  sorts  of  paving  were  con- 
templated by  the  contract  for  different  portions  of  the  work,,  and, 
as  authorized  by  the  Street  Improvement  Act  of  1911,  an  assessment 
was  levied  upon  completion  of  a  part  of  the  work,  the  verified  state- 
ment of  a  person  furnishing  materials,  not  paid  for  by  the  con- 
tractor, was  seasonably  filed,  although  not  filed  within  thirty  days 
after  the  completion  of  the  portion  of  the  work  for  which  the  mate- 
rials were  furnished,  if  it  was  filed  within  thirty  days  after  the  com- 
pletion of  the  whole  work,  or  even  before  the  contract  was  completed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Gibson,  Dunn  &  Crutcher^  J.  Earl  Lobdell,  and  Edward 
E.  Bacon,  for  Appellant. 

Arthur  M.  Ellis,  and  G.  C.  De  Garmo,  for  Respondents. 

Neice  &  Packard,  and  Crouch  &  Crouch,  Amioi  Curiae. 

MELVIN,  J. — Plaintiff  was  given  judgment  on  the  plead- 
ings and  the  corporation,  which  had  executed  a  surety  bond, 
appeals  from  the  judgment. 

The  material  facts  are  as  follows:  The  superintendent  of 
streets  of  Colton  entered  into  a  contract,  on  May  28,  1913, 
with  one  Paonessa  for  the  improvement  of  a  certain  street  in 
that  city.  Appellant,  as  surety,  executed  the  required  statu- 
tory bond  for  the  pajrment  of  laborers  and  for  materials  fur- 
nished. Paonessa  assigned  the  contract  and  plaintiff  fur- 
nished materials  to  the  assignees,  who  actually  performed  the 
work.  The  so-called  **  Improvement  Act  of  1911,"  under 
which  the  work  was  done,  authorizes  the  levy  of  an  assessment 
upon  the  completion  of  two  blocks  or  more  of  the  improve- 
ment without  waiting  for  the  finishing  of  the  whole.  This 
plan  was  followed  in  the  matter  of  the  work  in  question  upon 
completion  of  that  part  of  it  upon  which  the  materials  fur- 
nished by  plaintiff  were  used.  Plaintiff,  being  unable  to  col- 
lect its  claim  from  the  assignees  of  the  original  contractor, 
who  had  received  the  amount  due  from  the  city,  sued  said  as- 
signees and  the  surety  company.  The  original  contractor, 
Paonessa,  was  not  made  a  party  defendant.  Plaintiff  re- 
covered judgment  against  the  surety  company  alone. 

Appellant's  first  contention  is  that  its  liability  under  the 
statute  is  not,  and  cannot  be,  extended  to  the  assignees  of  the 
contractor — ^that  it  is  bound  only  to  indemnify  creditors  of 
the  contractor.  In  this  behalf  its  counsel  quote  from  the  act 
(Stats.  1911,  p.  738)  the  following  language:  "If  the  contrac- 
tor, person,  company  or  corporation  to  whom  said  contract 
was  awarded  fails  to  pay  Tor  any  materials  so  furnished  for 
the  said  work  or  improvement,  or  for  any  work  or  labor  done 
thereon  of  any  kind,  that  the  sureties  will  pay  the  same,  to  an 
amount  not  exceeding  the  sum  specified  in  said  bond."  And 
they  cite  County  of  Sonoma  v.  Hall,  132  Cal.  589,  [62  Pac. 
257,  312,  65  Pac.  12,  4591.  and  Totvle  v.  Sweeney,  2  Cal.  App. 
29,  [83  Pac.  .74] ,  to  the  effect  that  sureties  may  not  be  held 
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unless  the  principal,  sued  independently  of  the  bond,  would 
be  liable.  If  the  quoted  portion  of  the  statute  were  all  the 
provision  for  a  surety  bond,  there  would  be  great  force  in  the 
argument  of  appellant's  counsel,  but  the  act  also  provides 
in  the  same  section  of  which  a  part  is  quoted  by  them  that  the 
bond  ''shall  be  made  to  inure  to  the  benefit  of  any  and  all  per- 
sons, companies  or  corporations  who  perform  labor  on,  or  fur- 
nish materials  to  be  used  in  the  said  work  or  improvement." 

The  bond  itself  specifies  that  the  principal  and  surety  ''are 
held  and  firmly  bound  unto  any  and  all  persons,  companies  or 
corporations,  who  perform  labor  on,  or  furnish  materials  to 
be  used  in  the  said,  work  of  improvement  aforementioned,  in 
the  sum  of  seventeen  thousand  five  hundred  dollars."  Stat- 
utes upholding  liability  inuring  to  the  benefit  of  those  with 
whom  the  person  bound  has  no  contractual  relation  have  been 
repeatedly  sustained.  If  the  surety  makes  the  contract  with 
the  law  before  him,  the  law  enters  into  and  becomes  a  part  of 
the  agreement.  (Jones  v.  Oreai  Southern  Fireproof  Hotel 
Co.,  86  Fed.  370,  [30  C.  C.  A.  108] ;  Hollenbeck-Bush  Planing 
Mia  Co.  V.  Amu^eg,  177  Cal.  159,  [170  Pac.  148].)  In  this 
case  the  surety  did  bind  itself,  in  conformity  with  the  require- 
ment of  the  statute,  to  pay  for  any  materials  furnished  to  be 
used  in  the  described  work.  Clearly,  the  obligation  was  not 
merely  for  the  benefit  of  the  contractor.  That  such  contracts 
as  the  one  made  by  Paonessa  and  the  city  are  assignable  may 
not  be  doubted.  ( Taylor  v.  Palmer,  31  Cal.  241.)  It  has  been 
held  that  such  an  action  as  this  is  not  based  upon  the  personal 
liability  of  the  original  contractor,  but  upon  the  obligation  of 
the  bond.  {WilHams  v.  Tingey,  26  Cal.  App.  574,  [147  Pac. 
584].)  To  be  sure,  that  was  a  case  in  which  the  materials 
were  furnished  to  a  subcontractor,  not  to  an  assignee,  and 
appellant  seeks  to  draw  a  distinction,  asserting  that  "it  may 
well  be  that  a  different  rule  should  apply"  to  a  subcontractor 
from  that  invoked  in  favor  of  an  assignee.  We  can  see  no 
reason  why  there  should  be  a  different  rule  under  the  very 
broad  liability  assumed  by  this  appellant  on  the  execution  of 
the  bond.  In  French  v.  P<mell,  135  Cal.  636,  [68  Pac.  92], 
the  court  was  considering  an  assignment  of  a  contract  made 
by  one  who  had  contracted  with  a  city.  The  surety  was  made 
responsible  for  all  work  of  any  kind  done  upon  the  tunnel  to 
be  constructed,  which  the  contractor  did  not  pay  for.  The 
court  held  that  neither  the  contractor  nor  the  surety  could 
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shift  the  burden  of  their  obligation  by  assignment  ''without 
the  consent  of  the  parties  entitled  to  its  benefits."    That  case 
is  authority  which  supports  respondent's  theory  that  the  as-  - 
signment  of  the  contract  by  Paonessa  did  not  release  appellant. 

There  is  no  force  in  the  contention  that  the  surety  could  be 
bound  only  for  the  reasonable  value  of  the  materials  furnished 
and  not  for  the  agreed  price.  No  issue  was  made  in  the  plead- 
ings upon  this  matter.  Appellant  admitted  by  its  answer  that 
any  materials  used  in  the  street  work,  ''as  alleged  in  said 
complaint,"  were  "sold  and  furnished"  to  the  assignees  of 
Paonessa. 

Appellant  calls  attention  to  one  of  the  defenses  pleaded  in 
its  answer  that  failure  to  establish  the  official  grade  of  the 
street  was  fatal  to  the  proceedings,  and  that,  therefore,  the 
bond  was  unauthorized,  without  consideration,  and  void.  It 
is  argued  that,  since  the  "Improvement  Act  of  1911"  author- 
izes the  council  to  grade  or  regrade  a  street  "fo  the  official 
grade/'  it  has  no  jurisdiction  to  perform  the  work  and  to  re- 
quire the  bond  unless  the  official  grade  has  been  established. 
It  is  argued  that  without  the  establishment  of  the  official 
grade,  the  contract  is  void,  and  all  concomitants,  including  the 
bond,  are  likewise  of  no  effect.  A  similar  contention  was 
made  in  a  case  involving  a  surety  bond,  upon  the  ground 
that  the  original  contractor  had  secured  the  work  in  violation 
of  the  statute  requiiring  competitive  bidding.  It  was  held  that 
the  invalidity  of  that  contract  did  not  involve  the  liability  of 
the  surety  company,  the  bond  having  been  given  to  secure, 
not  the  performance  of  the  work  by  the  original  contractor, 
but  the  independent  contracts  of  materialmen  and  laborers. 
{Kansas  City  Hydra/ulic  P.  J5.  Co.  v.  National  Surety  Co,,  167 
Fed.  496,  [93  C.  C.  A.  132].)  The  same  principle  is  declared 
in  Bell  v.  Kirkland,  102  Minn.  213,  [120  Am.  St.  Rep.  621,  13 
L.  R.  A.  (N.  S.)  793,  113  N.  W.  271] ;  Kansas  City  v. 
Schroeder,  196  Mo.  281,  [93  S.  W.  405] ;  National  Surety  Co. 
V.  Wyandotte  Coal  &  Lime  Co.,  76  Kan.  914,  [92  Pac.  1111] ; 
United  States  v.  National  Surety  Co.,  92  Fed.  549,  [34  C.  C.  A. 
526] ;  Kiessig  v.  AUspaus/h,  99  Cal.  452,  [34  Pac.  106] ;  Mc- 
Menomy  v.  Wkite,  115  Cal.  339,  [47  Pac.  409] ;  Summerton 
V.  Hanson,  117  Cal.  252,  [49  Pac.  135]. 

Appellant  also  asserts  that  as  part  of  the  materials  were 
furnished  after  the  time  limited  in  the  contract  with  the  city, 
it  cannot  be  held  liable  for  all  the  supplies.    Plaintiff's  claim 
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is  based  upon  materials  furnished  ''between  the  twenty- 
seventh  day  of  September,  1913,  and  the  twenty-second  day 
of  November,  1913,"  while  the  time  for  the  completion  of  the 
contract  was  fixed  at  one  hundred  and  fifty  days  from  June 
12,  1913,  a  period  which  expired  November  9,  1913.  But  the 
respondent  correctly  argued  that  whatever  may  be  the  effect 
between  the  contractor  and  the  municipality  of  this  irregu- 
larity, the  surety,  having  undertaken  to  pay  for  all  labor  and 
materials  furnished  for  that  particular  work,  cannot  be  re- 
lieved because  of  any  irregularity  in  the  performance  of  the 
contract.  (Los  Angeles  Stone  Co.  v.  National  Surety  Co., 
ante,  p.  247,  [173  Pac.  79].) 

It  is  next  contended  that  plaintiff's  claim  was  not  filed  with 
the  superintendent  of  streets  within  the  time  prescribed  by 
the  statute.  Section  19  of  the  "Street  Improvement  Act  of 
1911"  provides  that  a  person  furnishing  materials  and  one 
whose  daim  has  not  been  paid  by  the  contractor  "may,  within 
thirty  days  from  the  time  said  improvement  is  completed,  file 
with  the  superintendent  of  streets  a  verified  statement  of  his 
or  its  claim,  together  with  a  statement  that  the  same,  or  some 
part  thereof,  has  not  been  paid."  It  is  alleged  in  the  com- 
plaint that  on  January  8,  1914,  "and  within  thirty  days  after 
the  completion  and  acceptance  of  that  portion  of  said  street 
work  between  H  Street  and  A  Street,"  plaintiff  filed  the  veri- 
fied notice  prescribed  by  the  statute.  The  answer  admitted 
the  fact  of  completion  and  acceptance,  but  denied  the  date 
thereof  set  forth  in  the  complaint,  and  denied  that  any  state- 
ment of  claim  was  served  upon  or  filed  with  the  street  super- 
intendent within  thirty  days  after  the  completion  of  said 
improvement  or  work.  Conceding  that  the  claim  was  not 
filed  within  thirty  days  after  the  completion  of  that  part  of 
the  improvement  on  which  plaintiff's  materials  were  used, 
namely,  the  area  between  H  Street  and  A  Street,  respondent 
insists  that  it  is  in  time,  because  its  claim  went  in  before  the 
completion  of  the  portion  lying  between  A  Street  and  Mill 
Street.  It  has  been  held  that  such  a  claim  may  be  filed  before 
the  contract  is  completed  {French  v.  Powell,  135  Cal.  636, 
[68  Pac.  92]),  and  since  the  "improvement"  for  which  Paon- 
essa  secured  the  contract  involved  both  parts  of  North  Eighth 
Street,  respondent  insists  that  it  was  in  time  in  filing  its  claim 
at  any  date  before  the  completion  of  the  whole  work  specified 
in  the  agreement,  notwithstanding  the  fact  that  the  supplies 
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furnished  were  used  only  upon  the  portion  required  to  be 
graded  and  paved  with  concrete  and  asphalt.  This  conten- 
tion must  be  upheld.  While  two  sorts  of  paving  were  contem- 
plated and  bargained  for,  the  price  to  be  paid  Paonessa  was  a 
lump  sum  and  the  ''improvement'*  was  a  single  one.  An 
assessment  was  levied,  it  is  true,  upon  completion  of  a  part  of 
the  work,  but  this  is  permitted  and  authorized  by  the  statute. 
It  is  also  true  that  the  materials  were  used  upon  that  part  of 
the  street  covered  by  the  assessment,  but  the  surety,  under 
its  responsibility  for  materials  furnished  upon  all  the  area 
included  in  the  contract,  may  not  complain  unless  the  claimant 
fails  to  file  the  prescribed  statement  with  the  superintendent 
of  streets  until  more  than  thirty  days  after  ''the  time  said 
improvement  is  completed.*' 
The  judgment  is  afSrmed. 

Wilbur,  J.,  and  Victor  B.  Shaw,  J.,  pro  tern.,  concurred* 

Hearing  in  Bank  denied. 


[S.  F.  No.  8223.    In  Bank.— May  11,  1918.] 

WILLIAM  HENRY  THAXTER,  Petitioner,  v.  THOMAS 
P.  FINN,  as  SheriflP,  et  al.,  Defendants. 

WoEKMEN's  Compensation  Act— Limitation  on  Poweb  of  Industrial 
Accident  Commission  to  Make  Award.— Under  the  constitution 
the  Industrial  Accident  Commission  has  no  judicial  authority  to  in- 
quire into,  determine,  or  enforce  liability  in  favor  of  an  employee 
against  persons  other  than  his  immediate  employer. 

Id. — Award  Without  Authority — Judgment  in  Favor  of  Employee  of 

SUBOONTRACTOR  —  LIMITATION     ON     BlOHT    OF    JUDICIAL    BSTIBW.^ — 

Although  an  award  in  favor  of  an  employee  of  a  subcontractor 
against  the  principal  contractor  would  have  been  annulled  by  the 
supreme  court  for  want  of  power  in  the  Industrial  Accident  Com- 
mission to  make  the  same,  if  proceedings  to  review  the  award  had 
been  instituted  within  the  time  allowed  by  the  Workmen's  Compensa- 
tion Act,  under  the  explicit  terms  of  sections  27,  84,  85,  and  73 
of  the  said  act,  where  no  proceeding  for  a  review  has  been  inau- 
gurated within  the  time  limited  by  the  act,  a  writ  of  execution 
issued  on  the  judgment  is  not  a  mere  nullity,  but  the  award  is 
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ooncIuBiTely  presumed,  as  against  any  kind  of  attack,  collateral  or 
otherwise,  to  be  lawful  and  binding. 
Id.— Constitutional  Law — Powjbb  of  Leoiblatube. — ^The  legislature  had 
full  authority  thus  to  limit  the  review  of  awards  of  the  Industrial 
Accident  Commission  and  make  them  conclusive,  except  on  a  review 
,hy  the  courts  within  the  time  and  in  the  manner  specified  hj  the 
Workmen's  Compensation  Act. 

MANDAMUS  against  the  Sheriflf  of  the  City  and  County  of 
San  Francisco  to  compel  the  enforcement  of  a  writ  of  execu- 
tion issued  upon  a  judgment  upon  an  award  of  the  Industrial 
Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  L.  Benjamin,  Christopher  M.  Bradley,  and  Warren 
H.  Pillsbury,  for  Petitioner. 

John  T.  Williams,  John  D.  Harloe,  and  Redman  &  Alex- 
ander,  for  Defendants. 

McCntchen,  Olney  &  Willard,  and  Aitken,  Glensor  &  Clewe, 
Amid  Curiae. 

ANGELLOTTI,  C.  J.— This  is  a  proceeding  instituted  in 
this  court  to  obtain  a  writ  of  mandate  directed  to  defendant, 
requiring  him  to  enforce  against  property  of  A.  A.  Janssen 
and  the  Aetna  Life  Insurance  Company  an  execution  issued 
by  the  clerk  of  the  superior  court  of  the  city  and  county  of 
San  Francisco  upon  a  judgment  entered  in  said  court  upon 
an  award  of  the  Industrial  Accident  Commission  in  favor  of 
petitioner.  The  award  of  the  commission  was  made  in  a  pro- 
ceeding regularly  instituted  and  prosecuted  by  petitioner 
against  one  F.  W.  Thaxter,  and  also  said  Janssen  and  said 
Insurance  Company,  for  compensation  for  injuries  arising 
out  of,  and  happening  in  the  course  of,  his  employment  by 
F.  W.  Thaxter.  All  of  these  parties  appeared  in  the  pro- 
ceeding before  the  commission.  The  work  on  which  petitioner 
was  engaged  at  the  time  of  the  accident  waa  the  erection  of  a 
building,  said  Janssen  being  the  general  contractor  for  such 
erection,  the  Insurance  Company  being  the  insurance  carrier 
fo»  Janssen,  and  F.  W.  Thaxter,  for  whom  petitioner  was 
working,  being  a  subcontractor  of  aaid  general  contractor. 
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Said  P.  W.  Thaxter  had  not  taken  out  any  compensation 
insurance.  The  award  was  made  by  the  commission  on  June 
30,  1914,  against  all  three  of  the  defendants,  P.  W.  Thaxter, 
A.  A.  Janssen,  and  the  Insurance  Company,  being  based,  in  so 
far  as  Janssen  and  the  Insurance  Company  are  concerned,  on 
the  provisions  of  section  30  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act,  which  purported  to  authorize 
exactly  what  was  done.  No  complaint  was  made  by  any  of  said 
defendants  as  to  this  award  either  by  petition  for  rehearing  to 
the  commission,  or  by  application  for  a  writ  of  review  to  any 
court.  The  award  was  for  the  sum  of  $270.53,  to  be  paid  at 
once,  and  for  an  additional  sum  weekly  thereafter  during 
plaintiff's  disability.  The  sum  of  $270.53  was  paid,  as  well  as 
the  weekly  stipends  to  June  20,  1916.  Purther  payment  was 
refused,  whereupon  a  certified  copy  of  the  findings  and  award 
were  filed  with  the  clerk  of  the  superior  court  as  provided  by 
section  26  of  said  act,  and  the  judgment  was  entered  by  the 
clerk  as  required  thereby.  The  execution  issued  to  the  sheriff 
was  based  on  this  judgment  The  facts  we  have  stated  are 
set  forth  in  the  findings  of  the  commission,  the  certified  copy 
of  which  and  of  the  award,  together  with  a  copy  of  the  judg-* 
ment,  constitute  the  judgment-roll  (section  26  (b),  Work- 
men's Compensation,  Insurance  and  Safety  Act). 

The  refusal  of  Janssen  and  the  insurance  carrier,  in  June, 
1916,  to  further  comply  with  the  terms  of  the  award  was 
doubtless  due  to  the  fact  that  on  May  22,  1916,  this  court  de- 
cided in  Sturdivant  v.  PUlsbury  et  al,,  172  Cal.  581,  [158  Pac. 
222],  and  Carstens  v.  PUlsbwry  et  al,,  172  Cal.  572,  [158  Pac. 
218]  (both  being  proceedings  in  certiorari  to  review  awards  of 
the  commission,  instituted  within  the  time  allowed  by  the 
provisions  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act  for  the  inauguration  of  such  proceedings),  that 
under  the  constitution  the  legislature  was  not  empowered  to 
confer  judicial  authority  upon  the  commission  to  inquire  into, 
determine,  and  enforce  liabilities  under  section  30  of  the  act, 
in  favor  of  the  employee  against  persons  other  than  his  imme- 
diate employer.  In  passing,  it  may  be  said  that  this  view  has 
been  adhered  to  in  later  review  proceedings  instituted  within 
the  specified  time.  {Dordon  Bros.  v.  Indtistrial  Accideni 
Com.,  173  Cal.  252,  [159  Pac.  715];  Connolly  v.  Industri/il 
Accident  Com.,  173  Cal.  407,  [160  Pac.  239] ;  Fir^  Christian 
Church  V.  Industrial  Accident  Com.,  173  Cal.  552,  [160  Pac. 
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675].)  In  view  of  these  decisions  it  is  true,  of  course,  that 
if  an  application  for  a  writ  of  review  had  been  made  by  Jans- 
sen  and  the  Insurance  Company  to  a  district  court  of  appeal 
or  to  this  court  within  the  time  allowed  by  said  act,  the  award 
would  have  been  annulled  as  to  them.  But,  as  we  have  said, 
no  such  proceeding  was  ever  instituted.  And  it  is  now  thor- 
oughly settled  that  the  sole  judicial  review  contemplated  by 
the  act  can  be  had  only  where  a  proceeding  therefor  is  insti- 
tuted in  the  proper  court  within  the  time  specified  in  the  act. 
On  this  ground  we  have  denied  applications  for  writs  where 
it  was  claimed  that  the  award  was  in  excess  of  the  jurisdic- 
tion of  the  commission,  and  in  at  least  one  case  have  refused 
a  rehearing  in  this  court  when  the  district  court  of  appeal 
denied  a  writ  on  this  ground.  (See  North  Pacific  8.  8.  Co.  v. 
Industrial  Accident  Com.,  S.  P.  No.  8571,  Dec.  15,  1917.)  In 
North  Pacific  8.  8.  Co.  v.  Industrial  Accident  Com.,  34  Cal. 
App.  488,  [168  Pac.  30],  this  point  was  discussed  and  decided 
by  the  district  court  of  appeal  of  the  first  appellate  district. 

Notwithstanding  this  impossibility  of  review  in  any  judicial 
proceeding,  it  is  urged  that  upon  the  face  of  the  record  the 
award  and  the  judgment  based  thereon  as  to  Janssen  and  the 
Insurance  Carrier  are  absolutely  void  and  open  to  collateral 
attack,  for  want  of  jurisdiction  of  the  subject  matter  in  the 
commission  to  make  such  an  award,  with  the  result  that  the 
writ  of  execution  issued  on  the  judgment  is  a  mere  nullity, 
affording  no  justification  to  the  sheriff  to  make  a  levy.  This 
daim  is  based  upon  authorities  relative  to  collateral  attacks 
upon  judgments  and  declaring  certain  well-settled  principles 
as  to  which  we  are  in  entire  accord.  But  in  our  judgment 
those  authorities  are  not  in  point  here. 

It  seems  to  us  that  there  can  be  no  question  as  to  the  clear 
intent  of  the  legislature  to  render  awards  by  the  commission 
of  compensation  to  employees  on  account  of  injuries  alleged 
to  have  been  received  in  the  course  of  their  employment,  free 
from  review  or  attack  of  any  kind  except  as  prescribed  in  the 
Workmen's  Compensation,  Insurance  and  Safety  Act.  We 
do  not  see  how  this  intent  could  have  been  made  clearer.  As 
said  by  learned  counsel  for  the  commission:  "It  is  as  plain 
and  clear  as  anything  can  be  made  that  the  statutory  specifi- 
cations for  attack  upon  the  awards  of  the  commission  were 
intended  to  provide  the  only  method  of  attack,  and  to  pre- 
clude any  collateral  attack  which  would,  or  conld,  be  directed 
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to  defeating  the  a\^ard  itself ,  so  far  as  the  rights  of  the  imme- 
diate parties  to  the  controversy  are  concerned.  The.  prime 
purpose  of  the  provisions  by  their  very  term?,  and  by  refer- 
ence to  the  policy  of  all  compensation  statutes,  is  to  effectuate 
simplicity,  facility,  and  expedition  in  reaching  an  end  to  the 
controversy  and  finally  settling  the  rights  of  the  parties  to  it " 

It  is  provided  in  section  27  of  the  act  that  *'the  orders, 
findings,  decisions^  or  awards  of  the  commission  made  and  en- 
tered under  sections  twelve  to  thirty-five,  inclusive,  of  this  act 
may  be  reviewed  by  the  courts  specified  in  sections  eighty-four 
and  eighty-five  hereof  and  within  the  time  and  in  the  manner 
therein  specified  and  not  otherwise." 

Section  84  provides  for  the  only  review  in  the  courts  of  such 
an  award,  a  proceeding  in  the  supreme  court  or  a  district 
court  of  appeal,  inaugurated  within  thirty  days  after  the  pro- 
ceeding is  terminated  before  the  commission,  ''for  the  purpose 
of  having  the  lawfulness  of  the  original  order,  decision  or 
award  or  the  order,  decision  or  award  on  rehearing  inquired 
into  and  determined,"  and  in  which  the  question  whether 
''the  commission  acted  without  or  in  excess  of  its  powers^'  is 
one  of  the  questions  to  be  determined,  as  well  as  the  question 
whether  or  not  the  findings  of  fact  ''support  the  order,  deci- 
sion or  award  under  review."  In  this  section  is  to  be  found 
this  provision:  "No  court  of  this  state  (except  the  supreme 
court  and  the  district  courts  of  appeal  to  the  extent  herein 
specified)  shall  have  jurisdiction  to  review,  reverse,  correct 
or  annul  any  order,  decision  or  award  of  the  commission  or  to 
suspend  or  delay  the  operation  or  execution  thereof." 

In  section  73  it  is  provided  that  all  orders,  rules,  and  regu- 
lations, findings,  decisions,  and  awards  "shall  be  conclusively 
presumed  to  be  reasonable  and  lawful,  until  and  unless  they 
are  modified  or  set  aside  by  the  commission  or  upon  a  review 
by  the  courts  in  this  act  specified  and  within  the  time  and  in 
the  manner  herein  specified."  This  necessarily  means  that 
whenever  or  wherever  an  award  of  the  commission  is  shown 
it  is  to  be  conclusively  presumed  as  against  any  kind  of 
attack,  collateral  or  otherwise  (except,  of  course,  the  review 
proceeding  authorized  by  the  act  itself) ,  to  be  lawful  and  bind- 
ing, in  the  absence  of  a  showing  that  it  has  been  modified  or 
set  aside  by  the  commission  or  by  the  supreme  court  or  a  dis- 
trict court  of  appeal  in  the  review  proceeding  provided  by  the 
act. 
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Manifestly,  the  provisions  quoted  were  intended  to  pre- 
clude any  attack,  direct  or  collateral,  upon  an  award  by  the 
commission  of  compensation  to  an  employee  on  account  of 
injuries  alleged  to  have  been  received  in  the  course  of  his  em- 
ployment, other  than  the  review  provided  by  the  act  It  can- 
not be  seriously  questioned  in  view  of  the  constitutional  pro- 
vision relative  thereto  (section  21,  article  XX),  that  the 
legislature  has  full  authority  to  thus  limit  the  review  of  such 
awards  and  to  make  them  conclusive  except  on  a  review  by 
the  courts  specified  by  the  act  and  within  the  time  and  in  the 
manner  specified  therein.  Its  power  '*to  provide  for  the  set- 
tlement of  any  disputes  arising  under  the  legislation  contem- 
plated by  this  section,  .  .  .  anything  in  this  constitution  to  the 
contrary  notwithstanding,"  sufficiently  implies  this  authority. 
The  provisions  moreover  appear  to  be  an  entirely  reasonable 
exercise  of  authority  on  the  part  of  the  legislature  in  this 
behalf,  with  a  view  to  making  the  final  settlement  in  such 
cases  as  expeditious  as  possible.  Ample  opportunity  is  given 
to  any  aggrieved  party  to  obtain  the  authorized  review  by  the 
proper  court,  and  it  is  entirely  reasonable  to  provide  that  in 
no  other  way  can  he  resist  the  award. 

As  we  have  stated,  the  claim  here  is  that  the  award  in  this 
matter  is  void  on  its  face  for  want  of  jurisdiction  by  the  com- 
mission of  the  subject  matter  (we  say  jurisdiction  of  the  sub- 
ject matter,  for,  of  course,  in  view  of  the  record,  there  can 
be  no  question  as  to  jurisdiction  of  the  person),  and  that, 
therefore,  in  accord  with  the  well-settled  rule  ordinarily  appli- 
cable to  judgments  that  a  judgment  pronounced  by  a  tribunal 
having  no  jurisdiction  of  the  subject  matter  is  necessarily  and 
incurably  void,  and  may  be  shown  to  be  so  in  any  collateral 
or  other  proceeding  in  which  it  is  drawn  in  question,  it  must 
be  treated  as  a  nullity.  We  may  concede  that  in  accord  with 
the  principles  applicable  to  collateral  attacks  on.  ordinary 
judgments,  notwithstanding  the  provisions  of  the  act  that  we 
have  set  forth,  absolute  lack  of  jurisdiction  of  the  subject 
matter,  when  apparent  on  the  face  of  the  judgment-roll,  may 
be  urged  on  a  collateral  attack  on  an  award  of  the  commis- 
sion, in  the  highly  inconceivable  event  of  the  commission  as- 
suming jurisdiction  of  an  action  for  damages  for  libel  or 
slander,  or  one  for  money  due  for  goods  sold  and  delivered, 
or  one  for  damages  for  negligence,  or,  indeed,  any  proceeding 
other  than  one  under  the  Workmen's  Compensation,  Insur- 
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ance  and  Safety  Act  looking  to  the  fixing  and  enforcement 
of  compensation  to  an  employee  or  to  his  dependents  in  the 
event  of  his  death,  on  account  of  injuries  received  by  him  in 
the  course  of  his  employment.  All  of  this  may  freely  be  con- 
ceded, but  it  cannot  affect  the  determination  of  this  proceed- 
ing. We  have  no  such  case  here.  There  was  in  this  case  no 
such  lack  of  jurisdiction  of  the  subject  matter  on  the  part 
of  the  commission.  The  proceeding  here  was  one  by  an  em- 
ployee to  obtain  an  award  by  the  commission  of  the  compensa- 
tion provided  by  the  terms  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  for  injuries  accidentally  received 
by  him  in  the  course  of  his  employment.  In  character  it  was 
certainly  of  the  class  of  proceedings  confided  by  our  law  to 
the  exclusive  jurisdiction  of  the  Industrial  Accident  Commis- 
sion. It  was  a  proceeding  strictly  within  the  purview  of  the 
act  and  of  the  constitutional  provision  upon  which  the  act  is 
based,  and  one  as  to  which  it  was  clearly  intended  that  any 
award  of  compensation  made  was  to  be  **  conclusively  pre- 
sumed to  be  reasonable  and  lawful'*  whenever  and  wherever 
attacked,  unless  modified  or  set  aside  in  the  manner  provided 
by  the  act.  It  seems  to  us  that  in  no  proceeding  by  an  em- 
ployee before  the  commission  to  obtain  an  award  for  the  com- 
pensation provided  by  the  act,  can  there  be,  in  view  of  the 
provisions  of  the  act,  a  lack  of  jurisdiction  in  the  sense  in 
which  the  term  is  used  in  the  authorities  relative  to  collateral 
attacks  on  judgments,  either  of  the  subject  matter  or  of  the 
person  of  any  party  against  whom  the  relief  is  sought,  and 
who  is  given  such  notice  of  the  proceeding  against  him  as  the 
law  requires.  It  is  true  that  upon  the  facts  disclosed  by  the 
findings,  the  commission  in  this  case  did  in  one  sense  of  the 
words  exceed  its  jurisdiction,  acted  **  without  or  in  excess  of 
its  powers'*  in  making  the  award  not  only  against  the  immedi- 
ate employer,  but  also  against  Jenssen  and  his  insurance  car- 
rier. There  was  here  an  acting  in  excess  of  jurisdiction  in 
the  same  way,  only  that  we  hold  on  the  review  allowed  by  the 
act  there  is  an  acting  in  excess  of  jurisdiction  in  making  an 
award  when  there  is  no  evidence  to  su{)port  a  conclusion  that 
the  person  against  whom  the  award  was  made  was  the  em- 
ployer of  the  injured  party,  or  that  the  accident  happened 
in  the  course  of  the  employment,  or  that  it  arose  out  of  the 
employment,  or  that  the  injury  was  not  due  to  the  willful  mis- 
conduct  of  the  employer.    But  clearly  it  was  the  manifest 
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intent  of  the  act  that  no  siu^h  acting  in  excess  of  jurisdiction 
or  ''without  or  in  excess  of  its  powers"  by  the  commission  shall 
be  available  to  any  party  to  the  proceeding  as  a  ground  of 
attack,  collateral  or  otherwise,  upon  the  award,  except  in  the 
proceedings  authorized  by  the  act.  In  passing  it  may  pro])- 
erly  be  said  that  under  the  general  rule  as  to  lack  of  jurisdic- 
tion of  the  subject  matter  it  is  thoroughly  settled  in  this  state 
that  neither  the  failure  of  the  complaint  to  sufficiently  state  a 
cause  of  action  nor  the  insufficiency  of  the  findings  to  support 
a  judgment  subjects  the  judgment  to  collateral  attack  as  being 
void  on  its  face.  In  substance,  all  we  have  here  is  a  lack  of 
any  sufficient  evidence  on  which  to  sustain  an  award  against 
Janssen  and  the  Insurance  Company,  a  lack  confessed  by  the 
very  findings  on  which  the  award  is  based,  with  the  result  that 
the  findings  do  not  sufficiently  support  the  judgment  or  award 
against  them. 

As  we  have  already  said,  we  see  no  good  reason  to  doubt  the 
authority  of  the  legislature  to  preclude  to  the  extent  stated,  in 
so  far  as  the  courts  of  this  state  are  concerned,  any  attack, 
direct  or  collateral,  upon  an  award  by  the  commission  of  com- 
pensation in  any  proceeding  instituted  by  a  person  claiming 
compensation  under  the  Workmen's  Compensation,  Insurance 
and  Safety  Act,  provided,  always,  of  course,  that  jurisdiction 
of  the  person  of  the  party  against  whom  the  award  runs  is  not 
wanting.  The  language  used  in  our  constitutional  provision 
sufficiently  implies  the  authority  to  make  any  reasonable  regu- 
lation as  to  the  time  within  and  manner  in  which  any  award 
for  compensation  made  in  a  proceeding  before  the  commission 
may  be  attacked  in  any  way,  directly  or  collaterally ;  to  enact, 
as  it  were,  a  statute  of  limitations  creating  an  absolute  bar  to 
any  such  attack  made  after  the  prescribed  time.  It  is  an  inci- 
dent of  their  acknowledged  power  to  **by  appropriate  legisla- 
tion create  and  enforce  a  liability  on  the  part  of  all  employers 
to  compensate  their  employees,"  etc.,  and  to  ** provide  for  the 
settlement  of  any  disputes  arising  under  the  legislation  con- 
templated" by  the  constitutional  provision,  and  reasonably 
appropriate  to  that  end.  We  have  already  discussed  this 
matter  and  the  question  of  the  purpose  and  reasonableness  of 
the  provisions  precluding  any  attack  on  an  award  other  than 
such  attacks  as  are  provided  in  the  act. 

The  situation  here  presented  does  not  render  the  award  and 
judgment  attackable  collaterally.    It  could  be  considered  by 
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a  court  in  a  review  proceeding  instituted  in  the  manner  and 
within  the  time  specified  in  the  act  (section  84),  and,  we  are 
satisfied,  not  otherwise.  The  award  became  absolutely  final 
and  conclusive  against  Janssen  and  his  insurance  carrier  when 
they  failed  to  ask  for  any  rehearing  before  the  commission,  and 
failed  to  ask  for  any  review  by  this  court  or  a  district  court  of 
appeal  within  the  time  allowed  by  the  act. 

It  follows  that  petitioner  is  entitled  to  the  relief  sought. 

Let  a  peremptory  writ  of  mandate  issue  as  prayed. 

Wilbur,  J.,  Richards,  J.,  pro  iem.,  and  Victor  B.  Shaw,  J., 
pro  tern.,  concurred. 

SHAW,  J.,  Dissenting. — ^I  dissent. 

In  my  opinion  none  of  the  propositions  on  which  the  major- 
ity opinion  is  based  is  logically  tenable. 

It  is  an  elemental  principle  of  law  that  a  judgment  of  any 
tribunal,  upon  a  subject  matter  of  which  it  has  no  jurisdic- 
tion, is  absolutely  void ;  not  merely  voidable  at  the  election  of 
the  losing  party  thereto  if  he  chooses  to  avail  himself  of  some 
procedure  authorized  by  law,  for  the  purpose  of  annulling  or 
vacating  it,  but  totally  void  whether  he  submits  to  it  or  not, 
and  wholly  and  always  incapable  of  enforcement  against  his 
will.  The  reason  is  simple.  The  power  of  any  tribunal  to 
adjudge  a  matter  is  given  to  it  by  the  people.  It  can  come 
from  no  other  source.  The  judgment,  when  made,  is,  in  effect, 
the  judgment  of  the  people.  The  power  is  always  limited  by 
the  terms  of  the  gift.  Beyond  that  the  power  does  not  exist. 
A  decision  upon  a  matter  to  which  the  power  does  not  extend 
is  not  a  decision  of  the  people,  and,  hence,  is  of  no  force. 

The  Industrial  Accident  Commission  is  authorized  to  decide 
disputes  of  one  kind  only,  that  is  to  say,  disputes  between  an 
employer  and  an  employee  in  regard  to  a  claim  by  the  em- 
ployee against  the  employer  for  the  compensation  allowed  to 
him  by  the  Workmen's  Compensation  Act  for  an  injury  aris- 
ing out  of,  and  happening  in  the  course  of,  his  employment. 
It  has  no  power  to  decide  upon  a  claim  by  such  employee  for 
such  compensation  against  a  person  who  is  the  general  con- 
tractor upon  a  building  upon  which  his  employer  is  a  subcon- 
tractor, or  against  the  owner  of  the  building,  or  against  one 
who  is  not  his  employer.  A  decision  purporting  to  allow  such 
compensation  against  either  or  all  of  such  persons,  and  which 
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shows  that  fact  upon  the  face  of  the  record  thereof,  is  a  deci- 
sion which  the  commission  has  no  power  to  make.  By  the 
principle  above  stated  it  is  of  necessity  void  in  the  extreme 
sense,  or  as  Mr.  Freeman  expresses  it,  "it  is  to  be  regarded  as 
mere  waste  paper — a  mere  brutum  fiUmen'^;  ''necessarily  and 
incurably  void,  and  may  be  shown  to  be  so  in  any  collateral 
or  other  proceeding  in  which  it  is  drawn  in  question. ' '  (Free- 
man on  Judgments,  sees.  116,  120.  See,  also,  Pioneer  Land 
Co.  V.  Maddux,  109  Cal.  642,  [42  Pac.  295,  50  Am.  St.  Rep. 
67] ;  Winrod  v.  Wolters,  141  Cal.  403,  [74  Pac.  1037] ;  Kreiss 
V.  Hotaling,  96  Cal.  617,  [31  Pac.  740] ;  Svllivan  v.  Guge,  145 
Cal.  771,  [79  Pac.  537].) 

The  decision  which  the  plaintiff  in  this  proceeding  seeks  to 
have  enforced  in  his  favor  against  Janssen  and  the  Aetna  Life 
Insurance  Company,  his  insurance  carrier,  is  a  decision  that 
Janssen,  who  is  not  the  employer,  nor  claimed  to  be  the  em- 
ployer, of  the  plaintiff,  and  who  had  no  connection  with  him 
whatever,  except  that  he  contracted  to  erect  a  building  and 
let  a  subcontract  for  a  part  of  the  work  thereon  to  another  per- 
son by  whom  plaintiff  was  employed  and  for  whom  he  was  at 
work  when  injured,  shall  pay  the  compensation  for  which  the 
employer,  solely,  is  liable.  It  was  a  decision  upon  a  matter 
upon  which  the  commission  had  no  jurisdiction  to  act  at  all, 
as  this  court  has  repeatedly  decided.  {SturdUmnt  v.  PUls- 
bury,  172  Cal.  581,  [158  Pac.  222] ;  Carstens  v.  Pillsbwry,  172 
Cal.  572,  [158  Pac.  218]  {Donlon  Bros.  v.  Industrial  Accident 
Com.,  173  Cal.  252,  [159  Pac.  715] ;  Connolly  v.  Industrial 
Accident  Com.,  173  Cal.  407,  [160  Pac.  239] ;  First  Christian 
Church  v.  Industrial  Accident  Com.,  173  Cal.  552,  [160  Pac. 
675].) 

All  this  is  admitted  in  the  majority  opinion.  The  decisions 
in  the  cases  last  cited,  although  they  were  all  cases  in  which 
the  awards  of  the  commission  were  attacked  by  a  direct  pro- 
ceeding in  this  court,  as  provided  in  the  Workmen's  Compen- 
sation Act,  were  necessarily  based  upon  the  proposition  that 
such  an  award  was  upon  a  subject  matter  that  was  beyond 
the  jurisdiction  of  the  commission,  and  they  fully  establish 
that  proposition.  This,  also,  is  admitted,  or  at  all  events,  not 
disputed,  in  the  majority  opinion. 

The  principle  I  have  stated  applies  to  all  courts,  the  highest 
as  well  as  the  lowest.  There  is  no  exception,  not  even  in  the 
case  of  the  supreme  court  itself.    This  court  has  no  jurisdic- 
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tion  to  entertain  an  appeal  from  a  money  judgment  of  a  jus- 
tice of  the  peace ;  that  is  a  subject  matter  to  which  its  powers 
do  not  extend.  If  it  should  nevertheless  go  through  the  form 
of  entertaining  such  an  appeal  and  should  thereupon  enter 
its  judgment  reversing  the  judgment  of  the  justice  of  the 
peace,  the  latter  judgment  would  not  be  thereby  reversed,  but 
would  remain  in  full  force  notwithstanding  the  purported  re- 
versal by  this  court.  The  justice  of  the  peace  could  lawfully 
proceed  to  issue  an  execution  thereon  and  the  execution  could 
be  enforced,  paying  no  attention  to  the  reversal.    ' 

The  majority  meet  this  condition  by  the  assertion  that  the 
Industrial  Accident  Commission  is  an  exception.  The  excep- 
tion exists,  they  say,  because  of  the  peculiar  provisions  of  the 
Workmen's  Compensation  Act.  They  point  to  the  provision 
of  section  84,  that  ''no  court  of  this  state  (except  the  supreme 
court  and  the  district  courts  of  appeal  to  the  extent  herein 
specified)  shall  have  jurisdiction  to  review,  reverse,  correct  or 
annul  any  order,  decision  or  award  of  the  commission  or  to 
suspend  or  delay  the  operation  or  execution  thereof,"  and  to 
provisions  of  section  27  of  similar  import  and  of  section  73, 
declaring  that  awards  of  the  commission  made  **in  conformity 
with  law*'  shall  be  conclusively  presumed  to  be  reasonable  and 
lawful  until  set  aside  upon  a  review  as  provided  in  section  84. 
And  these  provisions,  they  say,  forbid  all  question,  in  any 
other  court,  concerning  the  validity  of  any  award  of  the  com- 
mission, no  matter  how  obviously  and  palpably  void  it  may  be 
on  the  face  of  the  record  thereof.  The  claim  is  that  the  in- 
validity, though  patent,  cannot  be  taken  advantage  of  in  any 
collateral  proceeding  in  any  court,  or  at  all. 

The  phrase  ''collateral  attack"  is  relied  on  to  justify  this 
proposition.  The  act  says  that  such  award  shall  not  be  "re- 
viewed, reversed,  corrected  or  annulled"  in  any  other  than 
the  prescribed  manner.  This,  it  is  claimed,  precludes  all  other 
"attacks."  The  words  bear  no  such  significance.  They  each 
have  a  well  known  and  somewhat  limited  meaning,  and  they 
all  refer  to  some  sort  of  direct  proceeding  in  which  the  rulings 
and  the  award  may  be  examined  with  a  view  to  determining 
whether  or  not  they  were  regular  or  sanctioned  by  law  and 
with  the  object  of  vacating  the  award  if  on  such  examination 
sufficient  cause  therefor  is  found.  A  judgment  is  "reviewed" 
when  the  proceedings  leading  up  to  it  are  examined  by  some 
other  tribunal  with  power  to  vacate,  reverse,  annul,  or  cor- 
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rect  it  after  auch  examination.  It  is  ''reversed*'  or  "an- 
nulled" when  the  higher  tribunal,  on  such  review,  upon  find- 
ing it  erroneous  or  void,  so  adjudges.  It  is  * '  corrected ' '  when, 
on  such  review,  it  is  found  erroneous  or  void  in  part,  only, 
and  the  offensive  part  is  eliminated. 

These  provisions  of  the  act  limiting  the  power  of  review  of 
awards  of  the  Industrial  Accident  Commission  and  forbidding 
such  review  by  any  court  other  than  those  specified  introduce 
no  new  feature  into  our  law.  A  judgment  of  the  superior 
court  cannot  be  ** reviewed,  reversed,  corrected,  or  annulled," 
except  by  the  courts  specially  empowered  to  do  so  and  in  the 
manner  specially  provided  for  that  purpose.  There  may  be 
more  methods  of  procedure  for  review  provided,  but  the  prin- 
ciple is  the  same,  and,  of  course,  the  greater  variety  of 
methods  has  no  bearing  on  the  question  at  issue.  The  same 
is  true  of  judgments  of  justices  of  the  peace.  A  judgment  or 
order  of  a  superior  court  may  be  reversed  or  corrected  on 
appeal  by  the  supreme  court  or  by  a  district  court  of  appeal. 
It  may  be  annulled  on  certiorari,  for  want  of  jurisdiction,  by 
the  same  courts.  And  it  may  be  annulled  or  set  aside  for 
fraud  or  mistake  by  an  action  in  equity  for  that  purpose  by 
the  superior  court  itself.  These  are  all  expressly  provided  by 
law  and  are  all  of  the  class  known  as  direct  attacks.  And 
none  other  is  provided  or  permitted.  The  provisions  of  the 
act  aforesaid,  therefore,  do  no  more  than  to  place  the  Indus- 
trial Accident  Commission,  which  is  a  tribunal  of  special  and 
limited  jurisdiction,  upon  the  same  plane,  with  respect  to  pre- 
sumptions in  its  favor,  and  in  respect  that  its  awards  can  be 
directly  attacked  only  by  the  specified  courts,  as  that  on  which 
the  law  had  already  placed  courts  of  general  jurisdiction. 
The  reasonable  and  obvious  conclusion  and  interpretation  of 
the  act  would  be  that  this  was  all  that  was  intended  by  the 
language  used,  since  that  is  all  that  its  natural  and  ordi- 
nary meaning  imports.  Yet,  notwithstanding  these  limitations 
upon  the  power  and  manner  of  reviewing  judgments  of  the 
superior  courts,  fully  as  drastic  as  those  applying  to  the  com- 
mission, it  has  never  been  supposed  or  contended  that  such 
judgments,  if  shown  by  the  record  thereof  to  be  upon  a  sub- 
ject matter  not  within  its  jurisdiction,  were  not  ineffectual 
and  void,  subject  to  collateral  attack,  so  called,  at  any  time 
or  place,  or  that  they  could  not  be  safely  ignored  and  disre- 
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garded  by  the  parties  thereto  as  well  as  by  others.  It  is  uni- 
versally conceded  that  such  is  the  case. 

Why  should  there  be  a  discrimination  between  these  tribu- 
nals whereby  such  limitations,  when  applied  to  superior  courts, 
should  leave  their  judgments  open  to  impeachment  or  ques- 
tion collaterally,  or  obvious  want  of  jurisdiction,  but  when 
applied  to  the  Industrial  Accident  Commission,  places  its 
award  beyond  reach  or  question  collaterally,  although  obvi- 
ously and  openly  upon  a  matter  over  which  the  commission  is 
given  no  power  ox  jurisdiction  whatever?  The  majority  do 
not  attempt  to  answer  this  question,  or  to  give  any  reason  for 
the  discrimination.  It  does  not  appear  that  they  have  even 
perceived  that  there  is  such  discrimination.  In  my  opinion, 
no  answer  is  possible  and  no  reason  for  the  discrimination 
exists. 

Nor  can  I  perceive  any  reason  in  justice  for  enlarging  the 
accepted  meaning  of  the  words  of  the  act,  as,  in  my  opinion, 
the  majority  has  done.  The  view  advanced  by  me  could  not 
materially  affect  the  proceedings  of  the  commission.  The 
invalidity  of  its  awards  can  be  taken  advantage  of,  under  the 
principles  above  stated,  only  when  the  excess  of  jurisdiction 
appears  on  the  face  of  the  record.  This  means  that  it  can 
be  done  only  when  the  record  itself  shows  that  the  commis- 
sion has  committed,  or  attempted  to  commit,  an  injustice; 
when  it  has  awarded  compensation  from  a  person  whom  the 
law  does  not  make  liable  therefor,  or  has  assumed  to  adjudge 
a  matter  wholly  foreign  to  its  functions,  such,  for  example,  as 
to  give  judgment  for  the  recovery  of  money  due  on  contract, 
or  for  damages  for  conversion  of  property.  It  must  be 
admitted  that  if  an  award  purports  to  impose  a  liability  upon 
someone  upon  whom  the  law  does  not  cast  the  burden,  reason, 
fair  dealing,  and  justice  alike  would  require  that  such  award 
should  have  the  stamp  of  invalidity  so  impressed  upon  it  that 
it  could  be  made  available  at  any  time  and  under  any  circum- 
stances. Surely,  the  commission  itself  can  have  no  wish  to 
have  its  mistakes  of  that  character  cause  such  hardship  and 
injustice,  it  being  itself  powerless  to  correct  the  mistake  after 
the  lapse  of  thirty  days  from  the  making  thereof.  Such 
straining  of  the  ordinary  meaning  of  words  would  seem  to 
have  no  possible  result  other  than  to  perpetuate  injustice  and 
wrong  in  cases  where  from  any  cause  such  as  inadvertence, 
ignorance,  sickness,  or  other  disability,  the  party  so  mulcted 
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has  failed  to  take  the  direct  proceeding  authorized  by  the  act. 
To  allow  such  collateral  objection  to  prevail  does  not  tend  to 
destroy  or  hamper  the  facility  with  which  employees  may 
obtain  the  compensation  to  which  they  are  entitled  from  the 
person  whom  tiie  law  makes  liable,  as  the  majority  seem  to 
fear ;  for  it  is  only  when  he  has  obtained  an  award  to  which 
he  is  not  entitled  and  from  a  person  who  is  not  liable  and 
could  not  be  made  liable,  and  when  this  appears  by  the  record 
of  the  award  itself,  that  the  principle  can  be  invoked  against 
him,  and  in  such  case  it  cannot  be  said  to  hamper  him  in  the 
pursuit  of  any  just  claim. 

The  majority  admit  that  **in  the  highly  inconceivable  event 
of  the  commission  assuming  jurisdiction  of  an  action  for  dam- 
ages for  libel  or  slander,  or  one  for  money  due  for  goods  sold 
and  delivered,  or  one  for  damages  for  negligence,  or,  indeed, 
any  proceeding  other  than  one  under  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act,  looking  to  the  fixing 
and  enforcement  of  compensation  to  an  employee,  or  to  his 
dependents  in  the  event  of  his  death,  on  account  of  injuries 
received  by  him  in  the  course  of  his  employment,"  the  objec- 
tion of  lack  of  jurisdiction  of  the  subject  matter  may  be  urged 
collaterally.  They  also  admit,  as  before  stated,  that  a  pro- 
ceeding against  the  original  contractor  by  an  employee  of  a 
subcontractor,  to  obtain  compensation  for  an  injury  received 
in  the  course  of  that  employment,  is  not  a  lawful  proceeding 
under  said  act,  nor  a  proceeding  authorized  thereby.  They 
therefore  admit  the  error  of  their  conclusion.  The  argument 
is  comparable  to  the  defense  of  the  wet-nurse  in  Marryatt's 
story  of  Mr.  Midshipman  Easy,  who,  when  taxed  by  the  austere 
and  highly  moral  father  of  little  Jack  with  being  the  mother 
of  an  illegitimate  child  and,  therefore,  unfit  to  suckle  the  child 
of  such  a  father,  answered  by  way  of  confession  and  avoid- 
ance, ''But  it  was  such  a  little  one."  Here,  the  award  being 
for  compensation  to  plaintiff  for  injuries  received  in  the 
course  of  his  employment,  and  the  only  departure  from  the 
authority  of  the  commission  being  that  it  has  avowedly  charged 
such  compensation  to  one  who  was  not  legally  liable,  and  could 
not  lawfully  or  justly  be  made  liable  therefor,  it  is  too  small 
to  be  taken  advantage  of  collaterally,  although  wholly  unau- 
thorized, as  completely  without  authority  of  law  as  would  have 
been  an  award  of  damages  for  libel. 
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Aa  if  perceiving  tbat  the  above-mentioned  admissioxi  is  a 
little  awk^'ard  in  its  logical  results,  the  majority  opinion  pro- 
ceeds to  endeavor  to  show  that  there  was  some  semblance  of 
jurisdiction  in  the  commission  when  it  made  the  award  here 
in  question.  There  was  jurisdiction,  they  say,  because  the 
proceeding  was  ''by  an  employee  to  obtain  an  award  by  the 
commission  of  the  compensation  provided"  by  the  act  for 
injuries  accidentally  received  by  th,e  employee  in  the  course 
of  his  employment.  From  this  small  premise  it  is  argued  that 
the  commission  is  thereby  given  jurisdiction  to  make  an  award 
against  any  person  from  whom  the  employee  sees  fit  to  ask  it, 
whether  such  person  is  the  employer  or  not.  Of  course,  if 
this  argument  were  good,  this  court  could  never,  in  any  direct 
proceeding  to  review  such  award,  have  power  to  annul  it ;  for, 
jurisdiction  of  the  person  being  admitted,  there  would  be 
jurisdiction  of  the  subject  matter  also,  and,  no  other  cause 
being  set  up,  it  would  be  only  for  lack  of  such  jurisdiction  that 
this  court  could,  under  the  act,  set  aside  an  award.  But  the 
argument  states  only  half  the  case.  It  is  as  if  one  of  our  supe- 
rior courts  should  give  judgment  foreclosing  a  mortgage  on 
land  lying  wholly  outside  of  the  state  and  when  the  objection 
of  want  of  jurisdiction  of  the  subject  matter  is  made,  the 
plaintiff  should  answer  that  the  superior  court  has  jurisdic- 
tion of  actions  to  foreclose  mortgages  on  land.  The  obvious 
reply  would  be  that  the  fact  that  land  shall  lie  in  this  state 
is  essential  to  the  jurisdiction  and  that  it  is  necessary  to  be 
included  in  any  complete  description  of  such  jurisdiction. 
The  application  of  the  illustration  is  obvious. 

There  is  no  question  here  of  the  failure  of  the  complaint 
before  the  commission  to  state  a  valid  claim  under  the  act. 
It  is  not  disputed  that  the  claim  was  made  against  Janssen 
solely  on  the  ground  that  he  was  the  original  contractor,  and 
upon  the  theory,  now  known  to  be  erroneous,  that  the  act  cast 
upon  him  in  that  character  a  liability  to  compensate  the  em- 
ployee of  a  subcontractor  under  him.  The  record  plainly 
shows  on  its  face  that  this  is  the  fact  of  the  matter.  Nor  was 
it  a  mere  lack  of  evidence  to  show  that  Janssen  was  the  em- 
ployer of  the  plaintiflf.  There  never  was  a  claim  that  he  was 
such  employer. 

Running  through  the  majority  opinion  there  is  apparent  an 
erroneous  idea  as  to  the  nature  of  what  is  denominated  a  ''col- 
lateral attack,"  the  idea  that  it  is  some  sort  of  proceeding  to 
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review  the  decision  so  attacked  or  objected  to  in  the  collateral 
suit.  This  is  not  in  any  sense  true.  When  a  judgment 
appears  on  its  face  to  have  been  made  by  a  tribunal  having 
no  power  to  act  at  all  on  the  subject  matter  thereof,  it  is,  as 
Mr.  Freeman  says,  '*in  legal  effect,  no  judgment."  '*It 
neither  binds  nor  bars  anyone."  (Freeman  on  Judgments, 
sec.  117.)  The  objection  may  be  raised  at  any  time  or  place, 
in  court  or  out  of  court.  And  when  raised  and  sustained, 
no  direct  action  upon  the  void  judgment  ensues  in  the  sense 
that  it  is  vacated,  annulled,  or  reversed.  It  is  merely  ex- 
eluded  from  consideration  if  the  objection  is  made  in  court  in 
a  collateral  action,  or  disregarded  entirely  if  the  objection  is 
made  by  a  party  interested  in  the  course  of  a  business  transac- 
tion out  of  court.  In  a  trial  in  a  justice's  court  an  objection 
of  this  character  can  be  made  to  a  judgment  of  the  superior 
court,  over  whose  judgments  a  justice's  court  can  have  no 
reviewing  power  whatever.  The  justice,  nevertheless,  has 
power  to  sustain  the  objection  and  exclude  proof  of  the  void 
judgment.  And  his  ruling  can  itself  be  reviewed  only  on 
appeal  to  the  superior  court. 

Finally,  it  is  said  that  section  21,  article  XX,  of  the  con- 
stitution gives  the  legislature  power  to  provide  this  immunity 
of  awards  of  the  commission  from  question  collaterally,  even 
when  they  are  upon  matters  not  committed  to  the  commission 
cither  by  the  legislature  or  by  the  constitution  itself.  The 
statement  in  that  section  that  *'the  legislature  may  provide 
for  the  settlement  of  any  disputes  arising  under  the  legisla- 
tion contemplated  by  this  section,"  refers  only  to  the  pre- 
ceding sentence,  wherein  power  is  given  to  the  legislature  to 
"create  and  enforce  a  liability  on  the  part  of  all  employers  to 
compensate  their  employees''  for  injuries  arising  out  of,  and 
happening  in  the  course  of,  their  employment.  This  section, 
therefore,  does  not  contemplate  any  legislation  allowing  a 
liability  for  compensation  to  be  created  against  persons 
not  employers,  nor  legislation  providing  that  compensation 
awarded  against  persons  not  employers  shall  be  immune  from 
collateral  attack,  and  that  though  invalid  for  want  of  power 
if  directly  attacked,  they  immediately  become  valid  and  en- 
forceable if  such  direct  attack,  for  any  reason,  is  not  made 
within  the  short  time  allowed.  Hence,  whatever  power  the 
legislature  may  have  over  such  matters,  it  does  not  derive  that 
power  from  this  section,  but  obtains  it  from  the  general  grant 
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of  legislative  power  found  in  article  IV.  But,  in  my  opinion, 
it  is  entirely  clear  that  the  legislature  has  made  no  attempt  to 
exercise  such  power  by  any  provision  of  the  act  under  con- 
sideration. 

For  these  reasons  I  am  of  the  opinion  that  the  writ  of  man- 
date applied  for  should  have  been  refused. 

Sloss,  J.,  and  Melvin,  J.,  concurred. 

Rehearing  denied. 


[L.  A.  No.  4167.    Department  Two.— May  15,  1918.] 

W.  H.  A.  SHERMAN,  Plaintiff,  Appellant,  and  Respondent, 
V.  AMERICAN  SURETY  COMPANY  OF  NEW  YORK 
(a  Corporation),  Defendant,  Appellant,  and  Respondent. 

PUBUO    WoaXS — CONT&ACTOB'S    BOKD    FOB    MATERIALS    AND    SUPPLIES — 

Tools  and  Plant. — The  surety  on  the  bond  of  one  who  eonttacted 
with  a  city  for  the  construction  of  two  wells,  and  who,  in  pursuance 
of  the  act  of  March  27,  1897,  'Ho  secure  the  payment  of  the  claims 
of  materialmen,  mechanics,  or  laborers  employed  by  contractors  upon 
state,  municipal,  or  other  public  works"  (Stats.  1897,  p.  201),  gave 
a  surety  bond,  conditioned  for  the  payment  of  materials  or  sup- 
plies used  in,  upon,  or  about  the  ''performance  of  the  work  contracted 
to  be  done,"  is  not  liable  for  tools  or  plant  purchased  by  the  con- 
tractor,  the  use  of  which  is  required  in  doing  the  work,  but  which, 
barring  wear  and  tear  incident  to  such  use,  survive  for  repeated  and 
other  use,  since  indebtedness  incurred  by  a  contractor  in  the  pur- 
chase of  his  plant  or  any  part  thereof,  the  use  of  which  is  required 
during  the  work,  is  neither  within  the  provisions  of  the  act  nor  in- 
cluded in  the  terms  of  the  bond. 

Id. — ^Rental  of  Tools — ^Liamuty  op  Sxjrett. — Money  due  by  the  con- 
tractor for  the  rental  of  tools  used  in  drilling  wells  under  such  a 
public  contract,  and  the  cost  of  transporting  the  tools  to  the  place 
where  they  are  used,  is  covered  by  a  surety  bond  for  materials  and 
supplies  used  in  the  performance  of  the  work,  and  tlie  surety  is  liable 
therefor. 

Id. — Pbematube  Release  op  City  by  Materialman — Surety's  Ldlbil- 
ity  Unappected. — Where  a  materialman  on  a  city  contract,  before 
the  filing  of  any  claim  which  would  have  had  the  effect  of  impound- 
ing the  moneys  due  from  the  city  to  the  contractor,  gave  the  city 
written  notice  authorizing  payment  to  the  contractor  for  the  work, 
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and  purporting  to  release  the  city  from  all  claims  and  demands,  such 
notice  and  purported  release  did  not  discharge  the  surety  on  the 
contractor's  bond  nor  affect  the  liability  of  the  surety  to  the  mate- 
rialman, since  under  the  statute,  until,  and  unless  the  materialman 
filed  his  claim  within  ninety  days  as  provided  by  the  statute,  he  had 
no  claim  upon  the  moneys  payable  under  the  contract  which  could 
be  the  subject  of  the  so-called  releases. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stutsman  &  Stutsman,  for  Plaintiff,  Appellant,  and  Re- 
spondent 

Bicksler  &  Smith,  for  Defendant,  Appellant,  and  Re- 
spondent 

VICTOR  E.  SHAW,  J.,  pro  few.— Plaintiff,  as  assignee  of 
certain  materialmen  and  laborers,  brought  this  action  against 
the  defendant  as  surety  upon  a  bond  given  by  S.  F.  Loftus,  a 
contractor,  to  the  city  of  Long  Beach,  to  recover  payment  of 
certain  amounts  alleged  to  be  due  to  such  materialmen  and 
laborers  from  the  contractor  for  work  performed  and  material 
furnished  in  the  construction  of  two  wells  for  said  city. 

At  the  time  of  entering  into  the  contract,  on  July  22,  1912, 
Loftus,  pursuant  to  the  provisions  of  an  act  of  the  legislature, 
designated  as  chapter  140,  Statutes  of  1897,  gave  a  bond  in  the 
penal  sum  of  four  thousand  dollars,  duly  executed  by  defend- 
ant, as  surety,  the  condition  of  which  was  that  in  case  Loftus 
failed  **to  pay  for  any  materials  furnished  for  the  work  of 
improvement  described  in  said  contract,  or  for  any  work  or 
labor  done  thereon,"  the  surety  would,  to  the  amount  of  four 
thousand  dollars,  pay  the  same.  Upon  completion  of  the  work 
Loftus,  as  alleged,  was  indebted  in  the  sum  of  several  thou- 
sand dollars  for  materials  furnished  and  labor  done  in  the 
performance  of  the  work  and  for  which  the  claimants,  as  re- 
quired by  the  act,  duly  filed  with  the  board  of  public  works 
their  verified  claims  with  a  notice  requiring  said  board  to 
withhold  payment  of  any  sums  due  to  Loftus  and  apply  the 
same  in  liquidation  of  said  claim. 

Upon  trial  the  court  made  its  findings  upon  which  judgment 
was  entered  in  favor  of  plaintiff  for  claims,  the  total  amount 
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of  which  was  $897,  and  gave  judgment  in  favor  of  the  defend- 
ant upon  two  claims,  that  of  Los  Angeles  Manufacturing  Com- 
pany for  materials  furnished,  and  Long  Brothers  for  labor 
furnished,  the  aggregate  of  which  was  $5,873.  From  the 
judgment  so  entered  both  parties  appeal  upon  the  same  record. 

Of  the  $897  for  which  judgment  was  rendered  in  favor  of 
plaintiff,  the  court,  in  effect,  found  that  $99  thereof  was  for 
materials  furnished  by  Mills  Iron  Works;  that  $214  was  for 
materials  furnished  by  Fairbanks,  Morse  &  Co.,  and  that  the 
remainder  thereof,  viz.,  $584,  was  for  rental  of  tools  and 
freight  paid  by  the  claimants  for  the  transportation  of  the 
same. 

Defendant,  as  appellant,  contends  that  the  finding  that 
Fairbanks,  Morse  &  Co.,  furnished  materials  in  the  sum  of 
$214  is  without  support,  for  the  reason  that  it  conclusively 
appears  from  the  evidence  that  said  amount  includes  the  sum 
of  $160,  conceded  to  be  the  value  of  one  thousand  feet  of  two- 
inch  tubing  purchased  from  said  company  by  Loftus  and  used 
solely  as  an  appliance  on  the  end  of  which  a  knife  was  attached 
for  use  in  perforating  the  casing  of  the  well,  which  operation 
was  necessary  in  completing  the  wells  so  that  water  would 
flow  into  the  same.  After  such  use  of  the  tubing,  the  con- 
tractor, as  purchaser  thereof,  retained  the  same  unimpaired 
save  and  except  the  wear  and  tear  incidental  to  such  use.  The 
condition  of  the  bond,  as  required  by  the  act,  is  that  the  surety 
will  pay  for  materials  or  supplies  furnished  "for  the  perform- 
ance of  the  work."  This  provision  cannot  be  construed  to 
cover  and  include  the  tools  or  plant  purchased  by  the  con- 
tractor, the  use  of  which  is  required  in  doing  the  work,  and 
which,  barring  wear  and  tear  incident  to  such  use,  survive 
for  such  repeated  and  other  use.  The  vendor  of  a  boiler  and 
engine  sold  to  the  contractor  for  use  in  providing  the  neces- 
sary power  in  drilling  the  well,  or  the  seller  of  a  kit  of  tools 
to  a  carpenter,  might  with  equal  propriety  insist  that  the 
value  thereof  or  price  agreed  to  be  paid  therefor  was  secured 
by  the  bond.  Indebtedness  incurred  by  a  contractor  in  the 
purchase  of  his  plant  or  any  part  thereof,  the  use  of  which  is 
required  in  doing  the  work,  is  not  within  the  provisions  of  the 
act,  nor  included  in  the  terms  of  the  bond.  Hence,  the  find- 
ing that  Fairbanks,  Morse  &  Co.  furnished  materials  of  the 
value  of  $214,  in  so  far  as  it  relates  to  the  $160  found  to  be  the 
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value  of  the  pipe  so  purchased  by  the  contractor  for  use  as 
stated,  is  not  supported  by  the  evidence. 

Defendant  likewise  insists  that  the  court  erred  in  including 
in  the  judgment  so  rendered  for  plaintiff  the  sum  of  $584, 
found  by  the  court  to  be  due  from  the  contractor  for  the 
rental  of  tools  used  in  drilling  the  wells  and  cost  for  trans- 
porting them  to  the  place  where  used.  This  contention  is 
based  upon  the  claim  that  the  words  '^materials  or  supplies," 
as  used  in  th^  statute,  should  be  construed  as  referring  only 
to  those  things  which  enter  into  and  become  component  parts 
of  the  completed  structure.  In  support  of  the  proposition  de- 
fendant cites  a  number  of  authorities  construing  mechanic's 
lien  statutes  which,  if  applicable,  lend  force  to  its  claims. 
(See  y^ood  v.  El  Dorado  Library  Co.,  153  Cal.  231,  [126  Am. 
St.  Rep.  80,  16  L.  R.  A.  (N.  S.)  585,  94  Pac.  877] ;  HaU  v. 
Cowen,  51  Wash.  295,  [98  Pac.  670] ;  Troy  Public  Works  Go, 
V.  City  of  Tonkers,  207  N.  Y.  81,  [44  L.  R.  A.  (N.  S.)  311, 
100  N.  E.  700].)  While  such  statutes  in  principle  bear  some 
analogy  to  the  act  under  which  the  bond  in  question  was 
given,  they  are  distinguishable  therefrom.  {French  v.  Powell, 
135  Cal.  636,  [68  Pac.  92] ;  Associated  Oil  Co.  v.  Commary- 
Peterson  Co.,  32  Cal.  App.  582,  [163  Pac.  702].)  It  would 
be  inequitable  to  subject  an  owner  of  property  to  a  lien  for 
that  which  did  not  enter  into  and  become  a  part  of  such  prop- 
erty. Hence,  in  construing  mechanic's  lien  statutes,  they  are 
generally  held  to  cover  only  what  has  been  incorporated  into 
the  substance  of  and  added  to  the  value  of  the  property 
against  which  the  lien  is  asserted.  Section  6923  of  the  Com- 
piled Statutes  of  the  United  States  (1916  edition),  [8  Fed. 
Stats.  Ann.,  2d  ed.,  p.  374],  provides  that  contractors  doing 
public  work  for  the  government  shall  execute  a  bond  condi- 
tioned that  they  will  promptly  pay  all  persons  supplying  such 
contractor  with  labor  and  mate  ials  **in  the  prosecution  of 
the  work  provided  in  such  contract.''  In  American  Surety 
Co.  V.  Laujrenceville  Cement  Co.,  110  Fed.  717,  the  court,  in 
construing  a  bond  given  pursuant  to  the  provisions  of  the  sec- 
tion, said:  '*The  underlying  equity  of  lien  statutes  relates  to 
a  direct  addition  to  the  substance  of  the  subject  matter,  build- 
ing, or  other  thing  to  which  the  lipn  attaches,  while  the  stat- 
ute in  question  concerns  every  approximate  relation  of  the 
contractor  to  that  which  he  has  contracted  to  do.  Plainly, 
the  act  of  Congress  and  the  bond  in  the  case  at  bar  are  sus- 
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ceptible  of  a  more  liberal  construction  than  the  lien  statutes 
referred  to  and  they  should  receive  it/'  The  learned  judge,  in 
discussing  the  subject,  laid  stress  upon  the  words  '4n  the 
prosecution  of  the  work,'*  contained  in  section  6923,  as  differ- 
entiating the  act  requiring  the  giving  of  such  bonds  from  stat- 
utes providing  for  mechanics'  liens.  What  is  said  is  equally 
pertinent  to  our  statute  requiring  a  bond  for  materials  or  sup- 
plies used  "in  the  performance  of  the  work."  Indeed,  it  may 
be  said  that  in  this  respect  there  is  no  difference  in  the  phrase- 
ology of  the  two  acts.  As  to  the  bond  required  under  section 
6923^of  the  United  States  Compiled  Statutes,  the  supreme 
court  of  the  United  States  has  repeatedly  refused  to  restrict 
its  application  in  the  manner  contended  for  by  defendant. 
As  illustrative  of  these  views  a  few  cases  may  be  cited.  Thus, 
in  Title  Guaranty  &  Tru^t  Co.  v.  Crane  Co.,  219  U.  S.  24,  [55 
L.  Ed.  72,  31  Sup.  Ct.  Rep.  140],  recovery  was  allowed  under 
the  bond  for  cartage  and  towage  of  materials.  In  United 
States  Fidelity  Co.  v.  Bartlett,  231  U.  S.  237,  [58  L.  Ed.  200, 
84  Sup.  Ct.  Bep.  88] ,  where  the  work  contracted  for  was  com- 
pleting a  breakwater,  recovery  was  allowed  for  all  the  labor 
at  a  quarry  opened  fifty  miles  away,  including  that  of  car- 
penters and  blacksmiths  who  repaired  the  cars  in  which  the 
stone  was  carried  to  the  quarry  dock  for  shipment,  and  wages 
of  stablemen  who  fed  and  drove  the  horses  which  moved  the 
cars.  In  Illinois  Surety  Co.  v.  John  Davis  Co.,  244  U.  S.  376, 
[61  L.  Ed.  1206,  37  Sup.  Ct.  Eep.  614],  recovery  was  allowed 
not  only  for  the  rental  of  cars  and  other  equipment  used  by 
the  contractor  in  doing  the  work,  but  the  expenses  of  loading 
the  equipment  and  freight  charges  paid  in  transporting  the 
same  to  the  place  where  it  was  used.  Indeed,  upon  the  theory 
that  the  act  and  the  bonds  given  under  it  must  be  construed 
liberally  in  order  to  effect  the  purpose  intended,  the  supreme 
court,  in  a  very  recent  case,  that  of  Brogan  v.  National  Surety 
Co.,  246  U.  S.  257,  [62  L.  Ed.  703,  38  Sup.  Ct.  Rep.  250], 
sustained  the  right  to  recover  upon  such  bond  for  provisions 
used  by  a  contractor  in  feeding  his  employees  where  the  locar 
tion  of  the  work  rendered  the  furnishing  of  such  board  neces- 
sary. The  principle  to  be  deduced  from  these  and  other  like 
decisions  is  that  in  so  construing  the  bond  no  hardship  is 
imposed  upon  the  surety,  since  in  entering  into  the  contract  it 
is  deemed  chargeable  with  notice,  not  only  of  the  financial 
ability  and  integrity  of  the  contractor,  but  with  notice  as  to 
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whether  he  possesses  the  plant,  equipment,  and  tools  required 
in  doing  the  particular  work  or  will  be  compelled  to  rent  and 
hire  the  same  or  some  part  thereof,  all  of  which  matters  are 
factors  to  be  considered  in  determining  the  risk  and  upon 
which  the  surety  fixes  the  premium  exacted  for  executing  the 
bond. 

With  regard  to  the  appeal  prosecuted  by  plaintiff  from  the 
judgment  rendered  in  favor  of  defendant  upon  the  claim  of 
Lob  Angeles  Manufacturing  Company  and  that  of  Long 
Brothers,  the  court  found  that  the  Los  Angeles  Manufacturing 
Company  furnished  to  the  contractor  in  the  performance  of 
the  work  materiahi  of  the  yalue  of  $2,476.55,  and  that  Long 
Brothers  supplied  labor  thereon  of  the  value  of  $2,855,  claims 
far  which  were,  in  accordance  with  the  act,  filed  in  the  proper 
office  on  July  23,  1913.  The  court  further  found  that  prior 
to  the  filing  of  said  claims,  to  wit,  on  December  10,  1912,  and 
July  6,  1913,  Long  Brothers  caused  to  be  delivered  to  the 
board  of  public  works  of  the  city  of  Long  Beach  documents  as 
follows : 

'•Long  Beach,  12/10/12. 
**To  Board  of  Public  Works, 
"Long  Beach. 

"Dear  Sir:  We,  the  undersigned,  authorize  and  give  per- 
mission to  Stanly  F.  Loftus  to  collect  amount  due  for  labor  on 
well  just  completed.  Bespt.  yours, 

"(Sgd.)     Long  Bros.'' 

"Long  Beach,  7/6/13. 
"To  Board  of  Public  Works : 

"We,  the  undersigned,  authorize  Mr.  Stanley  P.  Loftus  to 
collect  for  labor  on  well  just  finished. 

"(Sgd.)    Long  Bros." 

It  also  appears  that  the  Los  Angeles  Manufacturing  Com- 
pany, under  dates  of  December  12,  1912,  and  July  7,  1913, 
caused  to  be  addressed  and  delivered  to  the  board  of  public 
works  of  Long  Beach  two  documents  in  words  as  follows: 
"Gtentleraen:  We  hereby  release  you  from  any  claim  we  may 
have  against  you  for  materials  furnished  to  Mr.  S.  F.  Loftus 
used  in  sinking  your  wells, '*  following  which  the  court  found 
that  on  December  20, 1912,  the  city  of  Long  Beach,  out  of  the 
funds  appropriated  for  the  payment  of  the  sum  due  to  Loftus 
under  his  contract,  paid  him  the  sum  of  $3,036.80,  and  on  July 
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8,  1913,  it  paid  to  him  the  further  sum  of  $2,836.88,  both  of 
which  sums  were  paid  in  accordance  with  the  terms  and  pro- 
visions of  its  said  written  contract  as  provided  therein  after 
the  wells  had  been  completed  and  accepted  by  said  city,  but 
that  said  Loftus,  after  receiving  payment  of  said  sums,  failed 
to  pay  the  same,  or  any  part  thereof,  to  Long  Brothers  or  the 
Los  Angeles  Manufacturing  Company,  and  that  in  receiving 
said  moneys  Loftus  was  the  agent  of  said  Long  Brothers  and 
Los  Angeles  Manufacturing  Company.  The  latter  part  of 
said  finding,  to  wit,  thai  Loftus  was  the  agent  of  the  manufac- 
turing  company  and  Long  Brothers,  must  be  deemed  a  conclu- 
sion of  law  rather  than  a  finding  of  fact,  and  in  reaching  this 
conclusion  the  court,  in  our  opinion,  erred. 

As  found  by  the  court  the  money  was  due  Loftus  upon  his 
contract,  he  having  completed  the  wells.  At  the  time  of  the 
making  of  the  payments  neither  Long  Brothers  nor  the  Manu- 
facturing Company  had  in  pursuance  of  law  filed  any  claims, 
the  effect  of  which  would  be  to  impound  the  money  due  to 
Loftus  and  which  it  was  the  duty  of  the  city  of  Long  Beach . 
to  pay  to  him  in  accordance  with  its  contract.  Neither  the 
Manufacturing  Company  nor  Long  Brothers  had  any  claims 
upon  these  funds  which  could  be  the  subject  of  the  so-called 
releases.  The  service  thereof,  in  the  absence  of  any  claim  at 
the  time  having  been  filed  by  such  parties  the  effect  of  which 
would  be  to  impound  the  moneys  due  to  Loftus,  was,  since  un- 
necessary in  enabling  him  to  collect  that  which  was  due  to 
him,  ineffectual  and  inoperative  for  any  purpose,  hence,  the 
case  as  presented  to  our  minds  is  exactly  the  same  as  though 
these  so-called  releases  had  never  been  executed.  It  may  be, 
as  contended  by  the  Surety  Company,  that  if  they  had  been 
executed  after  the  filing  of  the  claims  for  material  and  labor 
they  would  constitute  a  release  thereof,  advantage  of  which 
could  be  taken  by  the  Surety  Company.  Such  question,  how- 
ever, is  not  before  us.  Upon  completion  of  the  wells,  and  in 
the  absence  of  the  filing  of  any  claims,  it  was  the  duty  of  the 
city  to  pay  Loftus  in  accordance  with  the  terms  of  the  con- 
tract. Long  Brothers  and  the  Los  Angeles  Manufacturing 
Company  were  strangers  to  this  contract,  and  having  filed  no 
claims  for  labor  and  materials  furnished  in  performing  the 
contract,  had  no  interest  in  or  claim  upon  the  fund  to  be  re- 
leased or  in  regard  to  which  an  agency  could  be  created. 
The  fact  that  the  city  prior  to  the  filing  of  the  claims  of  Long 
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Brothers  and  Los  Angeles  Manufacturing  Company  paid 
Loftus  nearly  six  thousand  dollars  on  account  of  the  work 
done  which  was  in  accordance  with  the  terms  of  the  contract 
could  not  impair  their  right  under  the  statute  and  the  bond 
given  in  pursuance  therewith  to  file  their  claims  within  the 
ninety  days  and  look  to  the  surety  on  the  bond  for  payment, 
limited,  of  course,  by  the  amount  specified  in  the  bond  for 
which  the  surety  was  liable.  What  is  said  sufficiently  disposes 
of  all  points  made  which  merit  discussion. 

It  is  ordered  that  the  judgment  rendered  in  favor  of  the 
plaintiff  for  $897.05  be  modified  by  deducting  therefrom  the 
sum  of  $160,  and,  as  thus  modified,  it  is  affirmed ;  and  that  the 
judgment  in  favor  of  the  defendant-appellant  as  to  the  claims 
of  Los  Angeles  Manufacturing  Company  and  Long  Brothers 
be  reversed  and  that  judgment  in  favor  of  plaintiff  for  the 
amount  of  said  claims  as  filed  be  entered  upon  the  findings, 
recovery  thereof  to  be  restricted  to  the  penal  amount  of  the 
bond  and  interest  thereon. 

It  is  further  ordered  that  plaintiff  recover  its  costs  on  this 
appeal. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 


(Sac.  No.  2568.    Department  Two.— May  21,  191«.] 

In  the  Matter  of  the  Termination  of  the  Homestead  Interest  of 
SARAH  S.  BAILARD,  Deceased.  FRANK  BAILARD, 
Respondent;  GILBERT  BAILARD  et  al.,  Appellants. 

Husband  and  Wipe — ^Conveyance  to  Wins  Prior  to  1889— Grant,  Bar- 
gain, AND  Sale  Deed — Community  Phoperty. — Under  section  164  of 
the  Civil  Code,  prior  to  its  amendment  in  1889,  an  interest  in  land 
conveyed  to  a  married  woman  by  ^ant,  bargain,  and  sale  deed 
became  community  property. 

Id. — ^Homestead  Declaration— Land  Partly  Separate  Property  and 
Partly  CbMMUNiTY. — ^Where  a  homestead  was  declared  by  a  married 
woman  on  land,  one  undivided  half  of  which  was  her  separate  prop- 
erty and  the  other  half  community  property,  the  half  which  was  her 
separate  property  became  impressed  with  the  characteristics  of  a 
homestead  selected  by  the  wife  from  her  separate  property,  and  the 
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other  half  with  the  characteristics' of  a  homestead  selected  by  the 
wife  from  the  communitj  proper^,  in  the  absextoe  of  any  seleetioa 
by  her  husband. 
Id. — TiTLB  ON  Death  or  Wife. — In  such  case^  on  the  death  of  the  wife, 
the  title  to  the  undivided  half  which  was  community  property,  and 
on  which  the  homestead  was  selected  by  the  wife  and  recorded  while 
both  husband  and  wife  were  living;,  vested,  under  section  1474  of 
the  Ck)de  of  Civil  Procedure,  absolutely  in  the  surviving  husband, 
and  the  undivided  half  which  was  the  separate  property  of  the  wife, 
and  on  which  the  homestead  so  selected  by  her  was  recorded,  also 
vested  absolutely  in  the  surviving  husband  under  the  same  section. 

APPEAL  from  an  order  of  the  Superior  Court  of  Solano 
County.    W.  T.  O'Donnell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  C.  Harlan,  for  Appellants. 

Raines  &  Devlin,  for  Respondent. 

WILBUR,  J. — This  is  a  proceeding  brought  under  the  pro- 
visions of  section  1723  of  the  Code  of  Civil  Procedure,  by  the 
surviving  husband,  to  be  declared  the  owner  of  a  homestead 
vesting  in  him  by  reason  of  his  wife's  death,  by  virtue  of  the 
provisions  of  section  1474  of  the  Code  of  Civil  Procedure. 
The  property  was  ordered  set  apart  to  petitioner  by  the  lower 
court,  and  the  children  of  petitioner  and  his  deceased  wife 
appeal  to  this  court  from  that  order.  After  the  marriage  of 
the  petitioner  and  decedent  an  undivided  one-half  interest  in 
the  property  in  question  was  conveyed  to  him,  and  thereafter 
the  same  grantor  conveyed  the  other  undivided  one-half  inter- 
est to  the  decedent.  It  is  correctly  claimed  by  appellants  that 
inasmuch  as  the  deed  to  the  wife  was  made  before  the  amend- 
ment of  1889  to  section  164  of  the  Civil  Code  and  was  in  form 
a  deed  of  grant,  bargain,  and  sale,  the  title  to  the  half  so  con- 
veyed to  her  became  community  property.  Thereafter  cer- 
tain conveyances  were  made  between  the  husband  and  wife 
of  undivided  half  interests  therein,  by  which  the  appellants 
claim  the  wife  at  the  time  the  homestead  declaration  was  filed 
by  her  thereon  was  vested  with  an  undivided  one-half  interest 
as  her  separate  estate  and  the  husband  a  one-half  interest  as 
community  property;  while  the  respondent  claims  that  the 
entire  title  was  thereby  vested  in  the  wife  as  her  separate 
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estate,  and  that,  for  that  reason,  upon  her  death  the  property 
vested  in  him  as  surviving  husband,  under  the  provisions  of 
section  1474  of  the  Code  of  Civil  Procedure.  It  is  unneces- 
sary to  determine  which  of  these  two  contentions  is  correct. 
If  we  take  appellants'  view,  namely,  that  the  wife  owned  an 
undivided  one-half  of  the  property  as  her  separate  property 
and  that  the  other  half  was  vested  in  the  community,  the 
homestead  declaration  by  her  impressed  the  undivided  half 
interest  in  the  property  held  by  her  as  her  separate  property 
with  the  characteristics  of  a  homestead  selected  by  the  wife 
from  her  separate  property,  and  also  impressed  the  other  half 
of  the  property  owned  by  the  community  with  the  characteris- 
tics of  a  homestead  selected  by  the  wife  from  the  community 
property,  in  the  absence  of  any  selection  by  her  husband. 
{Swan  V.  Walden,  156  Cal.  195,  [134  Am.  St.  Rep.  118,  20 
Ann.  Cas.  194,  103  Pac.  931] ;  Estate  of  DoAndson,  159  Cal. 
98,  [115  Pac.  49] .)  The  undivided  half  of  the  property  which 
was  community  property,  therefore,  vested  in  the  petitioner 
upon  his  wife's  death,  under  the  following  clause  of  section 
1474  of  the  Code  of  Civil  Procedure:  **If  the  homestead 
selected  by  the  husband  and  wife,  or  either  of  them,  dur- 
ing their  coverture,  and  recorded  while  both  are  living,  was 
selected  from  the  community  property,  ...  it  vests,  on  the 
death  of  the  .  .  .  wife,  absolutely  in  the  survivor."  The  un- 
divided half  which  was  the  separate  property  of  the  wife 
vested  in  the  husband  upon  her  death  under  the  following 
clause  of  the  same  section:  "If  the  homestead  selected  by  the 
.  .  .  wife  .  .  .  was  selected  .  .  .  from  the  separate  property 
of  the  persons  selecting  or  joining  in  the  selection  of  the  same, 
it  vests,  on  the  death  of  the  .  .  .  wife  absolutely  in  the  sur- 
vivor." The  same  result  follows  from  the  same  provision  if 
the  property  was  all  her  separate  property,  as  contended  by 
respondent. 

There  is  no  merit  in  the  contention  that  the  description  in 
the  homestead  is  insufficient. 

The  order  is  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 
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[Sac.  No.  2749.     Department  Two.— May  21,  1918.] 

In  the  Matter  of  the  Estate  of  WILLIAM  LAND,  Deceased. 
FRANCIS  E.  LAND,  Appellant,  v.  NETTIE  E.  EVANS 
et  al.,  Respondents. 

Estates  of  Deceased  Persons — Contest  of  Will—Compromise  of  Con- 
test— Conditional  Assignment  of  Legacy — Failure  of  Consid- 
eration.— Where  a  city,  which  was  a  legatee  under  a  will,  executed, 
for  the  purpose  of  avoiding  the  expense  of  litigation  and  the  delay 
which  would  have  been  caused  by  a  contest  of  the  will,  and  the  con- 
sequent depreciation  in  the  value  of  its  legacy,  an  assignment  of  a 
portion  of  its  legacy  to  a  relative  of  the  testator  who  was  threaten- 
ing a  contest,  ih  consideration  of  his  waiving  and  abandoning  the 

'  right  to  contest  the  will,  the  assignment  being  also  expressly  condi- 
tioned that  no  person  other  than  the  assignee  should  file  or  attempt 
to  file  any  contest  of  the  will  or  object  in  any  manner  to  the  dis- 
tribution to  the  city  of  the  sums  bequeathed  to  it,  a  contest,  although 
unsuccessful  and  although  it  was  inaugurated  by  one  not  a  party  to 
the  contract,  and  though  neither  party  to  the  contract  was  respon- 
sible for  the  making  of  such  contest,  was  within  the  condition  of  the 
assignment,  and  the  city,  as  legatee,  having  by  reason  of  the  con- 
test been  deprived  of  some  of  the  substantial  benefits  contemplated 
by  the  compromise,  the  assignee,  under  the  plain  terms  of  his  own 
agreement,  could  not  receive  his  anticipated  benefit. 

APPEAL  from  a  final  decree  of  distribution  of  the  Supe- 
rior Court  of  Sacramento  County.     Charles  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Elliott  Johnson,  for  Appellant. 

Clyde  H.  Brand,  and  Archibald  Yell,  City  Attorney  of 
Sacramento,  for  Respondents. 

WILBUR,  J. — This  is  an  appeal  from  a  decree  of  final  dis- 
tribution. Francis  E.  Land  claims  as  assignee  of  a  fifteen 
thousand  dollar  interest  in  the  bequest  to  the  city  of  Sacra- 
mento, which  bequest  amounted  to  the  sum  of  two  hundred 
and  fifty  thousand  dollars,  but  which  upon  distribution  was 
decreased  to  $231,165.66,  said  sum  being  distributed  to  the  city 
of  Sacramento  in  trust  for  the  purchase  of  a  public  park  in 
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the  city  of  Sacramento,  to  be  known  and  called  **Tlie  William 
Land  Park." 

Appellant's  claim  to  the  distribution  of  the  said  amount  of 
fifteen  thousand  dollars  is  made  under  the  provisions  of  sec- 
tion 1678  of  the  Code  of  Civil  Procedure,  authorizing  and  re- 
quiring distribution  to  the  assignee  of  a  legatee  upon  petition 
of  such  assignee.  If  we  assume  in  favor  of  the  appellant  that 
all  the  papers  and  documents  set  up  in  his  petition  for  dis- 
tribution were  placed  in  evidence  before  the  court  at  the  time 
of  distribution,  and  that  the  order  of  court  denying  a  dis- 
tribution of  the  amount  of  fifteen  thousand  dollars  to  the 
appellant  is,  as  appellant  contends,  based  upon  a  construction 
of  such  documents  and  the  legal  effect  to  be  given  thereto,  we 
may  consider  whether  or  not  the  court  was  justified  in  holding 
that  the  appellant  was  not  entitled  to  distribution  under  the 
contract  in  question.  All  the  facts  need  not  be  stated.  Suffice 
it  to  say  that  the  appellant,  a  relative  of  the  deceased,  threat- 
ened to  begin  a  contest  of  the  will  of  the  deceased,  thus  jeop- 
ardizing two  large  legacies  in  favor  of  the  city  of  Sacra- 
mento— one  a  legacy  for  two  hundred  thousand  dollars,  the 
other  a  legacy  for  two  hundred  and  fifty  thousand  dollars. 
Under  these  circumstances  an  agreement  of  compromise  was 
entered  into  between  the  city  of  Sacramento  and  the  appel- 
lant, wherein  it  was  agreed,  in  consideration  of  his  waiving 
hia  right  to  contest  the  said  will,  he  should  be  paid  from  the 
legacy  to  the  city  of  Sacramento  at  the  time  of  distribution 
the  sum  of  fifteen  thousand  dollars,  and  that  said  sum  should 
be  distributed  by  the  court  in  its  decree  of  distribution  to  the 
appellant. 

Without  considering  the  question  as  to  whether  or  not  the 
provisions  of  section  1678  of  the  Code  of  Civil  Procedure 
apply  to  the  assignee  of  a  portion  only  of  a  legacy,  we  pass 
to  the  question  of  whether  or  not,  under  the  contracts,  agree- 
ments, and  order  of  compromise,  the  appellant  was  entitled  to 
have  distributed  to  him  the  sum  of  fifteen  thousand  dollars. 
The  resolution  of  the  city  commission  authorizing  such  settle- 
ment contained  the  following:  '*  .  .  .  the  court  having  juris- 
diction of  said  estate  at  the  time  distribution  thereof  is  ordered 
to  deduct  said  sum  of  fifteen  thousand  dollars  from  the  dis- 
tributive share  of  the  said  city  of  Sacramento  arising  under 
said  twenty-eighth  paragraph,  and  direct  the  same  to  be  paid 
to  the  said  Francis  E.  Land;  provided  and  upon  condition, 


Digitized  by 


Google 


298  Estate  of  Land.  [178  CaL 

however,  that  the  said  Francis  E.  Land,  in  writing,  irrev«>> 
oably  waive,  relinquish  and  abandon  all  right  whatever  to  con- 
test the  validity  of  said  last  will  and  testament,  or  of  any  part 
or  item  thereof,  and  all  right  to  seek  to  have  the  order  admit- 
ting the  same  to  probate  in  any  wise  changed,  modified,  can- 
celed or  annulled,  and  upon  the  further  condition  that  no 
person  other  than  the  said  Francis  E.  Land  shall,  at  any  time 
pending  the  final  distribution  of  said  estate,  file  or  attempt  to 
file  any  contest  of  any  kind  of  said  will,  or  of  any  item  or  part 
thereof,  or  seek  in  any  way  to  have  the  order  admitting  the 
same  to  probate  changed,  modified,  canceled  or  annulled,  or 
object  in  any  manner  to  the  distribution  to  said  city  of  the 
sums  to  it  bequeathed  by  the  said  will;  .  .  .  '' 

Thereafter  one  Alexander  Morrison  filed  a  contest  of  the 
will  of  William  Land,  deceased.  This  contest  was  dismissed 
by  the  probate  court  and  the  order  of  dismissal  was  afibmed 
by  this  court  {Estate  of  Land,  166  Cal.  538,  [137  Pac.  246] .) 
It  is  stipulated  by  the  parties  "that  the  only  contest,  or 
attempt  to  contest,  said  will  of  William  Land,  deceased,  was 
made  by  Alexander  Morrison,  and  that  this  contest  is  reported 
in  166  California  Reports,  at  page  538."  This  contest  was 
tried  by  the  court  without  a  jury  and  was  decided  against  the 
contestant  on  the  ground  that  he  had  no  interest  in  contest- 
ing the  last  will,  for  the  reason  that  he  received  the  same 
legacy  as  under  a  prior  will,  and  therefore  is  not  a  person 
interested  in  the  question  as  to  which  of  these  two  wills  was 
probated.  Appellant,  therefore,  claims  that  he  cannot  be  held 
to  have  contracted  with  reference  to  the  possibility  of  persons 
who  had  no  interest  in  the  matter  filing  a  contest  which  would 
thus  cause  him  to  lose  the  very  substantial  amount  agreed  to 
be  paid  to  him.  In  considering  that  question,  however,  we 
are  bound  to  consider  the  purpose  of  the  parties  to  the  agree- 
ment as  stated  in  their  contract.  The  resolution  in  question 
recites  that,  notwithstanding  the  fact  that  the  amount  be- 
queathed for  park  purposes  is  two  hundred  and  fifty  thousand 
dollars,  ''said  will  further  providing  that  in  the  event  the  said 
bequest  for  park  purposes,  together  with  other  bequests  for 
charitable  purposes  made  by  said  testator  in  said  will,  should 
exceed  one-third  of  his  estate,  said  bequest  for  park  purposes 
should  be  cut  down  so  that  it,  together  with  the  remaining 
charitable  bequests,  should  just  equal  one-third  of  his  said 
estate;  and  further  provided  that  in  the  event  said  bequest 
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for  park  porpoges,  together  with  said  other  charitable  be- 
quests, should  be  less  than  one-third  of  his  said  estate,  then 
the  bequest  for  park  purposes,  is  to  be  increased  so  that  it, 
with  said  other  charitable  bequests,  shall  just  equal  one-third 
of  the  estate  of  said  testator;  and,  whereas,  it  has  become 
manifest  since  the  death  of  said  testator  that  said  bequests  for 
park  purposes,  together  with  said  other  charitable  bequests, 
is  less  than  one-third  of  the  value  of  the  estate  of  said  dece- 
dent, and  that  said  bequest  for  park  purposes  will  be  mate- 
rially increased,  to  wit,  in  the  probable  sum  of  twenty  thou- 
sand dollars  and  upwards,  by  reason  of  such  fact;  .  .  . 
Whereas,  in  the  judgment  and  opinion  of  the  city  commission 
such  contest,  if  instituted,  would,  regardless  of  all  questions 
of  merit,  be  expensive  and  prolonged  and  disastrous  to  said 
estate  and  to  all  persons  beneficially  interested  therein,  and 
would  result  in  a  direct  loss  to  the  city  of  Sacramento  in  a  smn 
greater  than  that  hereinafter  named  as  the  amount  to  be 
abated  by  the  city  in  order  to  effect  such  settlement,  compro- 
mise, and  adjustment  of  such  threatened  and  impending  con- 
test, and  for  the  purpose  of  avoiding  the  same ;  and^  whereas, 
for  several  years  last  past  values  of  lands  situate  in  the  vicin- 
ity of  the  city  of  Sacramento  suitable  for  park  purposes  have 
been  and  are  now  rapidly  increasing,  it  is  the  judgment  and 
opinion  of  the  city  commission  that  the  indirect  loss  arising 
and  occasioned  to  the  city  by  reason  of  the  delay  in  the  dis- 
tribution of  said  estate  consequent  upon  such  threatened  liti- 
gation will  equal  or  exceed  the  direct  loss  occasioned  by  the 
costs  and  expenses  of  such  litigation;  ...  Be  it  further  re- 
solved, that  the  president  of  the  city  commission  and  the  city 
attorney  be,  and  they  are  hereby  directed  to  appear  in  behalf 
of  the  city  of  Sacramento  upon  the  return  day  fixed  in  said 
citation,  then  and  there  to  file  in  said  court,  in  behalf  of  the 
city,  its  written  consent  to  the  making  of  said  compromise, 
and  the  written  relinquishment  of  said  city  of  the  said  sum 
of  fifteen  thousand  dollars, ' '  etc. 

This  resolution  was  passed  during  the  pendency  of  a  peti- 
tion filed  by  the  executors  for  leave  to  compromise  with  the 
appellant.  In  the  petition  for  such  leave  to  compromise  it 
was  alleged  by  the  petitioners,  the  executors,  respondents 
herein:  "That  your  petitioners  allege  to  this  court  that  in 
their  judgment  there  is  no  foundation  whatever  for  a  success- 
ful contest  of  the  probate  of  the  last  will  and  testament  of  said 
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deceased  by  the  said  P.  E.  Land,  either  upon  the  ground  of 
the  alleged  undue  influence,  or  upon  the  ground  of  the  alleged 
insanity  or  upon  any  other  ground,  and  that  said  contem- 
plated contest  is  wholly  without  merit,  and  that  if  said  contest 
is  filed,  in  the  judgment  of  your  petitioners,  the  same  can  be 
wholly  defeated  and  the  said  probate  of  the  last  will  and  testa- 
ment of  said  deceased  be  upheld  and  confirmed,  but  that  such 
contest  would,  in  all  probability,  delay  the  settlement  of  the 
said  estate  for  at  least  one  year,  and  possibly  a  second  or 
third  year,  and  would  cost  the  estate  a  considerable  amount 
of  money,  to  wit,  from  twenty  to  thirty  thousand  dollars,  or 
thereabouts,  for  the  actual  cost  of  the  contest,  and  that  dis- 
tribution of  said  estate  would  be  delayed  for  a  long  time, 
thereby  entailing  a  loss  to  the  distributees  of  the  use  of  their 
said  bequests  for  the  length  of  time  that  said  contest  would 
extend  the  administration  of  said  estate ;  that  under  the  last 
will  and  testament  of  said  deceased,  the  city  of  Sacramento  is 
given  a  bequest  of  two  hundred  thousand  ($200,000)  dollars 
in  trust,  nevertheless,  to  be  invested  to  the  best  advantage  by 
said  city,  and  the  interest  accruing  thereon  to  be  paid  out 
from  time  to  time  to  the  destitute  men,  women,  and  children 
of  Sacramento  City,  said  trust  fund  to  be  known  as  *The  Ann 
Land  Memorial  Fund,'  and  that  the  city  would  lose  the  inter- 
est on  said  two  hundred  thousand  ($200,000)  dollars  during 
the  pendency  of  said  contest."  With  reference  to  the  pay- 
ment of  the  two  hundred  and  fifty  thousand  dollar  legacy  for 
the  purchase  of  a  park,  the  executors  call  attention  to  the  pro- 
vision of  the  will  by  which  such  bequest  may  be  either  aug- 
mented or  decreased,  and  state  as  follows:  *'That  in  all  prob- 
ability if  no  contest  is  filed  within  the  next  few  months  the 
said  two  hundred  and  fifty  thousand  ($250,000)  dollars  will 
bo  increased  by  the  amount  of  fifteen  or  twenty  thousand  dol- 
lars, as  your  petitioners  believe.  That  by  the  filing  of  said 
contest,  and  the  delay  in  the  settlement  of  said  estate,  the  said 
city  of  Sacramento  will,  in  all  probability  be  a  large  loser  by 
delaying  the  payment  of  said  bequest  for  said  purpose,  from 
one  to  three  years,  by  reason  of  the  fact  that  land  in  the  vicin- 
ity of  Sacramento  City  which  is  suitable  for  such  park  pur- 
pose IS  rapidly  advancing  in  value,  and  in  two  years  from 
now,  in  all  probability  land  suitable  for  such  park  will  cost  in 
the  neighborhood  of  fifty  thousand  dollars  ($50,000)  more 
than  the  same  can  be  purchased  for  at  the  present  time."    In 
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the  order  granting  leave  to  compromise  it  is  recited,  *'that  if 
fiaid  contest  is  instituted  and  prosecuted  to  final  judgment,  it 
will  interrupt  and  delay  the  settlement  of  said  estate  for  one 
and  possibly  a  second  or  third  year,  and  will  entail  great  addi- 
tional expense  upon  the  estate  as  well  as  upon  the  said  lega- 
tees cited  to  appear  herein,  and  that  the  said  city  of  Sacra- 
mento will  suffer  the  greatest  loss  by  contest  of  said  last  will 
and  testament  and  will  be  at  a  considerable  expense  to  defend 
its  share  under  said  last  will  and  testament  and  will  be  injured 
far  in  excess  of  the  amount  it  has  agreed  to  give  toward  said 
compromise  in  the  loss  of  interest  upon  said  bequests  together 
with  the  appreciation  of  the  value  of  lands  situate  in  the  vicin- 
ity of  said  city  of  Sacramento  and  suitable  for  park  purposes 
as  is  directed  in  said  will  and  that  it  will  be  to  the  advantage 
of  all  persons  beneficially  interested  in  said  last  will  and  tes- 
tament that  said  threatened  litigation  b6  averted."  Author- 
ity was,  therefore,  given  to  compromise  the  same.  This  order 
was  made  January  18,  1913.  The  decree  of  distribution 
herein  appealed  from  was  dated  June  14,  1917.  It  will  be 
observed  th^t  the  delay  in  securing  the  distribution  was  more 
than  anticipated  in  the  contract  in  the  event  of  a  contest.  It 
is  evident  that  one  of  the  primary  reasons  for  settling  the  pro- 
posed contest  was  the  damage  which  would  result  to  the  city 
of  Sacramento  from  delay,  this  damage,  as  stated,  consisting 
in  loss  of  interest,  ii>  possible  depreciation  of  the  assets  of  the 
estate,  thus  decreasing  the  two  hundred  and  fifty  thousand 
dollar  legacy,  and  in  the  appreciation  of  the  values  of  park 
lands  which  were  to  be  purchased  by  the  city  with  the  fund  so 
bequeathed  to  it.  That  the  prediction  of  the  city  and  of  the 
executors  with  reference  to  the  depreciation  of  the  assets  of 
the  estate  was  well  founded  seems  to  be  shown  by  the  fact 
that  the  amount  distributed  to  the  city  under  the  twenty- 
eighth  clause  of  the  will,  instead  of  being  two  hundred  and 
seventy  thousand  dollars  as  anticipated,  was  $231,165.66.^ 
Suffice  it  to  say  that  it  is  apparent  from  the  whole  proceeding 
that  one  of  the  important  considerations  moving  the  city  was 
the  avoidance  of  the  expense  of  litigation  and  the  delay  in- 
volved in  a  will  contest.  By  reason  of  the  contest  filed  by 
Alexander  Morrison  they  have  suffered  both  a  delay  and  the 
expense  of  litigation.  It  was  because  of  this  possibility,  no 
doubt,  that  the  payment  of  the  fifteen  thousand  dollars  was 
made  contingent  upon  'Hhe  condition  that  no  person  other 
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than  Francis  E.  Land  shall  at  any  time  pending  the  final  dis- 
tribution of  such  estate  file  or  attempt  to  file  any  contest  of 
any  kind  of  said  will,  or  of  any  item  thereof,  or  seek  in  any 
way  to  have  the  order  setting  the  same  for  probate  changed, 
modified,  canceled,  or  annulled." 

Under  the  plain  language  of  the  contract  between  the  par- 
ties there  should  be  no  payment  to  the  appellant,  and  we  see 
no  reason  why  the  contract  should  not  be  so  construed,  and 
many  reasons  why  it  should  be  so  construed.  Plaintiff  sur- 
rendered a  right  to  inaugurate  a  contest  against  the  will  of 
the  decedent.  In  consideration  therefor  he  received  a  condi- 
tional promise  to  pay  him  the  sum  of  fifteen  thousand  dollars. 
By  reason  of  the  act  of  third  parties,  for  which  neither  party 
to  this  contract  was  responsible,  respondents  were  deprived  of 
some  of  the  substantial  benefits  contemplated  by  such  com- 
promise, and  the  appellant,  under  the  plain  terms  of  his  own 
agreement,  cannot  receive  his  anticipated  benefit. 

The  judgment  is  affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  4189.    Department  Two.— May  24,  1918.] 

B.  M.  BROWN,  Respondent,  v.  FRANKLIN  FIRE  INSUR- 
ANCE COMPANY  OF  PHILADELPHIA  (a  Corpora- 
tion), Appellant. 

iNSUSANOlt— FdUB  INSUBAMCS  FOUOT — ASSIGNMENT  OF  INTEBEST  IN  In- 

SUBED  PsoPEBTT — AGREEMENT  FOB  Bhabe  OF  Pbofits. — An  agree- 
ment bj  the  owner  of  a  stock  of  goods  with  an  agent  and  employee, 
by  the  terms  of  which  the  latter  was  to  be  paid  a  salary  and  a  pro- 
portion of  the  profits,  but  was  not  to  share  in  the  losses,  was  not  an 
assignment  of  an  interest  in  the  property,  which  would  prerent  the 
owner  from  recovering  upon  a  fire  insurance  policy  in  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  S.  Mitchell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Hmdman  &  Yskey,  for  Appellant. 
O.  C.  De  Oarmo,  for  Respondent. 

WILBUR,  J. — ^This  is  an  action  to  recover  upon  a  fire  insur- 
ance policy  upon  a  stock  of  goods  destroyed  by  fire.  The 
question  raised  is  whether  or  not  there  was  an  assignment  of 
an  interest  in  the  property  by  plaintiff  to  one  Stewart,  or  such 
a  change  of  possession  as  would  prevent  plaintiff  recovering 
under  the  terms  of  the  policy.  The  court  found  that  plain- 
tiff owned  the  property.  The  evidence  is  that  he  purchased 
the  store  and  paid  therefor,  and  installed  Stewart  as  his  agent 
and  employee  in  charge  thereof,  permitting  Stewart  to  con- 
duet  the  business  in  the  latter 's  name  as  owner,  under  an 
agreement  by  which  Stewart  was  to  receive  $125  a  month  and 
was  to  be  given  a  half  interest  in  the  business  as  soon  as  the 
profits  amounted  to  two  thousand  dollars  (the  estimated  value 
of  a  half  interest  in  the  business).  This  was  an  agreement  of 
employment,  by  which  the  employee  was  to  be  paid  upon  the 
basis  of  a  stated  salary  and  a  proportion  of  the  profits.  He 
was  not  to  share  in  the  losses  and  his  ownership  in  the  busi- 
ness was  contingent  upon  the  profits  amounting  to  enough 
to  purchase  a  hdf  interest  therein.  The  finding  of  the  court 
that  Brown  owned  the  property  is  supported  by  the  evidence. 

The  judgment  is  therefore  affirmed. 

Melvin,  J.,  and  Victor  E.  Shaw,  J.,  pro  tent.,  concurred. 


[L.  A.  No.  4231.    Department  One. — ^May  24,  1918.] 

GEORGE  E.  WAITE,  Respondent,  v.  SAN  FERNANDO 
PUBLISHING  COMPANY  (a  Corporation),  et  al., 
Appellants. 

Libel— Nkwspapib  Pubucatiom— Matter  Libeloxts  Per  Sb. — An  article 
published  in  a  newspaper  stating  both  directly  and  inferentially  that 
the  person  who  was  the  subject  of  the  article  deliberately  took  advan- 
tage of  and  overreached  a  widow  recently  bereaved,  in  a  transac- 
tion  iBYolving  the  sale  of  a  erop  of  olives^  and  proceeding  with  the 
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statoment  that  such  a  person  is  unworthy  to  be  elected  to  an  oiBee  of 
publie  honor  and  trust  to  which  he  aspires,  is  clearly  libelous  per  se. 

Id. — Pleadings — SuFriciBNOT  of  Complaint. — ^A  complaint,  in  an  ac- 
tion for  libel,  setting  forth  such  a  publication,  and  alleging  that  it 
has  caused  and  now  causes  the  plaintiff  great  humiliation,  pain  and 
Buffering,  and  has  injured  and  is  injuring  the  plaintiff's  reputation 
in  the  community,  is  a  sufficient  stittement  of  a  cause  of  action,  not- 
withstanding a  statement  also  contained  therein  that  the  plaintiff 
is  "of  good  name  and  reputation,"  that  he  "has  had  and  now  has  a 
wide  circle  of  business,  social,  and  political  friends." 

Id. — ^Mental  Sxtfyebing — Evidence — Age  and  Sex  or  Plaintiiv's  Chil- 
DBEN. — The  trial  court  in  such  a  case  properly  permitted  the  plain- 
tiff to  testify  as  to  the  ages  and  sex  of  his  children,  upon  the  prin- 
ciple that  as  mental  suffering  entitles  a  plaintiff  in  cases  of  that 
character  to  compensation,  such  suffering  may  be  increased  and  the 
damages  consequently  enhanced  by  plaintiff's  consciousness  of  the 
fact  that  members  of  his  family  would  suffer  by  reason  of  the  dis- 
grace visited  upon  him  by  the  libelous  charge. 

Id. — Conversations  Subsequent  to  Pubucation  —  Admissibiutt  in 
Evidence. — Evidence  of  conversations  with  certain  of  the  defendants 
subsequent  to  the  publication  of  the  article,  concerning  the  publica- 
tion and  the  defense  such  defendants  meant  to  interpose,  and  tend- 
ing to  show  that  each  of  the  defendants  had  actual  knowledge  of  the 
fact  and  contentls  of  the  published  article,  and  that  after  such  notice 
they  took  no  steps  to  have  it  withdrawn,  and  expressly  approved  its 
publication,  was  competent  and  proper  for  the  purpose  of  showing 
actual  malice  on  the  part  of  those  defendants. 

Id. — Newspapeb  Interview. — A  defamatory  article  otherwise  libelons 
per  se  does  not  lose  its  character  in  that  regard,  because  couched  in 
the  form  of  an  interview,  or  accompanied  by  a  statement  that  it  is 
"reported"  or  "asserted"  or  "believed"  to  be  true. 

Id. — Punitive  Damages. — ^Where  the  complaint  in  an  action  for  dam- 
ages for  Ubel  charged  the  defendants  with  express  malice  and  with 
the  malicious  intent  of  injuring  plaintiff's  reputation,  and,  though  it 
did  not  expressly  pray  for  punitive  damages  in  so  many  words,  did 
ask  for  a  general  verdict  of  twenty  thousand  dollars,  and  the  jury, 
in  response  to  special  interrogatories,  found  compensatory  damages 
in  the  sum  of  two  thousand  dollars  and  exemplary  damages  in  the 
sum  of  one  thousand  dollars,  and  the  evidence  in  the  record  justi- 
fled  the  jury  in  finding  the  averments  of  malice  true,  the  jury  was 
justified  in  making  its  award  of  the  sum  allowed  for  exemplaiy 
damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 
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The  facta  are  stated  in  the  opinion  of  the  court. 
Haas  &  Dnnnigan,  and  J.  J.  Wilson,  for  Appellants. 
Spencer  Thorpe,  and  Erwin  W.  Widney,  for  Respondent. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  plaintiff's  favor  in  an  action  for  libel,  alleged  to  have 
consisted  in  the  publication  in  a  certain  newspaper  owned  and 
controlled  by  the  defendants  of  a  certain  article  defamatory 
of  the  plaintiff's  character.  The  jury  returned  a  general  ver- 
dict of  three  thousand  dollars'  damages  against  the  defend- 
ants, and  in  response  to  special  interrogatories  found  com- 
pensatory damages  in  the  sum  of  two  thousand  dollars  and 
exemplary  damages  in  the  sum  of  one  thousand  dollars.  From 
the  judgment  entered  upon  such  verdict  the  defendants  prose- 
cute this  appeal. 

The  appellants'  first  contention  is  that  the  complaint  does 
not  state  facts  suflScient  to  constitute  a  cause  of  action.  This 
claim  is  predicated  upon  that  portion  of  the  complaint  in 
which  the  plaintiff  avers  that  he  **was  at  all  the  times  herein 
mentioned  and  now  is  a  citizen  of  the  state  of  California  of 
good  name  and  reputation,"  and  that  ''he  has  had  and  now 
has  a  wide  circle  of  business,  financial,  social,  and  political 
friends,  and  was  at  all  the  times  herein  mentioned  and  now  is 
engaged  in  conducting  his  private  business  affairs  and  in 
building  up  his  personal  reputation  and  business  standing  in 
the  community  in  which  he  lives."  The  appellants  urge  that 
these  averments  of  the  plaintiff's  complaint  show  that  he  was 
in  no  way  damaged  by  the  publication  complained  of,  and 
hence  had  no  cause  of  action.  But  the  complaint  goes  much 
further  in  its  averments  as  to  the  plaintiff's  injury  than  the 
foregoing  excerpts  would  show.  It  sets  forth  in  terms  a  pub- 
lication which,  both  directly  and  inferentially,  charges  that 
the  plaintiff  deliberately  took  advantage  of  and  overreached 
a  widow  recently  bereaved  and  in  ill  health  in  a  business  trans- 
action involving  the  sale  of  a  crop  of  olives ;  and  then  proceeds 
to  state  that  such  a  person  is  unworthy  to  be  elected  to  an 
office  of  public  honor  and  trust,  to  which  he  aspires.  The 
article  was  clearly  and  unmistakably  libelous  per  se.  The 
complaint  proceeds  to  alle^'e  **that  the  publication  of  said 
article  has  caused,  and  does  now  cause,  plaintiff  great  humilia- 
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tion,  pain,  and  suffering;  has  injured  and  is  injuring  plain- 
tiff's reputation  in  the  community  where  he  lives  and  through- 
out the  territory  covered  by  the  circulation  of  said  newspaper, 
and  has  injured,  and  is  injuring,  plaintiff  personally,  finan- 
cially, politically,  and  socially  throughout  said  territory,. and 
tended  to,  and  tends  to,  destroy  plaintiff's  personal,  financial, 
political,  and  social  standing  throughout  said  territory."  It 
requires  no  argument  to  show  that  the  complaint,  read  as  a 
whole,  constitutes  a  cause  of  action. 

The  next  contention  of  the  appellants  is  that  the  trial  court 
erred  in  overruling  an  objection  to  the  following  question 
asked  plaintiff  while  testifying  as  a  witness  in  support  of  the 
averments  of  his  complaint :  '^Q.  What  is  the  age  of  your  chil- 
dren and  the  sex  of  eachT"  A  similar  inquiry  was  held 
proper  in  the  earlier  cases  of  Rhodes  v.  Naglee,  66  Cal.  677, 
[6  Pac.  863],  and  Dixon  v.  Allen,  69  Cal.  527,  [11  Pac.  179], 
while  the  question  in  almost  its  precise  form  was  held  to  be 
permissible  in  the  case  of  Cakill  v.  Murphy,  94  Cal.  29,  [28 
Am.  St.  Bep.  88,  30  Pac.  195],  wherein  the  court,  after  citing 
the  foregoing  cases,  stated  that  the  rule  rests  upon  the  prin- 
ciple that  as  mental  suffering  entitles  a  plaintiff  to  compensa- 
tion in  cases  of  this  character,  such  suffering  may  be  increased 
and  the  damages  consequently  enhanced  by  his  consciousness 
of  the  fact  that  members  of  the  plaintiff's  family  would  suffer 
by  reason  of  the  disgrace  visited  upon  him  by  the  slanderous 
charge.  It  follows  that  the  trial  court  was  not  in  error  in  its 
ruling  in  the  instant  case. 

The  next  contention  of  the  appellants  is  that  the  court  erred 
in  permitting  one  of  plaintiff's  witnesses  to  testify  to  a  cer- 
tain conversation  after  the  publication  of  the  article,  had  with 
the  defendants  Wilson,  Hille,  and  Eigholz,  concerning  the 
publication  of  the  article  and  the  defense  they  meant  to  inter- 
pose in  the  action.  The  purpose  of  this  inquiry  was  that  of 
showing  that  these  defendants  had  each  actual  knowledge  of 
the  fact  and  contents  of  the  published  article,  and  that,  after 
such  notice,  they  not  only  took  no  steps  to  have  its  charges 
withdrawn,  but  expressly  approved  its  publication.  This  was 
for  the  purpose  of  showing  actual  malice  on  the  part  of 
these  defendants  in  making  and  persisting  in  the  defamatory 
charges  which  the  article  contained.  The  conversation  sought 
to  be  elicited  was  entirely  competent  and  proper  for  these  pur- 
poses.     (Preston  v.  Frey,  91  Cal.  107,  [27  Pac.  533].) 
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The  next  several  contentions  of  the  appellants  have  refer- 
ence to  a  number  of  instructions  which  the  court  gave,  or 
which  it  refused  to  give  at  the  defendant's  request.  Some  of 
these  contentions  are  predicated  upon  the  assumption  that  the 
article  in  question  was  not  libelous  per  se.  This  contention 
has  already  been  disposed  of,  but  it  might  be  added  that  a  de- 
famatory article  which  would  be  libelous  per  se,  if  its  matter 
was  directly  stated,  does  not  lose  its  quality  in  this  regard 
because  it  is  couched  in  the  form  of  an  interview  with  another 
person,  or  because  it  seeks  to  avoid  its  otherwise  obvious  char- 
acter as  a  libel  per  $e  by  the  statement  that  it  is  reported  or 
asserted  or  believed  to  be  true.  (Gilman  v.  McClatchy,  111 
Cal.  606,  [44  Pac.  241] ;  Ediuards  v.  San  Jose  etc.  Soc,  99  Cal. 
431,  [37  Am.  St.  Rep.  70,  34  Pac.  128]  5  Wilson  v.  Fitch,  41 
Cal.  363.) 

The  appellants'  critcism  of  the  other  instructions  given  or 
refused  have  not  sufficient  merit  to  require  separate  consid- 
eration. The  instructions  of  the  trial  court,  taken  as  a  whole, 
very  fully  and  fairly  stated  the  law  of  libel  applicable  to  the 
case  at  bar. 

The  appellants'  final  contention  is  that  the  verdict  of  the 
jury  was  contrary  to  law,  in  so  far  as  it  undertook  to  assess 
punitive  damages  against  the  defendants  for  being  actuated 
by  actual  malice  in  making  the  publication  complained  of. 
Much  of  the  argument  addressed  to  this  point  is  occupied  with 
a  discussion  of  the  evidence  and  the  deductions  to  be  drawn 
therefrom,  but  these  were  matters  for  the  jury.  The  com- 
plaint charged  the  defendants  with  express  m«dice  and  with 
the  malicious  intent  of  injuring  plaintiff's  reputation.  There 
is  sufficient  evidence  in  the  record  to  have  justified  the  jury 
in  finding  these  averments  to  be  true.  The  plaintiff,  it  is  true, 
did  not  expressly  pray  for  punitive  damages  in  so  many 
words,  but  he  did  ask  for  a  general  verdict  for  damages  in  the 
sum  of  twenty  thousand  dollars.  This  was  sufficient  to  have 
justified  the  jury  in  making  its  award  of  the  sum  allowed  for 
exemplary  damages.  We  find  no  merit,  therefore,  in  the 
appellants'  contention  in  this  regard. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 
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[S.  P.  No.  8017.    In  Bank.— May  27,  1918.] 

MABIN  MUNICIPAL  WATER  DISTRICT  (a  Public  Corpo- 
ration), Respondent,  v.  MARIN  WATER  AND  POWER 
COMPANY  (a  Corporation),  et  al.,  Appellants. 

T3MINENT  Domain — Pubbio  Utilities  Act— Oondbmnation  of  Property 
Devoted  to  Publio  Use-^Detekmination  of  Value — Finding  of 
Railroad  Commission  Conclusive. — Under  section  47  of  the  Publio 
Utilities  Aet,  where,  after  the  railroad  eommission  has  fixed  and  de- 
termined  and  certified,  in  accordance  with  section  70  of  the  act,  the 
compensation  that  should  be  paid  hj  a  county  municipal  water  dis- 
trict or  other  public  corporation  to  acquire  an  existing  public  utility, 
the  district  or  public  corporation  desiring  to  acquire  such  existing 
public  utility  commences  an  action  in  the  superior  court  to  take  the 
property  under  eminent  domain  proceedings,  the  finding  of  the  eom- 
mission on  the  subject  of  value  is  final  and  conclusive,  and  the 
superior  court  is  not  authorized  to  determine  the  value  of  the  prop- 
erty, and  give  judgment  for  such  value,  as  the  compensation  to  be 
paid  to  the  owner. 

Id. — Constitutional  Law— Power  op  Railroad  Commission  to  Fix 
Compensation. — Section  47  of  the  Public  Utilities  Act,  in  so  far  as 
it  provides  for  the  taking  of  property  at  the  time  of  the  judgment 
in  the  superior  court,  upon  payment  of  the  value  previously  fixed  by 
the  commission,  is  not  in  conflict  with  any  provision  of  the  consti- 
tution of  California,  since  section  23a  of  article  XII  of  the  consti- 
tution, which  was  adopted  as  an  amendment  in  November,  1914, 
gives  the  legislature  authority  to  confer  upon  the  railroad  commie- 
sion  the  power  to  fix  the  just  compensation  for  existing  public  utili* 
ties,  and  confirms  and  declares  valid  all  acts  of  the  legislature  pre- 
viously adopted,  which,  of  course,  includes  said  section  47  of  the 
Public  Utilities  Act  and  renders  it  immune  from  attack,  as  violative 
of  any  provisions  of  the  state  constitution  on  the  subject  of  eminent 
domain. 

Id.— Federal  Constitution— Due  Process  op  Law — Equal  Protection. 
Section  47  of  the  Public  Utilities  Act  is  not  violative  of  the  clauses 
of  the  federal  constitution  prohibiting  a  state  from  depriving  a  per- 
son of  his  property  without  due  process  of  law,  or  denying  him  the 
equal  protection  of  the  laws,  since  that  section  provides  in  express 
terms  for  the  ascertainment  and  payment  to  the  owner  of  just  com- 
pensation for  the  property  taken,  and  creates  a  special  proceeding 
in  eminent  domain,  including  the  ascertainment  of  value  by  the  rail- 
road commission  by  a  proceeding  which  has  been  directly  held  to  be 
of  a  judicial  character. 
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]J». — JuBT  NOT  EssENTiAU — ^It  ifl  not  estential  to  "due  proeeia/'  as  re- 
quired by  the  fourteenth  amendment  to  the  United  States  constitu- 
tion, that  the  compensation  to  be  paid  for  property  taken  or  dam- 
aged under  the  power  of  eminent  domain  be  fixed  by  a  jury. 

Ii>. — Discrimination. — The  inhibition  in  the  federal  constitution  against 
a  state  denying  any  person  the  equal  protection  of  the  laws  does  not 
prohibit  a  state  from  establishing  different  rules  of  procedure  for 
different  classes  of  cases  or  of  litigants,  provided  the  variations  re- 
late merely  to  matters  of  procedure,  and  do  not  operate  to  deprive 
any  class  of  substantial  equality  in  the  adjudication  of  its  rights  or 
liabilities;  and  none  of  the  discriminations  between  the  mode  of  con- 
demning property  under  the  general  law  (Code  of  Civil  Procedure, 
•eetion  1238  et  seq)  and  the  procedure  provided  by  section  47  of 
the  Public  Utilities  Act  for  condemning  the  property  of  public  utili- 
ties in  certain  cases  goes  to  any  matter  of  essential  or  fundamental 
right,  but  only  to  mere  matters  of  procedure. 

Id. — Distinct  Classes  of  Pubuo  Cobpobations — Justification  for  Dis- 
ORiMiNAit>RT  Legislation. — The  corporations  which,  under  section  47 
of  the  Public  Utilities  Act,  are  empowered  to  own  and  operate  pub- 
lic utilities  clearly  constitute  a  class  sufficiently  distinct  from  all 
other  persons  or  corporations  engaged  in  public  service,  and  desiring 
to  acquire  property  for  publie  use,  to  justify  peculiar  legislation  re* 
lating  to  them. 

Id. — ^Datr  at  Which  Value  Estimated — Code  Section  Inapplicable. — 
Section  1249  of  the  Code  of  Civil  Procedure  has  no  application  in 
actions  authorized  by  section  47  of  the  Public  Utilities  Act,  with 
respect  to  the  date  at  which  the  value  of  property  taken  for  publie 
use  shall  be  estimated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lilienthal,  McKinstry  &  Raymond,  for  Appellants. 

Curtis  H.  Lindley,  and  Oeorge  H.  Harlan,  for  Respondent. 

SHAW,  J. — This  was  a  proceeding  in  condemnation  by  the 
plaintiff  to  acquire  the  property  devoted  to  public  use  by  the 
defendant  Marin  Water  and  Power  Company.  The  other  de- 
fendant is  only  indirectly  interested  in  the  proceeding  and  its 
interests  need  not  be  further  considered.  The  appeal  was 
originally  taken  to  the  district  court  of  appeal  of  the  first  dis- 
trict, and  the  judgment  was  there  affirmed  upon  an  opinion 
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by  Mr.  Justice  Bichardi.  Thereafter,  upon  petition;  the  d»- 
oision  of  that  court  was  yacated  and  the  case  transferred  to 
this  court  for  further  consideration.  The  facts  and  questions 
involved  in  the  case  are  well  stated  in  the  following  portions 
of  the  opinion  of  Justice  Richards : 

''This  is  an  appeal  from  a  judgment  in  favor  of  the  plain- 
tiff in  an  action  instituted  for  the  purpose  of  the  condemna- 
tion of  the  defendants'  properties  for  public  uses.  The  appeal 
is  taken  upon  the  judgment-roll. 

**The  first  and  practically  only  point  presented  by  the  appel- 
lants is  that  the  court  erred  in  striking  out  certain  portions  of 
the  defendants'  amended  answer  upon  plaintiff's  motion,  and 
upon  the  ground  that  the  portions  of  the  said  amended  an- 
swer assailed  by  said  motion  tendered  no  issuable  facts  and 
that  the  same  were  immaterial,  irrelevant  and  redundant 
matter. 

"A  brief  statement  of  the  facts  of  the  case  will  suffice  for 
the  purpose  of  a  review  of  this  contention :  The  plaintiff  herein 
is  a  public  corporation  formed  for  the  purpose  of  supplying 
the  inhabitants  of  a  designated  district  in  Marin  County  with 
water.  The  defendant  Marin  Water  and.  Power  Company 
owned  the  lands  and  properties  described  in  the  complaint, 
and  upon  these  the  defendant  Mercantile  Trust  Company  of 
San  Francisco  had  a  lien  under  the  terms  of  a  trast  deed. 
The  said  plaintiff  determined  by  proper  resolution  that  the 
public  interest  required  the  acquirition  by  it  of  the  said  proper- 
ties of  the  defendants  for  its  public  uses,  and  thereupon  insti- 
tuted a  proceeding  before  the  railroad  commission  of  the  state 
of  California  under  the  provisions  of  the  Public  Utilities  Act, 
for  the  purpose  of  having  determined  the  values  of  the  defend- 
ants' said  properties  and  the  just  compensation  which  should 
be  paid  by  the  plaintiff  therefor  in  its  proposed  condemna- 
tion suit ;  and  such  steps  were  taken  in  that  proceeding  that 
on  the  ninth  day  of  April,  1915,  the  railroad  commission  filed 
its  findings  to  the  effect  that  the  just  compensation  which 
should  be  paid  for  said  properties  was  the  sum  of  one  million 
two  hundred  thousand  five  hundred  dollars.  This  decision  of 
the  commission  became  final  on  May  10,  1915 ;  and  under  the 
provisions  of  section  47  of  the  Public  Utilities  Act  the  earliest 
date  thereafter  upon  which  the  plaintiff  could  commence  this 
action  for  the  condemnation  of  said  properties  was  May  31, 
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1915.  This  action  was  begun  on  June  5,  1915.  The  answer 
of  the  defendants  was  filed  on  December  17, 1915,  and  in  their 
said  answer  the  defendants  did  not  put  in  issue  by  any  suffi- 
cient pleading  the  question  as  to  whether  the  findings  and  con- 
clusions of  the  railroad  commission  as  to  the  values  of  their 
properties  were  just  and  reasonable,  but  attacked  the  proceed- 
ings before  the  commission  on  other  grounds.    On  March  16, 

1916,  a  few  days  before  the  case  came  to  trial,  the  defendants 
filed  an  amended  answer  in  which  the  following  averments 
apx)ear : 

**  'For  a  separate  and  distinct  defense  alleges  that  the  value 
of  the  properties  of  defendant  Marin  Water  and  Power  Com- 
pany is  at  the  present  time  far  greater  than  the  value  thereof 
at  the  date  of  the  said  award  of  the  said  railroad  commission 
of  the  state  of  California,  and  that  the  condemnation  thereof 
at  this  time  for  a  price  determined  at  a  time  when  their  value 
was  less,  as  aforesaid,  operates  to  deprive  defendants  and  each 
thereof  of  property  without  due  process  of  law.' 

**  'For  a  separate  and  distinct  answer  denies  that  the  pro- 
ceedings before  the  railroad  commission  of  the  state  of  Cali- 
fornia referred  to  in  said  complaint  were  conducted  in  all 
respects,  or  any  respects,  according  to  law;  and  in  this  con- 
nection alleges  that  such  proceedings  were  not  conducted 
according  to  law,  and  in  this  connection  admits  that  the  com- 
pensation fixed  by  said  railroad  commission  of  the  state  of 
California  for  the  lands,  properties,  and  rights  of  defendant 
Marin  Water  and  Power  Company  was  and  is  the  sum  of 
$1,200,150,  and  denies  that  such  compensation  is  just.' 

**The  plaintiff  moved  to  strike  out  the  above  averments 
from  the  defendants'  amended  answer  as  presenting  no  issu- 
able facts  and  as  immaterial,  irrelevant,  and  redundant.  The 
court  granted  said  motion,  and  its  order  in  so  doing  consti- 
tutes the  chief  ground  of  the  defendants'  contention  upon 
this  appeal." 

The  first  of  the  above-quoted  paragraphs  of  the  answer  was 
filed  upon  the  theory  that  the  superior  court,  in  an  action  for 
condemnation  begun  under  section  47  of  the  Public  Utilities 
Act,  is  authorized  to  determine  the  value  of  the  property  at 
the  time  of  the  trial,  and  give  judgment  for  such  value,  as  the 
compensation  to  be  paid  to  the  owner.  We  find  nothing  in 
support  of  this  theory  in  the  statute  governing  the  subject. 


Digitized  by 


Google 


312        Marin  M.  W.  Dist.  v.  Marin  W.  etc.  Co.     [178  Cal. 

Section  47  is  extremely  prolix  and  complex  in  its  diction, 
but  so  far  as  this  ease  is  concerned,  the  plan  therein  provided 
is  comparatively  simple  and  may  be  briefly  stated. 

Certain  named  classes  of  public  corporations,  including  the 
plaintiff,  desiring  to  take  over  and  operate  an  existing  public 
utility,  may  proceed,  as  in  that  section  provided,  to  acquire 
the  property  of  the  owner  of  such  public  utility  which  is  de- 
voted to  such  public  use.  It  must  file  a  petition  with  the  rail- 
road commission  to  have  the  just  compensation  to  be  paid  to 
the  owner  of  the  property  determined.  Thereupon  the  com- 
mission shall  proceed  in  the  maimer  provided  in  section  70  of 
the  act,  to  determine  such  compensation.  Within  sixty  days 
after  the  commission  has  certified  its  findings,  such  public  cor- 
poration must  commence  an  action  in  eminent  domain  to  take 
the  property,  the  value  of  which  has  been  so  determined  by 
the  commission.  In  such  action  the  finding  of  the  commission 
on  the  subject  of  value  ^^shall  be  deemed  final  and  conclusive 
between  the  parties,"  and  after  determining  the  right  and 
power  of  the  public  corporation  to  take  the  property  as  pro- 
posed, as  provided  in  the  chapter  of  the  Code  of  Civil  Pro- 
cedure relating  to  proceedings  in  eminent  domain  (sections 
1237-1264),  the  court  in  such  action  shall  give  judgment,  fix- 
ing as  the  amount  of  compensation  to  be  paid  to  the  owner,  the 
value  of  the  properly  as  found  by  the  commission  in  such  cer- 
tified findings. 

It  will  be  seen  from  these  provisions  that  in  the  action  in 
eminent  domain  to  be  begun  under  this  section,  the  superior 
court  has  no  function  to  perform  concerning  the  value  of  the 
property,  but  must  take  the  finding  of  the  commission  as  con- 
clusive on  the  subject.  The  appellant  claims  that  authority 
for  a  new  finding  on  the  subject  by  the  superior  court  is  to  be 
found  in  section  70  of  the  act.  Section  47  declares  that  the 
commission  shall  proceed  to  make  the  determination  as  to  com- 
pensation and  value  **in  accordance  with  the  provisions  of 
section  70  of  this  Act"  Section  70  was  originally  enacted, 
before  the  amendment  of  1913  to  section  47,  providing  for 
valuations  for  purposes  of  condemnation  by  the  public  corpo- 
rations there  named.  It  has  not  been  changed  since  its  origi- 
nal enactment  in  1911.  At  that  time  the  commission  was 
authorized  to  value  the  property  of  public  utilities  only  for 
purposes  of  regulation.  With  this  end  in  view  the  section 
provided  that  after  determining  the  value  of  the  property  of 
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any  public  utility,  the  commission  may  from  time  to  time  make 
revaluations  thereof,  and  of  any  improvements  thereto,  for 
the  purpose  of  ascertaining  the  value  thereof  at  some  subse- 
quent time,  and  that  said  supplemental  finding  shall  be  con- 
sidered in  connection  with  and  as  a  part  of  the  original  find- 
ings, and  as  amendatory  thereof.  There  is  nothing  in  these 
provisions  which  authorizes  the  superior  court  to  inquire  con- 
cerning the  value  of  the  property  or  to  find  a  value  different 
from  that  previously  determined  and  certified  by  the  railroad 
commission.  If  any  additional  findings  of  value  can  be  made 
for  the  purposes  of  a  condemnation  suit  under  section  47,  they 
must  be  made  by  the  railroad  commission  and  not  by  the  supe- 
rior court.  That  section  provides  for  a  deduction  from  the 
valuation  originally  fixed  by  the  commission,  on  account  of 
depreciation  or  deterioration  in  the  value  of  the  property 
before  payment  of  compensation  is  made.  The  amount  of 
such  deduction,  however,  is  not  to  be  determined  by  the  supe- 
rior court,  but  is  to  be  determined  by  the  railroad  commission 
after  the  judgment  of  condemnation  is  made  in  the  superior 
court.  Section  47  declares  that  the  judgment  shall  provide 
that  it  shall  be  subject  to  modification  accordingly,  if  such 
finding  is  made.  There  is  no  provision  for  any  finding  on  the 
subject  by  the  superior  court.  The  section  provides  that  a 
petition  to  the  commission  to  determine  the  amount  of  such 
deduction  may  be  made  by  the  public  corporation  at  any  time 
after  the  first  application  to  the  commission  and  before  the 
payment  of  the  compensation  fixed  by  the  judgment  of  the 
superior  court.  But  no  provision  is  made  for  a  finding  by 
the  court  of  a  subsequent  increase  in  value. 

The  effect  of  section  47  is  to  provide  a  scheme  for  the  con- 
demnation of  property  by  the  public  corporations  mentioned 
therein,  by  a  proceeding  wherein  the  value  is  to  be  fixed  by  the 
railroad  commission,  and  the  right  and  power  of  such  public 
corporation  to  condemn  the  property  is  to  be  determined  by 
the  superior  court.  The  enforcement  thereof  is  also  given 
over  to  the  superior  court.  The  appellant  contends  that  if  it 
shall  be  construed  to  provide  for  the  taking  of  the  property 
at  the  time  of  the  judgment  in  the  superior  court,  upon  pay- 
ment of  the  value  previously  fixed  by  the  commission,  it  would 
be  unconstitutional.  The  argument  is  that  the  owner  is  en- 
titled to  the  value  of  the  property  at  the  time  it  is  taken,  and 
that  he  cannot  be  deprived  thereof  for  public  use  upon  pay- 
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ment  as  compensation  of  the  value  fixed  at  a  previous  time, 
unless  it  shall  appear  that  there  has  been  no  increase  in  value 
up  to  the  time  it  is  taken. 

So  far  as  the  provisions  of  the  constitution  of  California  are 
concerned,  the  proposition  is  without  merit.  In  November, 
1914,  after  the  amendment  of  section  47  in  1913,  the  consti- 
tution itself  was  amended  by  the  addition  thereto  of  section 
23a,  article  XII,  giving  the  legislature  authority  to  confer 
upon  the  railroad  commission  the  power  to  fix  the  just  com* 
pensation  to  be  paid  for  existing  public  utilities  as  provided 
in  section  47,  and  confirming  and  declaring  valid  all  acts  of 
the  legislature  previously  adopted,  which,  of  course,  includes 
said  amendment  of  section  47.  It  follows  that  if  any  of  the 
provisions  of  said  section  should  be  deemed  to  be  in  violation 
of  any  provision  of  the  constitution  on  the  subject  of  eminent 
domain,  the  amendment  of  1914  to  article  XII  would  super- 
sede such  provision  and  render  the  act  immune  from  attack 
on  such  grounds. 

Nor  is  the  enactment,  we  think,  violative  of  the  clauses  of 
the  federal  constitution  prohibiting  a  state  from  depriving  a 
person  of  his  property  without  due  process  of  law,  or  denying 
him  the  equal  protection  of  the  laws. 

It  is  not  to  be  doubted  that,  irrespective  of  any  more  spe- 
cific requirements  in  state  constitutions,  the  due  process  clause 
of  the  fourteenth  amendment  requires  compensation  to  be 
made  or  secured  to  the  owner  of  private  property  taken  by 
authority  of  the  state  for  public  use.  (Chicago,  B.  A  Q,  B.  B. 
Co,  V.  Chicago,  166  U.  S.  226,  [41  L.  Ed.  979,  17  Sup.  Ct 
Rep.  581].)  But  section  47  of  the  Public  Utilities  Act  pro- 
vides in  express  terms  for  the  ascertainment,  and  the  payment 
to  the  owner,  of  **  just  compensation"  for  property  taken.  It 
18  contended  that  the  scheme  of  valuation  is  not  fair  to  the 
owners  of  public  utilities,  in  that  the  value  is  fixed  as  of  the 
time  of  the  hearing  by  the  railroad  commission,  which  must 
precede  the  commencement  of  the  formal  condemnation  suit. 
Under  the  general  law  relative  to  eminent  -domain,  the  value 
of  property  taken  is  assessed  as  of  the  date  of  the  issuance 
of  summons.  (Code  Civ.  Proc,  sec.  1249.)  It  is  settled  by 
our  decisions  that  this  rule  (the  equivalent  of  which  is  found 
in  many  other  states,  15  Cyc.  721)  involves  no  violation  of 
constitutional  right.  (Calif orma  Southern  B,  B.  Co.  v.  Kitiu 
haU,  61  Cal.  90;  Tehama  County  v.  Bryan,  68  Cal.  57,  [8  Pac. 
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673] ;  San  Jose  etc.  B.  B.  Co.  v.  Man/ne,  83  Cal.  566,  [23  Pac. 
622] ;  Los  Angeles  v.  Pomeroy,  124  Cal.  697,  648,  [57  Pac. 
585] ;  Sacramento  Terminal  Co.  v.  McDougaU,  19  Cal.  App. 
562,  [126  Pac.  503].)  On  analysis,  it  will  be  found  that  the 
distinction  between  the  code  provisions  and  those  of  the  Pub- 
lic Utilities  Act  is  formal  rather  than  substantial.  Section 
47  creates  a  special  proceeding  in  eminent  domain.  The  as- 
certainment of  value  by  the  railroad  commission,  and  the  sub- 
sequent action  in  the  superior  court,  in  which  the  previous 
finding  of  value  is  made  conclusive,  are  both  parts  of  that  pro- 
ceeding. The  hearing  by  the  commission  on  the  question  of 
value  is  merely  a  step  in  the  litigation  prosecuted  to  enforce 
the  right  of  eminent  domain.  In  effect,  therefore,  the  value 
is  fixed  as  of  the  date  of  the  institution  of  the  condemnation 
proceeding,  as  it  is  in  cases  prosecuted  under  the  code  sec- 
tions alone. 

The  fixing  of  the  amount  payable  as  compensation  for  prop- 
erty taken  for  public  use  presents  a  judicial  question  (Monon- 
gahela  Nov.  Co.  v.  United  States,  148  U.  S.  312, 327,  [37  L.  Ed. 
463,  13  Sup.  Ct.  Rep.  622]),  and  it  may  well  be  that  due  pro- 
cess of  law  would  be  lacking  in  a  proceeding  by  which  the 
state  should  assume  to  take  private  property  without  provid- 
ing for  the  ascertainment  of  compensation  by  some  form  of 
judicial  proceeding.  The  Public  Utilities  Act  is  not,  how- 
ever, open  to  criticism  on  this  ground.  The  hearing  provided 
for  to  determine  the  amount,  under  section  47,  is  to  be  held  in 
the  manner  provided  in  section  70,  and  that  section  guaran- 
tees to  the  owner  affected  written  notice  of  the  hearing, 
together  with  the  right  to  be  heard  and  to  introduce  evidence. 
That  the  valuation  proceeding  before  the  commission  is  judi- 
cial in  character  was  directly  held  by  this  court  in  its  review, 
on  certiorari,  of  the  finding  of  value  made  in  the  case  of  this 
very  appellant.  {Marin  Wa:ter  dk  Power  Co.  v.  Bailroad  Comr 
wission,  171  Cal.  706,  712,  [Ann.  Cas.  1917C,  114,  154  Pac. 
B64].) 

Finally,  on  this  branch  of  the  inquiry,  it  may  be  remarked 
that  it  is  not  essential  to  the  due  process  as  required  by  the 
fourteenth  amendment  that  the  compensation  to  be  paid  for 
property  taken  or  damaged  under  the  power  of  eminent 
domain  be  fixed  by  a  jury.  (15  Cyc.  873;  Chicago,  B.  &  Q. 
B.  B.  Co.  V.  Chicago,  166  U.  S.  244,  245,  [41  L.  Ed.  979,  17 
Sup.  Ct.  Bep.  581] ;  Bauman  v.  Boss,  167  U.  S.  548,  [42  L.  Ed. 
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270,  17  Sup.  Ct.  Rep.  966].     See  KoppiJcus  v.  State  Cwpitol 
Commission,  16  Cal.  248;  People  v.  Blake,  19  Cal.  579.) 

The  contention  that  the  procedure  authorized  by  the  Public 
Utilities  Act  deprives  the  appellant  of  the  equal  protection 
of  the  laws  is  based  upon  the  discriminations  to  which  we  have 
just  referred  between  the  mode  of  condemning  property  under 
the  general  law  and  that  provided  by  section  47  for  condemn- 
ing the  property  of  public  utilities  in  certain  cases.  None  of 
these  discriminations,  as  we  have  seen,  goes  to  any  matter  of 
essential  justice  or  fundamental  right.  The  constitutional 
provision  under  consideration  does  not  prohibit  a  state  from 
establishing  different  rules  of  procedure  for  different  classes 
of  cases  or  of  litigants,  provided  the  variations  relate  merely 
to  matters  of  procedure,  and  do  not  operate  to  deprive  any 
class  of  substantial  equality  in  the  adjudication  of  its  rights 
or  liabilities.  (12  C.  J.  948;  Cincinnati  St.  Ry,  Co.  v.  Snell, 
193  U.  S.  30,  [48  L.  Ed.  604,  24  Sup.  Ct.  Rep.  319] ;  Cook  v. 
Buy  Mfg.  Co.,  159  Cal.  694,  [115  Pac.  318].)  In  condemna- 
tion proceedings,  so  long  as  the  state  provides  a  fair  and  equi- 
table judicial  inquiry,  in  which  the  parties  interested  are 
allowed  to  be  heard  and  present  evidence,  and  are  protected  in 
their  right  to  have  just  compensation,  they  are  not  deprived 
of  the  equal  protection  of  the  laws  because  the  state,  under 
authority  of  its  own  constitution,  has  seen  fit  to  provide  for 
other  classes  of  cases  a  different  method  or  a  different  tribu- 
nal for  accomplishing  the  same  result.  {South  Carolina  etc. 
B.  Co.  V.  Amsrican  Tel.  &  Tel.  Co.,  65  S.  C.  459,  [43  S.  E.  970] ; 
Kenmbec  Water  Dist.  v.  WatervUle,  96  Me.  234,  [52  Atl. 
774].)  Whether  the  property  of  public  utilities  forms  a  class 
which  may  fairly  be  thought  to  require  a  different  kind  of 
procedure  from  that  adopted  for  the  taking  of  other  property 
by  eminent  domain  is  primarily  a  question  for  the  state  itself. 
Elements  of  peculiar  complication  and  difficulty  are  often  in- 
volved in  the  valuation  of  the  property  of  a  public  utility. 
The  fact  that  public  utilities  are  subject  to  constant  regula-* 
tion  and  examination  by  the  railroad  commission  may  well 
have  led  the  legislature  to  conclude  that  that  commission  was 
best  able  to  make  a  just  and  equitable  appraisement  of  their 
property.  (Kennebec  Water  Dist.  v.  WaterviUe,  supra.)  So 
far  as  defendants  are  concerned,  the  classification  made  by 
the  act  cannot,  therefore,  be  regarded  as  purely  arbitrary.  It 
is  not  claimed  that  any  constitutional  right  of  the  appellant 
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is  invaded  by  the  limitation  of  the  right  to  proceed  as  plain- 
tiffs under  section  47  to  certain  kinds  of  public  corporations, 
which  are  empowered  to  own  and  operate  public  utilities. 
Such  corporations  clearly  constitute  a  class  sufficiently  dis- 
tinct from  all  other  persons  or  corporations  engaged  in  pub- 
lic service  and  desiring  to  acquire  property  for  the  public  use, 
to  justify  peculiar  legislation  relating  to  them. 

Little  need  be  said  concerning  the  second  of  the  above- 
quoted  paragraphs  stricken  out  by  the  court  below.  The 
appellant  calls  attention  to  the  fact  that  the  complaint  itself 
alleged  that  the  proceedings  before  the  railroad  commission 
were. conducted  in  aU  respects  according  to  law,  and  it  is 
claimed  that  this  is  an  allegation  of  fact  which  it  is  proper  for 
the  defendant  to  deny  in  the  answer.  If  the  superior  court 
in  the  action  in  eminent  domain  had  power  to  review  the  con- 
duct of  the  proceedings  before  the  railroad  commission  and 
to  amend  its  findings,  this  allegation  of  the  complaint  might 
be  material,  and  if  so,  it  might  be  proper  to  answer  it,  if  it  is 
not  a  mere  conclusion  of  law,  which  we  do  not  decide.  But 
the  superior  court  had  no  such  power.  The  Public  Utilities 
Act  provides  that  in  all  collateral  actions  the  orders  and  deci- 
sions of  the  commission  which  have  become  final  shall  be  con- 
clusive (section  65),  and  that  no  court  except  the  supreme 
court  shall  have  jurisdiction  to  review,  reverse,  correct,  or 
annul  any  order  or  decision  of  the  commission.  (Section  67.) 
The  complaint  alleges  that  the  finding  of  the  commission  as  to 
compensation  was  made  after  due  notice  had  been  given  to  the 
appellant  Jierein,  and  upon  a  hearing  regularly  had  by  the 
commission.  This  allegation  is  not  denied.  Jurisdiction  of 
the  person  of  the  appellant  was  established,  and  jurisdiction 
of  the  subject  matter  is  given  by  the  provisions  of  section  47, 
and  by  the  constitution.  The  finding  was,  therefore,  conclu- 
sive, so  far  as  the  superior  court,  and  the  action  in  eminent 
domain,  were  concerned.  The  allegation  was,  therefore, 
wholly  immaterial  and  was  properly  stricken  from  the  answer. 

We  do  not  think  section  1249  of  the  Code  of  Civil  Proce- 
dure has  application  in  actions  authorized  by  section  47  of  the 
Public  Utilities  Act,  with  respect  to  the  date  at  which  the 
value  shall  be  estimated. 

The  judgment  is  affirmed. 

Sloss,  J.,  Melvin,  J.,  Wilbur,  X,  Richards,  J.,  pro  tern.,  and 
Angellotti,  C.  J.,  concurred. 
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[Sao.  No.  2582.    Department  One.— May  27,  1018.] 

ANTTA  P.  BLEVINS,  Appellant,  v.  MICHAEL  BLEVINS, 

Respondent. 

Flags  or  Tbial — Motion  fob  Change — CSonvknibnce  of  Witnesses — 
DiscwmoN  OF  Trial  Court. — Applications  for  change  of  plaee  of 
trial  on  the  ground  of  eonvenience  of  witnesses  are  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  and  its  action  will  not  be 
disturbed  on  appeal  except  for  clear  abuse  of  that  discretion. 

Id. — Befusal  to  Beopen  Motion  fob  Further  Hearing  After  Submis- 
sion.— ^Where,  in  opposition  to  a  motion  by  plaintiff  to  change  the 
plaee  of  trial  of  an  action  from  the  county  of  defendant's  residence 
to  the  county  of  plaintiff's  residence,  the  defendant  filed  an  affidavit 
setting  forth  the  names  of  nineteen  witnesses  residing  in  his  county 
and  the  matters  to  which  he  expected  them  to  testify,  and  the  plain- 
tiff attempted  to  meet  this  by  a  stipulation  to  the  effect  that  the 
plaintiff  would  admit  that  the  witnesses  named  would  testify  to  the 
matters  set  forth,  but  this  stipulation  was  so  qualified  as  to  eight 
of  the  witnesses  as  to  impair  its  yalue,  the  trial  court,  after  two 
days  had  been  occupied  in  the  hearing,  and  the  matter  had  been 
submitted  and  taken  under  advisement,  did  not  abuse  its  discretion 
in  refusing  to  reopen  the  hearing  so  as  to  permit  the  plaintiff  to 
amplify  the  stipulation,  even  conceding  that  the  stipulation,  so 
amplified,  would  have  entitled  the  plaintiff  to  a  transfer. 

APPEAL  from  an  order  of  the  Superior  Court  of  Colusa 
County  denying  a  motion  to  change  the  place  of  trial.  Ernest 
Weyand,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Howard  Harron,  and  Alva  A.  King,  for  Appellant 

Millington  &  Millington,  Frank  Freeman,  and  (George  R. 
Freeman,  for  Respondent 

RICHARDS,  J.,  pro  iem, — This  is  an  appeal  from  an  order 
denying  a  motion  for  change  of  place  of  trial  upon  the  ground 
of  convenience  of  witnesses.  The  action  is  one  for  divorce  on 
the  ground  of  extreme  cruelty.  It  was  originally  commenced 
by  the  plaintiflf  in  the  superior  court  of  the  city  and  county 
of  San  Francisco.  Upon  the  appearance  and  demand  of  the 
defendant  the  action  was  transferred  for  trial  to  the  county 
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of  Colusa,  the  place  of  the  defendant's  residence.  Thereafter 
his  answer  and  cro8s*complaint  were  filed,  in  the  former  of 
which  the  defendant  made  specific  denials  of  the  averments  of 
the  plaintiff's  complaint  in  so  far  as  they  referred  to  his 
alleged  acts  of  cruelty,  while  in  his  cross-complaint  the  de- 
fendant averred  numerous  acts  of  cruelty  on  the  plaintiff's 
part.  To  this  cross-complaint  the  plaintiff  answered  with  spe- 
cific denials.  The  issues  having  thus  been  made  up  the  plain- 
tiff made  her  motion  for  the  transfer  of  the  case  to  the  city 
and  county  of  San  Francisco  upon  the  ground  of  convenience 
of  witnesses,  supporting  the  same  with  an  affidavit  contain- 
ing the  names  of  twenty-five  witnesses  residing  in  San  Fran- ' 
Cisco,  with  a  statement  as  to  the  matters  in  support  of  the 
averments  of  her  complaint  to  which  she  expected  each  of 
said  witnesses  to  testify.  In  resisting  this  motion  the  defend- 
ant filed  a  counter-affidavit,  denying  that  the  convenience  of 
witnesses  and  the  ends  of  justice  would  be  promoted  by  the 
change  of  place  of  trial,  deposing  that  the  calendars  of  the 
several  departments  of  the  superior  court  of  San  Francisco 
were  congested  to  the  extent  that  a  trial  of  this  action  could 
not  be  had  for  several  months  if  the  cause  should  be  trans- 
ferred to  said  court,  while  in  the  county  of  Colusa  it  could  be 
tried  speedily.  The  defendant  further  set  forth  the  names  of 
nineteen  .witnesses  residing  in  the  county  of  Colusa  or  coun- 
ties adjacent  thereto,  together  with  the  matters  to  which  he 
expected  each  of  them  to  testify,  in  denial  of  the  averments 
of  the  plaintiff's  complaint,  or  in  support  of  those  of  his  cross- 
complaint.  The  motion  came  on  for  hearing  on  or  about 
July  18,  1916,  whereupon  the  plaintiff  presented  and  filed  a 
so-called  stipulation  in  which  she  agreed  that  if  certain  speci- 
fied witnesses  named  in  the  defendant's  affidavit  did  not 
appear  on  his  behalf  at  the  trial  of  the  cause  if  transferred  to 
San  Francisco,  she  would  admit  that  said  witnesses  would  tes- 
tify to  the  matters  set  forth  in  the  defendant's  affidavit  to 
which  they  were  severally  expected  by  him  to  testify.  The 
admission  as  to  eleven  of  these  witnesses  was  unqualified,  but 
as  to  the  remaining  eight  was  so  qualified  as  to  largely  impair 
its  value.  Upon  the  presentation  and  filing  of  this  affidavit 
on  plainti^'s  behalf  the  defendant  presented  a  stipulation  on 
his  behalf  to  the  effect  that  as  to  seventeen  of  the  plaintiff's 
witnesses  he  would  admit  that  their  proposed  testimony,  as 
shown  in  the  plaintiff's  affidavit,  was  true  and  to  be  consid- 
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ered  as  admitted  facts  in  the  case ;  and  that  as  to  one  other 
of  the  plaintiff's  witnesses,  subject  to  an  objection  to  the 
admission  of  the  testimony  of  said  witness  upon  the  ground 
that  it  was  immaterial,  he  would  admit  that  said  witness  would 
testify  as  stated  in  the  plaintiff's  aflSdavit.  The  matter  came 
on  for  hearing  before  the  court  upon  this  state  of  the  record. 
Two  days  were  occupied  in  the  hearing  of  the  motion  and  the 
matter  was  then  submitted  for  decision  and  taken  under 
advisement  by  the  court.  On  the  following  day  after  such 
submission  counsel  for  plaintiff  presented  for  filing  a  further 
stipulation  to  the  effect  that  if  the  cause  should  be  transferred 
to  the  city  and  county  of  San  Francisco  for  trial,  and  if  any 
of  the  enumerated  witnesses  in  the  defendant's  aiSdavit  did 
not  appear  at  such  trial,  the  plaintiff  would  agree  that  each 
of  the  said  witnesses  for  the  defendant  not  so  appearing  would 
testify  to  such  of  the  facts  set  forth  in  the  defendant's  affi- 
davit as  were  admissible  in  evidence.  The  defendant  objected 
to  the  consideration  by  the  court  of  this  belated  stipulation 
unless  the  whole  matter  was  reopened.  The  court  declined  to 
reopen  the  matter  and  for  that  reason  refused  to  consider  this 
latter  stipulation,  and  thereafter  denied  the  plaintiff's  motion 
for  a  retransfer  of  the  cause  to  San  Francisco  for  trial.  It 
is  from  the  order  so  made  that  the  plaintiff  prosecutes  this 
appeal. 

Applications  for  change  of  place  of  trial  on  the  ground  of 
convenience  of  witnesses  are  addressed  to  the  sound  legal  dis- 
cretion of  the  trial  court,  and  its  action  will  not  be  disturbed 
upon  appeal  unless  it  clearly  appears  that  there  has  been  an 
abuse  of  that  discretion.  {Hanchett  v.  Finch,  47  Cal.  192; 
AvUa  V.  Meh^rin,  68  Cal.  478,  [9  Pac.  428] ;  Clanton  v.  Ruff- 
ner,  78  Cal.  268,  [20  Pac.  676] ;  Stockton  etc.  Works  v.  Houser, 
103  Cal.  377,  [37  Pac.  179].)  From  a  careful  examination 
of  thf  pleadings  in  the  case  and  of  the  issues  tendered  thereby, 
and  of  the  respective  affidavits  of  the  parties  as  to  the  wit- 
nesses upon  whose  testimony  they  relied  to  support  or  con- 
trovert these  issues,  we  are  convinced  that  as  the  case  stood 
before  the  court  at  the  time  of  its  submission,  there  would 
have  been  not  only  no  abuse  of  discretion  in  the  denial  of  the 
plaintiff's  motion,  but  upon  the  showing  made  it  should  have 
been  denied.  The  appellant,  however,  contends  that  slie  was 
entitled  to  have  had  considered  her  stipulation  filed  after  the 
submission  of  the  cause,  containing  further  admissions  as  to 
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the  witnesses  for  the  defendant.  Conceding,  for  the  sake  of 
argument,  that  had  this  belated  stipulation  been  presented 
before  the  submission  of  the  cause  it  would  have  entitled  the 
plaintiff  to  a  transfer,  we  are  unable  to  say  that  the  court 
abused  its  discretion  in  refusing  to  reopen  the  hearing.  The 
cause  had  been  before  the  court  for  two  days  upon  the  affi- 
davits and  stipulations  of  the  respective  parties  to  it.  During 
that  hearing  the  plaintiff  had  every  opportunity  to  have  ampli- 
fied her  former  stipulation  by  the  presentation  of  her  later 
one  containing  no  new  matter,  but  she  permitted  the  cause  to 
be  heard,  argued,  and  submitted  without  doing  so,  and  appa- 
rently only  brought  to  light  the  latter  when,  upon  reflection, 
she  feared  that  her  former  showing  might  prove  insufficient 
The  matter  of  reopening  a  cause  once  submitted  for  decision 
in  order  to  present  proofs  which  were  fully  known  during  the 
pendency  of  the  hearing  to  the  party  now  seeking  their  admis- 
sion was  even  more  largely  within  the  discretion  of  the  trial 
couii;  than  was  its  conclusion  upon  the  main  issue,  and  hence 
its  action  thereon  will  not  be  disturbed  upon  appeal  in  the 
absence  of  a  manifest  abuse  of  discretion.  There  is  no  such 
showing  in  this  case,  and  hence  the  conclusion  of  the  court  in 
relation  to  both  matters  will  be  upheld. 
Order  affirmed. 

Sloss,  J.,  and  Angellotti,  C.  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sac.  No.  2599.    Department  One. — ^May  27,  191S.] 

CHARLES     G.     LAMBERSON,     Respondent,     v.    JOHN 
BASHORE,  Appellant. 

JasncB's  OouET— TiTLB  TO  Land  Set  Up  by  Answeb^-Transfeb  ow 
Action  to  Superior  Court— Theory  of  I>bpbnse— Conclusiveness 
ON  Dependant  in  Subsequent  Proceedings. — ^Where,  in  an  action 
brought  in  a  justice's  court  to  recover  certain  Ttrheat,  the  defendant, 
in  his  answer,  set  up  ownership  in  himself,  upon  the  ground  that  he 
was  the  owner  of  the  land  upon  which  the  wheat  was  grown,  and 
after  the  case  was  transferred  hj  the  justice  to  the  superior  court, 
CLXXVIII  Cal.— 21 
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upon  demand  of  the  defendant,  upon  the  ground  that  the  title  to 
land  was  involved,  the  defendant  filed  a  cross-complaint  to  quiet 
his  title  to  the  land  and  to  have  a  trust  declared  thereon  in  his 
favor  and  to  have  such  trust  terminated,  and  upon  the  trial  of  the 
action  the  plaintiff  introduced  in  evidence  a  judgment  of  the  supe- 
rior court  entered  prior  to  the  time  when  the  wheat  was  grown, 
quieting  his  title  to  the  land,  against  the  claims  of  the  defendant, 
and  adjudging  the  plaintiff  to  be  the  owner,  and  thereupon  the 
plaintiff  rested  his  case,  the  trial  court  properly  denied  the  defend- 
ant's motion  for  a  nonsuit,  since  the  defendant,  having  predicated 
his  defense  on  the  theory  that  the  plaintiff  was  not  the  owner,  or 
entitled  to  the  possession,  of  the  land  on  which  the  wheat  was  grown, 
and  having  obtained  a  transfer  to  the  superior  court  upon  the  ground 
that  the  title  to  the  wheat  depended  upon  the  issue  of  the  title  to 
land,  and  having  also  sought  to  quiet  his  own  title  to  the  land  in  an 
action,  involving  originally  only  the  ownership  and  right  of  posses- 
sion of  the  wheat,  could  not  afterward,  either  in  the  trial  court  or 
on  appeal,  assert  that  the  plaintiff's  proof  of  ownership  of  the  land 
was  insufficient  to  establish  his  right  to  the  wheat. 
Appeal^-Gontuct  ow  Etidencb. — The  determination  of  a  trial  court,  on 
conflicting  evidence,  of  a  question  of  ownership  of  land  will  not  be 
reviewed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County.    J.  A.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

J.  C.  Thomas,  for  Appellant. 

Lamberson,  Burke  &  Lamberson,  for  Respondent. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  plaintiff's  favor.  The  action  was  originally  brought 
in  the  justice's  court  to  recover  the  possession  of  some  wheat 
valued  at  fifty  dollars.  The  defendant  filed  an  answer  deny- 
ing that  the  plaintiff  was  the  owner  of  the  wheat  or  "that  this 
defendant  wrongfully  came  into  the  possession  thereof,  but 
alleges  that  the  ground  upon  which  it  grew  and  from  which  it 
was  harvested  was  and  is  the  real  estate  of  this  defendant.*' 
Upon  filing  this  answer  the  defendant  demanded  that  the  cause 
be  certified  to  the  superior  court  for  trial  upon  the  ground 
that  the  title  to  real  estate  was  involved.  The  justice  there- 
upon transferred  the  cause  to  the  superior  court,  whereupon 


Digitized  by 


Google 


May^  1918.]  Lambeirson  v.  Bashorb.  323 

the  defendant  filed  a  cross-complaint  in  which  he  sought  to 
quiet  title  to  the  land  atid  also  to  have  a  trust  declared*  thereon 
in  his  favor  and  to  have  such  trust  terminated.  The  case 
being  called  for  trial,  the  plaintiff  introduced  in  evidence  a 
judgment  of  the  superior  court  entered  prior  to  the  timef  when 
the  wheat  in  question  was  grown,  in  an  action  between  the 
plaintiff  and  the  defendant,  quieting  the  title  of  the  plaintiff 
to  the  land  as  against  the  claims  of  the  defendant,  and  adjudg- 
ing the  plaintiff  to  be  the  owner  and  entitled  to  the  possession 
of  said  land.  With  this  proof  the  plaintiff  rested  his  case, 
whereupon  the  defendant  moved  for  a  nonsuit  upon  the 
ground  that  plaintiff  had  not  shown  any  right  or  title  to  the 
wheat  in  question.  The  court  denied  this  motion,  whereupon 
the  defendant  offered  some  evidence  in  support  of  his  claim  of 
ownership  of  the  land.  The  cause  being  submitted  the  court 
found  the  plaintiff  to  be  the  owner  of  the  land  upon  which  the 
wheat  had  been  grown  and  of  the  wheat  grown  thereon,  and 
found  against  the  defendant  upon  the  issues  tendered  in  his 
cross-complaint.  Prom  the  judgment  based  upon  these  find- 
ings the  defendant  prosecutes  this  appeal. 

The  main  point  which  the  appellant  urges  is  that  the  court 
erred  in  denying  his  motion  for  nonsuit,  and  erred  in  adjudg- 
ing the  plaintiff  to  be  the  owner  of  the  wheat  in  question  upon 
the  mere  proof  of  the  plaintiff  that  he  was  the  owner  of  the 
land  upon. which  the  wheat  had  been  grown.  There  is  no 
merit  whatever  in  this  contention.  The  sole  theory  upon 
which  the  defendant's  answer  in  the  justice's  court  was  drawn 
and  upon  which  his  demand  for  the  transfer  of.  the  case  to 
the  superior  court  was  predicated  was  that  the  plaintiff  was 
not  the  owner  or  entitled  to  the  possession  of  the  wheat  because 
he  was  not  the  owner  or  entitled  to  the  possession  of  the  land 
upon  which  such  wheat  had  been  grown.  Having  thus  nar- 
rowed and  defined  the  issues  and  having  obtained  a  transfer 
of  the  cause  to  the  superior  court  upon  the  claim  that  the  title 
to  the  wheat  involved  and  depended  upon  the  issue  a^i  tp  the 
title  to  the  land ;  that  having  further  gone  to  the  extent  of 
attempting  to  afiirmatively  assert  and  seek  to  have  quieted  his 
title  to  the  land  in  an  action  originally  involving  only  the 
ownership  and  right  of  possession  of  the  wheat,  he  could  not 
be  heard  to  claim  in 'the  trial  court  and  may  not  here  assert 
that  the  plaintiff's  proof  of  ownership  of  the  land  at  a  time 
prior  to  that  wherein  the  wheat  was  grown  did  not  sufSce  to 
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establish  the  plaintiff's  right  to  the  ownership  and  possession 
of  the  wheat  grown  upon  his  own  land.  The  trial  court,  there- 
fore, properly  denied  the  defendant's  motion  for  nonsuit. 
Assuming  that  there  may  have  been  some  conflict  as  to  the 
ownership  of  the  land  created  by  the  evidence  offered  on  behalf 
of  the  defendant  after  the  denial  of  the  motion  for  nonsuit, 
the  trial  court  was  entitled  to  resolve  such  conflict  in  the  plain- 
tiff's  favor,  and  its  findings  and  judgment  in  so  doing  will  not 
be  reviewed  upon  appeal. 

Much  space  is  devoted  in  the  brief  of  counsel  for  appellant 
to  a  discussion  of  matters  which  were  concluded  in  other  liti- 
gation between  the  parties  hereto  and  which  are  irrelevant  to 
this  appeal. 

The  members  of  the  bar  could  well  render  much  aid  in  the 
way  of  relieving  courts  of  last  resort  of  their  accumulating 
business  by  withholding  their  aid  in  the  taking  and  prosecu- 
tion of  unmeritorious  appeals. 

Judgment  affirmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 


[S.  F.  No.  7878.     In  Bank.— May  27,  1918.] 

MARIN  MUNICIPAL  WATER  DISTRICT  (a  Public  Cor- 
poration), Respondent,  v.  NORTH  COAST  WATER 
COMPANY  (a  Corporation),  et  al..  Appellants. 

CouKTS — Jurisdiction  —  V^aiyee. — Jurisdiction  of  the  subject  matter 
cannot  be  conferred  upon  a  tribunal  by^  consent,  and  it  follows  that 
parties  cannot  make  an  effective  waiver  of  such  lack  of  jurisdiction. 

Public  Utilities  Act — ^Bahboad  GoiiiassioN — Review  or  Decisions — 
Limitation  on  Power  of  Oourts.— Sections  66  and  67  of  the  Pub- 
lie  Utilities  Act,  providing  that  any  party  interested  in  an  order  or 
decision  of  the  railroad  commission  may  petition  for  a  rehearing, 
and  that,  if  such  rehearing  is  denied,  application  may  be  made  to 
the  supreme  court  for  a  writ  of  review,  and  that  no  court  of  the 
state  except  the  supreme  court,  to  the  extent  specified,  "shall  have 
jurisdiction  to  review,  reverse,  correct,  or  annul  any  order  or  deci- 
sion of  the  commission,"  are  valid  limitations  upon  the  powers  of 
the  courts  of  the  state. 

Id. — Eminent  Domain — Railroad  Commission's  Decision — Waiver  of 
Objection. — The  failure  of  one  whose  property  is  taken  for  public 
uses  under  the  provisions  of  the  Public  Utilities  •  Act  to  apply 
to  the  railroad  commission  for  a  rehearing,  qt,  in  the  event  of  its 
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denial,  for  »  leriew  by  the  sapreme  eourt,  operatee  a«  a  waiver  of 
any  objection  to  any  order  or  decision  of  the  CDmmission,  except 
perhaps  the  one  that  the  order  of  the  eommiMion  is  abealutely  toid 
on  its  face. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  S.  Wheeler,  and  John  F.  Bowie,  for  Appellants. 

Qeorge  H.  Harlan,  and  Curtis  H.  Lindley,  for  Respondent. 

SLOSS,  J. — The  defendants  appeal  from  a  judgment  in  con- 
demnation. The  case  presents  a  situation  very  similar  to  that 
discussed  in  the  opinion  which  we  have  just  filed  in  Marin 
Municipal  Water  District  v.  Marin  Water  dt  Power  Co.,  ante, 
p.  308,  [173  Pac.  469],  In  the  present  action,  the  Marin 
Municipal  Water  District  sought  to  acquire  the  property  of 
North  Coast  Water  Company,  comprising  the  system  devoted 
to  supplying  water  to  the  towns  of  Mill  Valley  and  Belvedere, 
together  with  surrounding  territory,  in  the  county  of  Marin. 
Here,  as  in  the  Marin  Water  and  Power  Company  case,  the 
plaintiff  had  applied  to  the  railroad  commission  for  a  valua- 
tion of  the  property  under  the  terms  of  section  47  of  the  Pub- 
lic Utilities  Act  (as  amended  in  1913,  [Stats.  1913,  p.  683]), 
and  the  commission  had  made  its  decision,  finding  the  just 
compensation  to  be  paid  for  the  lands,  property,  and  rights  to 
be  purchased.  The  value  of  this  appellant's  property  was 
fixed  At  two  hundred  and  eighty-nine  thousand  two  hundred 
dollars.  In  the  ensuing  proceeding  for  condemnation,  this 
sum  was  taken  as  conclusively  establishing  the  amount  of  com- 
pensation to  be  paid  to  the  North  Coast  Water  Company,  and 
judgment  was  entered  accordingly.  Certain  additions  had 
been  made  to  the  plant  after  the  railroad  commission  had  made 
its  finding  of  value,  and  the  parties  stipulated  that  these  addi- 
tions should  be  taken  over  by  the  plaintiff  at  an  agreed  value 
of  some  one  thousand  five  hundred  dollars,  if  the  plaintiff 
should  ultimately  succeed  in  establishing  its  right  to  acquire 
the  original  plant  at  the  price  fixed  by  the  railroad  commission. 

The  main  point  of  controversy,  in  both  condemnation  suits, 
turned  on  the  validity  of  the  scheme  provided  by  section  47  of 
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the  Public  Utilities  Act.  It  was  claimed  by  the  respective 
water  companies  that  the  provisions  of  this  section  were  in  vio- 
lation of  both  the  state  and  the  federal  constitutions.  In  each 
instance,  the  proceeding  before  the  railroad  commission  was 
commenced,  and  the  evidence  taken,  before  the  adoption  of  sec- 
tion 23a  of  article  XII  of  the  constitution,  which  expressly 
confirmed  and  validated  the  prior  legislation  (1.  e.,  section  47 
of  the  Public  Utilities  Act),  undertaking  to  confer  upon  the 
railroad  commission  power  to  find,  for  purposes  of  condemna- 
tion, the  value  of  property  to  be  taken  in  cases  like  this.  The 
findings  were,  however,  made  after  the  change  in  the  consti- 
tution. This  constitutional  amendment  "removes  all  doubt  of 
the  present  validity  of  the  said  amendment  of  section  47,"  so 
far  as  any  objection  based  upon  the  terms  of  the  state  consti- 
tution is  concerned.  {Marin  Water  dt  Power  Go,  v.  Railroad 
Commission,  171  Cal.  706,  710,  [Ann.  Cas.  1917C,  114,  154 
Pac.  864].)  The  claim  that  the  scheme  embodied  in  that  sec- 
tion is  in  violation  of  the  federal  constitution  is  met  and  an- 
swered by  our  decision  in  Marin  Municipai  Water  District  v. 
Marin  Water  &  Power  Co,,  ante,  p.  308,  [173  Pac.  469]. 

That  decision  virtually  disposes  of  every  point  here  in- 
volved, with  one  exception.  The  point  thus  remaining  is  one 
which  arises,  not  so  much  from  any  difference  in  the  essential 
facts  in  the  two  cases,  as  from  the  different  modes  in  which 
the  controversies  have  been  conducted  by  ^be  respective  de- 
fendants  and  appellants.  The  present  appellant  maintains 
that,  under  the  constitution  as  it  read  prior  to  the  adoption  of 
section  23a  of  article  XII,  the  legislature  was  not  authorized 
to  confer  upon  the  railroad  commission  power  to  make  a  con- 
clusive finding  of  value  for  condemnation  purposes,  as  pro- 
vided by  section  47  of  the  Public  Utilities  Act ;  that,  inasmuch 
as  the  proceeding  was  initiated  and  the  hearing  of  evidence 
concluded  before  the  adoption  of  the  confirmatory  provision 
of  the  constitution,  all  of  the  steps  taken  under  the  supposed 
authority  of  section  47  were  coram  nan  judice  and  void,  and 
that,  accordingly,  the  commission's  finding  of  value  should 
not  have  been  admitted  in  evidence,  and  a  fortiori  should  not 
have  been  given  conclusive,  or  any,  effect.  We  shall,  for  pres- 
ent purposes,  assume,-  without  deciding,  that  the  appellant  is 
correct  in  its  claim  that  the  constitution,  as  it  read  prior  to 
the  amendment  of  section  47  of  the  Public  Utilities  Act,  did 
not  authorize  the  grant  of  the  powers  specified  in  that  section. 
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It  will  be  observed  that  the  point  that  the  action  of  the  com- 
mission was  totally  void,  because  the  proceeding  was  com- 
menced before  the  amendment  of  the  constitution,  would  have 
been  equally  available  to  the  Marin  Water  and  Power  Com- 
pany. But  that  corporation  did  not  take  this  position.  It 
applied  for  and  obtained  a  writ  of  certiorari  to  review  the  de- 
cision of  the  railroad  commission  fixing  the  value  of  its  prop- 
erty for  purposes  of  the  proposed  condemnation.  In  that 
proceeding,  however,  it  expressly  waived  any  objection  that 
might  be  urged  because  of  the  enactment  of  section  47  before 
the  amendment  of  the  constitution.  {Marin  Water  cfe  Power 
Co.  V.  Railroad  ComnUssion,  171  Cal.  706,  711,  [Ann.  Cas. 
1917C,  114,  154  Pac.  864].)  This  court,  in  the  proceeding 
for  review,  affirmed  the  determination  of  the  railroad  com- 
mission. In  the  course  of  the  opinion  it  dealt  with  the  matter 
of  the  waiver  of  this  objection  in  a  manner  to  which  we  shall 
advert  further.  The  present  appellant,  on  the  other  hand, 
did  not  seek  to  attack  the  decision  and  finding  of  the  railroad 
commission  by  certiorari  or  otherwise.  After  contending, 
before  the  commission,  that  the  proceeding  there  was  unau- 
thorized, it  allowed  the  decision  of  the  commission  to  become 
final,  so  far  as  any  direct  attack  was  concerned,  and  contented 
itself  thereafter  with  urging,  on  the  trial  of  the  present  action, 
its  objections  to  the  commission's  finding  when  that  finding 
was  presented  as  a  ba;sis  for  an  adjudication  of  value  in  the 
condemnation  suit  now  before  us.  Its  right  to  take  this  posi- 
tion must  rest  upon  the  premise  that  the  finding  (or  decision) 
of  the  commission  was  absolutely  void  as  beyond  the  juris- 
diction of  the  commission,  because,  although  such  decision  was 
made  at  a  time  when  power  to  make  it  was  vested  in  the  com- 
mission, the  proceeding  had  been  instituted  and  the  testimony 
taken  before  the  adoption  of  the  constitutional  provision  con- 
firming the  grant  of  power  which  the  legislature  had  there- 
tofore attempted  to  make.  We  think,  however,  that  this 
premise  cannot  be  accepted  without  departing  from  our  ruling 
in  Marin  Water  &  Tower  Go,  v.  Railroad  Commission,  supra. 
As  we  have  already  suggested,  the  petitioner  there  waived  the 
objection  now  urged  by  this  appellant.  In  that  connection 
we  said,  in  our  opinion,  that  *'we  have  no  doubt  that  the  peti- 
tioner may  eflf actually  waive  a  matter  of  that  character." 
While  the  question  was  not  discussed  at  length,  the  expression 
just  quoted  necessarily  involves  a  holding  that  the  objection 


Digitized  by 


Google 


328    Marin  M.  W.  Dist.  v.  North  Coast  W.  Co.     [178  Cal. 

was  one  that  did  not  go  to  the  commission's  jurisdiction  of  the 
subject  matter  at  the  time  the  finding  in  question  was  made. 
For,  if  the  commission  was  absolutely  without  power  to  make 
a  finding  in  a  proceeding  instituted  and  partially  heard  before 
the  constitutional  confirmation  of  section  47,  the  want  of 
power  could  not  be  waived.  It  is  the  universal  rule  that  juris- 
diction of  the  subject  matter  cannot  be  conferred  upon  a  tribu- 
nal by  consent,  and  it  follows  that  the  parties  cannot  make  an 
effective  waiver  of  a  lack  of  such  jurisdiction.  (7  R.  C.  L. 
1043.)  The  necessary  import  of  our  holding  in  the  certiorari 
proceeding  brought  by  Marin  Water  and  Power  Company  was, 
therefore,  that  where,  at  the  time  the  decision  was  made,  the 
law  had  vested  the  commission  with  authority  to  make  it,  the 
fact  that  the  finding  was  based  upon  a  proceeding  instituted, 
and  testimony  heard,  \)efore  the  law  purporting  to  vest  juris- 
diction in  the  commission  had  become  valid  and  effective,  was 
a  matter  going  to  the  regularity  and  propriety  of  the  proce- 
dure leading  to  the  finding,  rather  than  to  the  fundamental 
jurisdiction  to  make  the  finding  itself.  Adhering  to  the  view 
thus  taken  in  the  certiorari  proceeding,  we  must  hold  that  this 
appellant,  also,  has  waived  the  right  to  object  to  the  prema- 
ture institution  and  hearing  of  the  proceeding  to  fix  the  value 
of  its  property  to  be  taken.  It  is  true  that  it  did  not  at  any 
stage  make  an  express  waiver.  But  by  failing  to  ask  the  com- 
mission for  a  rehearing,  or  to  apply  to  this  court  for  a  writ 
of  review,  it  permitted  the  commission's  decision  to  become 
final,  so  far  as  the  law  could  make  it  so.  Under  section  66  of 
the  Public  Utilities  Act,  any  party  interested  in  an  order  or 
decision  made  by  the  commission  may  petition  for  a  rehear- 
ing, and,  under  section  67,  if  such  rehearing  is  denied,  appli- 
cation may  be  made  to  this  court  for  a  writ  of  review,  for  the 
purpose  of  having  the  lawfulness  of  the  order  or  decision 
inquired  into  and  determined.  No  court  of  this  state  except 
the  supreme  court,  to  the  extent  specified,  ^'shall  have  juris- 
diction to  review,  reverse,  correct,  or  annul  any  order  or  deci- 
sion of  the  commission."  These  are  valid  limitations  upon 
the  powers  of  the  courts  of  this  state.  {Pacific  Tel,  <&  Tel,  Co, 
V.  Eshleman,  166  Cal.  640,  [Ann.  Cas.  1915A,  822,  50  L.  R.  A. 
(N.  S.)  652,  137  Pac.  1119] ;  Clemmons  v.  Railroad  CommiS' 
sion,  173  Cal.  254,  [159  Pac.  713].)  The  failure  to  apply  for 
such  rehearing,  or,  in  the  event  of  its  denial,  for  a  review  by 
the  supreme  court,  must  necessarily,  therefore,  operate  as  a 
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waiver  of  any  objection,  except,  perhaps,  the  one  that  the 
order  of  the  commission  is  absolutely  void  on  its  face.  But 
the  decision  here  in  question  was  not  so  void.  It  was  rendered 
at  a  time  when  the  commission  had  jurisdiction  to  make  such 
an  order,  and  it  did  not  show  on  its  face  that  any  of  the  pro- 
ceedings leading  to  it  had  been  taken  before  the  adoption  of 
the  constitutional  amendment. 

There  is,  therefore,  no  substantial  distinction  between  this 
case  and  that  of  Marin  Water  and  Power  Company,  and  the 
result  here  must  be  that  reached  in  the  other  case. 

The  judgment  is  affirmed. 

Shaw,  J.,  Melvin,  J.,  Wilbur,  J.,  Richards,  J.,  pro  tern.,  and 
Angellotti,  C.  J.,  concurred. 


[S.  P.  No.  7896.    Department  One.— May  27,  1918.] 

CROCKEB  NATIONAL  BANK  OF  SAN  FRANCISCO 
(a  Corporation),  Appellant,  v.  BYRNE  &  McDONNELL 
(an  Association  of  Persons),  Respondent. 

KxGOTiABLE  INSTRUMENTS — BoNDS  AND  COUPONS.— Bonds  and  coupons 
of  a  corporation  which  state  on  their  face  that  thej  are  secured  by 
trust  deeds  or  mortgages,  although  payable  to  bearer  and  transfer- 
able by  delivery,  were  not  negotiable  instalments,  as  that  term  was 
defined  in  sections  3088  and  3093  of  the  Civil  Code,  prior  to  amend- 
ment of  those  sections  in  1915. 

Ix>8T  OB  Stolen  Property — Title  or  True  Owner. — One  who  buys  lost 
or  stolen  property  from  a  finder  or  thief,  though  he  pay  full  value, 
in  good  faith,  and  without  notice,  obtains  no  title  as  against  the  true 
owner. 

Non-negotuble  Bonds — Custom  and  Usage — Evidence  Inadmissiblb. 
Where  certain  bonds,  payable  to  bearer,  but  non-negotiable  by  the 
express  terms  of  sections  3088  and  3093  of  the  Civil  Code,  as  those 
sections  existed  before  amendment  in  1915,  by  reason  of  the  fact 
that  the  bonds  appeared  on  their  face  to  be  secured  by  trust  deeds 
or  mortgages,  were  kept  by  a  bank  which  owned  them,  in  a  vault  to 
which  an  employee  had  access,  with  authority  to  take  them  for  the 
purpose  of  having  the  coupons  detached,  or  for  presentation  for 
payment  at  maturity,  but  with  no  other  authority  to  remove,  nego- 
tiate, or  dispose  of  them,  were  taken  and  pledged  by  this  employee 
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with  stock  brokers  as  security  for  his  liabilities  on  his  personal  trans- 
actions witli  the  brokers,  and  were  sold  bj  them  under  their  pledge 
and  the  proceeds  applied  by  them  on  the  pledgor's  liability  to  them, 
and  the  bank,  on  discoyering  the  fact,  sued  the  brokers  for  the  value 
of  the  bonds,  the  trial  court  erred  in  admitting  evidence  that  by  a 
general  usage  and  custom  of  trade,  bonds  payable  to  bearer  but  not 
negotiable  instruments  as  defined  by  the  Ciyil  Code  passed  by  de- 
livery alone,  and  had  by  such  general  usage  and  custom  come  to  be 
generally  considered  as  negotiable  instruments,  and  had  thereby  ac- 
quired that  character,  notwithstanding  the  terms  of  the  statute. 

OusTOics — Statutes — ^Poweks  ov  Goubts  Bestrictedj — The  rule  that 
custom  cannot  overcome  the  positive  provisions  of  a  statute,  or  make 
fhat  a  negotiable  instrument  which  the  code  declares  shall  not  be 
such,  is  equally  forceful  to  prevent  the  courts  from  making  excep- 
tions not  made  by  the  code,  and  which  are  contrary  to  its  express 
terms. 

Sales — ^Limitation  on  Title  TBANSrESEXD  bt  Seller— Exception  to 
Geneeal  Bttlb. — The  exception  to  the  rule  that  a  seller  can  give  no 
better  title  than  he  has  himself  is  confined  to  negotiable  instruments, 
money,  and  currency. 

Nxqotiable  Instkumsntb — Passing  of  Tfelb  bt  I3Qn«[VEBT— Nbgotia- 
BnjTT. — The  fact  that  title  to  a  bond  or  note  payable  to  bearer 
may  be  passed  by  delivery  does  not  make  it  a  "negotiable  instrument" 
within  the  meaning  of  the  Civil  Code,  nor  within  the  meaning  of 
that  term  as  used  in  the  decisions,  which  except  negotiable  instru- 
ments from  the  general  rule  regarding  sales  by  a  finder  or  a  thief. 

Banks  and  Banking  —  Estoppel  —  Lack  of  Implied  Authoritt  of 
Assistant  Cashier. — ^Where  the  assistant  cashier  of  a  bank,  having 
access  to  non-negotiable  bonds  owned  by  the  bank,  but  having  no 
authority  to  negotiate  or  dispose  of  them,  pledged  them  as  security 
for  his  own  liabilities  to  stock  brokers  through  whom  he  was  trading 
in  stocks  for  his  own  benefit,  and  whom  he  tbld  that  he  was  the 
owner,  the  transaction  was  not  one  in  which  he  was  assuming  to  dis- 
pose of  the  bonds  in  behalf  of  the  bank,  and  there  was  no  estoppel 
in  favor  of  the  pledgee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pillsbury,  Madison  ft  Sutro,  Oscar  Sutro,  and  Morrison, 
Dunne  &  Brobeck,  for  Appellant. 

Harrison  &  Harrison,  for  Respondent 
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SHAW,  J. — The  plaintiff  sued  the  defendants  to  recover 
the  value  of  certain  corporation  bonds  belonging  to  the  plain- 
tiff which  had  come  into  the  possession  of  the  defendants  and 
had  been  by  them  converted  to  their  own  use.  The  bonds  and 
the  coupons  thereon  were  payable  to  bearer,  they  stated  on 
their  faces  that  they  were  secured  by  trust  deeds  or  mortgages, 
and  they  were  in  other  respects  in  the  same  form  as  the  mort- 
gage bonds  under  consideration  in  Kohn  v.  Sacramevio  etc, 
B.  Co.,  168  Cal.  1,  [141  Pac.  626].  The  court  below  found  in 
favor  of  the  defendants  and  rendered  judgment  accordingly, 
from  which  plaintiff  appeals. 

The  defendants  obtained  possession  of  the  bonds  in  the  fol- 
lowing manner.  Baker  was  an  assistant  cashier  of  the  bank 
and  his  duties  were  of  such  a  character  that  he  necessarily 
had  access  to  the  vaults  of  the  bank  and  to  the  bonds  kept 
therein.  He  had  authority  to  take  them  out  of  the  vaults  to 
have  the  interest  coupons  detached,  or  for  presentation  for 
payment  at  maturity,  but  he  had  no  other  authority  to  re- 
move said  bonds,  and  no  authority  to  negotiate  or  dispose  of 
the  same.  Byrne  &  McDonnell  were  stock  brokers  in  San 
Francisco.  Baker  employed  them  to  act  for  him  as  brokers  in 
the  purchase  of  stocks  for  sale  on  the  stock  board  of  San  Fran- 
cisco and  other  cities.  To  carry  on  these  operations  he  was 
required  by  Byrne  &  McDonnell  to  keep  with  them  a  cash 
margin  to  cover  the  possible  losses  on  such  stock  purchases 
and  such  advances  as  they  should  make  for  him  from  time  to 
time  in  the  business.  Being  unable  at  all  times  to  raise  the 
necessary  funds  for  this  margin,  he  abstracted  the  bonds  in 
question  from  the  vaults  of  the  bank,  without  the  knowledge 
or  consent  of  plaintiff,  and  pledged  them  with  Byrne  &  Mc- 
Donnell as  security  for  his  liabilities  on  the  transactions  with 
them  as  stock  brokers.  Two  of  the  bonds  so  pledged  matured 
and  were  collected  by  the  defendants,  the  proceeds  being  cred- 
ited by  them  to  their  account  against  Baker,  leaving  a  balance 
in  their  favor  of  $10,685.71.  Upon  discovering  the  fact  that 
Baker  had  thus  disposed  of  the  bonds,  the  plaintiff  demanded 
of  defendants  the  return  of  all  the  bonds.  The  demand  was 
refused,  defendants  claiming  the  right  to  the  proceeds  of  the 
bonds  that  had  been  paid  and  the  right  to  hold  the  remainder 
as  security  for  the  amount  they  claimed  was  due  them  from 
Baker.    Plaintiff  thereupon  began  this  action  for  the  value  of 
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all  the  bonds  so  taken  and  pledged  to  defendants.  The  conrt 
below  found  that  Baker,  at  the  time  of  pledging  the  bonds, 
represented  to  the  defendants  that  he  was  the  owner  thereof 
and  that  defendants  accepted  them  as  security  in  good  faith, 
in  the  belief  that  said  representation  was  true  and  without 
knowledge  of,  or  reason  to  suspect,  the  fact  that  Baker  had  no 
title. 

In  Kohn  v.  Sacramento  etc.  R,  Co.,  supra,  we  held  that 
bonds  in  the  form  of  those  here  in  controversy,  though  pay- 
able to  bearer,  and  transferable  by  delivery,  under  our  law  are 
not  negotiable  instruments  as  that  term  is  defined  in  sections 
3088  and  3093  of  the  Civil  Code.  The  case  attracted  much 
attention,  it  was  thoroughly  argued,  and  was  carefully  con- 
sidered by  the  court.  Similar  principles  were  declared  in 
Meyer  v.  Weber,  133  Cal.  681,  [65  Pac.  1110] ,  Briggs  v.  Craw- 
ford, 162  Cal.  124,  [121  Pac.  381] ;  National  Hardware  Co.  v. 
Sherwood,  165  Cal.  1,  [130  Pac.  881],  and  Taylor  v.  Jones,  165 
Cal.  108,  [131  Pac.  114].  The  transactions  between  Baker 
and  the  defendants  occurred  before  the  enactments  of  the 
amendments  of  1915  changing  the  above  sections  so  as  to  meet 
the  decision  in  the  Kohn  case.  The  doctrines  laid  down  in  the 
Kohn  case  are  therefore  applicable  to  the  present  case.  We 
see  no  reason  for  changing  them.  They  apply,  of  course,  to 
transactions  made  prior  to  said  amendment  of  the  code. 

That  decision  establishes  the  proposition  that  these  bonds 
were  not  negotiable  instruments.  The  plaintiff  invokes  the 
well-known  rules  that  the  seller  of  ordinary  property  can 
transfer  to  the  buyer  no  better  title  than  he  has  himself,  and 
that  if  such  property  has  been  lost  by  the  true  owner,  or  stolen 
from  him,  one  who  buys  from  the  finder  or  from  the  thief, 
though  he  pays  full  value  and  buys  in  good  faith,  without 
notice,  obtains  no  title  as  against  the  true  owner. 

The  decision  in  the  Kohn  case  and  in  CJuise  v.  Whitmore, 
68  Cal.  547,  [9  Pac.  942],  fully  support  plaintiff  in  the  claim 
that  these  rules  apply  to  bonds  or  notes  payable  to  bearer 
which  do  not  possess  the  character  of  negotiable  instruments. 
The  last-mentioned  case  is  even  stronger  than  the  case  at  bar. 
Chase  was  the  owner  of  a  promissory  note  which  was  not  nego- 
tiable because  it  provided  for  attorneys'  fees  in  case  of  suit, 
a  provision  which  the  code,  prior  to  1905,  did  not  allow  in  a 
negotiable  instrument  (Civ.  Code,  sec.  3088),  and  also  because 
at  the  time  of  the  transaction  involved  it  had  lost  its  character 
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as  a  negotiable  instrument  by  reason  of  the  fact  that  it  was 
past  due.  It  was  made  payable  to  order  and  the  payee  had 
indorsed  it  in  blank,  thus  making  it  transferable  by  delivery 
without  further  indorsement,  and  practically  payable  to 
bearer.  In  efFect,  therefore,  it  was  of  the  same  character  as 
the  bonds  here  inyolved.  Chase  became  the  owner  of  it  and 
intrusted  it  to  the  possession  of  an  agent,  but  gave  him  no 
authority  to  dispose  of  it.  The  agent  sold  it,  as  his  own,  to 
Whitmore,  who  paid  full  value,  was  without  notice  of  the  want 
of  title,  and  bought  in  good  faith.  It  was  held  that  the  note 
did  not  come  within  the  rule  that  the  seller  of  a  negotiable 
instrument  can  transfer  a  good  title  to  a  buyer,  though  he  has 
no  title  himself,  that  for  both  reasons  above  stated  it  was  not 
a  negotiable  instrument  at  the  time  of  the  transfer,  that  the 
seller,  having  no  title  in  himself,  could  transfer  none,  that  the 
mere  possession  by  the  seller  wad  not  evidence  of  authority 
from  the  true  owner  to  sell  it,  that  Chase  was  not  by  that  fact 
estopped  from  reclaiming  it  from  such  buyer,  and  that  the 
defendant  Whitmore  was  liable  to  the  true  owner  for  the 
return  of  the  note,  or  for  its  value,  if  he  failed  to  return  it  on 
demand. 

The  respondent  admits  the  rule  to  be  that  the  seller  of  ordi- 
nary property  can  transfer  no  better  title  than  he  has  himself, 
and  that  one  who  buys  such  property  from  a  finder  or  from  a 
thief  obtains  no  title  against  the  true  owner.  They  seek  to 
avoid  the  effect  of  the  rule  in  this  case  under  the  claim  that 
in  this  state  bonds  payable  to  bearer,  but  not  negotiable  instru- 
ments according  to  the  definition  of  the  Civil  Code,  pass  by 
delivery  alone,  and  that  by  the  general  usage  and  custom  of 
trade  they  have  come  to  be  generally  considered  as  negotiable 
instruments  and  have  acquired  that  character  notwithstanding 
the  fact  that  they  violate  the  terms  of  section  3088,  declaring 
that  a  negotiable  instrument  must  be  made  payable  in  money 
only,  without  any  conditions  not  certain  of  fulfillment.  They 
further  claim  that  even  if  such  bonds  are  not  negotiable  instru- 
ments as  against  the  obligor  therein,  they  are  such  with  respect 
to  successive  holders  as  to  all  matters  which  do  not  concern 
the  obligor,  and  therefore  are  to  be  treated  as  negotiable  in- 
struments in  any  controversy  between  the  plaintiff  and  the 
defendants  concerning  them.  Evidence  of  the  usage  men- 
tioned was  introduced,  the  court  below  found  that  such  usage 
existed,  and  held  with  the  defendants  on  both  propositions. 
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The  two  cases  last  mentioned  hold  to  the  contrary  of  the 
first  of  these  propositions  and  they  are  decisive  on  that  sub- 
ject. The  English  cases  cited  by  respondents  in  support  of 
the  proposition  that  bonds  similar  to  those  here  in  dispute 
may,  by  usage,  acquire  the  character  of  negotiable  instruments, 
place  the  decision  on  the  ground  that  in  England  negotiable 
instruments  are  not  defined  or  declared  to  be  such  by  statute, 
but  became  invested  with  their  peculiar  characteristics  origi- 
nally by  the  general  custom  of  merchants,  and  that  there  was 
in  that  country  no  reason  why  such  general  custom  could  liot 
also  invest  other  instruments  which  pass  by  delivery  with  the 
same  qualities  and  put  them  in  the  same  class,  and  they  de- 
clare that  if  there  was  a  statute  governing  the  subject,  such 
custom  could  not  enlarge  the  class  created  by  the  statute. 
{Goodwin  v.  Boharts,  L.  R.  10  Ex.  337;  RvmbM  v.  Meiropolu 
tan  Bank,  2  Q.  B.  D.  19^;'Bechuanalamd  etc.  Co.  v.  London 
T.  Bank,  [1898]  2  Q.  B.  D.  658;  Eddstein  v.  SchuUr,  [1902] 
2  E.  B.  D.  144.)  In  the  Eohn  case  we  said  that  custom 
"never  overcomes  the  positive  provisions  of  statutes"  (168 
Cal.  7,  [141  Pac.  626]),  and  the  statement  cannot  be  disputed. 
The  Civil  Code  is  a  positive  statute  and  nothing  can  be  estab- 
lished by  custom  contrary  to  its  terms.  The  existence  of  such 
custom  is  therefore  of  no  effect.  The  court  below  erred  in 
admitting  evidence  thereof. 

No  authority  is  cited  for  the  second  proposition  and  we 
think  it  is  likewise  in  contravention  of  the  code.  It  is  really 
nothing  more  than  a  claim  that  notes  or  bonds  of  a  form  which 
the  code  declares  cannot  be  deemed  negotiable  instruments 
may  nevertheless  become  such  under  some  circumstances. 
The  rule  that  custom  cannot  overcome  the  positive  provisions 
of  a  statute,  or  make  that  a  negotiable  instrument  which  the 
code  declares  shall  not  be  such,  is  equally  forceful  to  prevent 
the  courts  from  creating  exceptions  not  made  by  the  code,  and 
which  are  contrary  to  its  express  terms.  The  language  of  the 
code  defining  such  instruments  permits  of  no  exceptions  in 
favor  of  a  note  or  bond  non-negotiable  in  form  whereby  they 
may  become  negotiable  instruments  after  the  first  holder  has 
sold  them,  or  as  against  all  persons  other  than  the  obligor. 
The  courts  cannot  legislate,  especially  where  the  legislation 
proposed  would,  in  effect,  repeal  or  modify  a  statute. 

We  cannot  assent  to  the  claim  that  the  rule  by  which  nego- 
tiable instruments  may  be  sold  by  a  finder  or  a  thief  before 
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maturity,  so  as  to  pass  a  good  title  to  the  buyer,  should  be, 
or  has  been,  extended  so  as  to  include  bonds  or  notes  which, 
though  not  negotiable  in  form,  are  made  payable  to  bearer 
and  to  which  title  may  be  passed  by  sale  and  delivery.  This 
is  directly  contrary  to  the  decision  in  Chase  v.  Wkiimore,  68 
Cal.  547,  [9  Pac.  942].  There,  as  we  have  said,  the  note  was 
not  negotiable,  but  it  had  been  indorsed  in  blank  by  the  payee, 
and  by  reason  of  that  fact,  the  title  thereto  could  be  passed 
by  sale  and  delivery  without  further  indorsement,  and  it  was, 
in  legal  effect,  thereafter  payable  to  bearer,  either  before  or 
after  maturity.  Chase  had  obtained  it  by  sale  and  delivery 
after  the  first  indorsement.  Yet  it  was  there  decided  that  it 
was  not  a  negotiable  instrument  as  between  Chase  and  Whit- 
more  and  that  the  latter  derived  no  title  to  the  note  by  his  pur- 
chase from  one  who  had  neither  title  nor  authority  from  the 
true  owner  to  sell  it. 

It  may  be  that  some  of  the  reasons  which  led  to  the  excep- 
tion of  negotiable  instruments  from  the  general  rule  that  a 
seller  can  give  no  better  title  than  he  has  himself  would  apply 
with  equal  force  to  instruments  payable  to  bearer,  but  not 
negotiable  in  form.  But  this  is  not  sufficient  excuse  or  reason 
for  including  such  instruments  within  the  exception.  The  ex- 
ception has  been  established  from  time  immemorial  and  it  has 
hitherto  been  confined  to  negotiable  instruments,  money,  and 
currency.  It  is  to  be  presumed  that  this  is  generally  under- 
stood, that  the  owners  of  such  property  guard  the  same  with 
greater  care  for  that  reason,  a  care  which  the  owners  of  other 
property  need  not  exercise.  It  would  be  unjust  and  inad- 
visable as  a  matter  of  policy  to  extend  the  exception  by  a  judi- 
cial decision.  And  besides  it  would  be  judicial  legislation,  a 
thing  forbidden  to  the  courts.  Moreover,  in  this  state,  the 
same  cause  would  logically  extend  the  exception  to  all  personal 
property.  The  code  makes  the  title  to  all  such  property  trans- 
ferable by  oral  sale  and  delivery  of  possession,  and  where  it 
so  passes,  the  code  allows  the  buyer  to  sue  in  his  own  name  to 
recover  it,  if  a  chattel,  or  to  enforce  it  if  it  consists  of  a 
promise  to  pay  money.  We  apprehend  that  even  the  respond- 
ents' counsel  would  shrink  from  these  logical  consequences  of 
this  part  of  their  argument. 

It  is  further  argued  that  every  note  or  bond  payable  to 
bearer  is  negotiable  by  mere  delivery  and  is  therefore  a  nego- 
tiable instrument,  regardless  of  its  form.    The  argument  on 
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this  head  is  supported  mainly  by  extracts  from  opinions  of 
the  courts  of  other  jurisdictions  in  which  the  word  "nego- 
tiable" is  used  in  a  sense  different  from  that  which  it  has  in 
the  phrase  *' negotiable  instrument."  Any  contract  to  pay 
money  the  title  to  which  may  be  passed  by  delivery  alone,  or 
by  indorsement,  is  "negotiable,"  in  the  sense  in  which  the 
word  is  often  used.  When  the  title  has  so  passed  it  is  often 
said  that  the  instrument  has  been  "negotiated. ' '  But  the  fact 
that  title  may  be  so  passed  does  not  make  it  a  negotiable  in- 
strument, within  the  meaning  of  the  Civil  Code,  nor  within 
the  meaning  of  that  term  as  used  in  the  decisions  which  ex- 
cept negotiable  instruments  from  the  general  rule  regarding 
sales  by  a  finder  or  a  thief.  This  statement  is  well  illustrated 
by  reference  to  the  case  of  an  ordinary  negotiable  instrument 
made  payable  to  bearer,  or  indorsed  in  blank  by  the  payee  and 
which  has  become  past  due.  It  is  then  negotiable,  in  the 
meaning  above  referred  to,  by  mere  delivery,  the  same  as  5t 
was  before  maturity,  but  it  is  no  longer  a  negotiable  instru- 
ment nor  within  the  exception  as  to  sales  by  a  finder  or  thief 
(Chase  v.  Whitmore,  supra.) 

Respondents  cite  Mohr  v.  Byrne,  135  Cal.  87,  [67  Pac.  11]. 
The  case  holds  that  the  purchaser  by  assignment  of  a  chose  in 
action  which  is  not  a  negotiable  instrument  takes  it  free  from 
a  secret  trust  whereby  a  third  person  had  acquired  an  inter- 
est in  it  not  apparent  on  its  face.  A  similar  rule  applies  to 
all  property.  But  there  the  prior  holders  were  the  lawful 
owners  of  the  legal  title.  There  was  no  sale  by  a  thief  or 
finder,  and  no  such  question  as  is  here  presented  could  have 
arisen.  The  application  of  the  arbitrary  exception  respecting 
such  sales  of  negotiable  instruments  was  not  involved  or  dis- 
cussed.   The  case  does  not  aid  the  respondents. 

There  is  nothing  in  the  facts  found  which  constitutes  an 
estoppel  in  favor  of  the  defendants.  The  transaction  was  not 
one  in  which  Baker  was  assuming  to  dispose  of  the  bonds  in 
behalf  of  the  bank,  so  that  his  position  as  assistant  cashier 
might  imply  that  he  was  authorized  to  do  so.  He  was  actin.i^ 
for  himself  and  he  told  the  defendants  that  he  was  the  ownev. 
He  merely  had  the  possession  of  the  bonds.  His  possession!, 
for  the  purpose  for  which  he  took  them,  was  wrongful.  Be 
had  them  without  the  authority,  knowledge,  or  consent  of  hf« 
principal,  who  was  the  true  owner,  and  in  violation  of  his  duty 
as  an  agent  or  employee.    The  case  is  not  as  strong  as  that  of 
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Chase  v.  Whitmore,  supra,  where  the  agent  had  been  expressly 
intrusted  with  the  possession  of  the  note  which  he  wrongfully 
sold.  Here  the  possession  as  well  as  the  pledge  thereof  was 
wrongful.  In  that  case  the  court  held  that  there  was  no  estop- 
pel in  favor  of  the  buyer.  It  is  decisive  of  the  case  at  bar  on 
this  point  also.  See,  also,  Ycm/Uo  v.  Bank  of  Southern  Calu 
fomia,  170  Cal.  351,  [149  Pac.  826],  to  the  same  effect. 

For  these  reasons  we  are  of  the  opinion  that  the  court  below 
erred  in  its  conclusions  of  law  and  in  giving  judgment  for  the 
defendants.  It  is  unnecessary  to  consider  the  other  objections 
urged  in  supporting  the  appeal. 

The  judgment  is  reversed. 

Sloss,  J.,  and  Richards,  J.,  pro  tern.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  4395.    In  Bank.— May  28,  1918.] 

CALIFORNIA  WELL  DRILLING  COMPANY  (a  Corpo- 
ration), Respondent,  v.  CALIFORNIA  MIDWAY  OIL 
COMPANY  (a  Corporation),  Appellant.' 

CoNTHACTS — General  Veedict— Unansweeed  Special  Intereooatoet. — 
The  juTj  haying  found  a  general  verdict  for  the  plaintiff,  it  may 
well  be  true  that  the  jury  must  be  considered  to  have  found  an  ac- 
ceptance by  the  defendant  of  the  work  under  the  contract  sued  on, 
though  the  special  interrogatory  calling  for  a  finding  thereon  was 
unanswered. 

Id. — ^Drilunq  Oil  Well — ^Action  fob  Price — Acceptance  of  Work — 
Insufficiency  of  Evidence. — In  this  action  to  recover  the  con- 
tract price  of  drilling  an  oil  well,  under  the  terms  of  which  the 
plaintiff  was  to  drill  the  well  "into  the  oil  sand  or  to  a  depth  of 
3,500  feet  if  required"  by  the  defendant,  it  is  held  that  the  evi- 
dence was  insufficient  to  justify  a  finding  that  the  defendant  accepted 
the  well  when  drilled  to  a  depth  of  3,215  feet. 

Id. — Instruction  Based  on  Untenable  Theory  Erroneous. — An  in- 
struction in  such  case  to  the  effect  that  if  the  jury  found  from  the 
evidence  that  the  defendant  accepted  the  well  at  3,215  feet,  and 
thereafter  requested  the  plaintiff  to  straighten  the  hole  and  casing, 
and  that  the  plaintiff  thereupon  did  so  in  a  workmanlike  manner  as 
OLXXVni  C«l.— 22 
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provided  for  in  the  contract,  but  that  the  defendant  refused  to  accept 
the  well  as  straightened,  then  the  plaintiff  was  entitled  to  judgment 
under  the  terms  of  the  contract,  was  erroneous,  since  such  instruc- 
tion was  based  upon  the  plaintiff's  untenable  theory  of  the  case 
that  the  well  was  accepted  as  complete  when  it  was  drilled  to  3,215 
feet,  and  it  wholly  ignored  the  question  of  actual  drilling  "into  the 
oil  sand,  or  to  a  depth  of  8,500  feet  if  required  by"  the  defendant. 

Id. — Tbial  and  Insteuotion  upon  Ereonioiis  Theory— -CJonstbuction 
OF  GoNTRAor  BT  JuBT. — In  Buch  case  the  trial  of  the  action  and 
instructions  to  the  jury  upon  the  theory  that  it  was  to  construe 
the  contract  were  erroneous,  since,  the  terms  of  the  contract  being 
ascertained,  the  court  should  have  construed  the  same,  and  instructed 
the  jury  as  to  the  meaning  thereof. 

Id.— Bbillino  into  Oil  Sand— Meaning  of  "Oil  Sand."— In  the  con- 
tract in  the  instant  case,  construed  in  the  light  of  its  purpose 
and  termS;  the  provision  that  tlie  well  should  be  drilled  "into  the 
oil  sand  or  to  a  depth  of  3,500  feet  if  required  by*'  the  defendant 
was  not  complied  with  by  drilling  into  any  oil  sand  at  any  depth; 
but  the  well  having  been  drilled  to  secure  oil  in  paying  quantities, 
the  jury  should  have  at  least  been  instructied  that  the  "oil  sand" 
contemplated  by  the  contract  was  "producing  oil  sand,**  and  that  in 
default  of  such  producing  oil  sand  the  defendant  was  justified  in 
requiring  the  well  to  be  drilled  to  a  depth  of  three  thousand  Ave 
hundred  feet,  unless  the  phrase  "into  the  oil  sand"  had  some  other 
special  local  meaning  or  customary  construction  with  reference  to 
which  the  parties  contracted. 

Id. — CONBTBUGTION  OF  CONTBAOT  BT  OOUBT — KXTUNBIO  EviDENOB  IN  AlD 

OF  Construction. — Where  extrinsic  evidence  is  introduced  to  aid 
in  the  construction  of  a  contract,  it  is  still  the  duty  of  the  court  to 
construe  the  contract  in  the  light  of  such  evidence. 

Id. — Disputed  Extrinsic  Pacts— Hypothetical  Instbuotionb. — If  ex- 
trinsic facts  introduced  in  aid  of  the  construction  of  a  contract  are 
disputed,  the  case  may  go  to  the  jury  with  hypothetical  instructions 
to  render  a  verdict  one  way  if  certain  facts  are  found  and  another 
way  if  the  facts  are  found  differently. 

D). — Mixed  Question  of  Law  and  Fact— Corrbot  Application  of  Law 
BT  JuBT  Assumed. — In  the  instant  case  the  question  of  the  com- 
pletion of  the  well  having  been  submitted  to  the  jury  as  a  mixed 
question  of  law  and  fact,  the  supreme  court  on  appeal  must  assume 
that  the  jury,  not  being  clothed  with  power  to  decide  the  law  in- 
correctly, applied  the  law  correctly  to  the  facts;  in  other  words,  that 
they  correctly  construed  the  contract  as  requiring  the  drilling  of  the 
well  into  "producing  oil  sand"  and  applied  that  construction  to  the 
facts  presented  to  them. 
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Id. — ^iNSUFnciENCY  OF  EviDBNCE. — Evidence  in  the  instant  case  examined 
and  found  insufficient  to  justify  the  finding  of  the  jury  that  the 
weU  was  drilled  into  the  oil  sand  according  to  the  contract. 

Id. — ^iNsrauonoNs — Ck)NrusiNo  Instruction  as  to  Custom. — In  view 
of  the  fact  that  no  oil  was  produced  from  the  well,  and  that  the 
burden  was  on  the  plaintiff  to  establish  the  completion  of  the  well, 
an  instruction  given  by  the  court  at  the  request  of  the  plaintiff 
that,  if  there  was  no  custom  as  to  who  should  test  the  oil  sand,  the 
plaintiff  did  not  have  to  show  that  it  tested  the  oil  sand,  unless 
the  contract  expressly  or  impliedly  so  provided,  eonld  only  tend  to 
eonf use  the  jury,  the  question  as  to  whose  duty  it  was  by  custom 
or  otherwise  to  test  the  well  not  being  properly  involved  in  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County,  and  from  an  order  denying  defendant's  motion  for  a 
new  trial.    Milton  T.  Farmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  Scott,  Sr.,  Geo.  B.  Whitaker,  Bradner  W.  Lee, 
Bradner  W.  Lee,  Jr.,  and  Kenyon  P.  Lee,  for  Appellant. 

E.  L.  Foster,  and  Chas.  A.  Bamhart,  for  Respondent. 

WILBUE,  J. — This  is  an  appeal  from  a  judgment  after 
verdict  for  $44,452.19,  the  contract  price  for  drilling  two  oil 
wells  by  plaintiff  for  defendant,  and  from  the  order  denying 
defendant's  motion  for  a  new  trial.  Well  No.  7  was  drilled 
under  contract  dated  February  7,  1912.  Well  No.  6  was 
drilled  under  a  contract  dated  December  31, 1912.  Both  wells 
were  to  be  paid  for  by  the  foot.  It  is  admitted  that  well  No. 
6  conformed  to  the  contract,  and  that  plaintiff  is  entitled  to 
be  paid  the  contract  price  therefor.  All  the  difficulties  in  the 
case  grow  out  of  the  contract  for  the  drilling  of  well  No.  7 
and  its  relation  to  the  second  contract.  The  question  is 
whether  or  not  the  plaintiff  completed  the  well  as  required  by 
the  contract  for  the  drilling  of  well  No.  7,  and,  if  not,  whether 
said  well  was  accepted  by  the  defendant  as  completed  in  Au- 
gust, 1912,  at  which  time  plaintiff  claims  that  it  had  sunk  well 
No.  7  to  a  depth  of  3,215  feet,  and  "into  the  oil  sand,"  and 
had  placed  therein  at  the  request  of  the  defendant  a  perfo- 
rated four-inch  pipe ;  that  the  well  was  thereupon  accepted  as 
completed,  but  that  five  days  thereafter,  defendant  having 
discovered  that  the  well  was  crooked,  returned  it  to  the  pos- 
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session  of  the  plaintiff  to  be  straightened ;  that  thereafter,  for 
a  year,  the  plaintiff  was  actively  engaged  in  attempting  to 
straighten  the  well,  and  in  July,  1913,  having  straightened  the 
well  and  sunk  it  to  a  depth  of  3,241  feet — 26  feet  farther  than 
it  was  at  the  time  it  was  accepted  by  the  defendant — they  had 
thus  fully  performed  their  contract  The  case  thus  presented 
two  main  questions,  that  of  acceptance  and  of  completion. 
Plaintiff  contends  that  the  jury  having  found  a  general  ver- 
dict in  its  favor,  it  must  be  considered  to  have  found  an  accept- 
ance, even  though  the  special  interrogatory  requiring  a  finding 
thereon  was  unanswered,  and  this  may  well  be  true.  {Ben- 
9on.y.  SowtKem  Pac.  Co.,  177  Cal.  777,  [171  Pac.  948].)  De- 
fendant  claims  that  the  evidence  was  insuflScient  to  justify 
such  a  finding.  On  this  subject,  at  the  request  of  the  plain- 
tiff, the  jury  was  instructed  as  follows:  "...  if  you  find 
from  the  evidence  that  the  defendant  accepted  well  No.  7  at 
3,215  feet,  and  that  the  said  defendant  thereafter  requested 
the  plaintiff  to  straighten  the  hole  and  the  casing  in  said  well, 
and  that  the  plaintiff  thereupon  proceeded  so  to  do  and  actu- 
ally did  straighten  the  casing  in  said  well  in  the  manner  as 
testified,  in  a  workmanlike  manner  as  provided  for  in  said  con- 
tract, and  that  the  defendant  refused  to  accept  said  well  as 
straightened,  you  will  then  find  that  the  plaintiff  is  entitled  to 
judgment  under  the  terms  of  the  contract."  The  contract 
for  drilling  well  No.  7  recited  that  it  was  the  purpose  of  the 
parties  to  *' drill  a  well  for  oil,"  and  therein  the  plaintiff 
*' agrees  to  drill  a  well  on  said  land  at  the  location  indi- 
cated .  .  .  into  the  oil  sand  or  to  a  depth  of  3,500  feet  if  re- 
quired by  said  first  party,"  etc.  It  provided  that  certain  pay- 
ments were  to  be  made  **60  days  after  the  perforated  casing 
is  carried  into  the  oil  sand,  or  to  3,500  feet."  This  instruc- 
tion completely  ignores  the  question  of  actual  drilling  ''into 
the  oil  sand  or  to  a  depth  of  3,500  feet  if  required  by  said 
first  party,"  and  is  based  wholly  upon  plaintiff's  theory  of  the 
case  that  well  No.  7  was  accepted  as  complete  in  August,  1912. 
But  plaintiff's  theory  was  not  tenable.  It  is  undisputed  that 
five  days  after  such  alleged  completion  and  acceptance  the 
w^  was  returned  to  plaintiff  for  further  work  thereon,  which 
work  continued  for  nearly  a  year.  During  the  progress 
thereof  the  contract  of  December  31,  1912,  for  drilling  well 
No.  6,  was  entered  into  by  the  parties,  in  which  it  is,  in  effect, 
expressly  agreed  that  said  well  No.  7  was  uncompleted  and 
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unaccepted,  by  the  following  provision  therein  contained:  ''It 
la  farther  understood  and  agreed  by  the  parties  hereto,  that 
the  fifty  per  cent  monthly  payments  herein  provided  for  shall 
be  suspended  untU  the  completion  of  thai  certain  iveU  on  the 
property  of  the  party  of  the  first  part  known  as  well  No.  7,  on 
which  the  party  of  the  second  part  is  now  drilling  under  an 
agreement  dated  February  7,  1912;  but  all  payments  so  sus- 
pended shall  become  due  and  payable  as  agreed  upon  comple- 
tion of  said  well  No.  7.  In  the  event  u>eU  No.  7  cannot  for 
any  reetson  be  completed  according  to  its  contract,  then  the 
said  weU  herein  provided  for  to  be  drilled  shall  be  understood 
by  the  parties  hereto  to  replace  said  well  No.  7  and  to  be  so 
accepted  by  the  party  of  the  first  part  as  the  well  provided  to 
be  drilled  in  said  contract  of  February  7,  1912."  (Italics 
ours.)  There  was  not  only  no  sufScient  evidence  to  justify 
a  finding  of  acceptance  in  August,  1912,  but  in  view  of  the 
contract  of  December  31, 1912,  the  jury  might  have  been  prop- 
erly instructed  that  there  was  no  acceptance  and  no  comple- 
tion of  well  No.  7  prior  to  December  31,  1912,  and  as  no 
acceptance  at  any  time  after  August,  1912,  was  claimed  by 
plaintiff,  the  instruction  complained  of  should  not  have  been 
given.  The  case  was  tried  and  the  jury  instructed  upon  the 
theory  that  it  was  to  construe  the  contracts  involved,  and  to 
this  end  a  number  of  rules  of  construction  were  given  to  the 
jury,  and  the  refusal  to  give  others  is  assigned  as  error.  But 
the  terms  of  the  contracts  being  ascertained,  the  court  should 
have  construed  the  same  and  instructed  the  jury  as  to  the 
meaning  and  effect  thereof.  (Luckhart  v.  Ogden,  30  Cal.  547, 
556 ;  8u)ain  v.  Grangers'  Umon  etc.  Co.,  69  Cal.  186,  [10  Pac. 
404] ;  Holloway  v.  McNear,  81  Cal.  154,  157,  [22  Pac.  514].) 
It  would  serve  no  useful  purpose  to  set  out  at  length  the  vari- 
ous provisions  of  the  contract  for  drilling  wells  Nos.  6  and  7. 
SuflSce  it  to  say  that  the  contract  for  drilling  well  No.  7  pro- 
vided that,  in  the  event  of  the  failure  to  drill  that  well  to  a 
sufficient  depth,  a  well  should  be  drilled  in  lieu  thereof,  and 
made  certain  stipulations  in  regard  to  the  expenditures  in 
drilling  such  well.  The  later  contract  of  December  31,  1912, 
for  the  drilling  of  well  No.  6,  referred  to  the  contract  for 
drilling  well  No.  7,  stating,  in  effect,  as  above  quoted,  that  if 
No.  7  was  not  completed,  No.  6  should  be  regarded  as  having 
been  drilled  in  lieu  thereof.  The  parties  herein  differ  upon 
the  question  as  to  whether  or  not  under  a  proper  construction 


Digitized  by 


Google 


342    California  W.  D.  Co.  v.  Caupornu  M.  0.  Co.    [178  CaL 

of  these  two  contracts  the  defendant  was  entitled  to  credit 
upon  the  contract  price  for  drilling  the  second  well  (No.  6) 
of  the  amount  expended  by  it  for  materials,  etc^,  furnished  to 
the  plaintifiF  while  drilling  said  well,  in  the  event  that  No.  7 
was  not  completed,  stipulated  to  be  $17,077.78.  The  construc- 
tion of  these  two  contracts  was  a  question  of  law  for  the  court, 
and  the  jury  should  have  been  instructed  that  in  the  event 
it  found  that  well  No.  7  was  not  completed,  the  verdict  should 
have  been  for  the  contract  price  for  drilling  well  No.  6,  less 
the  stipulated  credit  of  $17,077.78.  Instruction  No.  15,  given 
at  plaintiff's  request,  based  upon  the  theory  that  such  credit 
could  not  be  allowed  unless  a  mutual  mistake  in  the  execution 
of  the  contract  of  December  31,  li912,  was  proved  by  a  pre- 
ponderance of  the  evidence,  was  erroneous;  as  it  was  also  to 
leave  the  jury  to  determine  whether  the  contract  of  December 
31,  1912,  as  executed,  provided  for  such  credit.  In  determin- 
ing whether  or  not  the  plaintiff  had  completed  its  contract  for 
well  No.  7  when  it  was  drilled  to  a  depth  of  3,241  feet  and 
tendered  to  the  defendant,  we  are  required  to  construe  the 
contract.  At  plaintiff's  request  the  jury  was  instructed, 
**  .  .  .  if  you  find  from  the  evidence  that  well  No.  7,  was 
drilled  inito  oU  swnd  to  the  depth  alleged  by  the  plaintiff,  which 
is  3,241  feet,  in  accordance  tvith  the  terms  of  the  contract,  and 
that  the  well  was  finished  in  a  workmanlike  manner,  you  must 
find  for  the  plaintiff  ..."  (Italics  ours.)  And  again, 
"'You  are  to  determine  whether  well  No.  7  was  drilled  into  the 
oU  sand  according  to  such  contract."  And  at  defendant's  re- 
quest the  jury  was  instructed,  "If  you  find  it  to  be  a  fact  from 
the  evidence  introduced  in  this  case  that  the  term  'oil  sand' 
means  a  'sand-producing  oil,'  and  that  plaintiff  did  not  drill 
into  a  sand  'producing  oil,'  "  etc.  While  both  parties  thus 
induced  the  court  to  present  the  question  of  completion  to  the 
jury  as  a  mixed  question  of  law  and  fact,  to  be  determined  by 
them,  a  fair  construction  of  the  plaintiff's  instructions  left  it 
to  the  jury  to  say  that  any  drilling  into  any  "oil  sand"  was  a 
sufScient  compliance  with  the  contract.  Construed  in  the 
light  of  the  purpose  and  terms  of  the  contract,  the  provision 
that  the  well  should  be  drilled  "into  the  oil  sand  or  to  a  depth 
of  three  thousand  five  hundred  feet  if  required  by  said  first 
party,"  etc.,  was  not  complied  with  by  drilling  into  any  oil 
sand  at  any  depth.  The  well  was  drilled  to  secure  oil  in  pay- 
ing quantities.    The  jury  should  at  least  have  been  instructed 
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that  "the  oil  sand"  contemplated  by  the  contract  was  pro- 
ducing oil  sand,  and  that  in  default  of  such  producing  oil  sand 
defendant  was  justified  in  requiring  the  well  to  be  drilled  to 
a  depth  of  three  thousand  five  hundred  feet,  unless  the  phrase 
*'into  the  oil  sand''  has  some  other  special  local  meaning,  or 
customary  construction,  with  reference  to  which  the  parties 
contracted.  Both  parties  introduced  evidence  as  to  the  mean- 
ing of  the  terms  of  the  contract.  We  are,  therefore,  not  called 
upon  to  consider  the  admissibility  of  such  evidence,  as  to 
which  we  express  no  opinion.  But  where  extrinsic  evidence 
is  introduced  to  aid  in  the  construction  of  a  contract,  it  is  still 
the  duty  of  the  court  to  construe  the  contract  in  the  light 
of  such  evidence.  (12  L.  R  A.  376,  note;  1  Blashfield's 
Instructions  to  Juries,  sec.  66,  p.  131.)  If  such  extrinsic  facts 
are  disputed,  the  jury  must  pass  on  these  disputed  facts. 
**The  case  may  go  to  the  jury  with  hypothetical  instructions 
from  the  court  to  render  a  verdict  one  way  if  certain  facts  are 
found,  and  another  way  if  the  facts  are  found  differently." 
(Id.,  sec.  66,  p.  133.)  The <5onstruction  of  the  contract  in  the 
light  of  the  real  facts  is  a  matter  of  law.  As  was  said  by  this 
court  in  a  recent  case  involving  the  use  of  extrinsic  evidence 
to  construe  a  will:  ''In  such  cases  where  the  evidence  of  the 
facts  is  in  conflict,  it  is  permissible  for  .  .  .  the  jury,  to  find 
the  facts.  •  •  .  But  the  application  to  the  will  itself  of  the 
facts  found,  admitted  or  established,  present  a  question  of 
legal  construction,  which  is  as  purely  a  question  of  law  as  is 
the  construction  of  the  will  without  resort  to  extrinsic  evi- 
dence. .  .  .  Again,  it  is  fundamental  that  in  all  cases  where 
extrinsic  evidence  is  admissible  to  aid  in  expounding  the  will, 
the  evidence  is  limited  to  this  single  purpose.  It  is  consid- 
ered, for  the  purpose  of  explaining  and  interpreting  the  lan- 
guage of  the  will,  and  is  never  permitted  to  show  a  different 
intent  or  a  different  object  from  that  disclosed  (though  per- 
haps obscurely)  by  the  language  of  the  will  itself.  (6  Wig- 
more  on  Evidence,  pp.  2472-2474.)"  (Estate  of  Donnellany 
164  Cal.  14,  19,  [127  Pac.  166].  See,  also,  JEstate  of  Thom. 
son,  165  Cal.  290,  296,  [131  Pac.  1045] ;  First  National  Bank 
V.  Bowers,  141  Cal.  253,  [74  Pac.  856].) 

The  question  of  the  completion  of  the  well  being  thus  sub- 
mitted to  the  jury  as  a  mixed  question  of  law  and  of  fact, 
appellant  contends  that  the  evidence  was  insufficient  to  justify 
the  finding  of  the  jury  that  the  well  was  completed.    Inas- 
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much  as  the  jury  was  clothed  with  no  power  to  incorrectly 
decide  the  law,  we  must,  in  considering  this  contention,  as- 
sume that  they  applied  the  law  correctly  to  the  facts.  In 
other  words,  we  must  assume  that  they  correctly  construed  the 
contract  and  applied  that  construction  to  the  facts  as  presented 
to  them.  The  contract,  as  we  construe  it,  required  the  drill- 
ing of  the  well  into  producing  oil  sand,  that  is,  sand-produ- 
cing oil  in  reasonably  paying  quantities,  and  in  default  of 
such  a  showing  of  oil  to  continue  to  drill  the  well  to  a  depth 
of  three  thousand  five  hundred  feet  if  required  by  the  de- 
fendant. The  question,  then,  is,  Does  the  evidence  justify  the 
finding  of  the  jury  that  the  plaintifiF  completed  the  wdl  by 
drilling  the  same  into  producing  oil  sandf  The  theory  of  the 
plaintiff  is  that  it  had  drilled  a  well  ''into  the  oil  sand"  when 
it  had  attained  the  depth  of  3,215  feet,  that  the  well  was  then 
accepted  and  returned  to  it  merely  for  straightening,  and  that 
when  they  had  straightened  the  well  and  again  sunk  it  to  a 
depth  of  3,215  feet  they  had  completed  the  well,  in  that  it 
was  again  just  as  far  into  the  oil  sand  as  it  was  in^the  first 
instance.  The  defendant  denied  that  it  ever  accepted  the  well 
or  ever  considered  it  as  completed  or  ever  took  it  over  as  com- 
pleted. It  is  admitted  by  the  plaintiff  that  it  never  tested 
the  oil  well  either  by  pumping  or  bailing.  It  is  shown  beyond 
question  that  the  well  never  produced  any  oil  and  that  no  oil 
was  ever  taken  therefrom  except  the  oil  that  was  pumped  into 
it  for  the  purpose  of  testing  it.  In  the  effort  to  straighten 
and  deepen  the  well  the  point  of  3,215  feet  was  passed  at  least 
four  times ;  that  is  to  say,  by  reason  of  loss  of  tools  and  other 
defects  in  the  well  it  was  necessary  to  go  back  and  redrill  the 
well,  and  in  so  doing  the  well  was  drilled  past  this  point  at 
least  four  times.  Plaintiff's  general  manager  testified  that 
they  had  no  log  of  any  of  these  drillings  which  showed  any 
oil  sand ;  that  when  the  well  had  reached  a  depth  of  3,241  feet 
it  was  in  blue  shale.  The  log  of  the  original  drilling  to  a 
depth  of  3,215  feet  was  lost  as  to  the  drilling  for  the  last  week 
or  two,  in  July  and  August,  1912,  and  the  only  testimony 
offered  as  to  the  showing  of  oil  sand  was  the  testimony  of  some 
of  the  well  drillers  and  of  plaintiff's  general  manager.  One 
of  these  drillers  testified  that  in  his  opinion  the  well  showed 
signs  of  oil  sand  for  about  ten  feet.  On  cross-examination  he 
admitted  that  the  rotary  drill  might  show  signs  of  oil  sand 
long  after  it  had  been  passed  through,  and  that  a  showing  of 
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ten  feet  of  oil  sand  by  a  rotary  drill  might  mean  only  four 
or  five  feet  of  oil  sand.  If  it  is  true  that  there  were  four  or 
five  feet  of  producing  oil  sand  at  about  3,215  feet,  the  fact 
remains  that  the  plaintiff,  upon  whom  the  burden  lay  of  show* 
ing  that  such  sand  was  producing  sand,  made  no  effort  to  test 
the  well.  It  would  seem  that  this  was  a  case  for  the  applica- 
tion of  the  doctrine  that  where  weaker  and  less  satisfactory 
evidence  is  offered,  when  it  appears  that  stronger  and  more 
satisfactory  was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust.  (Code  Civ.  Proc,  sec. 
2061,  subd.  7.)  But  viewed  in  the  light  of  the  conduct  of  the 
parties  subsequent  to  the  alleged  acceptance  of  the  well,  it  is 
clear  that  the  well  was  never  completed.  If  we  assume  in 
favor  of  the  respondent  that  when  the  contract  of  December 
31st  referred  to  well  No.  7  as  uncompleted,  it  had  reference 
to  the  fact  that  the  well  was  crooked  and  in  a  process  of  being 
straightened  and  that  when  straightened  to  a  depth  of  3,215 
feet  it  would  be  considered  by  the  parties  as  complete,  we  are 
met  by  a  great  many  difficulties.  On  March  13,  1913,  the 
plaintiff  entered  into  a  contract  with  two  subcontractors  to 
drill  well  No.  7  to  a  depth  of  three  thousand  three  hundred 
feet.  No  good  reason  for  making  this  contract  is  offered  con- 
sistent with  the  theory  that  the  well  was  to  be  completed  when 
down  to  a  depth  of  3,215  feet  and  straight.  There  was  corre- 
spondence between  the  plaintiff  and  defendant  in  regard  to 
the  completion  of  well  No.  7.  On  May  31,  1913,  plaintiff 
wrote  the  defendant:  **We  are  undecided  whether  to  go  on 
and  try  and  finish  No.  7  or  not.  If  we  do  not  finish  No.  7,  the 
string  of  four  and  a  quarter  inch  casing  which  is  in  No.  7 
could  be  used  on  No.  6.  We  have  some  drillers  who  are  very 
anxious  to  take  another  labor  contract  to  finish  No.  7.  They 
say  they  are  pretty  sure  of  finishing  well  No.  7,  but  we  are 
pretty  badly  disgusted  with  this  well  and  will  hold  up  the 
contract  until  the  writer  sees  you.  We  have  about  concluded 
that  if  your  company  will  pay  us  for  No.  6  at  the  contract 
price  of  $6.50  per  foot,  then  we  will  quit  No.  7  as  it  is,  and 
by  doing  that  the  string  of  four  and  a  quarter  inch  casing 
could  go  to  No.  6  and  we  would  drill  a  new  well  for  No.  7 
under  No.  7  contract.  But  if  your  company  wants  to  hold  up 
the  payment  on  No.  6  until  No.  7  is  completed,  we  will  talqe 
one  more  chance  in  contracting  the  completion  of  No.  7. 
There  is  a  chance,  although  small,  of  finishing  No.  7.    But  if 
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your  company  would  prefer  to  have  a  new  well  drilled  we  will 
Btart  drilling  on  a  new  well,  or  you  may  take  No.  7  as  it  is  and 
pay  us  for  No.  6  at  the  contract  price  and  wait  until  you  finish 
No.  6,  and  then  the  condition  may  he  favorable  for  your 
going  ahead  with  No.  7."  Plaintiff's  general  manager,  Mr. 
Edwards,  testified  that  on  June  4  or  5,  1913,  he  made  defend- 
ant a  proposition  that  ''if  they  would  accept  No.  6  and  pay 
for  it  at  the  contract  price  and  release  me  on  well  No.  7  that 
I  would  accept  it.  I  also  stated  that  the  outlook  of  finishing 
well  No.  7  was  very  discouraging;  that  we  had  been  working 
on  it  pretty  nearly  a  year  and  had  not  made  any  headway 
toward  getting  it  finished,  and  we  would  either  drill  a  new  well 
to  replace  No.  7,  or  take  another  chance  of  going  ahead  and 
finishing,  or  I  believe  I  told  them  at  that  time  I  would  take 
one  more  chance  of  finishing  it  under  some  new  men  who 
thought  very  strongly  that  they  could  finish  the  well.  That 
was  Mr.  Chappis  and  Mr.  Gibson.  They  didn't  accept  my 
proposition,  so  I  put  my  men  on  No.  7  and  went  to  work 
again."  Mr.  Chappis  testified  that  when  he  went  to  work  on 
well  No.  7  the  tools  went  down  somewhere  in  the  neighbor- 
hood of  3,217  to  3,220  feet.  The  evidence,  therefore,  is  insuffi- 
cient to  justify  the  finding  of  the  jury  that  the  well  was  drilled 
into  the  oil  sand  according  to  the  contract. 

At  the  plaintiff's  request  the  court  instructed  the  jury  as 
follows:  ''The  court  instructs  the  jury  that  if  you  find  that 
there  was  no  custom  in  the  West  Side  Oil  Fields  as  to  who 
should  test  the  oil  sand,  then  the  plaintiff  does  not  have  to 
show  that  it  tested  the  oil  sand,  unless  the  contract  expressly 
or  impliedly  provides  for  such  test."  In  view  of  the  fact  that 
no  oil  was  obtained  from  well  No.  7  and  that  the  burden  was 
on  the  plaintiff  to  establish  completion  of  the  well,  this  in- 
struction could  only  tend  to  confuse  the  jury.  The  question 
as  to  whose  duty  it  was  by  custom  or  otherwise  to  test  the  well 
was  not  properly  involved  in  the  ease.  The  effect  of  the  in- 
struction must  have  been  to  suggest  to  the  jury  that  it  was 
unnecessary  for  plaintiff  to  give  evidence  of  a  test  of  the  well 
in  order  to  recover. 

The  judgment  and  order  are  reversed. 

Sloss,  J.,  Melvin,  J.,  Richards,  J.,  pro  tem.,  Shaw,  J.,  Victor 
B.  Shaw,  J.,  pro  tem.,  and  Angellotti,  C.  J.,  concurred. 
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[li.  A.  No.  4164.    Department  One.— May  31,  1918.] 

W.  J.  BBICKEB,  Respondent,  v.  ROLLINS  &  JARECKI  et 
al.,  Defendants;  COUNTY  OP  LOS  ANGELES  (a  Muni- 
cipal  Corporation),  Respondent;  AMERICAN  SURETY 
COMPANY  OP  NEW  YORK  (a  Corporation),  Appel- 
lant ;  and  Consolidated  Causes. 

PUBUO  WOKES — ^HlOHWAT— <70N8TBncn0N  FOB   COXJNTY— BoND  Ol-  OOH- 

TRACTOBr— Bbntal  ov  Teams  AiO)  TooLS. — ^The  rental  of  teams  and 
tools  used  in  the  construction  of  a  highway  under  contract  with  a 
county  is  included  within  the  meaning  of  the  word  "supplies"  in  a 
bond  given  by  the  surety  for  the  contractor  under  the  act  of  li897 
(Stats.  1897,  p.  201). 

Id.— LiABnjTT  o»  Subjbtt — ^Peovisions  as  '^uppuks.*' — Provisions  and 
merchandise  such  as  flour,  meat,  butter,  barley,  and  like  articles  con- 
sumed by  the  men  and  teams  during  the  construction  of  a  highway 
under  contract  with  a  county,  and  also  powder,  caps,  and  fuse  used 
in  the  work,  are  "supplies,"  for  which  the  surety  is  liable  on  a  bond 
furnished  under  the  Statutes  of  1897,  requiring  the  contractor  to 
give  a  bond  to  pay  for  supplies. 

Id. — SiTFPLiis  FuBNiSHED  TO  1.  BsGEiVER. — Where  the  firm  of  contractors 
engaged  in  the  construction  of  a  highway  under  contract  with  a 
county  became  involved  in  partnership  litigation,  in  which  a  re- 
ceiver was  appointed,  who  took  charge  of  the  affairs  of  the  part- 
nership and  attempted  to  proceed  with  the  work  under  the  contract, 
the  receiver  was  the  official  agent  and  representative  of  the  firm  in 
all  that  he  did  in  these  respects,  and  the  surety  on  the  bond  given 
by  the  contractor  under  the  Statutes  of  1897,  for  materials  and 
supplies  was  as  much  responsible  for  materials  and  supplies 
furnished  to  the  receiver  as  though  the  principals  had  themselves 
incurred  the  liabilities  in  the  performance  of  the  work. 

Id. — Tims  fob  Filino  Olaiic. — In  such  case,  under  the  Statutes  of 
1897,  as  amended  by  the  Statutes  of  1911,  claims  filed  within 
ninety  days  after  the  completion  of  contract  work  on  a  high- 
way for  a  county,  and  suits  brought  thereon  against  the  surety  on 
the  contractor's  bond  within  six  months  after  the  filing  of  such  claims 
are  in  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Bicksler  &  Smith,  for  Appellant. 

M.  M.  Meyers,  Harriman,  Ryckman  &  Tuttle,  Walton  J. 
Wood,  W.  W.  Clary,  George  B.  Cryer,  J.  H.  De  La  Monte, 
W.  G.  Van  Pelt,  Clyde  R.  Burr,  Carroll  Allen,  Bertin  A.  Weyl, 
Ghas.  H.  Mattingly,  Sam  B.  Dannis,  J.  C.  Craig,  James,  Smith 
&  McCarthy,  G.  C.  De  Garmo,  and  A.  J.  Hill,  for  Re- 
spondents. 

RICHARDS,  J.,  pro  tern. — This  was  an  action  arising  out 
of  a  contract  entered  into  between  the  defendants  Rollins 
&  Jarecki  and  the  county  of  Los  Angeles  for  the  furnishing 
of  the  materials  and  performing  the  work  necessary  to  the 
proper  construction  of  the  Santa  Susanna  Pass  Highway  in 
said  county.  The  defendant  and  appellant  American  Surety 
Company  of  New  York  furnished  the  bond  of  said  contractor 
for  the  due  performance  of  the  terms  of  said  contract.  After 
the  work  had  proceeded  for  some  time  the  members  of  the 
firm  of  contractors  became  involved  in  disputes  among  them- 
selves, as  a  result  of  which  Jarecki  brought  an  action  against 
Rollins,  and  in  said  action  caused  a  receiver  to  be  appointed, 
who  took  charge  of  the  affairs  of  the  partnership  and  attempted 
to  proceed  with  said  work,  but  after  a  few  months  abandoned 
it  and  the  county  of  Los  Angeles  completed  the  work.  Sev- 
eral suits  were  filed  by  various  persons  to  recover  upon  claims 
for  materials  and  supplies  furnished  in  the  earlier  stages  of 
said  work  to  the  contractors  and  to  the  receiver,  the  American 
Surety  Company  of  New  York  being  made  a  party  to  these 
suits,  and  recovery  being  brought  against  it  upon  its  bond. 
In  these  suits  there  were  a  number  of  interventions  on  the 
part  of  other  claimants,  but  the  suits  were  finally  consolidated 
and  tried  together.  The  court  rendered  judgment  against 
the  said  American  Surety  Company  of  New  York  upon  cer- 
tain of  these  claims,  and  from  such  judgment  it  prosecutes  this 
appeal.  Before  considering  the  nature  of  the  several  claims 
involved  in  this  appeal  it  would  be  well  to  notice  the  language 
of  the  statute  providing  for  such  work  and  of  the  bond  re- 
quired by  it  upon  which  the  rights  of  the  several  claimants  to 
recover  must  be  predicated.  The  statute  provides  that  every 
contractor  to  whom  is  awarded  a  contract  ^or  doing  any 
mechanical  work  by  a  county  shall  give  a  bSnd  conditioned 
that  if  the  contractor  ''fails  to  pay  for  any  materials  and  sup- 
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plies  furnished  for  the  performance  of  the  work  contracted  to 
be  done,  or  for  any  work  or  lator  done  thereon  of  any  kind, 
the  sureties  will  pay/'  etc.,  and  further  provides  that  *'any 
materialman,  person,  company  or  corporation  furnishing 
materials  or  supplies  used  in  the  performance  of  the  work," 
etc.,  whose  claim  has  not  been  paid  by  the  contractor,  must  file 
his  claim  within  ninety  days  with  the  governing  body  by  whom 
the  contract  was  awarded,  and  must  begin  his  action  upon  the 
bond  within  six  months  thereafter  [Stats.  1897,  pp.  201,  202, 
sees.  1,  2].  The  bond  in  the  cases  before  us  was  conditioned 
that  ''If  said  principals  as  contractors  in  said  contract  fail  to 
pay  for  any  materials  or  supplies  furnished  for  the  perform- 
ance of  the  work  contracted  to  be  done  in  and  by  said  contract, 
or  for  any  work  or  labor  done  thereon  of  any  kind,  said  surety 
will  pay  the  same,"  etc. 

The  first  contention  urged  by  the  appellant  American 
Surety  Company  of  New  York  is  that  the  trial  court  was  in 
error  in  rendering  any  judgment  against  it  and  in  favor  of 
several  of  said  claimants  for  the  hiring  of  mule  teams  let  by 
them  to  the  contractor  or  to  the  receiver  for  use  by  either  of 
them  in  connection  with  the  work.  In  making  this  contention 
the  appellant  chiefly  relies  upon  the  case  of  Wood,  Curtis 
A  Co.  V.  El  Dorado  Lumber  Co,,  153  Cal.  231,  [126  Am.  St. 
Rep.  80,  15  Ann.  Cas.  382,  16  L.  R.  A.  (N.  S.)  585,  94  Pac. 
877].  That  case,  however,  arose  out  of  an  attempt  to  enforce 
a  mechanic's  lien  claimed  to  have  been  created  under  section 
1183  of  the  Code  of  Civil  Procedure  as  it  read  prior  to  its 
amendment  in  1911,  when  it  did  not  by  its  terms  provide  for 
liens  in  favor  of  teamsters  or  draymen,  but  was  limited  in  its 
application  to  mechanics,  materialmen,  and  all  other  persons 
and  laborers  performing  labor  or  furnishing  materials  to  be 
used  or  consumed  in  the  structure.  The  court  in  that  case 
held  that  the  plaintiff  by  letting  his  horses  to  the  contractor 
at  a  stipulated  price  per  month  could  not  be  held  to  have 
bestowed  labor  upon  the  structure  so  as  to  entitle  him  to  a 
lien  for  the  rental  of  such  horses  under  the  terms  of  section 
1183  of  the  Code  of  Civil  Procedure  as  it  then  read.  On  the 
other  hand,  respondent  insists  that  this  cape  is  to  be  governed 
by  the  doctrine  announced  in  the  case  of  French  v.  Powell,  135 
Cal.  636,  [68  Pac.  92],  which  involved  an  action  upon  a  bond 
given  under  the  provisions  of  the  act  of  1897  as  was  the  bond 
in  this  case,  and  in  which  this  court  held  that  a  plaintiff  had 
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furnished  the  contractor^  a  teamster,  two  horses,  and  a  scraper 
at  an  agreed  price  per  day  for  the  doing  of  the  work  to  be  per- 
formed under  his  contract.  The  court  there  held  the  rental 
of  the  team  to  be  a  proper  charge  to  be  recovered  in  an  action 
on  the  bond.  In  its  most  recent  rulings  as  to  the  construction 
to  be  placed  upon  the  above-quoted  terms  of  the  statute  under 
which  the  public  work  involved  in  the  instant  case  was  to  be 
done,  the  courts  have  adopted  the  views  expressed  in  the  case 
of  French  v.  Powell,  twpra,  and  have  amplified  somewhat  upon 
the  reasoning  which  sustains  these  views.  In  the  case  of  Asso- 
ciated OH  Co,  V.  Commary-Peterson  Co,,  Inc^  32  Cal.  App. 
582,  [163  Pac.  702],  in  which  a  rehearing  has  been  denied  by 
this  court,  it  was  held  that  a  plaintiff  furnishing  gasoline  to 
a  contractor  for  the  doing  of  certain  construction  work  upon 
the  state  highway  under  the  provisions  of  the  act  of  1897,  for 
the  price  of  which  he  brought  an  action  upon  the  bond,  which 
was  in  the  precise  form  of  the  bond  involved  in  the  instant 
case,  was  entitled  to  recover  tljeref  or.  The  court  in  that  case 
held  the  motive  power  applied  by  the  use  of  gasoline  in  the 
operation  of  the  trucks  which  hauled  the  gravel,  cement,  etc., 
to  be  used  in  the  construction  of  the  highway,  was  thus  insepa- 
rably connected  with  and  used  in  the  performance  of  the  woiic 
provided  by  the  contract  to  be  done  and  by  the  bond  to  be  paid 
for;  and  tiie  court  cites  numerous  other  cases  arising  under 
similar  statutes  where  action  for  the  recovery  of  the  price  of 
various  forms  of  motive  power  and  energy  expended  in  the 
performance  of  like  work  have  been  upheld.  The  court  also 
differentiates  between  cases  brought  under  the  mechanic's  lien 
law  prior  to  the  amendment  of  the  Statute  of  1897.  We  are 
unable  to  perceive  any  distinction  in  principle  between  the 
case  at  bar  and  the  foregoing  cases  of  French  v.  Powell,  supra, 
and  Associated  Oil  Co.  v.  Commary-Peterson  Co.,  supra.  In 
the  case  of  the  rental  of  animals  or  of  machinery  applying 
motive  power  to  the  performance  of  the  work  to  be  done  under 
the  contract,  it  is  the  energy  of  the  instrumentality  for  which 
the  price  is  paid,  and  that  energy,  whether  in  vital  or  mechan- 
ical or  fluid  form,  is  the  thing  which  is  supplied  for  and  used 
in  the  work.  It  may  not,  in  the  strict  sense,  be  embraced  in 
the  definition  of  the  word  ** materials,"  but  we  think  it  may 
fairly  be  included  within  the  meaning  of  the  more  compre- 
hensive word  * 'supplies."  In  the  adoption  of  these  views  we 
are  not  without  persuasive  authority  from  other  jurisdictions. 
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These  cases  are  referred  to  and  discussed  in  the  case  of  Sher- 
man V.  America/n  Surety  Co.,  amie  p.  286,  [173  Pac.  161],  and 
the  conclusions  in  that  case  arrived  at  are  hereby  approved. 
The  foregoing  reasoning  applies  also  to  the  rental  of  tools 
the  use  of  which  contributed  to  the  performance  of  the  work. 
It  was  the  use  of  the  tool  and  not  the  tool  itself  which  formed 
the  basis  for  the  claim  of  recompense.  Our  conclusion  is, 
therefore,  that  the  appellant's  contention  as  to  those  claims 
which  involve  the  rental  of  mules  or  tools  for  use  in  the  per- 
formance of  the  work  cannot  be  sustained. 

The  next  contention  of  appellant  has  reference  to  the  alleged 
error  of  the  trial  court  in  giving  judgment  in  favor  of  those 
claimants  who  furnished  provisions  and  merchandise,  such  as 
flour,  meat,  butter,  barley,  hay,  and  like  articles  sold  to  the 
receiver  and  consumed  by  the  men  or  teams  during  the  pro- 
gress of  the  work,  and  idso  for  powder,  caps,  and  fuse  used 
by  them  in  connection  with  said  work.  As  to  this  class  of 
claims  a  less  difficult  question  is  presented,  arising  out  of  the 
broader  meaning  to  be  given  to  the  word  ** supplies,"  as  used 
in  the  statute  and  bond.  The  ordinary  meaning  of  this  term 
in  its  general  and  accepted  use  is  such  as  to  include  goods, 
wares,  and  merchandise  of  almost  every  kind  and  nature, 
whether  used  in  the  household  or  on  the  farm,  or  in  any  sort 
of  productive  or  constructive  work  requiring  the  labor  or  ser- 
vice of  men  or  animals  or  machinery.  In  the  instant  case 
they  were  furnished  to  be  used,  and  were  actually  used,  in 
advancing  the  work  to  be  done  under  this  contract,  and  in  that 
sense  entered  into  and  became  a  component  part  of  it  and  of 
the  thing  produced  by  it.  This  being  so,  we  are  of  the  opin- 
ion that  as  to  the  above  classes  of  claims  the  trial  court  was 
correct  in  their  allowance.  {Brogan  v.  National  Surety  Co., 
246  U.  S.  257,  [62  L.  Ed.  703,  38  Sup.  Ct.  Hep.  250] ;  People 
V.  Pullman's  Palace  Car  Co.,  175  111.  125,  [64  L.  B.  A.  366, 
51  N.  E.  664] ;  Wright  v.  Walton,  56  Miss.  1;  Oibbons  v.  The 
Fanny  Barker,  40  Mo.  253 ;  Conner  v.  Littlefleld,  79  Tex.  76, 
[15  S.  W.  217].)  The  appellant,  however,  contends  that  even 
if  it  be  conceded  that  the  appellant  would  be  liable  upon  its 
bond  for  supplies  furnished  for  the  work  and  labor  performed 
for  the  contractor,  It  is  not  to  be  held  liable  for  either  or  any 
of  these  things  furnished  to  the  receiver  of  the  contracting 
firm.  There  is  no  merit  in  this  contention.  The  receiver 
appointed  by  the  court  to  take  charge  of  the  property  and 
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affairs  of  the  firm  and  to  carry  on  the  work  which  was  re- 
quired to  be  done  in  the  performance  of  said  contract  was 
the  ofiSeial  agent  and  representative  of  the  firm  in  all  that  he 
did  in  these  respects,  and  his  acts  and  obligations  in  so  doing 
were  the  acts  and  obligations  of  the  principals  upon  this  bond, 
and  for  these  the  surety  on  the  bond  is  as  much  responsible 
as  though  the  principals  had  themselves  incurred  these  liabili- 
ties in  the  performance  of  the  work.  A  case  very  much  in 
point  upon  this  subject  is  that  of  Abbott  v.  Morrissette,  46 
Minn.  10,  [48N.  W.416]. 

The  contention  of  the  appellant  that  certain  of  the  claims 
upon  which  some  of  the  suits  were  brought  were  not  filed  in 
time  is  without  merit.  The  time  for  filing  such  claims  prior 
to  the  institution  of  actions  thereon  under  the  original  act  of 
1897,  providing  for  public  work  of  this  character,  was  en- 
larged by  the  amendment  of  the  statute  in  1911,  and  under 
the  terms  of  said  amendment  all  of  the  claims  for  which  these 
suits  were  brought  were  filed  in  time. 

It  follows  that  the  judgment  should  be  affirmed|  and  it  is  so 
ordered. 

Sloss^  J.i  and  Shaw^  7.^  concurred. 


[L.  A.  No.  5419.    In  Bank.-O'iine  1,  1918.] 

GRIFFING    BANCROFT,    Appellant,    v.    ETHEL    BAN- 
CROFT,  Respondent 

DivoECK  —  Custody  or  Chudvejx — Interlocutory  Deoreb  —  Modifica- 
tion.— ^Where,  in  an  action  for  divorce  brought  by  the  husband,  on 
the  alleged  ground  of  desertion,  against  his  wife,  who,  with  his  con- 
sent, had  left  the  state  on  a  visit  to  her  parents,  she  appeared  by  an 
attorney  procured  by  him  for  her  but  filed  no  answer  and  made  no 
opposition  to  the  divorce,  and,  on  the  plaintiff's  testimony  to  the 
defendant's  willful  desertion,  without  the  taking  of  any  evidence 
as  to  which  of  the  parties  was  the  most  suitable  person  to  have  the 
eustody  of  the  children,  the  interlocutory  decree  in  favor  of  the 
husband,  awarded  their  custody  to  him,  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  court,  in  modifying  the  interlocutory 
decree  before  the  entry  of  the  final  decree,  and,  in  accordance  with 
•nch  modification,  entering  a  final  decree  so  as  to  award  the  custody 


Digitized  by 


Google 


tfune,  1918.]  Banceopt  v.  Bancroft.  353 

of  the  children  to  the  defendant  until  their  majority  or  until  fur- 
ther order  of  the  court,  with  leave  to  the  plaintiff  to  visit  them  at 
certain  intervals,  and  so  as  to  require  the  plaintiff  to  pay  to  the  de- 
fendant a  monthly  sum  for  their  support,  maintenance,  and  educa- 
tion, such  modification  having  been  made  on  the  application  of  the 
wife,  who  appeared  and  testified  fully  as  to  her  qualifications  and 
was  supported  in  her  testimony  by  a  number  of  other  witnesses,  with- 
out refutation  by  the  husband,  who  was  also  shown  to  be  about  to 
marry  again. 

iD.->JUBI8DICTI0N    OF    CJOURT— WELPABB   Ol-    CHILDREN    PabAMOTJNT. — In 

respect  to  the  children  of  a  marriage,  which  is  being  dissolved  at 
the  suit  of  either  or  both  parties  to  it,  the  court  is  invested  with 
jurisdiction  to  determine  to  which  of  the  spouses  the  custody  of  the 
children  shall  be  assigned,  and  it  retains  such  jurisdiction  during  the 
pendency  of  the  case;  and  the  welfare  of  the  children  is  the  para- 
mount interest  in  determining  who  shall  be  their  custodian,  and  in 
the  exercise  of  this  jurisdiction,  the  very  large  measure  of  power 
vested  in  the  trial  court  will  not  be  interfered  with  upon  appeal 
except  in  the  clearest  instance  of  its  manifest  abuse. 

Ji). — Allowance  fob  Support  of  Children. — The  making  and  modify- 
ing of  orders  for  the  payment  of  money  for  the  support,  education, 
and  maintenance  of  children  committed  to  the  care  of  one  of  the 
spouses  is  a  mere  incident  to  the  order  for  their  custody,  and  may  be 
made  to  suit  the  changed  conditions  created  by  such  orders. 

Id. — Counsel  Fees  on  Modification  of  Divorce  Decrees. — Trial  courts 
have  power  to  make  allowances  of  counsel  fees  upon  motions  to 
modify  decrees  in  divorce  cases. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Diego 
County  modifying  an  interlocutory  decree  of  divorce,  and 
from  the  portions  of  the  final  decree  embodying  such  modifi- 
cations.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ward,  Ward  &  Ward,  and  Sweet,  Stearns  &  Forward,  for 
Appellant. 

Luce  &  Luce,  and  Joseph  L.  Lewinsohn,  for  Respondent. 

RICHARDS,  J.,  pro  tern, — This  is  an  appeal  from  an  order 
of  the  superior  court  modifying  an  interlocutory  decree  of 
divorce,  and  also  from  such  portions  of  the  final  decree  as 
embody  the  modifications  of  the  interlocutory  decree  embraced 
in  the  said  order  appealed  from.    The  facts  of  this  case  esseu- 
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tial  to  the  determination  of  this  and  also  of  the  several  other 
pending  appeals  of  the  parties  hereto  may  be  briefly  sum- 
marized as  follows:  The  parties  hereto  were  married  in  the 
year  1901.  Three  children  were  bom  to  them — Barbara,  a 
daughter,  now  of  the  age  of  fourteen  years,  and  GriflSng  and 
Hubert  Howe,  sons,  now,  respectively,  eleven  and  eight  years 
old.  Prior  to  the  year  1914  discords  had  arisen  between  the 
parties  hereto,  due  in  a  large  measure  to  conduct  of  the  de- 
fendant which  would  have  constituted  cause  for  a  divorce  upon 
other  grounds  than  desertion.  In  the  year  1914  the  wife  went 
east  on  a  visit  to  relatives  there,  with  her  husband's  concur- 
rence and  consent  and  with  no  intent  of  desertion  on  her  part. 
A  short  time  thereafter  plaintiff  wrote  a  letter  to  her  to  the 
effect  that  they  could  no  longer  live  together  as  man  and  wife 
and  informed  her  that  he  would  pay  her  the  sum  of  $125 
monthly  for  her  support  and  permit  her  to  have  the  custody 
and  care  of  the  daughter  Barbara,  with  permission  to  see  and 
visit  their  two  sons.  The  defendant  acquiesced  in  this  condi- 
tion. A  few  months  later  plaintiff  informed  the  defendant 
that  he  desired  and  intended  to  secure  a  divorce  from  her  on 
the  ground  of  desertion,  and  that  he  also  desired  and  requested 
her  consent  to  such  divorce  and  her  agreement  to  refrain  from 
contesting  the  same.  This  the  defendant  agreed  to,  and  the 
plaintiff  thereupon  comme'nced  this  action,  and  in  the  course 
thereof,  and  with  the  defendant's  consent,  procured  an  attor- 
ney to  represent  and  appear  for  her  in  the  action,  but  not  to 
make  any  contest  of  opposition  thereto.  In  pursuance  of  this 
arrangement,  the  defendant  appeared  by  such  attorney,  but 
filed  no  answer  or  other  objection  to  the  granting  of  the 
divorce,  and  the  plaintiff  upon  the  hearing  testified  to  the 
defendant's  willful  desertion.  An  interlocutory  decree  upon 
such  evidence  was  entered  on  the  22d  of  June,  1916.  By  such 
decree  it  was  provided  that  the  plaintiff  should  have  the  care 
and  custody  of  the  three  children  of  the  parties  to  the  action. 
Matters  remained  in  this  condition  until  the  month  of  May, 
1917,  the  defendant  in  the  meantime  having  the  actual  cus- 
tody of  the  daughter  Barbara,  and  the  plaintiff  retaining  the 
custody  of  the  two  boys,  and  sending  to  the  defendant  in  the 
east,  where  up  to  this  time  she  remained,  a  monthly  allowance 
of  $125.  At  this  time,  however,  according  to  the  defendant's 
story,  the  plaintiff  informed  her  that  he  would  not  permit  her 
to  see  or  visit  their  two  sons,  and  be  also  ceased  to  pay  her 
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said  allowance.  Whereupon  the  defendant  came  to  California 
and  consulted  counsel  as  to  her  rights  in  the  premises,  with 
the  result  that  on  June  4, 1917,  she  filed  herein  an  application 
to  have  the  interlocutory  decree  amended  so  as  to  give  her  the 
custody  of  the  children,  with  an  allowance  for  their  support, 
and  the  final  decree  stayed  until  such  amendment  could  be 
made.  To  this  application  the  plaintiff  presented  a  demurrer 
upon  the  ground  that  the  court  had  no  jurisdiction  to  grant 
such  application,  and  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  and  also  filed  an  answer 
thereto  denying  all  of  the  material  averments  thereof.  There- 
after and  on  July  27,  1917,  the  defendant  filed  an  applica- 
tion to  have  the  interlocutory  decree  set  aside  on  the  ground 
that  it  was  procured  by  collusion.  To  this  application  the 
plaintiff  also  demurred,  upon  the  ground  of  lack  of  jurisdic- 
tion in  the  court  to  entertain  or  act  upon  the  same,  and  on 
the  further  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court,  on  August  7,  1917^  sus- 
tained this  demurrer  without  leave  to  amend,  and  from  its 
order  made  in  that  behalf  the  defendant  has  taken  an  appeal. 
On  August  27, 1917,  the  trial  court  proceeded  to  hear  evidence 
upon  the  defendant's  first  application  for  a  modification  of 
the  interlocutory  decree  as  to  the  custody  and  support  of  the 
children,  and  on  August  29,  1917,  made  its  order  modifying 
the  interlocutory  decree  so  as  to  award  the  custody  of  the  chil- 
dren to  the  defendant  until  they  should  reach  the  age  of 
majority,  or  until  further  order  of  the  court,  with  leave  to 
the  plaintiff  to  visit  them,  and  for  their  temporary  custody  at 
certain  intervals ;  and  further  amended  said  interlocutory  de- 
cree by  requiring  plaintiff  to  pay  to  the  defendant  two  hun- 
dred dollars  monthly  for  the  support,  education,  custody,  care, 
and  maintenance  of  said  children,  one  hundred  dollars  for  the 
cost  of  bringing  Barbara  from  New  York  to  Los  Angeles,  two 
hundred  dollars  counsel  fee  for  the  prosecution  of  the  motion, 
and  her  costs  incurred  therein.  On  the  same  day  the  court 
made  and  entered  its  final  decree  granting  the  plaintiff  a 
divorce,  but  embodying  in  said  final  decree  the  modifications 
made  on  that  day  in  the  interlocutory  decree.  Thereupon  the 
plaintiff  took  this  appeal  from  the  order  modifying  the  inter- 
locutory decree  and  from  that  portion  of  the  final  decree  em- 
bodying such  modifications.    The  defendant  also  took  an 
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appeal  from  that  portion  of  the  final  decree  granting  plain- 
tiff a  divorce.  In  the  meantime,  and  on  June  21,  1917,  the 
defendant  herein  had  commenced  action  against  the  plaintiff 
herein  to  have  set  aside  the  interlocutory  decree  in  this  action, 
upon  the  ground  of  collusion,  setting  up  in  her  complaint  sub- 
stantially the  same  facts  as  those  averred  in  her  application 
to  have  said  decree  set  aside.  The  plaintiff  herein  and  de- 
fendant in  said  last-named  action  demurred  to  said  complaint 
upon  the  same  grounds  as  those  urged  against  said  former 
application.  The  court  sustained  said  demurrer  without  leave 
to  amend  and  dismissed  said  action,  and  from  its  order  and 
judgment  so  made  the  plaintiff  in  that  action  has  taken  an 
appeal.  These  four  several  appeals  are  now  before  this  court 
for  determination,  but  the  only  one  herein  to  be  considered 
is  the  appeal  of  the  plaintiff  from  the  order  modifying  the 
interlocutory  decree  as  to  the  custody  and  support  of  the  chil- 
dren and  from  the  portions  of  the  final  decree  which  embody 
such  modification,  and  also  from  so  much  of  said  order  and 
decree  as  purports  to  allow  to  the  defendant  counsel  fees  and 
costs. 

The  first  contention  of  the  appellant  herein  is  that  it  was 
an  abuse  of  legal  discretion  on  the  part  of  the  trial  court  to 
modify  its  interlocutory  decree  so  as  to  transfer  the  custody 
of  the  children  from  the  father,  to  whom  they  had  been 
awarded  by  said  decree,  to  the  mother,  in  the  absence  of  any 
showing  of  new  facts  and  circumstances  arising  since  the  mak- 
ing of  said  decree  and  justifying  the  change  in  the  children's 
custody.  It  is  unnecessary  to  consider  whether  or  not  the 
authorities  cited  by  counsel  for  the  appellant  correctly  state 
the  law  in  this  respect,  for  the  reason  that  an  inspection  of 
the  record  satisfies  us  that  there  was  not  only  presented  to  the 
trial  court  upon  the  motion  for  modification  of  the  decree  a 
different  state  of  facts  than  those  considered  by  it  in  making 
the  original  decree,  but  that  there  was  also  presented  it  a 
different  status  of  the  parties  arising  since  the  entry  of  such 
decree  sufiicient  to  justify  the  exercise  of  its  discretion  in 
modifying  its  terms.  Upon  the  original  trial  of  the  cause  the 
defendant  did  not  appear  in  person,  and  the  decree  was  made 
upon  the  formal  hearing  following  her  prearranged  default. 
No  evidence  was  taken  upon  the  question  as  to  which  of  the 
parties  was  the  most  suitable  person  to  be  given  the  custody 
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of  tbe  children,  but  they  were  awarded  to  the  father  upon  his 
request  for  such  an  order.  Upon  the  hearing  of  the  motion 
to  modify  this  award  the  defendant  herself  appeared  and  tes- 
tified fully  as  to  her  qualifications  to  be  their  custodian,  and 
was  supported  in  such  testimony  by  a  number  of  other  wit- 
nesses. From  this  evidence  it  appeared  that  the  daughter 
Barbara  had  been  in  the  actual  custody  of  the  defendant  ever 
since  the  making  of  the  original  decree ;  that  the  plaintiff  had 
but  recently  denied  her  the  privilege  of  seeing  the  two  boys, 
in  violation  of  his  agreement  in  that  regard  made  prior  to  the 
making  of  said  decree;  that  the  two  boys  had  been  much  of 
the  intervening  time  in  charge  of  others  than  the  plaintiff; 
that  the  plaintiff  was  about  to  marry  again.  Upon  the  hear- 
ing upon  the  motion  to  modify  the  decree  the  plaintiff  did  not 
take  the  witness-stand  to  refute  the  testimony  given  by  the 
defendant  or  the  other  witnesses  in  her  behalf.  Under  such 
conditions  there  was  clearly  no  abuse  of  discretion  on  the  part 
of  the  trial  judge  in  assuming  to  modify  the  former  decree  in 
respect  to  the  custody  of  the  children.  It  is  conceded  that  in 
respect  to  the  children  of  a  marriage  which  is  being  dissolved 
at  the  suit  of  either  or  both  of  the  parties  to  it  the  court 
becomes  invested  with  jurisdiction  to  determine  to  which  of 
the  spouses  the  custody  of  the  children  shall  be  assigned,  and 
that  it  retains  such  jurisdiction  during  the  pendency  of  the 
case  before  it,  and  that  the  welfare  of  the  children  is  the  para- 
mount interest  before  the  court  in  determining  who  shall  be 
their  custodian,  and  that  in  the  exercise  of  this  jurisdiction 
the  trial  court  is  invested  with  a  very  large  measure  of  power, 
which  will  not  be  interfered  with  upon  appeal  except  in  the 
clearest  instance  of  its  manifest  abuse.  No  such  case  is  pre- 
sented by  the  record  before  us. 

The  appellant's  next  contention  is  that  the  evidence  pre- 
sented before  the  court  was  insufiicient  to  justify  the  making 
of  its  order  modifying  the  interlocutory  decree  in  respect  to 
the  custody  of  the  children.  It  would  serve  no  useful  purpa'ye 
to  enter  into  a  detailed  review  or  discussion  of  the  evidence 
upon  which  the  modifying  order  of  the  trial  court  was  predi- 
cated. We  deem  it  sufficient  to  say  that  after  a  careful  con- 
sideration of  the  entire  record  we  are  satisfied  that  there  was 
a  sufficient  showing  made  on  behalf  of  the  defendant  to  jus- 
tify the  court  in  making  the  order  appealed  from,  and  to  re- 
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peat  that,  in  the  absence  of  any  showing  of  an  abuse  of  its  dis- 
cretion in  the  premises,  such  order  will  not  be  interfered  with 
upon  appeal. 

The  appellant's  next  contention  is  that  the  trial  court  was 
in  error  in  modifying  the  interlocutory  decree  so  as  to  allow 
the  defendant  the  sum  of  two  hundred  dollars  a  month  for 
the  support,  education,  and  maintenance  of  the  children 
awarded  to  her  custody.  The  making  and  modifying  of  orders 
for  the  payment  of  money  for  the  support,  education,  and 
maintenance  of  children  committed  to  the  care  of  one  of  the 
spouses  is  a  mere  incident  to  the  order  for  their  custody,  and 
may,  of  course,  be  made  to  suit  the  changed  conditions  created 
by  such  order.  This  the  appellant  does  not  dispute,  but  he 
contends  that  the  sum  awarded  was  in  part  given  for  the  sup- 
port of  the  defendant  herself,  and  to  that  extent  was  alimony 
given  to  the  offending  and  defaulting  spouse,  which,  appellant 
insists,  it  was  beyond  the  power  of  the  court  to  award.  The 
record  does  not  bear  out  this  contention.  The  order  itself 
confines  the  expenditure  of  the  sum  awarded  to  the  care,  sup- 
port, education,  and  maintenance  of  the  children  themselves. 
The  evidence  does  not  show  that  the  sum  awarded  was  dis- 
proportionate to  that  required  for  these  purposes  nor  to  the 
plaintiff's  means  or  station  in  life.  This  court  will  not  assume 
upon  this  appeal  that  the  court  intended  its  award  to  be 
applied  to  any  other  purposes  than  those  specified  in  its  order 
or  that  it  will  be  so  applied.  The  discretion  of  the  court  in 
this  respect  was  not  abused  nor  was  its  action  error. 

The  final  contention  of  the  appellant  is  that  the  order  of  the 
court  was  erroneous  in  its  allowance  of  the  sum  of  one  hundred 
dollars  for  the  expense  of  bringing  the  daughter  Barbara  from 
New  York  to  Los  Angeles,  and  the  further  allowance  of  the 
sum  of  two  hundred  dollars  as  counsel  fees  to  the  defendant 
upon  her  motion  for  the  modification  of  the  interlocutory  de- 
cree. As  to  the  first  of  these  allowances  it  was  merely  an 
additional  award  on  account  of  the  care  and  maintenance  of 
this  one  of  the  children,  and  was  within  the  discretion  of  the 
court.  As  to  the  allowance  of  counsel  fees  upon  motions  to 
modify  decrees  in  divorce  cases,  such  orders  have  heretofore 
been  upheld  by  this  court.  (Oranms  v.  Superior  Court,  143 
Cal.  630.  [77  Pac.  647]  ;  Bohnerf  v.  Bohnert,  91  Cal.  431,  [27 
Pac.  732] ;  Bruce  v.  Bruce,  160  Cal.  28,  [116  Pac.  66].) 
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The  order  in  the  instant  case  is  not  assailed  as  dispropor- 
tionate to  the  plaintiff's  financial  ability  to  respond  to  it 
No  error  appearing  in  the  record,  the  order  is  affirmed. 

Sloss,  J.,  Melvin,  J.,  Wilbur,  J.,  Shaw,  J.,  and  Angellottii 
C.  J.,  concurred. 

Behearing  denied. 


[L.  A.  No.  5451.    In  Baiik.-^une  3,  1918.] 

ETHEL  W.  BANCROFT,  Appellant,  v.  GBIPPiNQ  BAN- 
CROFT, Respondent. 

JuDGMXNT— Collusion  in  Pboouiunq  Dxcbbb— Aotiok  to  Sn  Asidi — 
Equity  will  not  Interfere. — It  is  a  general  rule  in  this  state' that 
courts  of  equity  will  not  interfere  to  relieve  a  party  to  an  aetion 
from  a  judgment  procured  through  a  collusive  agreement  ]t>etween 
the  parties  to  the  effect  that  one  of  them  shall  commence  the  action 
and  obtain,  by  consent  of  the  other,  a  judgment  to  which  he  would 
noi  otherwise  be  entitled. 

DiYORCE — ^Intxrlocutort  Dxcrer  Obtainid  bt  Collusion — Action  to 
Set  Aside  —  Pleading  —  Complaint  iNsurnciENT  —  Judgment  on 
Demurrer. — A  demurrer  to  a  complaint  is  properly  sustained  with- 
out leave  to  amend,  and  judgment  is  properly  entered  dismissing  an 
action  brought  by  a  wife  in  May,  1917,  to  set  aside  an  interlocutory 
decree  of  divorce  obtained  by  her  husband  in  June,  1916,  on  the 
ground  of  desertion,  where  the  facts  alleged  in  the  complaint  to  set 
the  decree  aside  are,  in  substance,  that  in  pursuance  of  a  previous 
agreement  and  understanding  between  the  husband  and  wife,  by 
which  the  husband  was  to  pay  her  a  monthly  allowance  and  permit 
her  to  visit  their  two  minor  sons,  she  appeared  by  attorney  but  inter- 
posed no  defense  nor  objection  in  an  action  for  divorce  brought  by 
him  on  the  ground  of  desertion,  falsely  alleged  by  him  in  his  com- 
plaint and  falsely  testified  to  by  him  on  the  trial,  and  that  after 
the  entfy  of  the  interlocutory  decree  he  refused  to  permit  her  to  see 
or  visit  the  children  and  failed  and  refused  to  pay  her  the  agreed 
monthly  allowance. 

Id. — Collusive  Decrees — General  Rule  Against  Interperence  in 
Equity — Extent  of  Exception  in  Divorce  Cases. — The  exception 
in  divorce  cases  to  the  general  rule  that  courts  of  equity  will  not 
interfere  to  relieve  one  of  the  parties  to  a  co11u«t«  decree  is  con- 
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find  to  those  cases  where,  in  the  action  itself,  the  court  has  full  con- 
trol over  its  own  decrees. 
Id. — Absence  or  Equitable  Considerations  oe  Pubuc  Interest. — 
After  the  time  has  passed  within  which  the  court  has  power  to  re- 
lieve against  a  judgment  bjr  motion  under  section  473  of  the  Code 
of  Civil  Procedure,  and  the  time  to  appeal  from  the  judgment  has 
also  expired,  one  who  seeks  relief  in  another  tribunal  by  independent 
action  should  be  required  to  make  an  affirmative  showing  of  some 
equitable  consideration  or  some  good  reason  sounding  in  public  policy, 
anA  in  the  absence  of  such  equitable  considerations  or  of  any  show- 
ing that  the  public  interest  or  policy  would  be  served  in  preserving 
the  marriage  relation  in  the  particular  case,  the  general  rule  will 
prevail  in  divorce  as  in  other  cases,  and  courts  of  equity  will  not 
interfere  with  judgments  in  such  cases  obtained  solely  through  the 
collusion  and  connivance  of  the  parties  to  the  proceeding. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Luce  &  Luce,  and  Joseph  L.  Lewinsohn,  for  Appellant. 

Sweet,  Stearns  &  Forward,  and  Ward,  Ward  &  Ward,  for 
Respondent. 

RICHARDS,  J.,  pro  tern, — This  is  an  appeal  from  a  judg- 
ment of  dismissal  of  this  action  after  an  order  sustaining  the 
defendant's  demurrer  to  the  plaintiff's  complaint.  The  ac- 
tion was  brought  by  the  plaintiff  to  have  set  aside  an  inter- 
locutory decree  in  the  case  of  Bancroft  v.  Bancroft,  ante, 
p.  352,  [173  Pac.  582],  upon  the  ground  that  such  decree 
was  procured  by  collusion  between  the  parties  to  that  action, 
who  are  also  the  parties  to  this  one.  The  facts  out  of  which 
this  action  arose  as  set  forth  in  the  complaint  herein  are  as 
follows:  The  parties  were  married  on  or  about  October  30, 
1901.  Three  children  were  bom  of  this  marriage,  a  daughter 
named  Barbara,  now  of  the  age  of  fourteen  years,  and  two 
BODS,  Griffing,  Jr.,  and  Hubert  Howe,  whose  ages  are  now, 
respectively,  eleven  and  eight  years.  On  October  30,  1914.  the 
plaintiff  left  the  home  of  the  defendant  and  herself  in  or  near 
San  Diego,  with  the  defendant's  knowledge  and  consent,  for 
the  purpose  of  paying  a  visit  to  her  parents  in  Washington, 
D.  C,  intending  and  expecting  to  return  to  her  said  home  in 
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about  two  months,  and  without  any  intention  of  deserting  the 
defendant ;  that  in  the  month  of  January,  1915,  the  plaintiff 
received  a  letter  from  the  defendant  informing  her  that  the 
defendant  had  decided  that  they  could  no  longer  live  together 
as  husband  and  wife  and  directing  her  not  to  return  to  their 
home,  and  agreeing  and  promising  that  he  would  pay  her  the 
sum  of  $125  as  a  monthly  allowance  and  permit  her  to  have 
the  custody  and  care  of  their  daughter  Barbara  and  to  see  and 
visit  their  two  sons  upon  soilie  satisfactory  arrangement ;  that 
the  plaintiff  upon  receipt  of  this  letter  did  not  return  to  the 
home  of  herself  and  defendant  on  account  of  such  direction 
and  arrangement,  but  went  to  reside  in  the  city  of  New  York. 
During  the  month  of  May,  1916,  the  defendant  wrote  to  the 
plaintiff  informing  her  that  he  desired  and  intended  to  secure 
a  divorce  from  her,  and  desired  and  requested  her  to  consent 
to  such  divorce  action  and  to  refrain  from  contesting  his 
application  for  a  decree  therein.  That  the  plaintiff  thereupon 
agreed  with  the  defendant  not  to  institute  a  contest  nor  offer 
any  objection  to  his  proceeding  for  a  divorce  nor  to  file  any 
answer  or  offer  any  testimony  therein,  provided  the  defend- 
ant would  make  provision  in  the  decree  therein  regarding  the 
custody  of  their  children.  That  thereafter  the  defendant 
arranged  with  an  attorney  to  represent  this  plaintiff  in  said 
action  and  caused  this  plaintiff  to  instruct  said  attorney  to 
enter  her  appearance  therein  as  her  attorney  of  record,  but  to 
offer  no  objection  to  the  entry  of  a  decree  therein  dissolving 
the  bonds  of  matrimony  between  the  parties  thereto.  That 
thereafter  and  on  June/5,  1916,  the  defendant  herein  com- 
menced such  action  for  divorce  in  the  county  of  San  Diego 
against  this  plaintiff,  alleging  willful  desertion  as  the  ground 
of  divorce;  that  in  accordance  with  their  aforesaid  under- 
standing this  plaintiff's  attorney  so  provided  entered  her 
appearance  therein  but  offered  no  objection  to  the  proceedings 
therein,  but  facilitated  the  same  in  every  way  possible  to  the 
end  that  the  defendant  herein  should  secure  an  interlocutory 
decree  in  his  favor  in  said  action.  That  when  said  cause  came 
on  for  trial  the  defendant  herein,  as  plaintiff  therein,  testi- 
fied falsely  that  this  plaintiff  had  willfully  deserted  him  and 
that  such  desertion  had  continued  for  more  than  a  year  prior 
1o  the  inception  of  said  action.  That  no  objection  was  made 
by  or  on  behalf  of  this  plaintiff  to  such  testimony  or  to  any 
of  the  proceedings  in  said  action  or  to  the  granting  of  the 
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interlocutory  decree  therein,  and  such  interlocutory  decree  was 
accordingly  granted  and  duly  entered  on  June  22,  1916,  not- 
withstanding the  fact  that  the  plaintiff  herein  had  a  good  and 
valid  defense  to  said  action,  which  she  did  not  present  on 
account  of  the  prior  agreement  and  understanding  between 
herself  and  the  plaintiff  therein.  That  thereafter  and  in  the 
month  of  May,  1917,  the  defendant  herein  informed  the  plain- 
tiff herein  that  he  would  not  permit  her  to  see  or  visit  their 
two  sons,  and  did  thereafter  so  refuse  to  permit  this  plaintiff 
to  see  or  visit  her  two  children  and  also  failed  and  refused, 
and  still  refuses,  to  longer  pay  this  plaintiff  her  agreed  allow- 
ance of  $125  a  month.  That  this  plaintiff  thereupon  came 
to  San  Diego  and  took  steps  to  procure  counsel  and  to  assert 
her  rights  in  the  premises,  and  was  informed  by  her  said 
attorneys  that  said  divorce  decree  was  invalid  and  was  also 
advised  that  the  defendant  herein  was  about  to  apply  for  a 
final  decree  in  said  action,  whereupon  she  instituted  this  action 
setting  forth  the  foregoing  facts  and  praying  that  said  inter- 
locutory decree  be  set  aside  and  that  the  defendant  herein  be 
enjoined  from  procuring  a  final  decree.  The  defendant  de- 
murred to  this  complaint  upon  several  grounds,  but  chiefly  that 
the  same  did  not  state  facts  sufScient  to  constitute  a  cause  of 
action.  The  court  sustained  the  demurrer  without  leave  to 
amend  and  entered  judgment  accordingly,  dismissing  the 
action,  and  from  such  order  and  judgment  the  plaintiff  prose- 
cutes this  appeal. 

The  appellant  herein  contends  that  the  trial  oourt,  sitting 
.  as  a  court  of  equity,  had  power,  and  that  it  was  its  duty,  to 
entertain  this  action  and  to  set  aside  the  interlocutory  decree 
of  divorce  given  and  made  in  the  defendant's  favor  in  said 
action,  wherein  he  was  plaintiff,  upon  the  facts  recited  in  her 
complaint  herein,  showing  that  said  interlocutory  decree  had 
been  obtained  by  a  collusive  agreement  between  herself  and 
the  defendant  herein,  by  which  a  fraud  had  been  practiced 
upon  the  court. 

We  are  unable  to  give  our  support-  to  this  contention  upon 
the  facts  set  forth  in  the  appellant's  complaint.  It  is  prac- 
tically conceded  by  the  appellant  herein  that,  as  a  general 
rule,  courts  of  equity  will  not  interfere  to  relieve  a  party  to 
an  action  from  a  judgment  which  has  been  procured  through 
a  collusive  agreement  between  the  parties  to  the  action  to  the 
effect  that  either  of  said  parties  shall  commence  the  action  and 
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obtain  by  the  connivance  or  consent  of  the  other  a  judgment 
to  which  he  would  not  otherwise  be  entitled.  This  rule  has 
been  uniformly  adhered  to  in  this  state.  (Pico  v.  Cohn,  91 
Cal.  129,  [25  Am.  St.  Rep.  159, 13  L.  R.  A.  336,  25  Pac.  970,  27 
Pac.  537] ;  Fealey  v.  Fealey,  104  Cal.  354,  [43  Am.  St.  Rep. 
Ill,  38  Pac.  49] ;  SoMer  v.  SoUer,  135  Cal.  323,  [87  Am.  St. 
Rep.  98,  67  Pac.  282] ;  HoTUey  v.  Hardey,  114  Cal.  690,  [46 
Pac.  736] ;  Civ.  Code,  sees.  3515,  3517,  3524.)  The  appellant, 
however,  contends  that  however  correct  in  principle  and  policy 
this  rule  may  be  in  its  general  application,  an  exception  should 
be  made  in  its  application  to  divorce  cases,  for  the  reason  that 
in  this  class  of  cases  it  is  to  the  public  interest  not  only  that 
the  courts  should  not  be  imposed  upon  in  the  commencement 
and  prosecution  of  divorce  cases,  but  also  that  the  marriage 
relation  should  be  maintained  and  not  be  permitted  to  be  sun- 
dered for  light  or  trivial  causes  or  through  the  collusion  or 
consent  of  the  parties  to  it.  While  the  cases  cited  by  counsel 
for  the  appellant  make  application  of  the  foregoing  rule  to 
the  facts  of  such  cases,  they  are  not  to  be  understood  as  insist- 
ing upon  its  universal  application  to  every  action  brought  to 
have  a  decree  of  divorce  set  aside  upon  the  ground  of  collu- 
sion between  the  parties  thereto,  but  that  being  an  exception 
to  the  otherwise  general  rule  above  stated,  it  is  to  be  confined 
in  its  application  to  those  cases  where,  in  the  action  itself,  the 
court  has  full  control  over  its  own  orders  and  decrees.  The 
cases  of  Mulkey  v.  Mtdhey,  100  Cal.  91,  [34  Pac.  621],  and 
Rehfuss  V.  Rehftiss,  169  Cal.  86,  [145  Pac.  1020],  may  be  re- 
ferred to  as  illustrating  the  class  of  cases  to  which  applica- 
tion of  the  exception  to  the  general  rule  may  be  given.  In 
each  of  these  cases  the  application  for  relief  was  made  under 
section  473  of  the  Code  of  Civil  Procedure.  In  the  former  of 
these  cases  the  record  discloses  that  in  entering  into  the  coUu- 
^ve  agreement  for  the  divorce  the  party  seeking  to  avoid  it 
had  been  grossly  deceived  and  misled  by  her  husband,  and  by 
means  thereof  had  been  induced  to  enter  into  the  collusive 
agreement.  In  the  case  of  Rehfuss  v.  Rehfuss,  supra,  the 
party  seeking  to  set  aside  the  interlocutory  decree  also  made 
her  motion  under  said  section  of  the  Code  of  Civil  Procedure, 
basing  the  same  upon  a  showing  that  her  consent  to  the  grant- 
ing of  the  decree  had  been  induced  by  fear  occasioned  by  the 
threat  of  her  husband  that  if  she  defended  the  action  her 
infant  child  would  be  taken  from  her  and  placed  in  a  public 
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institution.  *  There  is  a  distinction  to  be  drawn,  however, 
between  cases  where  the  application  for  relief  from  a  decree 
collusively  obtained  is  made  in  the  action  itself  and  within  the 
time  prescribed  by  section  473  of  the  Code  of  Civil  Procedure, 
or  before  the  period  passes  within  which  the  interlocutory  de- 
cree may  be  assailed  upon  appeal,  and  cases  where  relief  is 
sought  in  an  independent  action.  For  the  period  of  six 
months  the  trial  court  has  full  control  over  the  case  and  may 
grant  relief  within  the  action  itself  to  either  party ;  but  after 
the  expiration  of  that  period  the  rights  of  the  parties  have 
become  fixed  beyond  the  power  of  the  court  to  grant  relief 
under  section  473  of  the  Code  of  Civil  Procedure  and  also 
beyond  remedy  by  appeal ;  and  the  party  who  has  allowed  this 
period  to  expire  without  any  effort  to  obtain  relief  within  the 
action  itself  and  who  thereafter  seeks  the  aid  of  another  tribu- 
nal in  an  independent  action  should  be  required  to  make  an 
affirmative  showing  of  some  equitable  consideration  or  of  some 
good  reason  sounding  in  public  policy  sufficient  to  justify  the 
interference  of  equity  with  the  crystallized  status  of  the  par- 
ties in  the  particular  case.  On  the  other  hand,  the  authori- 
ties are  numerous  to  the  effect  that  in  the  absence  of  such 
equitable  considerations  or  of  any  showing  that  the  public 
interest  or  policy  in  preserving  the  marriage  relation  in  the 
particular  case  would  be  subserved,  the  general  rule  will  pre- 
vail in  divorce  as  in  other  cases,  and  courts  of  equity  will  not 
interfere  with  judgments  in  such  cases  obtained  solely  through 
the  ooUusive  connivance  of  the  parties  to  the  proceeding.  The 
following  authorities  fully  sustain  this  view :  Hubbard  v.  Hub- 
hard,  19  Colo.  13,  [34  Pac.  170] ;  Robinson  v.  Robinson,  77 
Wash.  663,  [51  L.  R.  A.  (N.  S.)  534,  138  Pac.  288] ;  WJiiitley 
V.  Whitney,  60  Misc.  Rep.  201,  [111  N.  Y.  Supp.  1078] ;  New- 
nvan  v.  Newman,  27  Okl.  381,  [112  Pac.  1007] ;  Karren  v. 
Karren,  25  Utah,  87,  [95  Am.  St.  Rep.  815,  60  .L.  R.  A. 
294,  69  Pac.  465] ;  Smith  v.  Smith,  48  Mo.  App.  612;  Nichols 
V.  Nichols,  25  N.  J.  Eq.  60;  Simons  v.  Simons,  47  Mich.  253, 
645,  [10  N.  W.  360].  We  are  satisfied  that  the  rule  of  non- 
interference adopted  in  the  foregoing  cases  should  be  applied 
to  the  case  at  bar.  A  review  of  the  facts  and  circumstances 
of  the  case  in  detail  justifying  this  conclusion  would  subserve 
no  useful  purpose. 
Judgment  affirmed. 

Sloss,  J.,  Wilbur,  J.,  and  Angellotti,  C.  J.,  concurred. 

Digitized  by  CjOOQ  IC 


June,  1918.]  Banceopt  v.  Bancroft.  3ft5 

MELVIN,  J.,  Concurring. — ^I  concur  in  the  judgment  and 
in  everything  written  by  Mr.  Justice  Richards  in  the  opinion, 
and  I  do  so  the  more  readily  because  I  have  never  believed  in 
the  soundness  of  the  doctrine  announced  in  such  cases  as  Deyoe 
V.  Superior  Court,  140  Cal.  476,  [98  Am.  St.  Rep.  73,  74  Pac. 
28],  and  Orannis  v.  Superior  Court,  146  Cal.  245,  [106  Am. 
St.  Rep.  23,  79  Pac.  891],  that  the  state  is  a  party  interested 
in  every  divorce  case.  I  do  not  believe  that  in  any  logical 
sense  the  state  should  be  considered  a  party  to  a  divo7ce  pro- 
ceeding any  more  than  it  is  a  party  to  any  other  suit  to  termi- 
nate a  status  fixed  by  contract.  Heretofore  the  doctrine  of 
the  state's  being  a  party  interested  in  such  an  action  has  been 
useful  only  to  save  the  procedure  prescribed  by  statutes  which 
would  be  otherwise  vulnerable  to  the  charge  of  unconstitu- 
tionality. Perhaps  the  end  justified  the  fiction ;  but  if  it  were 
more  than  a  fiction  of  very  limited  applicability,  the  supposed 
standing  of  the  state  as  a  party  in  interest  in  every  action  for 
divorce  might  be  invoked,  with  reason,  it  seems  to  me,  as  giving 
to  a  court  of  equity  jurisdiction  of  an  action  to  set  aside  an 
interlocutory  decree  obtained  by  collusion  of  husband  and 
wife. 

SHAW,  J.,  Concurring. — I  concur  in  the  judgment,  on  the 
ground  that,  while  it  is  to  the  interest  of  the  state  that  divorces 
shall  not  be  obtained  by  collusion  between  the  parties,  that 
interest  does  not  extend  so  far  as  to  prevent  the  operation  of 
the  doctrine  that  equity  will  not  relieve  a  party  from  an  im- 
proper judgment  rendered  upon  his  own  invitation,  upon  full 
knowledge  of  the  facts  and  without  coercion,  imposition,  or 
fraud  upon  him.  I  am  not  ready  to  approve  the  opinions  in 
Mulkey  v.  Mulkeyi  100  Cal.  91,  [34  Pac.  621],  and  Rehfuss  v. 
Rehfuss,  169  Cal.  86,  [145  Pac.  1020],  in  so  far  as  they  appear 
to  intimate  that  the  superior  court,  in  a  proceeding  ostensibly 
under  section  473  of  the  Code  of  Civil  Procedure,  may  set 
aside  a  judgment  of  divorce,  in  the  absence  of  any  showing 
of  mistake,  inadvertence,  surprise,  or  excusable  neglect  on  the 
part  of  the  party  applying  for  relief.  The  intimations  to  that 
effect  were  not  necessary  to  the  decision  of  either  case.  Sec- 
tion 473  does  not  give  such  power.  I  see  no  sound  reasons  for 
holding  that  the  court  has  any  greater  power  to  set  aside  a 
judgment  for  fraud  or  mistake  within  the  period  of  six  months 
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after  it  is  rendered  than  it  would  have  at  any  time  within  the 
statutory  period  of  limitation  for  such  actions. 

In  view  of  the  concurring  opinion  of  Justice  Melvin,  I  wish 
to  add  that  I  do  not  understand  that  this  court,  either  in 
Deyoe  v.  Superior  Court,  140  Cal.  476,  [98  Am.  St.  Rep.  73, 
74  Pac.  28],  or  Orarmis  v.  Superior  Court,  146  Cal.  245,  [106 
Am.  St.  Rep.  23,  79  Pac.  891],  has  announced  the  doctrine  that 
the  state  is  a  party  interested  in  every  divorce  case.  The 
cases,  as  I  understand  them,  merely  say  that  the  state  is  inter- 
ested in  the  matter  of  granting  of  divorces,  not  that  it  is  a 
party  to  the  action  in  any  ordinary  sense  of  the  word. 


[L.  A.  No.  5411.    In  Bank.— June  3,  1918.] 

GRIPPING  BANCROFT,  Respondent,  v.  ETHEL  W.  BAN- 
CROFT,  Appellant 

DiTOBOi— AppKiUi  noM  Final  Decree— Mattbbs  Occubbinq  Pbiob  to 
Inoeption  of  AcnoN  not  Reviewable. — On  appeal  from  a  final  de- 
eree  of  divorce,  matters  occurring  prior  to  the  inception  of  the  action, 
and  therefore  reviewable  on  appeal  from  the  interlocutory  decree,  if 
such  an  appeal  had  been  taken,  are  not  subject  to  revipw. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Luce  &  Luce,  and  Joseph  L.  Lewinsohn,  for  Appellant. 

Ward,  Ward  &  Waw^  and  Sweet,  Stearns  &  Forward,  for 
Respondent. 

THE  COURT.— This  is  an  appeal  from  that  portion  of  a 
final  judgment  decreeing  a  divorce  between  the  parties  to  this 
action.  The  facts  of  the  ease  are  fully  set  forth  in  the  case  of 
Bancroft  v.  Bancroft,  ante,  p.  352,  [173  Pac.  582].  The  mat- 
ters upon  which  the  appellant  predicates  her  right  to  a  reversal 
herein  occurred  prior  to  the  inception  of  the  action,  and  were, 
therefore,  the  subject  of  review  upon  an  appeal  from  the  inter- 
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locutory  decree  had  such  appeal  been  taken,  and  hence  cannot 
be  made  the  subject  of  review  upon  an  appeal  from  the  final 
decree.  (Code  Civ.  Proc.,  sec.  956;  Claudius  v.  Melvin,  146 
Cal.  257,  [79  Pac.  897] ;  Suttman  v.  Superior  Court,  174  Cal. 
243,  [162  Pac.  1032] ;  Newell  v.  Superior  Court,  27  Cal.  App. 
343,  [149  Pad  998] ;  Reed  v.  Reed,  9  Cal.  App.  748,  [100  Pac. 
897].)  In  addition  to  this,  however,  the  points  discussed  upon 
this  appeal  have  been  decided  adversely  to  the  appellant's  con- 
tention in  the  case  of  Bancroft  v.  Bancroft  ante,  p.  359,  [173 
Pac.  579],  and  upon  the  conclusions  arrived  at  in  that  decision 
the  portion  of  the  judgment  herein  appealed  from  is  affirmed. 


[L.  A.  No.  5457.    In  Bank.— Jane  3,  1W8.] 

GBIPPINQ  BANCROFT,  Respondent,  v.  ETHEL  W.  BAN- 
CROFT,  Appellant. 

Dmntoi — Inteblooutoby  Decree — Pbocedube  and  Time  fob  Altebing 
OB  Settino  AsmE. — An  interlocutory  decree  of  divorcee  if  subject 
to  attack  only  in  the  proceeding  in  whicli  it  is  entered,  upon  appeal, 
or  bj  proceedings  under  section  473  of  tbe  Code  of  CStH  Procedure, 
within  six  months  after  the  entry  of  such  decree,  and  after  tlip  ex- 
piration of  the  period  within  which  either  of  these  forms  of  attack 
may  be  made,  the  trial  court  ia  without  jurisdiction  to  alter  it  or  set 
it  aside. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Luce  &  Luce,  and  Joseph  L.  Lewiusohn,  for  Appellant. 

Ward,  Ward  &  Ward,  and  Sweet,  Steams  &  Forward,  for 
Respondent. 

RICHARDS,  J.,  pro  tern, — This  is  an  appeal  from  an  order 
dismissing  the  defendant's  application  for  an  order  setting 
aside  the  interlocutory  decree  herein  after  an  order  sustain- 
ing, without  leave  to  amend,  the  plaintifif's  demurrer  to  said 
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application.  The  facts  of  the  entire  case  embracing  the  par- 
ticular grounds  upon  which  said  application  was  made  and 
upon  which  it  was  demurred  to  and  dismissed  are  set  forth  in 
the  decision  of  the  tjase  of  Bancroft  v.  Bancroft,  ante,  p.  359, 
[173  Pac.  579].  The  main  contention  of  the  appellant  upon 
this  appeal  is  that  the  trial  court  has  power,  upon  the  motion 
of  either  party,  to  set  aside  the  interlocutory  decree  in  a 
divorce  case  at  any  time  prior  to  the  entry  of  the  final  decree. 
This  contention  cannot  be  sustained.  It  is  well  settled  that  an 
interlocutory  decree  of  divorce  is  only  subject  to  attack  in  the 
proceeding  in  which  it  is  entered  upon  appeal,  or  by  proceed- 
ings under  section  473  of  the  Code  of  Civil  Procedure,  within 
six  months  after  the  entry  of  such  decree,  and  that  after  the 
expiration  of  the  period  within  which  either  of  these  forms  of 
attack  may  be  made,  the  trial  court  is  without  jurisdiction  tc* 
alter  or  set  aside  its  interlocutory  decree.  {Claudius  v.  MeV' 
vin,  146  Cal.  257,  [79  Pac.  897] ;  Suttman  v.  Superior  Court, 
174  Cal.  243,  [162  Pac.  1032] ;  Newell  v.  Superior  Court,  27 
Cal.  App.  343,  [149  Pac.  998] ;  Reed  v.  Reed,  9  Cal.  App.  748, 
[100  Pac.  897].) 

It  follows  that  the  appellant's  contention  cannot  be  upheld 
and  hence  that  the  order  must  be,  and  is  hereby,  affirmed. 

Sloss,  J.,  Wilbur,  J.,  Shaw,  J.,  and  Angellotti,  C.  J.,  con- 
curred. 

MELVIN,  J.,  Concurring. — I  concur  because  the  law  is  and 
has  long  been  settled  just  as  Mr.  Justice  Richards  indicates. 
I  do  not  wish  to  be  understood,  however,  as  approving  Claud" 
ills  V.  Melvin,  cited  in  the  main  opinion,  except  that  part 
of  the  decision  in  which  this  court  held  that,  as  judge  of  the 
superior  court,  I  properly  decided  that  a  final  decree  might 
not  be  entered  until  one  year  after  the  entry  of  an  interlocu- 
tory decree.  I  have  never  felt  satisfied  with  this  court's  rul- 
ing that  a  decree  final  in  form  and  intended  to  be  a  final  de- 
cree was  in  reality  an  interlocutory  judgment. 
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[S.  F.  No.  8697.     In  Bank.-^June  3,  1918.] 

A.  PALADINI  et  al.,  Petitioners,  v.  SUPERIOR  COURT  OP 
THE  CITY  AND  COUNTY  OP  SAN  FRANCISCO 
et  al.,  Respondents. 

Fish  and  Fishing  —  Statoti  —  Regulating  Peices  —  Constitutional 
Law.— -The  act  of  the  legislature  known  as  the  "State  Fish  Exchange 
Act/'  providing  for  the  licensing  of  fishermen  and  those  who  sell 
flah,  and  authorizing  the  state  market  director  to  &k^  wholesale  and 
retail  prices  of  fish  (Stats.  1917,  p.  1673),  is  not  yiolative  of  sec- 
tion 25  of  article  I  of  the  constitution,  declaratory  of  the  right  of 
the  people  to  fish  upon  and  from  public  lands  of  the  state,  etc. 

Id.— Private  Ownership  of  Fish  and  Game— State's  Power  of  Regu- 
lation.— Since  fish  and  game  are  owned  by  the  state  and  can  become 
the  subject  of  private  ownership  in  a  qualified  way  only,  and  can 
never  be  the  subject  of  commerce  except  with  the  consent  of  the 
state,  subject  to  conditions  which  it  may  deem  best  to  impose  for 
the  public  good,  the  people  can  alienate  it  on  such  terms  as  they 
choose  to  impose,  and  this  power  of  regulation  continues  so  long  as 
such  fish  or  game  are  the  subject  of  trade  or  transfer. 

Id. — Purpose  of  Section  25  of  Article  I  of  the  Constitution — Local 
Legislation. — The  principal  purpose  of  section  25  of  article  I  of 
the  state  constitution  (added  by  amendment  November,  1910),  was 
to  preserve  to  the  people  the  right  to  fish  upon  the  public  lands  of 
the  state  and  to  require  that  grants  of  land  by  the  state  should  not 
be  made  without  reserving  to  the  people  the  absolute  right  to  fish 
thereon,  and  the  proviso  authorizing  tlie  legislature  to  fix  the  season 
when,  and  the  conditions  under  which,  the  different  species  of  fish 
may  be  taken  was  evidently  intended  to  leave  the  matter  exactly  as 
it  was  before  the  adoption  of  the  amendment,  except  as  it  restricted 
the  power  to  alienate  public  land  without  such  reservation  or  to 
create  private  fisheries  thereon;  and  the  section  gave  no  right  to  the 
people  which  they  did  not  already  have. 

Id.— -Constitution,  Article  IV,  Section  25% — Power  op  Legislature 
— Protection  of  Fish  and  Game. — The  obvious  purpose  of  section 
25%  of  article  IV  of  the  constitution,  empowering  the  legislature 
to  "provide  for  the  division  of  the  state  into  fish  and  game  districts" 
and  to  "enact  such  laws  for  the  protection  of  fish  and  game  as  it 
may  deem  appropriate  to  the  respective  districts"  (amendment 
adopted  in  November,  1902),  was  to  remove  the  former  restriction 
of  article  IV,  section  25,  subdivision  33,  which  prohibited  the  enact- 
ment of  a  local  law  "where  a  general  law  can  be  made  applicable," 
and  the  section  in  no  wise  limits  the  sovereign  power  of  the  state 
over  fish  and  game,  or  of  the  legislature  to  legislate  concerning  the 
OLXXVIII  0«l.— -24 
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same,  but,  on  the  contrary,  increases  the  legislative  discretion  bj 
authorizing  local  laws  on  the  subject. 

Id. — Right  to  Fish — Nature  of  License — Powee  or  State  to  Destroy. 
The  license  to  fish  is  a  privilege  granted  bj  the  state,  and  maj  h% 
taken  awaj  in  the  exercise  of  the  police  power. 

Id. — State  Market  Director^Investioation  Under  State  Pish  fc- 
CHANGE  Act — Order  to  Produce  Books. — ^A  proceeding  by  way  of 
investigation  by  the  state  market  director,  under  section  26  of  the 
State  Fish  Exchange  Act,  is  not  criminal  in  its  nature,  and  an  order 
of  the  superior  court  compelling  persons  engaged  in  the  business  of 
fishing  and  selling  fish  to  produce  their  books  before  the  state  market 
director  is  not  in  violation  of  the  constitutional  provision  which  pro- 
hibits a  court  or  officer  from  requiring  a  defendant  in  a  criminal 
case  to  furnish  evidence  against  himself. 

Id. — Power  to  Compel  Production  of  Books  —  I/imitation. — ^Where 
persons  engaged  in  the  business  of  fishing  and  selling  fish  at  whole- 
sale in  California  were  ordered  and  subpoenaed  to  produce  ''the  sales 
records  and  ledger  accounts  with  your  customers  covering  the  period 
from  the  20th  of  February,  1918,  to  February  28,  1918,"  the  order 
and  subpoena  were  entirely  too  broad,  and  beyond  the  jurisdiction 
of  the  state  market  director  and  of  the  superior  court,  and  should 
have  been  confined  to  the  production  of  books  and  documents  relating 
to  such  fish  business. 

APPLICATION  for  Writ  of  Prohibition  against  the  Supe- 
rior Court  of  the  State  of  California,  City  and  County  of  San 
Francisco,  and  Honorable  George  A.  Sturtevant,  Judge  of  said 
court. 

The  facts  are  stated  in  the  opinion  of  the  courL 

H.  I.  Stafford,  and  W.  F.  Stafford,  for  Petitioners. 

Sapiro,  Neylan  &  Ehrlich,  for  Respondents. 

James  A.  Devoto,  and  Milton  Marks,  Amid  Curiae. 

WILBUR,  J. — Petitioners  seek  a  writ  of  prohibition  to 
prevent  the  carrying  out  of  an  order  of  the  superior  court 
requiring  them  to  produce  before  the  respondent,  Harris 
Weinstock,  state  market  director,  their  ledger  and  sale  account 
for  the  week  February  20  to  28,  1918,  and  to  prohibit  the 
superior  court  from  punishing  petitioners  for  contempt  of 
court  in  failing  to  comply  with  said  order. 
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The  respondent,  Harris  Weinstock,  as  state  market  director, 
is  attempting  to  carry  out  the  procedure  provided  in  the  law 
enacted  by  the  legislature  of  this  state  in  1917  (Chap.  803, 
p.  1673,  sec.  26),  providing  for  the  licensing  of  fishermen  and 
those  who  sell  fish,  and  authorizing  the  state  market  director 
to  fix  wholesale  and  retail  prices  of  fish.  It  is  first  contended 
that  the  statute  is  unconstitutional  and  void,  as  being  in  vio- 
lation of  section  25,  article  I,  of  the  constitution.  This  sec* 
tion  reads  as  follows : 

*'The  people  shall  have  the  right  to  fish  upon  and  from  the 
public  lands  of  the  state  and  in  the  waters  thereof,  excepting 
upon  lands  set  aside  for  fish  hatcheries,  and  no  land  owned 
by  the  state  shall  ever  be  sold  or  transferred  without  reserving 
in  the  people  the  absolute  right  to  fish  thereupon ;  and  no  law 
shall  ever  be  passed  making  it  a  crime  for  the  people  to  enter 
upon  the  public  lands  within  this  state  for  the  purpose  of  fish- 
ing in  any  water  containing  fish  that  have  been  planted  therein 
'  by  the  state ;  provided,  that  the  legislature  may  by  statute, 
provide  for  the  season  when  and  the  conditions  under  which 
the  different  species  of  fish  may  be  taken.'* 

The  petitioners  claim  that  by  this  section  **the  people  are 
given  the  constitutional  right  to  fish  in  the  navigable  waters 
of  the  state."  If  there  were  no  such  constitutional  provision, 
petitioners  state  the  rule  thus :  **The  fish  belong  to  the  people 
of  the  state  of  California.  This  is  conceded.  It  must  be  so, 
that  what  they  own,  they  may  give  away  absolutely,  or  condi- 
tionally, with  or  without  reservation."  The  rule  with  refer- 
ence to  the  private  ownership  of  fish  and  game  is  thus  stated 
in  the  late  case  of  In  re  Frmk  Pkoedovius,  177  Cal.  238,  [170 
Pac.  412] :  Fish  and  game  **can  only  become  the  subject  of 
ownership  .in  a  qualified  way,  and  which  can  never  be  the  sub- 
ject of  commerce  except  with  the  consent  of  the  state  and  sub- 
ject to  conditions  which  it  may  deem  best  to  impose  for  the 
public  good.'*  (See,  also.  Ex  parte  Bailey,  155  Cal.  472,  [132 
Am.  St.  Rep.  95,  31  L.  R.  A.  (N.  S.)  534,  101  Pac.  441] ;  Ex 
parte  Fritz,  86  Miss.  210,  [109  Am.  St.  Rep.  700,  38  South. 
722] ;  Ex  parte  Kennehe,  136  Cal.  527,  [89  Am.  St.  Rep.  177, 
69  Pac.  261].)  It  is,  therefore,  evident  that  what  the  people 
of  the  state  own  they  can  alienate  on  such  terms  as  they  choose 
to  impose,  and  that  this  power  of  regulation  continues  so  long 
as  such  fish  or  game  are  the  subject  of  trade  or  transfer. 
This  legislative  power  was  in  no  wise  modified  by  the  addition 
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of  section  25,  article  I  (supra),  to  the  constitution.  It  is 
apparent  that  the  principal  purpose  of  this  amendment,  as 
stated  in  the  Matter  of  Application  of  Parra,  24  Cal.  App. 
339,  [141  Pac.  393],  "was  to  preserve  to  the  people  the  right 
to  fish  upon  the  public  lands  of  the  state,  and  to  require  that 
grants  of  land  by  the  state  should  not  be  made  'without  re- 
serving to  the  people  the  absolute  right  to  fish  thereon.'  *' 
The  proviso  in  the  section  authorizing  the  legislature  to  ^ 
'*the  season  when  and  the  conditions  under  which  the  differ- 
ent species  of  fish  may  be  taken'*  was  evidently  intended  to 
leave  the  matter  exactly  as  it  was  before  the  adoption  of  this 
amendment  in  November,  1910,  except  as  it  r^tricted  the 
power  to  alienate  public  land  without  such  reservation,  or  to 
create  private  fisheries  thereon.  This  section  gave  no  right  to 
the  people  which  they  did  not  already  have.  We  conclude, 
therefore,  that  the  legislature  had  the  right  to  provide  a  sys- 
tem for  fixing  the  wholesale  and  retail  prices  for  the  sale  of 
fresh  fish,  allowing  **a  reasonable  compensation  or  profit  to 
those  engaged  in  the  catching  or  selling  of  fish,"  as  in  the  act 
provided. 

Amici  curiae  call  attention  to  the  new  section  of  the  con- 
stitution (section  25%,  article  IV)  adopted  in  November, 
1902,  to  wit:  '*The  legislature  may  provide  for  the  division  of 
the  state  into  fish  and  game  districts,  and  may  enact  such  laws 
for  the  protection  of  fish  and  game  therein  as  it  may  deem 
appropriate  to  the  respective  districts,"  and  claim  that  the 
effect  of  this  provision  is  to  limit  the  power  of  the  legislature 
to  the  ** protection  of  fish  and  game."  The  obvious  purpose 
of  this  amendment  was  to  remove  the  former  restriction  of 
article  IV,  section  25,  subdivision  33,  which  prohibited  the 
enactment  of  a  local  law  "where  a  general  law  can  be  made 
applicable,"  and  in  no  wise  limits  the  sovereign  power  of  the 
state  over  fish  and  game,  or  of  the  legislature  to  legislate  con- 
cerning the  same.  On  the  contrary,  it  increases  the  legisla- 
tive discretion  by  authorizing  local  laws  on  the  subject. 

Petitioners  claim  that  the  right  to  fish  is  a  'property  right, 
granted  by  license ;  that  to  take  away  such  license  is  to  deprive 
the  petitioners  of  a  property  right,  and  therefore  a  proceed- 
ing looking  to  that  end  is  in  its  nature  criminal,  and  that  to 
require  the  petitioners  to  produce  papers  containing  evidence 
against  themselves  in  such  a  criminal  action  is  unconstitu- 
tional.   It  is  sufficient  to  say  that  the  license  to  fish  is  a  privi- 
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lege  granted  by  the  state  and  may  be  taken  away  in  the  exer- 
cise of  its  police  power.  (See  Hevren  v.  Reed,  126  Cal.  219, 
222,  [58  Pac.  536];  Littleton  v.  Burgess,  14  Wyo.  173, 
[2  L.  R.  A.  (N.  S.)  631,  82  Pac,  864].  See,  also,  Lanterman 
V.  ATiderson,  36  Cal.  App.  472,  [172  Pac.  625],  wherein  a  peti- 
tion for  a  hearing  in  this  court  was  denied.)  The  proceeding 
before  the  state  market  director  is  not  criminal  in  its  nature, 
and  the  order  compelling  the  petitioners  to  produce  their 
books  before  the  state  market  director  was  not  in  violation  of 
the  constitutional  provision  which  prohibits  a  court  or  officer 
from  requiring  a  defendant  in  a  criminal  case  to  furnish  evi- 
dence against  himself. 

It  is  also  claimed  that  the  order  to  produce  petitioners* 
books  violates  the  constitutional  provision  prohibiting  unrea- 
sonable searches  and  seizures.  (Art.  I,  sec.  19,  Cal.  Const.; 
Fourth  Amendment,  U.  S.  Const.)  Books  and  papers  con- 
taining a  record  of  the  purchase  and  sale  of  fish,  made  since 
the  above  law  of  1917  went  into  effect,  are  no  longer  private. 
They  contain  a  record  of  the  purchase  and  sale  of  the  prop- 
erty of  the  state,  by  those  having  a  qualified  or  conditional 
interest  therein.  By  engaging  in  the  fish  business  and  apply- 
ing for  a  license  therefor  petitioners,  in  effect,  consented  to  the 
inspection  of  their  books  as  in  the  law  provided.  To  require 
the  production  of  such  books  is  not  a  violation  of  the  consti- 
tutional provision  in  question.  It  is  next  claimed  that  before 
the  state  market  director  can  take  evidence  on  the  question 
of  the  revocation  of  the  petitioners'  license  to  fish,  it  was 
essential  that  some  proceeding  should  be  pending  before  him 
for  the  revocation  of  such  license,  and  that  it  should  be  alleged 
in  some  such  petition  so  filed  that  the  petitioners  herein  had 
violated  the  law  in  regard  to  the  sale  of  fish  at  prices  not 
authorized,  and  that  until  some  such  proceeding  is  filed  the 
state  market  director  had  no  jurisdiction  to  proceed,  and  that, 
therefore,  the  subsequent  procedure  by  application  to  the 
superior  court  falls  for  lack  of  jurisdiction  in  the  first  in- 
stance. The  law  purports  to  give  the  state  market  director 
the  right  to  inspect  the  books  of  all  persons  engaged  in  the 
business  in  which  the  petitioners  are  engage^.  It  also  pro- 
vides for  the  production  of  such  books  by  subpoena.  The 
purpose  of  such  procedure  is  to  enable  the  defendant,  Wein- 
stock,  as  state  market  director,  representing  the  people  of  the 
state  of  California,  to  ascertain  the  conditions  under  which 
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fish  are  being  sold,  not  only  for  the  purpose  of  determining 
whether  or  not  there  have  been  violations  of  his  orders  fixing 
the  price  of  fish,  but  also  to  ascertain  what  prices  should  be 
fixed. 

As  already  stated,  the  petitioners,  by  engaging  in  the  busi- 
ness of  dealing  in  fish  caught  in  the  waters  of  the  state,  in 
effect  consented  to  the  inspection  of  their  books  by  the  state 
market  director,  as  in  the  law  provided,  and  the  procedure 
here  adopted  for  securing  the  presence  of  said  books  at  the 
time  of  the  examination  of  the  question  as  to  whether  or  not 
the  petitioners  had  violated  the  provisions  of  the  law  with  re- 
lation to  the  prices  at  which  fish  were  sold  was  in  strict  accord- 
ance with  the  letter  of  the  law,  and  there  is  no  reason  for  in- 
terpolating into  the  law  by  construction  a  provision  not  found 
therein.  Petitioners  also  claim  that  ''too  much  power  is  dele- 
gated to  this  state  market  director  and  a  power  which  cannot 
be  delegated,"  but  the  only  specific  power  pointed  out  under 
this  head  is  that  ''section  8  provides  that  if  the  supply  of  fish 
in  the  judgment  of  the  state  market  director  is  excessive  or 
abnormal,  the  state  market  director  may  reduce  the  price  of 
fish.*'  This  section  seems  merely  to  recognize  the  well-known 
law  of  commerce — the  law  of  supply  and  demand — by  which, 
in  theory,  at  least,  all  prices  are  fixed.  This  provision,  how- 
ever, would  not,  in  any  event,  render  the  whole  law  uncon- 
stitutional, and  therefore,  it  is  unnecessary  to  pass  on  this 
point. 

Petitioners  claim  that  the  order  to  produce  is  not  sufficiently 
definite,  and  is  too  broad  in  its  terms.  It  is  alleged  by  peti- 
tioner, A.  Paladini,  that  he  is  engaged  in  the  business  of  sell- 
ing fish  at  wholesale  in  California  and  licensed  so  to  do,  and 
also  thai  he  is  licensed  to  fish.  If  the  order  and  subpoena  to 
produce  books  complained  of  had  been  confined  to  books  con- 
taining record  of  transactions  in  such  fish  business,  between 
the  dates  specified,  the  same  would  have  been  sufficiently  defi- 
nite and  certain,  and  in  full  compliance  with  the  law.  The 
order  and  subpoena,  however,  directs  the  petitioners  herein  to 
produce  "the  sales  records  and  ledger  accounts  with  your  cus- 
tomers covering  the  period  from  the  20th  of  February,  1918, 
to  February  28,  1918."  The  order  and  subpoena  are,  there- 
fore, entirely  too  broad,  and  beyond  the  jurisdiction  of  the 
state  market  director  and  of  the  superior  court.    The  order 
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should  have  been  confined  to  the  production  of  books  and  docu- 
mesnta  relating  to  such  fish  business. 
Let  the  writ  issue. 

Sloss,  J.,  Shaw,  J.,  Melvin,  J.,  Richards,  J.,  pro  *em.,  and 
Angellotti,  C.  J.,  concurred. 


[L.   A.    No.   4287.    Department  One.— June   8,    1918.] 

E.  CONDB  JONES,  Appellant,  v.  TITLE  GUARANTY  AND 
TRUST  COMPANY  (a  Corporation),  Respondent. 

Appeal— Bill  op  Exceptions — Service  and  BsTTLBMSNiv-OpsNiNe  Dk- 
PAX7LT. — ^Where  a  proposed  bill  of  exceptions  was  not  served  in  time, 
but  the  trial  court  granted  relief  from  the  default  and  settled  the 
bill,  the  supreme  court,  on  appeal  from  a  judgment,  will  disregard 
the  objection  that  the  proposed  bill  was  not  served  in  time,  and 
consider  the  merits  of  the  appeal. 

Ii>. — ^Beliep  peom  Delay  in  Service. — It  is  well  settled  that  relief  maj 
be  granted  from  delay  in  service  of  a  proposed  bill  of  exceptions. 

Default — Order  Setting  Aside  Favored. — The  supreme  court  favors 
orders  excusing  defaults  and  permitting  oontroversies  to  be  heard  on 
their  merits,  and  such  orders  are  rarely  reversed  unless  for  clearly 
appearing  abuse  of  discretion. 

Partnership — Broker  and  Purchaser  —  eHARiNO  Profits  —  Relation 
NOT  KsTABUSHED. — An  agreement  between  a  purchaser  of  an  un- 
expired lease  and  brokers  who  procured  the  purchase  that  they  were 
to  receive  a  compensation  measured  by  a  proportion  of  the  profits  to 
be  realized  by  procuring  subtenants,  without  any  arrangement  for 
sharing  losses,  does  not  constitute  a  partnership  with  authority  in 
each  of  the  parties  to  bind'  the  others. 

AoENOY  —  Escrow — Broker  not  Authorized  to  Change  Escrow  In- 
structions— Evidence. — Under  an  agreement  for  the  purchase  of  a 
lease  where  a  broker  for  the  purchaser  had  authority  to  deposit  the 
consideration  for  the  purchase  in  escrow,  one  of  the  conditions  of 
which  was  that  the  brokers  for  the  vendor  were  to  obtain  subtenants 
for  the  purchaser  on  leases,  the  proposed  terms  of  which  were  speci- 
fied in  the  escrow  instructions,  the  evidence,  in  an  action  by  the  pur- 
chaser against  the  escrow-holder  for  damages  for  alleged  disregard 
of  the  instructions,  is  examined  and  found  not  to  warrant  a  finding 
that  the  broker  for  the  purchaser  acted  "as  an  agent  for  the  plain- 
tifl!*'  in  modifying  the  escrow  instructions. 
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Id. — Bbokeb'8  Authority  to  Make  Agreement — ^No  Implied  Power  to 
Cancel  or  Vary. — ^No  power  in  a  broker  op  agent  to  cancel  or  vftiy 
an  agreement,  or  to  waive  or  give  up  rights  of  his  principal,  is  to  be 
inferred  from  a  general  power  to  make  the  original  agreement. 

Escrow  Instructions —- Action  for  Violation  —  Damages.— Where 
plaintiff's  money  or  property,  deposited  in  escrow  upon  certain  con- 
ditions, is  disposed  of  without  compliance  with  those  conditions,  he 
is  entitled  in  an  action  against  the  escrow-holder,  to  recover  such 
damages  as  he  may  have  suffered  through  the  defendant's  unwar- 
ranted act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  G.  Van  Pelt,  and  Wilbur  Bassett,  for  Appellant. 

E.  W.  Sargent,  Q.  W.  Cooke,  and  Tanner,  OdeU  &  Taft,  fop 
Respondent. 

SLOSS,  J. — The  plaintiff  appeals  from  a  judgment  in  favor 
of  the  defendant.  The  purpose  of  the  action  was  to  recover 
damages  from  the  defendant,  a  trust  company,  for  its  alleged 
disregard  of  certain  instructions  under  which  there  had  been 
deposited  with  it,  as  escrow-holder,  a  check  for  two  thousand 
dollars  and  three  promissory  notes.  The  appellant  contends 
that  the  evidence  does  not  support  the  findings  upon  which 
the  court  gave  its  judgment  against  him. 

The  respondent  makes  a  preliminary  objection  to  the  con- 
sideration of  the  bill  of  exceptions  upon  the  ground  that  the 
proposed  bill  was  not  served  in  time.  That  there  was  a  delay 
beyond  the  period  specified  in  the  code  is  conceded.  But  the 
plaintiff,  upon  serving  his  proposed  bill,  served  and  filed  a 
notice  of  intention  to  move  to  •be  relieved  from  his  default 
under  section  473  of  the  Code  of  Civil  Procedure.  Affidavits 
supporting  and  opposing  the  application  were  presented  and 
considered,  and  the  court  granted  the  motion,  and  settled  the 
bill.  That  relief  may  be  granted  from  delay  of  this  kind  is 
well  settled.  (Ston^sifer  v.  Kilhum,  94  Cal.  33,  [29  Pac. 
332];  BarUa  v.  SUler,  121  Cal.  414,  [53  Pac.  935].)  This 
court  has  always  looked  with  favor  upon  orders  excusing  de- 
faults and  permitting  controversies  to  be  heard  upon  their 
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merits.  Such  orders  are  rarely  reversed,  and  never  **  unless 
it  clearly  appears  that  there  has  been  a  plain  abuse  of  discre- 
tion.'' {O'Brien  v.  Leach,  139  Cal.  220,  [96  Am.  St.  Rep. 
105,  72  Pac.  1004] .)  It  cannot  be  said  that  there  was  an  abuse 
of  discretion  here,  and  we  proceed,  therefore,  to  a  considera- 
tion of  the  merits  of  the  .appeal. 

The  transaction  in  controversy  arose  out  of  negotiations  for 
the  acquisition  by  the  plaintiff  of  the  unexpired  term  of  a 
lease  on  certain  real  property  in  the  city  of  Los  Angeles. 
R.  L.  Tatum  and  H.  C.  Wood  were  real  estate  agents.  They 
had  brought  to  Jones,  the  plaintiff,  a  proposition  for  acquir- 
ing the  lease,  which  was  owned  by  the  Spring  Street  Invests 
ment  Company.  The  understanding,  as  between  Jones,  Tatum, 
and  Wood,  was  that  Jones  was  to  pay  the  amounts  necessary 
for  the  purchase  of  the  lease,  and  that  any  profits  remaining 
after  the  repayment  to  Jones  of  all  advances  made  by  him 
were  to  be  divided  equally  between  Jones,  Tatum,  and  Wood. 
Brown  Brothers  Company  were  the  brokers  representing 
Spring  Street  Investment  Company.  The  purchase  price, 
consisting  of  plaintiff's  check  for  two  thousand  dollars  and 
promissory  notes  for  five  thousand  dollars  additional,  signed 
by  plaintiff.  Wood,  and  Tatum,  were  deposited  with  the  de- 
fendant, a  trust  company,  on  August  27,  1913,  under  written 
instructions.  The  escrow  instructions  accompanying  the  de- 
posit were  signed  in  the  name  of  **  Frances  Qriffes,  by  H.  C. 
Wood."  Miss  Griffes  was  not  really  a  party  to  the  transac- 
tion, but  it  was  understood  that  her  name  should  be  used,  and 
that  it  should  be  signed  by  Wood.  The  instructions  declared 
that  the  signer  handed  the  check,  etc.,  to  the  defendant  to  be 
subject  to  the  order  of  Brown  Brothers  Company  on  the  fol- 
lowing conditions:  Brown  Brothers  Company  were  to  secure 
the  contemplated  lease  on  given  terms ;  to  secure  for  the  signer 
a  reliable  tenant  for  the  north  sixteen  feet  of  the  property  for 
five  years  at  a  given  rental,  and  also  to  secure  a  reliable  ten- 
ant for  the  balance  of  the  property  for  three  or  five  years  at 
a  prescribed  rental.  The  form  of  the  lease  was  to  be  subject 
to  the  approval  of  E.  Conde  Jones,  the  plaintiff,  who  was  also 
to  pass  upon  the  title  to  the  property.  A  few  days  later  Wood 
handed  to  the  defendant  an  amended  letter  of  instructions, 
which  eliminated  the  conditions  requiring  Brown  Brothers 
Company  to  procure  subtenants  for  the  proposed  purchaser 
of  the  lease,  and  provided  that  the  form  of  the  lease  and  the 
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title  to  the  property  were  to  be  subject  to  the  approval  of 
Frances  Griffes.  This  second  paper,  like  the  first,  was  signed 
by  Wood  in  the  name  of  Frances  Griflfes. 

The  conditions  of  the  amended  instructions  were  performed, 
and  the  defendant  delivered  the  check  and  notes  to  Brown 
Brothers  Company.  There  was,  however,  no  compliance  with 
the  provisions  of  the  original  instructions  requiring  the  lease 
to  be  approved  by  Jones,  nor,  apparently,  with  the  require- 
ment that  subtenants  should  be  obtained.  The  real  contro- 
versy, therefore,  narrows  itself  down  to  the  question  whether 
the  plaintiflF  was  bound  by  the  amended  instructions,  or 
whether,  as  he  claims,  he  was  entitled  to  stand  upon  the  in- 
structions as  originally  given.  The  court  found  that  the 
plaintiff  and  Tatum  and  Wood  delivered  to  the  defendant  the 
original  instructions,  find  that  afterward,  and  within  ten  days, 
they  also  delivered  to  the  defendant  the  amended  instructions, 
such  delivery  being  made  through  Wood  acting  as  agent  for 
the  plaintiff  and  Tatum.  The  appellant  disputes  the  suffi- 
ciency of  the  evidence  to  support  the  findings. 

The  evidence  shows  that  the  plaintiff  was  present  with 
Tatum  and  Wood  in  the  office  of  the  defendant  when  the  first 
paper  of  instructions  was  signed  and  turned  over  to  the  de- 
fendant by  Wood.  He  was  not  present  when  the  amended 
instructions  were  given,  and  there  is  no  evidence  to  show  that 
he  had  any  knowledge  of  them.  He  was  not  bound  by  the 
alteration  in  the  terms  of  the  escrow  deposit,  unless  he  con- 
ferred actual  or  ostensible  authority  upon  Wood  to  make  the 
change.  We  think  the  evidence  was  not  such  as  to  support 
the  claim,  which  is  one  of  those  made  by  the  respondent,  that 
Jones,  Tatum,  and  Wood  were  partners  in  the  transaction,  and 
that  each,  therefore,  had  authority  to  bind  the  others.  The 
uncontradicted  evidence  shows  that  the  deal  was  being  made 
by  Jones,  that  he  was  furnishing  all  the  money,  and  that  there 
was  no  arrangement  for  a  sharing  of  the  losses.  Tatum  and 
Wood  were  merely  rendering  services  as  real  estate  agents  or 
brokers,  and  for  these  services  they  were  to  receive  a  compen- 
sation measured  by  a  proportion  of  such  profits  as  might  be 
realized.  Such  a  venture  does  not  constitute  a  partnership 
(Coward  v.  Clantan,  122  Cal.  451,  [55  Pac.  147]),  and  there 
was  certainly  nothing  in  the  facts  of  which  defendant  had 
cognizance  to  make  it  appear  that  such  a  relation  existed. 
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Apart  from  the  question  of  partnership,  there  can  be  no 
ground  for  a  claim  that  Jones  in  fact  authorized  Wood  1»o 
modify  the  terms  of  the  first  escrow  paper.  Nor,  we  think, 
did  the  evidence  warrant  an  inference  of  ostensible  authority 
to  make  the  change.  Both  papers  were  signed  by  Wood.  It 
is  conceded  on  all  sides  that  Miss  Oriffes,  in  whose  name  he 
signed,  had  no  real  connection  with  the  transaction.  So  far 
as  the  questions  here  arising  are  concerned,  the  situation  is 
the  same  as  if  Wood  had  signed  the  papers  in  his.  own  name. 
The  testimony  on  behalf  of  the  plaintiff  tended  to  show  that 
the  defendant  was  informed,  at  the  time  of  the  deposit,  that 
Jones  was  the  real  party  in  interest,  and  that  the  obtaining 
of  the  subleases  was  a  material  part  of  the  consideration  upon 
which  he  agreed  to  pay  for  the  lease.  There  was,  to  be  sure, 
a  conflict  on  this  point.  L.  W.  McAtee,  escrow  clerk  of  the 
defendant,  who  handled  the  transaction  in  its  behalf,  testified 
that  Jones  said  nothing  regarding  his  being  principal  in  the 
deal.  But  all  the  testimony  is  to  the  effect  that  Jones,  Wood, 
and  Tatum  came  to  the  office  of  the  defendant  together,  and 
that  the  original  instructions  were  signed  and  presented  in 
the  presence  of  all  three.  That  Jones  was  in  some  way  inter- 
ested in  the  deal  was  apparent  to  McAtee,  not  only  from  this 
circumstance,  but  from  the  fact  that  Jones  was  the  maker  of 
the  check  deposited,  and  was  also  one  of  the  signers  of  the 
promissory  notes.  The  court  was,  no  doubt,  authorized  to 
infer  that  the  conduct  of  the  plaintiff  was  such  as  to  bind  him 
to  the  terms  of  the  original  deposit.  For  the  purposes  of  this 
transaction  Jones  made  Wood  at  least  his  ostensible  agent. 
But  the  agency  was  a  special  one,  and  there  was  nothing  to 
justify  an  assumption  on  the  part  of  the  defendant  that 
Wood's  authority  went  any  further  than  to  make  and  consum- 
mate the  contract  by  which  the  papers  were  first  deposited. 
"Presumptively  an  agent  is  employed  to  make  contracts,  not 
to  rescind  or  modify  them,  to  acquire  interests,  not  to  give 
them  up,  and  no  power  to  cancel  or  vary  an  agreement  is  to 
be  inferred  from  a  general  power  to  make  it,  nor  has  the  agent 
any  implied  power  to  waive  or  give  up  rights  or  interests  for 
his  principal,  nor  to  increase  his  obligations  and  liabilities  for 
the  mere  benefit  of  third  persons,  unless  the  principal  knew 
or  approved  of  such  modifications  by  the  agent."  (31  Cyc. 
1387,  1388,  and  cases  cited.)  When  Jones  authorized  Wood 
to  make  a  certain  contract  for  him,  and  deposited  his  check 
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and  notes  to  be  turned  over  in  accordance  with  such  contract, 
he  did  not  thereby  authorize  Wood  or  the  defendant  to  dis- 
pose of  the  check  and  notes  under  a  different  and  less  favor- 
able contract.  Certainly  it  would  not  be  contended  that  Wood 
had  ostensible  authority  to  so  change  the  terms  of  the  deposit 
as  to  substitute  for  the  lease  originally  contemplated  a  lease 
of  other  property  upon  other  terms.  No  more  can  it  be  said 
that  Wood  had  ostensible  authority  to  alter  the  material  pro- 
vision regarding  the  obtaining  of  subleases.  If  these  views  be 
correct,  the  finding  that  the  delivery  of  the  amended  instruc- 
tions was  made  through  Wood,  ''acting  as  agent  for  the  plain- 
tiff,'' has  no  support  in  the  evidence. 

If  plaintiff's  property,  deposited  with  the  defendant  upon 
certain  conditions,  was  disposed  of  without  compliance  with 
those  conditions,  the  plaintiff  was,  of  course,  entitled  to  re- 
cover such  damages  as  he  may  have  suffered  through  defend- 
ant's unwarranted  act.  The  defendant  contends  that  the 
plaintiff  showed  no  damage.  But  this  claim  is  obviously  with- 
out merit.  There  is  evidence  that  plaintiff's  check  for  two 
thousand  dollars  was  cashed,  and  the  money  paid  out  by  the 
defendant  under  the  amended  instructions.  Apart  from  any 
question  of  the  notes,  it  needs  no  argument  to  show  that  the 
plaintiff  suffered  damage  by  being  deprived,  without  his 
authority  or  consent,  of  the  money  represented  by  his  check. 

The  judgment  is  reversed. 

Shaw,  J.,  and  Richards,  J.,  pro  tern.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  2590.    Department  One. — Jnne  4,  1918.] 

CHARLES   M.   JAMESON,   Respondent,   v.   ERNEST   B. 
TULLT,  Appellant. 

Husband  and  Wite  —  Alienation  op  Affections  —  Enticing  Away 
Wife — Evidence — PIiivileoed  Communications. — In  an  action  by  a 
husband  for  damages  against  a  defendant  for  alienating  affections 
of  the  plaintiff's  wife,  and  enticing  her  away,  letters  written  to  the 
husband  by  the   wife   during  her  temporary  absence   from  home. 
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offered  to  show  the  affeetionate  relations  between  them,  prior  to  the 
exercise  of  arts  of  enticement  on  the  part  of  the  defendant,  are 
admissible  in  evidence,  since  the  amendment  of  the  year  1911  to 
section  1881  of  the  Code  of  Civil  Procedure,  ezceptinff  from  the 
class  of  "privileged  communications,"  communications  between  a  hus- 
band and  wife,  "in  an  action  brought  by  husband  or  wife  against 
another  person  for  the  alienation  of  the  affections  of  either  husband 
or  wife." 

TSK — Lettebs  of  Win  not  Heabsat  and  Self-sebvinq  Declarations. — 
In  such  action,  the  relations  between  the  husband  and  wife  being  a 
proper  subject  of  inquiry,  statements  in  the  letters  of  the  wife  to 
the  husband  showing  the  state  of  her  feelings  before  the  enticements 
of  the  defendant  began  are  admissible  and  are  not  open  to  the  objec- 
tion that  they  are  hearsay  and  self-serving  declarations. 

Id. — Remoteness. — Objection  to  such  letters  on  the  ground  of  their  re- 
moteness goes  merely  to  their  weight  and  not  to  their  competency. 

Id. — ^liSTTEBS    AND    STATEMENTS    AFTEE    ALLEGED    ENTICEMENT. — ^WhorO 

letters  written  and  statements  made  by  the  wife  to  the  husband  were 
offered  for  the  ostensible  purpose  of  showing  the  feelings  between 
husband  and  wife  at  the  time  they  were  written,  but  the  real  scope 
and  purpose  of  the  offer  was  to  introduce  in  evidence  confessions 
of  her  guilty  relations  with  the  defendant  some  months  before  the 
date  of  such  letters  and  statements,  they  were  hearsay  pure  and 
simple,  and,  having  been  written  or  spoken  without  the  defendant's 
consent  or  presence,  they  were  not  admissible  on  any  theory. 

Id. — Objection  not  Waived  by  Cross-examination. — Defendant's  objec- 
tion to  the  admission  of  such  letters  and  statements  was  not  waived 
by  his  having  cross-examined  the  plaintiff  thereon  after  their  admis- 
sion over  his  objection. 

£d. — Harmless  E^bor. — In  an  action  for  damages  for  alienation  by  the 
defendant  of  the  affections  of  the  plaintiff's  wife,  error  in  the  admis- 
sion of  letters  and  statements  of  the  wife  after  her  alleged  entice- 
ment and  seduction  was  rendered  harmless  by  other  independent  evi- 
dence tending  to  prove  guilty  relations,  including  the  deposition  of 
the  defendant  himself,  and  the  fact  that  neither  the  defendant  nor 
the  plaintiff's  wife  took  the  stand  to  make  any  denial  of  facts  from 
which  no  other  conclusion  could  be  reached  by  a  fbir-minded  jury. 

Id. — Deposition — Blading  Properly  Disallowed. — The  court  properly 
refused  to  allow  the  deposition  of  the  plaintiff's  wife  to  be  read  in 
such  case,  when  it  appeared  that  she  was  in  town  during  the  trial 
up  to  within  an  hour  of  the  time  when  the  deposition  was  offered, 
and  that  although  she  had  been  in  consultation  with  defendant's 
counsel,  she  had  taken  a  train  and  left  town  with  their  consent  and 
with  no  effort  to  detain  her. 
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APPEAL  from  a  judgment  of  the  Superior  Court  tf  Merced 
County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wise  &  O'Connor,  for  Appellant 

Peck,  Bunker  &  Cole,  and  Prank  R.  Wehe,  for  Respondent. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  favor  of  the  plaintiff  for  ten  thousand  dollars  dam- 
ages in  an  action  charging  the  defendant  with  enticing  away 
and  seducing  the  plaintiff's  wife.  The  complaint  is  in  two 
counts,  one  for  the  enticement  and  alienation  of  the  plaintiff's 
wife,  and  the  other  for  her  seduction.  There  is  no  merit  in 
the  appellant's  contention  that  the  complaint  on  each  of  these 
counts  did  not  state  a  cause  of  action. 

The  main  points  upon  this  appeal  arise  out  of  alleged  errors 
of  the  trial  court  in  the  admission  of  evidence  and  in  the  giv- 
ing of  certain  instructions  to  the  jury.  During  the  course  of 
the  trial  the  plaintiff  offered  in  evidence  certain  letters  writ- 
ten to  him  by  his  wife  during  her  temporary  absences  from 
their  home.  The  purpose  for  which  most  of  these  letters  were 
offered  was  that  of  showing  the  affectionate  relations  between 
the  plaintiff  and  his  wife  prior  to  the  exercise  of  the  alleged 
arts  of  enticement  on  the  part  of  the  defendant  which  alien- 
ated the  wife's  affections  from  her  husband.  The  objection 
was  that  they  were  privileged  communications  and  as  such 
inadmissible  in  the  absence  of  consent  on  the  part  of  the  wife. 
The  case  of  Humphrey  v.  Pope,  1  Cal.  App.  374,  [82  Pac.  223], 
was  cited  by  the  appellant  m  support  of  this  contention. 
That  case,  however,  arose  and  was  decided  prior  to  the  amend- 
ment of  section  1881  of  the  Code  of  Civil  Procedure,  effected 
in  the  year  1911,  by  which  communications  between  husband 
and  wife  were  excepted  from  the  class  of  privileged  communi- 
cations "in  an  action  brought  by  husband  or  wife  against 
another  person  for  the  alienation  of  the  affections  of  either 
husband  or  wife  or  in  an  action  for  damages  against  another 
person  for  adultery  committed  by  either  husband  or  wife.'* 
That  case  is,  therefore,  no  longer  authority  for  this  conten- 
tion. The  appellant  further  insists,  however,  that  the  state- 
ment contained  in  these  letters  from  the  wife  to  the  plaintiffi 
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her  husband,  were  inadmissible  as  hearsay  and  as  self-serving 
declarations.  This  contention  is  answered  by  the  case  of 
Cripe  V.  Cripe,  170  Cal.  91,  [148  Pac.  520],  in  which  this 
court,  citing  numerous  cases,  declares  the  rule  to  be  that  when 
in  an  action  for  alienation  the  relations  between  the  husband 
and  wife  are  a  proper  subject  of  inquiry,  the  declarations  of 
the  person  whose  affections  have  been  alienated  showing  the 
state  of  her  feeling  prior  to  such  alienation  are  admissible. 
This  rule  applies  to  the  letters  written  by  the  wife  to  the 
plaintiff  during  the  year  when  they  were  living  happily 
together  before  the  enticements  of  the  defendant  began,  and 
the  objection  to  some  of  these  letters  on  the  ground  of  their 
remoteness  goes  merely  to  the  weight  and  not  to  the  compe- 
tency of  these  letters.  A  more  serious  objection,  however,  is 
made  to  the  action  of  the  court  in  admitting  in  evidence  sev- 
eral letters  written  by  the  wife  to  the  plaintiff  after  her  en- 
ticement and  seduction  and  after  the  suspicions  of  her  hus- 
band had  been  aroused  as  to  her  relations  with  the  defendant. 
These  letters  could  not  have  had  for  their  purpose  that  of 
showing  that  the  former  feelings  of  affections  between  hus- 
band and  wife  continued  notwithstanding  the  defendant's 
acts,  injuries,  and  damages  of  which  the  plaintiff  complains. 
Had  these  letters  been  couched  in  terms  showing  an  altered 
state  of  affection  on  the  part  of  the  wife  for  her  husband,  they 
would  doubtless  be  admissible  under  the  former  rule,  but  an 
examination  of  these  latter  letters  will  serve  to  clearly  show 
that  notwithstanding  the  statement  of  counsel  for  plaintiff  at 
the  time  of  their  offer  to  the  effect  that  they  were  offered  for 
the  purpose  of  showing  the  feelings  between  husband  and  wife 
at  the  time  they  were  written,  the  real  scope  and  purpose  of 
the  offer  of  these  letters  was  to  introduce  in  evidence  the 
confessions  of  her  guilty  relations  with  the  defendant  some 
months  before  their  date.  They  are  thus  to  be  considered  in 
the  same  category  with  certain  oral  statements  made  by  the 
wife  to  her  husband  about  the  same  time  that  these  letters 
Were  written  in  which  she  confessed  in  detail  as  to  her  illicit 
relations  with  the  defendant.  The  plaintiff  undertook  as  a 
witness  to  testify  to  these  oral  statements  on  the  part  of  his 
wife  made  several  months  after  the  consummation  of  the  arts 
of  enticement  and  acts  of  seduction  and  adultery  of  which  the 
plaintiff  complains,  and  they  were  admitted  by  the  trial  court 
in  evidence  over  the  defendant's  objection.    There  is  little 
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room  for  argument  that  the  trial  court  was  not  in  error  in 
the  admission  of  these  latter  letters  and  oral  statements  and 
conf e&sions  of  the  wife.  They  cannot  be  held  to  be  res  gestae 
under  the  utmost  extension  of  that  limited  rule  of  evidence. 
They  are  hearsay  pure  and  simple,  and  having  been  written 
or  spoken  without  the  defendant's  consent  or  presence  could, 
upon  no  theory  of  the  law  or  the  case,  be  binding  upon,  him  or 
admissible  in  evidence  against  him.  The  respondent  does  not, 
in  fact,  attempt  to  justify  the  admission  in  evidence  of  these 
written  and  oral  statements  of  the  wife  implicating  the  de- 
fendant in  her  transgression  except  upon  the  utterly  unten- 
able ground  that  the  defendant  having,  after  the  admission 
in  evidence  of  the  plaintiflF's  testimony  as  to  these  matters 
over  his  objection,  undertaken  to  cross-examine  the  plaintiff 
thereon,  in  so  doing  waived  his  objection  to  their  admissibility 
and  his  right  on  appeal  to  complain  of  the  court's  error  in 
their  admission.  The  authorities  cited  by  counsel  for  the  re- 
spondent in  support  of  this  contention  do  not  sustain  it.  The 
eases  cited  all  refer  to  the  later  introduction  by  the  objecting 
party  of  independent  evidence  to  the  same  point  and  effect  as 
that  to  which  the  evidence  objected  to  related.  By  the  pres- 
entation on  his  own  part  of  such  independent  proofs  the 
objecting  party,  of  course,  waives  his  objection  and  point  upon 
appeal ;  not  so,  however,  when  the  objecting  party  undertakes 
to  exercise  his  right  to  cross-examine  a  witness  as  to  state- 
ments to  which  he  has  erroneously  been  permitted  to  testify. 
Were  it  otherwise,  one  of  the  main  functions  of  cross-examina- 
tion would  be  most  seriously  impaired;  for  a  party,  after 
rightfully  objecting  to  the  admission  of  evidence,  may  by  his 
cross-examination  lay  the  foundation  for  an  obviously  proper 
motion  to  strike  it  out,  or  may  compel  its  contradiction  or 
withdrawal,  or  may  utterly  destroy  its  effect,  and  thus  render 
unnecessary  his  remedy  by  appeal  from  the  court's  erroneous 
action.  In  the  instant  case  the  defendant  did  not  waive  his 
objection  to  the  evidence  thus  offered  and  admitted  on  the 
plaintiff's  behalf.  That  such  evidence  would  ordinarily  be 
prejudicial  does  not  admit  of  dispute,  but  the  question  whether 
the  judgment  should  be  reversed  upon  that  ground  should  be 
determined  by  certain  other  considerations  in  the  case.  Aside 
from  the  confessions  of  his  wife,  the  plaintiff's  case  in  sup- 
port of  the  averments  of  his  complaint  rested  upon  inferences 
to  be  drawn  from  proof  of  certain  acts  and  conduct  of  the  de- 
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fendant,  showing  a  ^ilty  relation  with  the  plaintiflF's  wife. 
This  proof  was  mainly  drawn  from  the  deposition  of  the  de- 
fendant himself,  which  was  taken  by  the  plaintiff  and  was 
offered  as  a  part  of  his  case.  It  appeared  therefrom  that,  fol- 
lowing a  period  of  increase  in  social  intimacy  between  the 
families  of  plaintiff  and  defendant,  the  latter  and  the  plain- 
tiff's wife,  in  the  month  of  August,  1915,  had  met  clandes- 
tinely in  the  town  of  Newman,  about  twenty  miles  from  the 
then  home  of  both  of  them,  and  spent  several  hours  together 
in  a  room  at  a  hotel  there.  That  early  in  the  following  month 
the  pair  met  in  San  Francisco  upon  at  least  two  occasions, 
and  after  going  to  various  places  together,  went  to  a  hotel, 
late  at  night,  and  there  registered  as  husband  and  wife  under 
an  assumed  name,  and  were  assigned  to  and  occupied  the  same 
bedroom,  part  of  two  days  and  all  of  two  nights,  upon  each 
occasion.  Coupled  with  these  admissions  were  the  defend- 
ant's evasive  answers  while  under  examination  as  to  the  de- 
tails of  these  episodes,  which  rendered  his  denial  of  any  acts 
of  adultery  with  the  plaintiff's  wife  inconclusive  if  not  incon- 
ceivable. In  the  face  of  these  admissions,  and  of  the  fact  that 
neither  the  defendant  nor  the  plaintiff's  wife  took  the  witness- 
stand  to  make  any  denial  of  them,  no  other  conclusion  could 
be  reached  by  a  fair-minded  jury  than  that  arrived  at  in  this 
case.  This  being  so,  the  error  of  the  court  in  admitting  the 
plaintiff's  statement  of  his  wife's  confession  of  her  own  and 
the  defendant's  guilty  conduct  cannot  be  said  to  have  affected 
the  verdict.  It  must,  therefore,  be  disregarded  under  section 
4%  of  article  VI  of  the  constitution. 

The  final  contention  of  the  appellant  is  that  the  trial  court 
erred  in  its  refusal  to  permit  the  deposition  of  the  plaintiff's 
wife  to  be  offered  and  read  in  evidence  on  behalf  of  the  de- 
fendant. The  record  discloses  that  the  offer  of  the  deposition 
was  made  at  the  close  of  a  several  days'  trial,  during  which 
the  plaintiff's  wife  was  present  in  Merced,  where  the  trial  was 
being  held,  up  to  within  an  hour  of  the  time  when  the  offer 
of  her  deposition  was  made ;  that  no  subpoena  was  issued  or 
other  effort  made  to  secure  her  presence  as  a  witness ;  that  she 
had  been  in  consultation  with  defendant's  counsel  just  before 
court  convened ;  that  she  had  then  taken  a  train,  leaving  town 
with  their  consent  and  with  no  effort  to  detain  her.  These 
facte  being  shown,  the  court  properly  refused  to  allow  her 
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deposition  to  be  read  in  evidence.     (Code  Civ.  Proe.,  sec.  2021, 
fiubd.  6.) 
No  other  points  in  the  record  require  discussion. 

Judgment  afiSrmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred* 

Hearing  in  Bank  denied. 


[L.  A.  No.  4189.    Department  One. — June  6,  1918.] 

SOUTHERN  CALIFORNIA  ELECTRIC  COMPANY 
(a  Corporation),  Appellant,  v.  C.  F.  McDONALD  et  aL, 
Respondents. 

Mechanics'  Licns — BuUiDmo  OoNTaior — Stop  Nonos — Service  of 
Before  Installment  Due — Section  1184,  Code  of  Civil  Pbo- 
OEDUEE — Pbiokity  OF  CLAIMS.— One  furnishing  work  and  material 
to  a  subcontractor  on  a  building  contract  for  the  erection  of  a 
school  building  for  a  school  district,  who  serves  a  stop  notice  for 
the  amount  of  his  plaim  prior  to  the  date  on  which  an  installment 
is  due  under  the  original  contract,  is  entitled,  under  section  1184 
of  the  Code  of  Civil  Procedure,  to  a  preference  in  payment  for  the 
amount  of  his  claim  to  a  claimant  furnishing  other  labor  and  ma- 
terial to  the  subcontractor  which  serves  its  stop  notice  after  the 
maturity  of  the  installment. 

Id. — Remedies — Enforcement  of  Lien. — The  remedy  by  stop  notice 
under  section  1184  of  the  Code  of  Civil  Procedure  is  entirely  dis- 
tinct from,  and  disconnected  with,  the  remedy  by  perfecting  and 
enforcing  a  lien  upon  property  under  section  1183  of  said  Code. 
Decisions  relating  to  the  apportionment  of  proceeds  in  foreclosure 
suits  do  not  apply  to  the  application  of  funds  intercepted  by  a  stop 
notice. 

Id. — Assignment  of  Installment  to  Become  Due — Peioeitt  Under 
Stop  Notice. — An  assignment  by  a  subcontractor  under  a  contract 
for  the  erection  of  a  school  building  for  a  school  district  of  his 
claim  for  work  and  labor,  made  prior  to  the  due  date  of  an  in* 
stallment  payable  to  the  original  contractor,  does  not  prevent  an« 
other  claimant,  under  section  1184  of  the  Code  of  Civil  Procedural 
from  intercepting  the  money  by  a  0top  notice  given  prior  to  ma* 
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turity  thereof,  and  the  right  of  Buch  claimant  is  superior  to  that 
of  the  assignee. 

Id.—Fubnishino  Labob  and  Material  to  Suboontbactobt-'Limit  ow 
LzABiUTT  or  Obioinal  Contbactob. — The  claims  of  persons  furnish- 
ing labor  and  material  to  a  subcontractor  are  limited,  as  far  as 
the  original  contractor  is  eoncerDed,  to  the  amount  owing  by  the 
latter  to  the  subcontractor  on  his  subcontract. 

Id. — ^Basis  of  Liability  or  Original  Contbactob. — The  mere  fact  that 
money  is  due  for  materials  furnished  to  a  subcontractor  for  a 
building  to  be  erected  gives  no  claim  against  the  original  contractor 
therefor,  but  where  the  latter  gives  a  bond  in  accordance  with  the 
act  of  March  27,  1897  (Stats.  1897,  p.  201,  as  amended  in  1911, 
Stats.  1911,  p.  1422),  he  is  bound  to  pay  for  all  materials  or  sup- 
plies furnished  for  the  performance  of  the  work,  whether  furnished 
at  the  request  of  himself  or  of  a  subcontractor  under  him. 

Id. — Attaching  Cbeditob— Rights  of  Assignee  of  Subcontbactob. — 
The  rights  of  an  assignee  of  a  subcontractor  under  an  assignment 
of  all  moneys  to  become  due  to  the  subcontractor  from  the  original 
eontractor  made  at  the  time  of  an  agreement  of  the  assignee  to 
furnish  certain  work  and  labor  to  the  subcontractor  for  a  building 
to  be  erected,  are  paramount  to  the  claim  of  a  subsequent  attaching 
creditor  of  the  subcontractor,  and  the  claim  of  the  attaching  creditor 
does  not  avail  the  original  contractor  as  a  credit  or  defense  against 
the  claim  of  the  assignee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Leslie  B.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  G.  Kuster,  and  Gilbert  A.  McElroy,  for  Appellant 
and  Respondent  Alex  Grant. 

Edward  T.  Bishop,  and  Carl  W.  Gibson,  for  Appellant 
Southern  California  Electric  Company. 

Lewis  Sherman  Jones,  and  Prank  C.  Hoyt,  for  Bespondent 
Lorbeer  Electric  Supply  Company. 

SHAW,  J. — The  record  presents  two  appeals  from  parts  of 
the  judgment,  one  by  the  plaintiff,  the  other  by  the  defend- 
ant Alex  Grant. 

The  main  question  presented  on  plaintiff's  appeal  is  whether 
or  not,  under  the  mechanic's  lien  law  as  revised  in  1911  (Code 
Civ.  Proc,  sees.  1183-1203),  a  claimant  for  labor  or  materials 
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bestowed  upon  a  building,  wbo  first  serves  on  the  owner  a 
notice  to  withhold  payments,  as  provided  in  section  1184,  is 
entitled  to  preference  in  the  money  due  from  the  owner  to  the 
contractor,  intercepted  by  such  notice,  over  another  claimant 
who  serves  a  later  notice.  A  brief  statement  will  show  the 
facts  upon  which  this  question  arises. 

Alex  Grant  was  the  original  contractor  for  the  erection  of 
a  school  building  for  the  Los  Angeles  school  district.  C.  F. 
McDonald  was  a  subcontractor  for  the  electrical  work  under 
said  contract.  The  plaintiff  furnished  to  McDonald  a  part 
of  the  work  and  materials  necessary  for  the  performance  of 
the  subcontract,  and  thereby  McDonald  became  indebted  to 
and  still  owes  plaintiff  a  balance  of  $570. 

The  Lorbeer  Electrical  Supply  Company  furnished  other 
labor  and  materials  to  McDonald  on  said  subcontract,  whereby 
McDonald  became  indebted  to  and  still  owes  it  a  balance  of 
$550.  Some  extra  work  was  done  by  McDonald  at  the  request 
of  Grant  upon  which  the  Lorbeer  Company  performed  labor 
and  furnished  material  to  McDonald  to  the  amount  of  $106, 
Cor  which  McDonald  is  still  indebted  to  it. 

The  building  was  completed  in  accordance  with  the  contract. 
On  October  10,  1913,  the  plaintiff  served  upon  the  school  difik 
tric^  a  notice  to  withhold  money  from  the  contractor  for  the 
payment  of  its  claim  aforesaid.  At  that  time  there  was  no 
money  due  on  the  contract  price  from  the  school  district  to 
Grant,  but  thereafter,  on  October  14,  1913,  the  sum  of  five 
hundred  dollars  became  due  thereon  to  Grant.  Apparently 
this  was  the  final  payment,  although  the  record  does  not  show 
the  fact.  Before  the  trial  the  district  paid  this  sum  into 
court,  and  thereupon,  by  order  of  the  court  and  with  the  con- 
sent of  the  parties,  the  district  was  exonerated  from  further 
liability  and  the  case  was  dismissed  so  far  as  it  was  concerned. 
On  October  16,  1913,  two  days  after  said  five  hundred  dollar 
payment  became  due,  the  Lorbeer  Company  served  upon  the 
school  district  a  notice  to  withhold  payments  from  Grant  to 
the  amount  of  its  claim  for  $550  aforesaid.  Thereafter,  on 
November  7,  1913,  it  served  on  the  district  a  second  notice 
covering  only  the  claim  for  $106  on  account  of  said  extras. 

The  plaintiff's  complaint  states  a  cause  of  action  to  recover 
from  McDonald  the  entire  amount  of  its  claim  against  him 
and  to  have  the  money  due  from  the  school  district  to  Grant 
applied  on  said  claim.    The  Lorbeer  Company  filed  a  cross- 
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complaint  setting  up  its  claim  against  McDonald  and  Grant 
and  praying  that  the  money  due  from  the  school  district  be 
applied  thereon.  The  court  below  divided  the  five  hundred 
dollars  due  from  the  school  district  proportionally  between 
plaintiflP  and  the  Lorbeer  Company,  giving  the  plaintiflP 
$254.46  and  the  Lorbeer  Company  $245.54.  In  making  this 
apportionment  it  excluded  the  Lorbeer  claim  on  account  of 
the  extras  aforesaid.  These  sums  were  credited  to  Grant  on 
the  respective  claims  aforesaid  and  judgment  was  rendered 
against  him  for  the  balance,  that  is,  for  $315.54,  in  favor  of 
the  plaintiff,  and  for  $410.46,  including  the  $106  for  extras  in 
favor  of  the  Lorbeer  Company. 

The  plaintiff's  argument  in  support  of  its  appeal  is,  as  indi- 
cated above,  that  the  effect  of  section  1184  is  that  the  one  of 
two  or  more  claimants  who  first  serves  a  stop  notice  on  the 
owner  is  entitled  to  preference,  not  only  in  an  installment  of 
the  contract  price  then  overdue,  but  also  in  all  installments 
then  unpaid,  whether  then  due  or  not,  and  that  the  fact  that 
one  claimant  serves  his  notice  before  and  the  other  after  the 
maturity  of  an  installment  is  immaterial.  The  question  pre- 
sented is  not  quite  so  broad.  It  will  be  observed  that  the 
installment  of  five  hundred  dollars  here  involved  was  not  due 
when  the  plaintiff  served  his  notice,  but  was  past  due  when 
the  notice  of  the  Lorbeer  Company  was  served.  The  question 
whether  claimants  who  serve  stop  notices  prior  to  the  matur- 
ity of  a  given  installment  are  to  have  preference  therein  in 
the  order  of  the  time  of  service,  or  whether  they  shall  share 
proportionally,  is  not  involved.  It  may  be  that  in  such  a  case 
they  should  share  proportionally  in  such  installment,  but  we 
need  not  and  do  not  decide  the  question.  We  think  that  the 
fact  that  the  installment  became  due  after  plaintiff's  notice 
and  before  the  service  of  the  Lorbeer  Company's  notice  is 
material  and  that  it  is  decisive  of  the  rights  of  the  parties. 

Section  1184  provides  that  any  person  described  in  section 
1183  as  entitled  to  a  lien  may  at  any  time  give  the  stop  notice 
to  the  owner,  stating  that  he  has  performed  labor  or  furnished 
material,  or  has  agreed  to  do  so,  to  the  contractor  and  the 
amount  thereof  in  value,  and  then  proceeds  as  follows:  "Upon 
such  notice  being  given  it  shall  be  lawful  for  the  owner  to 
withhold,  and  in  the  case  of  property  which,  for  reasons  of 
public  policy  or  otherwise,  is  not  subject  to  the  liens  in  this 
chapter  provided  for,  the  owner  or  person  who  contracted 
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with  the  contractor,  shall  withhold  from  his  contractor  suffi- 
cient money  due  or  that  may  become  due  to  such  contractor  to 
answer  such  claim.  ..." 

So  far  as  public  corporations  are  concerned,  this  provision 
is  in  the  same  language  as  it  was  before  the  revision  of  1911. 
The  owner  ''shall  withhold  from  his  contractor  sufficient 
money  due  or  that  may  become  due  to  such  contractor  to  an- 
swer such  claim."  In  Diamond  Match  Co.  v.  SUberstein,  165 
Gal.  282,  [131  Pac.  874],  this  language  was  construed,  and  it 
was  held  that  it  made  it  the  duty  of  the  owner  upon  receiving 
such  notice  to  withhold  a  sufficient  sum  to  answer  the  claim 
from  the  first  moneys  that  became  due  thereafter  upon  his 
contract  with  the  contractor,  and  that  if  he  failed  to  do  so  and 
later  notices  were  served,  sufficient  to  absorb  all  the  subse- 
quent installments  of  the  contract  price,  the  owner  could  be 
required  by  the  person  who  served  the  first  notice  to  pay  the 
entire  amount  of  his  claim  up  to  the  amount  of  the  installment 
which  first  became  due  after  the  service  of  his  notice.  Other 
decisions,  in  eflFect,  hold  that  the  right  of  a  building  contrac- 
tor to  an  installment  of  the  contract  price  is  subject  to  the 
claims  of  materialmen  and  laborers  who  have  given  stop  notices 
to  the  ovmer  prior  to  the  maturity  of  such  installment,  and 
that  if  the  stop  notice  is  given  after  maturity,  the  right  of  the 
materialman  or  laborer  therein  is  subject  to  any  previous  dis- 
position thereof  by  the  contractor  or  any  previous  right  ac- 
quired against  the  contractor  therein.  {First  Nat.  Bank  v. 
Perns  Irr.  Dist.,  107  Cal.  62,  [40  Pac.  45] ;  Newport  Wharf 
etc.  Co.  V.  Drew,  125  Cal.  585,  [58  Pac.  187] ;  MUes  v.  Rxjan, 
172  Cal.  205,  [157  Pac.  5].)  These  cases  decide  that  if  the 
contractor  has  assigned  an  installment,  such  assignment  is 
good  against  a  subsequent  stop  notice  served  after  the  matur- 
ity thereof,  and  that  if  a  creditor  of  the  contractor  has  gar- 
nisheed  such  installment,  a  subsequent  stop  notice  served  after 
maturity  is  subject  to  the  rights  of  the  attaching  creditor. 
The  principle  is,  that  if  the  laborer  or  materialman  postpones 
the  service  of  a  stop  notice  until  after  an  installment  matures, 
he  can  reach  only  such  interest  as  the  contractor  then  has  in 
that  installment,  and  that  he  must  take  it  subject  to  all  pre- 
viously acquired  rights  of  third  persons.  These  propositions 
are  deducible  from  general  principles  of  law  taken  in  connec- 
tion with  the  provisions  of  section  1184.  The  obligation  of 
the  contract  requires  the  payment  of  the  installment  when  it 
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becomes  due.  The  owner  is  then  required  to  make  the  pay- 
ment. If  stop  notices  had  been  previously  given,  he  is  re- 
quired to  pay  the  amount  thereof  to  the  laborer  or  material- 
man, and  the  balance  only,  to  the  contractor.  The  right  of 
such  laborer  or  materialman  accrues  immediately  upon  the 
maturity  of  the  installment.  He  may  immediately  begin  an 
action  against  the  owner  for  so  much  of  the  installment  as  is 
necessary  to  pay  his  claim  for  labor  or  materials  furnished  in 
the  building,  and  the  rights  of  the  parties  thereupon  become 
fixed.  If  a  laborer  or  materialman  neglects  to  serve  the  stop 
notice  prior  to  the  maturity  of  an  installment,  he  must  be 
deemed  to  have  waived  all  right  to  participate  therein  as 
against  other  claimants  who  have  served  notice  prior  to  such 
maturity,  and  as  against  the  owner,  in  the  event  that  he  pays 
such  installment  promptly  at  maturity,  or  before  the  service 
of  such  notice.  There  is  no  necessary  hardship  in  this  rule. 
The  previous  portion  of  the  section  allows  such  claimants  to 
give  the  stop  notice  as  soon  as  they  have  made  the  agreement 
to  perform  labor  or  furnish  materials;  they  need  not  wait 
until  the  agreement  is  performed.  Promptness  on  their  part, 
therefore,  will  secure  to  them  all  the  benefits  which  the  origi- 
nal contract  affords  them  at  the  time  they  enter  into  the  agree- 
ment to  perform  labor  or  furnish  materials  for  the  erection 
of  the  building.  It  necessarily  follows  that  the  court  below 
erred  in  dividing  the  five  hundred  dollar  payment  proportion- 
ally between  these  two  claimants,  and  that  plaintiff  was  en- 
titled to  have  it  appropriated  on  its  own  claim. 

The  Lorbeer  Company  cites  cases  where  there  was  a  sale 
of  land  under  a  foreclosure  of  liens,  holding  that  the  proceeds 
must  be  divided  proportionally  among  lien  claimants  of  equal 
rank,  regardless  of  the  time  of  filing  their  respective  claims 
of  lien  in  the  recorder's  office.  The  remedy  by  stop  notice 
under  section  1184  is  entirely  distinct  from,  and  disconnected 
with,  the  remedy  by  perfecting  and  enforcing  a  lien  upon  the 
property  under  section  1183.  {Bates  v.  Sa7ita  Barbara,  90 
Cal.  547,  [27  Pac.  438]  ;  First  Nat  Bank  v.  Ferris  Irr.  Dist., 
107  Cal.  62,  [40  Pac.  45].)  The  decisions  as  to  such  fore- 
closure sales  have,  therefore,  no  application  to  the  present 
case. 

It  further  appears  that  at  the  time  of  making  the  agree- 
ment between  the  Lorbeer  Company  and  McDonald  for  the 
work  and  labor  upon  which  its  claim  of  $550  is  based,  which 
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was  on  October  24,  1912,  nearly  one  year  before  the  five  hun- 
dred dollars  became  due  from  the  school  district  to  Grant, 
McDonald  assigned  to  said  Lorbeer  Company  all  his  right, 
title,  and  interest  in  all  moneys  to  become  due  from  Grant  to 
him  on  his  subcontract,  and  ordered  Grant  to  pay  the  same 
to  said  assignee.  Grant  at  that  time  accepted  this  order  in 
these  words :  ^ 

**I  will  honor  the  above  order  when  money  is  due. 

''Alex  Grant.'* 

The  Lorbeer  Company  claims  priority  in  the  fund  by  virtue 
of  this  assignment.  This  claim  is  untenable.  As  we  have 
said,  an  assignment  of  an  installment  of  the  contract  price 
made  by  the  contractor  to  a  third  person  does  not  prevent  a 
claimant  under  section  1184  from  intercepting  the  money  by 
a  stop  notice  given  prior  to  the  maturity  thereof,  and  the  right 
of  such  claimant  is  superior  to  that  of  the  assignee.  {First 
Nat,  Bank  v.  Perris  Irr.  Dist.,  supra;  Newport  Wharf  etc.  Co. 
V.  Drew,  125  Cal.  585,  [58  Pac.  187].)  In  so  far,  therefore, 
as  the  transaction  of  October  24,  1912,  operated  to  transfer 
or  assign  to  the  Lorbeer  Company  any  part  of  the  money  to 
become  due  from  the  school  district  to  Grant,  it  would  be 
inoperative  against  the  notice  of  the  plaintiff,  which  was  given 
prior  to  the  time  that  the  five  hundred  dollars  became  due. 

It  follows  from  the  foregoing  conclusions  that  the  judg- 
ments below  against  Grant  are  not  for  the  correct  amounts. 
Both  claimants  contracted  with  ]\IcDonald,  and  hence  their 
claims  against  Grant  are  limited  to  the  amount  owing  by 
Grant  to  McDonald  on  the  subcontract,  which  was  $650.  The 
five  hundred  dollars  applied  on  plaintiff's  claim  from  the 
money  due  to  Grant  for  the  district  operates  as  a  credit  to 
Grant  on  the  subcontract  with  McDonald,  and  leaves  only 
$150  due  thereon  to  McDonald.  The  recovery  of  the  Lorbeer 
Company  against  Grant  by  virtue  of  its  assignment  is,  there- 
fore, limited  to  this  $150  and  $106  for  the  extras,  making  a 
total  of  $256. 

The  application  of  the  five  hundred  dollars  on  the  claim  of 
the  plaintiff,  as  aforesaid,  leaves  remaining  unpaid  $70  of  its 
claim  against  McDonald.  The  mere  fact  that  this  money  is 
due  for  materials  furnished  to  McDonald  for  the  building 
gives  the  plaintiff  no  claim  against  Grant  therefor.  Its  claim 
against  Grant  is  based  on  the  fact  that  Grant  gave  a  bond  in 
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accordance  with  the  act  of  March  27,  1897  (Stats.  1897, 
p.  201),  as  amended  in  1911  (Stats.  1911,  p.  1422).  This  act 
provides  that  every  contractor  for  the  erection  of  a  building 
by  a  school  district  must  file  with  the  school  board  a  bond  in 
the  sum  not  less  than  one-half  the  contract  price,  to  be  exe- 
cuted by  the  contractor  and  at  least  two  sureties.  Other  acts 
allow  a  single  surety  on  such  bonds.  The  bond  must  provide 
that  if  the  contractor  fails  to  pay  for  any  materials  or  labor 
furnished  for  the  work,  that  the  sureties  will  pay  the  same, 
not  exceeding  the  amount  of  the  bond.  By  the  terms  of  the 
bond  Grant  became  bound  to  pay  for  all  materials  or  supplies 
furnished  for  the  performance  of  the  work,  whether  furnished 
at  the  request  of  Grant  himself  or  of  a  subcontractor  under 
him.  (French  v.  Powell,  135  Cal.  636,  [68  Pac.  92] ;  Associ- 
ated Oil  Co.  V.  Cowmary-Peierson  Co.,  32  Cal.  App.  582,  [163 
Pac.  702].)  The  plaintiff  complied  with  all  the  conditions  of 
the  act  necessary  to  establish  the  liability  of  Grant,  and  there- 
upon it  began  suit  against  Grant  and  the  National  Surety 
Company  upon  said  bond.  By  agreement  of  the  parties,  and 
order  of  the  court,  this  action  was  consolidated  with  the  action 
of  the  plaintiff  to  recover  the  balance  due  from  the  school  dis- 
trict to  Grant,  and  the  two  cases  were  tried  together.  Upon 
these  facts  the  plaintiff  is  entitled  to  recover  of  Grant  in  that 
action  the  $70  still  remaining  due  to  it  for  supplies  furnished 
McDonald. 

It  appears  that  on  September  6,  1913,  one  Bechtol  sued 
McDonald  in  a  justices'  court  and  attached  Grant  as  gar- 
nishee. Grant  answered  the  writ,  admitting  that  he  then 
owed  McDonald  $135.  Judgment  was  rendered  against  Mc- 
Donald in  a  justices'  court  and  he  took  an  appeal  to  the  supe- 
rior court,  where  the  cause  is  still  pending.  Grant  pleaded 
these  facts  in  defense.  Bechtol  is  not  a  party  to  this  action. 
Grant's  pleading  does  not  show  for  what  amount  Bechtol  sued, 
or  that  it  was  for  money  due  on  contract.  Even  if  the  matter 
had  been  properly  pleaded,  it  would  not  avail  Grant  as  a 
credit  or  defense  against  the  claim  of  the  Lorbeer  Company, 
inasmuch  as  the  claim  of  the  Lorbeer  Company  under  its  as- 
signment would  be  paramount  to  the  claim  of  a  subsequent 
attaching  creditor.  Nor  is  it  good  against  the  plaintiff  as  a 
defense  to  its  action  on  the  bond  on  which  it  recovers  $70,  or 
its  action  for  the  five  hundred  dollars  intercepted  by  its  stop 
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notice,  which,  also,  was  superior  to  the  claim  of  any  attaching 
creditor  of  McDonald. 

These  embrace  all  the  points  made  in  support  of  the  two 
appeals.  The  parties  have  stipulated  to  the  facts,  and  it  is 
apparent  that  there  never  was  any  dispute  concerning  them. 
A  retrial  is,  therefore,  unnecessary.  The  court  below  can 
adjust  the  rights  of  the  parties  upon  the  going  down  of  the 
remittitur  by  entering  a  new  judgment  that  the  five  hundred 
dollars  deposited  in  court  be  applied  on  the  claim  of  plain- 
tiff, that  plaintiff  recover  of  Grant  the  sum  of  $70,  and  that 
the  Lorbeer  Company  recover  of  Grant  the  sum  of  $256, 
together  with  costs  and  interest  in  each  case.  It  is  to  be 
observed,  further,  that  McDonald  does  not  appeal,  and  so  far 
as  he  is  concerned  the  judgments  against  him.  have  become 
final.  The  new  judgment  will  aflPect  only  the  respective  rights 
of  the  plaintiff,  the  Lorbeer  Company  and  Grant. 

It  is  ordered  that  the  judgment  be  reversed  and  that  the 
court  below  proceed  to  enter  judgment  in  accordance  with 
this  opinion. 

Sloss,  J.y  and  Richards,  J.,  pro  tern,,  concurred. 


[8.  F.  No.  8652.    In  Bank.—June  6,  1918.] 

W.    B.    PARSONS    et    al.,    Petitioners,    v.    INDUSTRIAL 
ACCIDENT  COMMISSION  et  al..  Respondents. 

Workmen's  Compensation  Act — Employsb  and  Employee— Belation 
NOT  Established  —  Independent  Contbaot  to  CJut  Oordwood — 
Owneb  not  Liable  fob  Injuby. — One  who  contracted  with  the 
owner  of  wooded  land  to  cut  with  his  own  tools,  working  when  and 
as  he  pleased,  such  timber  as  in  his  judgment  was  best  suited  for 
converting  into  cordwood,  for  which  he  was  to  be  paid  hj  the 
cord,  was  not  an  employee,  but  an  independent  contractor,  and 
was  not  entitled  to  an  award  from  the  Industrial  Accident  Gom- 
mission  in  a  proceeding  to  recover  for  injuries  sustained  by  him  in 
his  work. 

PROCEEDING  on  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Redman  &  Alexander,  for  Petitioners. 
Christopher  M.  Bradley,  for  Respondents. 

VICTOR  E.  SHAW,  J.,  pro  tern,— Certiorari  to  review  an 
award  made  by  the  Industrial  Accident  Commission.  The 
admitted  facts  disclose  that  petitioner,  W.  B.  Parsons,  as 
owner  of  certain  wooded  land,  made  a  contract  with  William 
Huddle,  the  sole  and  only  provisions  of  which  were  that  the 
latter  was  to  cut  firewood  from  said  land  for  which  Parsons 
agreed  to  pay  him  for  each  cord  of  three  fourteen-inch  tiers 
the  sum  of  $4.50.  Parsons  exercised  no  control  over  Huddle, 
who,  with  his  own  tools  and  as  a  free  agent  working  when  and 
as  he  pleased,  cut  such  timber  as  in  his  judgment  was  best 
suited  to  his  purpose  in  converting  it  into  units,  for  each  of 
which  he  was  to  be  paid.  The  sole  question  for  determina- 
tion is  whether  upon  this  statement  of  facts,  as  to  which  there 
is  no  dispute,  the  status  of  Huddle  was  that  of  an  independ- 
ent contractor  or  an  employee  of  Parsons  as  found  by  the' 
commission. 

We  are  unable  to  distinguish  the  facts  in  the  case  from 
those  presented  in  that  of  Donlon  Bros.  v.  Industrial  Acci- 
dent Commission,  173  Cal.  250,  [159  Pac.  715],  the  decision  in 
which  was  approved  in  Fidelity  &  Deposit  Co.  v.  Brush,  176 
Cal.  448,  [168  Pac.  890],  in  both  of  which  it  was  held  that 
the  status  of  the  injured  party  under  a  like  contract  for  cut- 
ting cordwood  was  that  of  an  independent  contractor.  In 
the  Donlon  case  the  contract  to  cut  wood  at  $4.50  per  cord 
was  let  to  Katioaka,  whose  subcontractor  was  injured,  and  the 
award  made  to  him  was  set  aside  upon  the  ground  that  the 
relation  of  Katioaka  to  Donlon  was  that  of  an  independent 
contractor,  who,  by  reason  of  such  status,  could  not  recover 
for  injuries,  and  since  the  relationship  extended  to  the  sub- 
contractor injured,  he  likewise  was  not  entitled  to  compensa- 
tion for  the  injury  sustained.  While  Katioaka,  whose  status 
as  to  l3onlon  was  precisely  the  same  as  that  of  Huddle  to 
Parsons,  was  not  an  applicant  for  an  award  for  injuries  re- 
ceived, nevertheless,  it  appears  from  the  opinion  that  the  de- 
cision was  based  upon  principles  which,  if  applicable,  are 
detierminative  of  the  case  at  bar.  In  the  Brush  case,  as  in 
this,  respondent  sought  to  distinguish  it  from  the  Donlon  case, 
but  the  court  upon  facts  substantially  the  same  as  those  here 
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involved  held,  as  in  the  Donlon  case,  that  one  who  agrees 
with  the  owner  of  land  to  cut  wood  thereon  at  a  stipulated 
price  per  cord  without  any  agreement  as  to  the  hours  of  work 
nor  the  methods  to  be  pursued  in  performing  the  work  is  an 
independent  contractor.  There  is  nothing  said  by  respond- 
ent justifying  a  departure  from  the  principles  enunciated  in 
these  cases.  We  are  unable  to  perceive  any  distinction  be- 
tween the  status  of  one  who,  upon  an  agreement  for  a  stip- 
ulated price  per  unit  and  out  of  raw  materials  furnished  by 
the  owner,  builds  one  or  more  houses  of  a  specified  character 
and  that  of  one  who,  for  a  specified  price  per  cord,  converts 
standing  timber  into  one  or  more  cords  of  wood.  The  con- 
tract in  each  case  without  regard  to  the  means  employed 
therefor  contemplates  the  result  to  be  accomplished.  In  each 
case  the  contractor  is  performing  a  service  in  the  course  of 
an  employment  conducted  free  of  control  or  supervision  of  the 
owner  whose  will  he  represents  only  as  to  the  result  and  not 
as  to  the  means  whereby  it  is  accomplished.  The  fact  that 
the  contract  was  indefinite  in  specifying  the  number  of  cords 
to  be  cut  or  that  the  employment  might  be  terminated  at  the 
will  of  either  party,  in  which  event  Huddle  would  be  entitled 
to  the  agreed  price  per  cord  for  each  cord  of  wood  cut,  made 
the  engagement  none  the  less  an  independent  contract. 
The  award  is  annulled. 

Richards^  J.,  pro  tern.,  Melvin^  J.,  Sloss,  J.,  and  Wilbur,  J., 
concurred. 


[Lu  A.  No.  4228.    In  Bank.— June  10,  1918.] 

GISELDA   SCHIAPPA  PIETRA  MARCONE   et  al.,  Re- 
spondents, V.  RICHARD  H.  DOWELL,  Appellant. 

QuunNO  TrrLB — Exception  in  Deed  to  Plaintiff's  Pbedecessob — 
£viDENCE>-BuBi>EN  OF  Pboof. — ^Tiore,  in  an  action  to  quiet  title 
to  a  lot  of  land,  the  plaintiff  claims  title  through  a  deed  to  his 
predeceissor,  describing  hj  metes  and  bounds  a  larger  tract,  includ- 
ing the  lot  in  question,  but  excepting  from  the  conveyance  "that 
portion  of  land  .  .  .  mortgaged  heretofore,"  hj  a  mortgage,  which 
is  referred  to  only  by  its  date,  and  the  statement  that  it  was  re- 
corded in  the  county  recorder's  office,  but  the  date  and  specifica- 
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tion  of  the  record  is  not  given  and  the  mortgage  is  not  produced 
or  identified,  the  burden  is  cast  upon  a  defendant,  who  shows  no 
right  or  title  in  himself  (except  such  as  he  may  have  acquired  by 
seizing  and  fencing  the  land),  of  showing  that  the  land  sued  for 
is  within  the  area  excepted  from  the  deed  to  plaintiff's  predecessor. 

Id. — Boundaries — ^Uncertainty  op  Exception  in  Conveyance. — Where 
a  deed  conveying  land  by  metes  and  bounds  excepts  from  the  con- 
veyance a  portion  mortgaged,  the  mortgage  being  referred  to  by  a 
date  and  the  specification  that  it  was  recorded,  if  there  is  no  such 
mortgage  or  record,  the  exception  falls  for  uncertainty,  and  the  deed 
carries  the  title  to  all  the  land  included  within  the  described 
boundaries. 

Ii>. — Evidence — Bubden  of  Proof  as  to  Land  Excepted. — The  descrip- 
tion by  metes  and  bounds  in  the  deed  to  plaintiffs'  predecessor  gives 
at  least  color  of  title  which,  as  against  defendant's  mere  title  by 
seizure,  is  good,  and  throws  upon  him  the  burden  of  showing  that 
the  land  in  controversy  was  within  the  area  sought  to  be  excepted. 

Ii>. — ^Double  Description — ^BBjEcnoN  of  Second  Description. — The 
rale  that  where  land  is  described  in  a  deed  as  the  whole  of  a  cer- 
tain farm,  and  is  again  described  by  courses  and  distances  which 
do  not  embrace  the  whole  farm,  the  latter  description  will  be  re- 
jected and  title  to  the  whole  farm  will  pass  by  the  deed,  has  no 
application  to  a  case  where  a  description  by  metes  and  bounds 
in  which  there  is  no  uncertainty  is  followed  by  the  words,  "being 
the  same  premises  whereon"  the  grantor  and  his  family  now  reside, 
because  the  reference  to  the  grantor's  residence  in  such  case  is 
obviously  merely  a  further  identification  of  the  premises  and  not 
another  description,  and  in  an  action  to  quiet  title  the  plaintiff 
deraigning  title  through  such  a  deed  was  not  required  to  prove 
what  land  had  been  occupied  by  the  grantee  and  his  family. 

Id. — ^Location  of  Boundary  by  Agreement—Nature  of  Proof  Re- 
quired.— ^Proof  of  a  mutual  agreement  between  adjoining  land 
owners,  fixing  a  common  boundary  Une,  must  be  clear,  and  the 
mutual  acquiescence « should  be  shown  to  have  existed  for  a  period 
greater  than  the  statute  of  limitations,  or  under  such  circumstances 
that  substantial  loss  would  be  caused  by  a  "change. 

Ii>. — ^Estates  of  Deceased  Persons — ^Decree  of  Distribution — ^De- 
scription BY  Metes  and  Bounds — ^Distribution  of  All  Lands  of 
Decedent. — ^Where  in  the  distribution  of  the  estate  of  a  decedent 
the  decree  distributes  certain  landb  owned  by  the  decedent,  de- 
scribing them  by  metes  and  bounds,  and  also  distributes  "all  the 
lands  to  which  the  decedent  had  title  at  the  time  of  his  death,"  the 
lands  distributed  will  not  be  limited  by  the  description  by  metes 
and  bounds. 

Idu — Maps  and  Reports  of  Street  Opening  Commissioners — Inad- 
missible Evidence  on  Question  of  Boundaries. — On  a  question 
of  boundaries  in  an  action  to  quiet  title,  maps  and  reports  of  corn- 
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missioners  in  a  street  opening  proceeding  held  inadmissiblei  not 
being  declarations  of  any  of  the  parties  in  interest. 
Id. — Evidence — ^Retbbshino  Memory. — ^Maps  and  reports  of  commis- 
sioners in  street  opening  proceedings,  though  thej  may  be  used 
as  memoranda  to  refresh  the  memory  of  a  witness,  are  not  admissibla 
as  independent  evidence  on  a  question  of  boundary  in  an  action 
to  quiet  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    Samuel  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Canfield  &  Starbuck,  for  Appellant 

Edward  M.  Selby,  for  Respondents. 

MELVIN,  J. — ^Defendant  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  suit  was  one  to  quiet  title.  Appellant  contends  that 
in  reality  it  was  an  action  in  ejectment ;  that,  as  respondents 
must  depend  upon  the  strength  of  their  own  title  rather  than 
any  supposed  weakness  in  that  of  their  adversary,  they  must 
establi^  a  perfect  chain  of  title  from  the  holder,  admittedly 
having  once  owned  the  property  in  dispute;  that  the  pre- 
tended chain  of  title  upon  which  plaintiffs  rely  is  broken  in 
two  places;  and  that  the  court  erred  in  excluding  certain 
testimony  proffered  by  the  defendant. 

The  lot  in  controversy  is  19.5  feet  wide  and  34.85  feet  deep. 
It  fronts  on  the  northwest  side  of  De  la  Guerra  Street,  in  the 
city  of  Santa  Barbara.  The  principal  controversy  in  the  case 
was  centered  around  the  question  whether  or  not  this  prop- 
erty, when  it  was  seized  by  the  defendant,  belonged  to  the 
heirs  of  Schiappa  Pietra. 

Defendant's  asserted  title  depends  upon  the  following  facts: 
In  1909  defendant  was  told  by  Artura  Orena,  who  owned 
other  property  then  occupied  as  a  place  of  business  by  de- 
fendant, that  Mr.  Orena  did  not  want  the  land  now  in  con- 
troversy and  that  Mr.  Dowell  might  as  well  have  it  as  any- 
body else.  Defendant  made  an  examination  which  led  him  to 
believe  that  the  Schiappa  Pietra  estate  had  no  title  to  the 
land.  He  then  fenced  the  property  here  in  dispute  except 
where  the  line  over  which  he  wished  to  extend  one  of 
the  boundaries  was  covered  by  a  part  of  a  small  brick  build- 
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ing.  This  house  stood  partly  upon  the  lot  which  defendant 
wished  to  claim  and  partly  upon  land  which  he  knew  to  be  a 
portion  of  the  Schiappa  Pietra  property.  The  first  fence 
was  torn  down  by  Mr.  Parma,  agent  of  the  Schiappa  Pietras 
(at  least  so  defendant  was  informed),  but  Dowell  built  a 
stronger  fence  in  the  place  of  the  one  destroyed.  After 
building  the  fence  defendant  caused  a  quitclaim  deed  to  tne 
lot  to  be  executed  in  his  favor  by  Geraldine  C.  Valde,  who,  so 
far  as  the  record  discloses  the  facts,  had  no  interest  in  the 
land.  This  instrument  was  recorded  and  defendant  caused 
the  lot  to  be  assessed  to  him,  after  which  he  paid  taxes  on  it. 
After  building  the  fence  defendant  wrote  to  Mr.  Power,  who 
was  familiar  with  the  Schiappa  Pietra  property  and  was  one 
of  the  executors  of  the  will  of  Leopoldo  Schiappa  Pietra,  that 
said  Power  had  part  of  the  house  on  said  lot  and  ''it  didn't 
belong  on  there."  The  letter  was  not  answered,  but  about  a 
year  later  (June  29,  1910),  this  action  was  commenced. 

It  was  stipulated  that  Peter  Francis  Aubrey  owned  and 
occupied  certain  land,  including  that  here  in  controversy,  in 
April,  1867,  taking  under  a  deed  from  one  Puig.  Aubrey 
conveyed  this  land  in  September,  1877,  to  William  Lavies, 
who,  on  the  same  day,  agreed  with  him  in  writing  to  reconvey 
it  in  one  year  for  a  specified  price,  leaving  the  grantor  mean- 
while in  possession.  This  deed  of  conveyance,  however,  con- 
tained the  following  language  succeeding  a  description  by 
metes  and  bounds:  ''And  being  the  same  premises  conveyed 
to  said  Aubrey  by  Felipe  Puig  by  deed  dated  April  8th,  1867. 
excepting  and  excluding  from  this  conveyance  that  portion  of 
land  improvements  mortgaged  heretofore  to  Bernardo  Llata 
by  mortgage  dated  the  23d  day  of  May,  A.  D.  1877,  and  re- 
corded in  the  Recorder's  office  of  the  County  of  Santa  Bar- 
bara." It  is  argued  that  since  the  exception  was  indefinite, 
it  may  have  included  the  land  now  claimed  by  defendant. 
This  contention  will  receive  attention  in  another  part  of  this 
opinion. 

On  July  2,  1878,  Peter  Francis  Aubrey,  without  reference 
to  any  previous  mortgage  or  to  his  conveyance  to  Lavies, 
granted  to  Bernardo  Llata  a  lot  described  as  running  south- 
easterly on  State  Street,  from  New  De  la  Guerra  Street,  forty- 
six  feet,  more  or  less,  by  one  hundred  feet  in  depth,  and  also 
characterized  as  *' being  the  same  premises  whereon  the  said 
P.   F.   Aubrey   and   family   now   actually   reside."    Subse- 
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quently,  in  the  same  year,  Bernardo  Llata  conveyed  this  land 
in  trust  for  his  creditors  to  Gaspar  Orena,  describing  it  by 
reference  to  Aubrey's  grant  to  him.  On  January  21,  1879, 
Aubrey  confirmed  this  conveyance  by  a  deed  containing  sub- 
stantially the  same  description  as  that  used  in  his  former 
deed  to  Llata.  This  deed  also  recited  the  fact  that  a  certain 
recorded  bond  was  made  and  executed  by  Llata  to  Aubrey 
on  the  date  of  the  former  deed,  and  that  **P.  P.  Aubrey  is 
unable  to  comply  with  the  conditions  recited  in  said  bond." 
This  language  is  succeeded  by  the  following:  **Now  therefore 
in  consideration  of  the  premises  and  of  the  amount  specified 
in  said  bond  hereby  grants  unto  Oaspar  Orena  Trustee  for 
the  Creditors  of  Bernardo  Lli^ta  all  his  right,  etc."  On  June 
9,  1879,  the  creditors  of  Bernardo  Llata,  confirming  a  sale 
in  trust  made  for  their  benefit  to  Gaspar  Orena  as  the  high- 
est bidder,  granted  the  same  premises  to  the  said  Orena. 
The  description  in  this  deed  was  substantially  the  same  as  in 
the  others,  referring  to  a  rectangular  piece  of  property  run- 
ning forty-six  feet,  more  or  less,  along  State  Street  and  one 
hundred  feet  along  New  De  la  Guerra,  and  bounded  on  its 
other  long  side  by  the  lands  of  Moraga. 

On  November  28,  1882,  William  Lavies  granted  to  Cayetano 
Machiavelli  the  property  which  had  been  deeded  to  said 
Lavies  by  Aubrey,  referring  to  the  former  deed  for  a  full  de- 
scription of  the  premises.  On  April  1, 1889,  Lavies  conveyed 
the  same  property  by  a  correction  deed  to  the  same  grantee. 
In  the  deed,  after  description  by  metes  and  bounds,  the  land 
was  further  described  as  *' being  the  same  premises  conveyed 
to  P.  P.  Aubrey  by.Pelipe  Puig  by  deed  dated  April  8th, 
1867,  and  recorded  in  Book  *E'  of  Deeds,  p.  588;  excepting 
and  excluding  from  this  conveyance  that  portion  of  land  and 
improvements  conveyed  heretofore  to  Bernardo  Llata  by 
P.  P.  Aubrey  by  deed  dated  the  2d  day  of  July,  A.  D.  1878, 
and  recorded  in  the  Recorder's  oflSce  of  the  County  of  Santa 
Barbara  in  Book  'T'  of  Deeds,  p.  65."  In  April,  1889, 
Machiavelli  conveyed  all  of  the  property  he  had  acquired 
from  Lavies  to  Antonio  Schiappa  Pietra,  expressly  except- 
ing the  lot  conveyed  by  Aubrey  to  Llata. 

On  the  29th  of  April,  1889,  to  facilitate  the  opening  of  De 
la  Guerra  Street,  Orena  conveyed  to  the  city  of  Santa  Bar- 
bara a  strip  of  land  twelve  feet  in  width  running  from 
State  Street  along  the  northwesterly  side  of  the  new  street 
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119%  feet.  This  was  described  by  metes  and  bounds,  and  was 
further  designated  as  **A  piece  of  land  with  the  improvements 
thereon  lying  and  being  situated  in  De  la  Guerra  street  be- 
tween State  and  Chapala  streets  in  the  city  of  Santa  Bar- 
bara, County  of  Santa  Barbara,  State  of  California,  as  said 
street  was  surveyed  by  Salisbury  Haley  and  as  the  lines  of 
said  portion  of  De  la  Guerra  street  were  retraced  and  sur- 
veyed by  George  P.  Wright,  City  Surveyor  of  said  city,  for 
the  Commissioners  appointed  by  the  Mayor  and  Common 
Council  of  said  city  in  the  matter  of  opening  De  la  Guerra 
street  between  State  and  Chapala  streets  in  said  city." 
Prior  to  that  time  Antonio  Schiappa  Pietra,  describing  him- 
self as  Machiavelli's  successor  in  interest,  had  conveyed  to 
the  city  a  similar  strip  twelve  feet  wide,  commencing  119 V^ 
feet  from  State  Street.  This  was  described  by  metes  and 
bounds  and  contained  the  same  reference  to  Wright's  retra- 
cing that  was  employed  in  the  later  deed  to  the  city  which 
Orena  executed. 

After  the  introduction  in  evidence  of  these  two  deeds  last 
described,  defendant's  counsel  sought  to  introduce  two  re- 
ports and  accompanying  maps,  being  the  reports  of  two 
boards  of  commissioners  to  open  De  la  Guerra  Street,  one 
made  in  1885  and  the  other  in  1888,  the  maps  in  one  case 
having  been  made  by  City  Surveyor  Barker  and  in  the  latter 
by  his  successor,  Mr.  Wright.  Defenflant  wished  to  show 
that  the  earlier  proceeding  had  been  abandoned ;  that  the  sub- 
sequent report  had  been  substantially  identical  with  its  prede- 
cessor; that  it  was  used  in  tbe  proceedings  which  culminated 
in  the  opening  of  the  street ;  and  that  the  report  indicated  the 
line  between  the  properties  of  Orena  and  Schiappa  Pietra  as 
119%  feet  southwest  from  State  Street  and  the  existence  of  a 
fence  on  this  line.  These  reports  and  maps  were  not  admitted 
in  evidence. 

The  city  block  book  showed  the  depth  of  Orena's  lot  from 
State  Street  as  119%  feet,  but  the  county  block  book,  made 
in  1889,  followed  the  description  by  metes  and  bounds  con- 
tained in  the  grant  from  Aubrey  to  Llata  in  1878. 

After  Antonio  Schiappa  Pietra  died,  his  property  was  dis- 
tributed to  his  brother  Leopoldo  by  a  decree  entered  Decem- 
ber 7,  1896.  While  this  decree  contained  the  usual  general 
provision  distributing  all  property  therein  described,  "or 
otherwise,"  and  any  property  not  then  known  or  discovered 
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which  might  belong  to  the  estate,  in  the  specific  description 
of  the  land  in  block  175,  the  line  on  De  la  Querra  Street  was 
described  as  running  330.50  feet  to  the  corner  of  Gaspar 
Orena's  land;  thence  northerly  along  Orena's  line  34.85  feet; 
and  thence  along  the  northerly  line  of  Orena's  lot  119.50  feet 
to  State  Street.  This  description  involved  a  depth  of  119.50 
feet  for  Orena's  land  and  a  width  of  34.85  feet.  The  differ- 
ence between  this  area  and  the  lot  one  hundred  feet  in  depth 
acquired  by  Orena  from  Llata's  creditors  accounts  for  the 
tract  here  in  dispute  which  defendant  sought  to  acquire  by 
fencing  it^  having  it  assessed  to  him,  and  paying  taxes  upon 
it. 

In  1906  De  la  Guerra  Street  was  paved  and  Mr.  Orena  was 
assessed  for  the  improvement  on  a  frontage  of  119  feet.  He 
refused  to  pay  for  more  than  one  hundred  feet.  The  agent 
for  Mr.  Schiappa  Pietra  said  he  did  not  know  whether  the 
land  belonged  to  his  principal  or  not.  He  paid  for  the  front- 
age assessed  to  Mr.  Schiappa  Pietra,  excepting  the  nineteen 
and  one-half  feet,  but  subsequently,  and  before  the  time  when 
a  lien  might  be  declared,  he  paid  the  balance. 

In  addition  to  the  record  proof  which  was  offered,  plain- 
tiffs showed  that  at  one  time  there  had  been  a  fence  perpen- 
dicular to  De  la  Guerra  Street  and  distant  one  hundred  feet 
southwesterly  from  State  Street,  and  that  in  1910  Mr.  Orena 
constructed  a  brick  building  to  the  line  of  this  fence. 

Upon  this  record  appellant  contends  that  plaintiffs  have 
made  out  no  complete  record  title — that  ''it  was  twice  broken 
and  the  two  breaks  were  neither  of  them  repaired."  With 
this  contention  we  are  unable  to  agree. 

The  first  ** break"  specified  is  the  exception  of  the  lot  mort- 
gaged to  Llata,  and  as  no  such  mortgage  was  produced  at  the 
trial,  appellant  contends  that  it  is  impossible  to  determine 
what  was  conveyed.  It  will  be  noticed  that  in  Aubrey's  con- 
veyance to  Lavies  the  description  by  metes  and  bounds  in- 
cluded the  land  in  question,  and  that  the  mortgage  applying 
to  the  excepted  property  was  described  by  date  and  by  the 
specification  that  it  was  recorded.  If,  in  fact,  there  was  no 
such  mortgage  or  record,  then  the  deed  carried  title  to  the  lot 
now  in  dispute.  {Los  Angeles  and  Arizona  Land  Co,  ▼. 
Marr,  ante,  p.  243,  [173  Pac.  83].)  The  description  by 
metes  and  bounds  in  the  deed  to  the  predecessor  of  plaintiffs 
gives  at  least  color  of  title  which  as  against  defendant's  mere 
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title  by  seizure  is  good,  and  throws  upon  him  the  bur- 
den which  he  did  not  meet  of  showing  that  this  land 
was  within  the  area  sought  to  be  excepted.  This  principle  is 
well  stated  in  the  quotation  which  respondents  make  from 
Bernka/rdt  v.  Brawn,  122  N.  C.  587-590,  [65  Am.  St.  Rep. 
726,  29  S.  E.  884,  885],  as  follows:  *'The  defendants  except 
because  'five  thousand  acres  being  excepted  from  the  grant  of 
1795  under  which  the  plaintiffs  claim,  the  burden  is  on  the 
plaintiffs  to  show  that  the  land  sued  for  is  not  the  excepted 
part.*  The  law  is  well  settled  otherwise.  *The  locus  in  quo 
being  within  the  boundary  of  plaintiff's  deed  and  defendant 
claiming  under  exceptions  in  said  deed,  it  is  clear  that  it  is 
incumbent  on  him  to  bring  himself  within  the  exceptions  by 
proof.'  (Roan  Mountain  Steel  dk  Iron  Co,  v.  Edwards,  110 
N.  C.  353,  [14  S.  E.  861] ;  Gudger  v.  Hensley,  82  N.  C.  481.) '' 
True,  that  was  a  case  in  which  both  claimed  from  a  common 
title,  but  that  fact  would  have  been  a  stronger  reason  for  the 
rule  sought  to  be  invoked  than  any  existing  here.  In  this 
case  defendant  connects  himself  with  no  outstanding  title, 
but  asserts  only  such  rights  as  may  arise  from  the  taking  and 
fencing  of  the  lot.  He  cfin  have  no  possible  right  to  the 
property  unless  it  belonged  to  someone  other  than  the  plain- 
tiffs. They  have  shown  a  sufficient  title  prima  facie  to  put 
upon  him  the  burden  of  proving  that  the  lot  here  in  contro- 
versy came  within  the  indefinite  exception  in  Aubrey's  deed 
to  Lavies. 

Moreover,  in  1882  Lavies  conveyed  to  Machiavelli  by  deed 
which  referred  to  his  deed  from  Aubrey ;  and  in  a  correction 
deed  made  in  1889  confirmed  the  grant  by  a  deed  excepting 
land  conveyed  to  Llata  (not  mortgaged  but  conveyed)  by  a 
recorded  deed  of  later  date  than  the  mortgage  specified  in 
Aubrey's  deed  to  Lavies.  The  land  included  in  the  deed 
from  Aubrey  to  Llata  was  only  one  hundred  feet  deep  from 
State  Street — afterward  the  Orena  property.  Clearly,  there- 
fore, Lavies  intended  to  convey  the  lot  here  involved  to  Ma- 
chiavelli. Llata,  in  his  conveyance  to  Orena,  only  claimed  a  lot 
one  hundred  feet  in  depth.  Aubrey  conveyed  to  Orena  his 
rights  under  the  contract  to  repurchase  from  Llata  (assert- 
ing no  equity  under  any  mortgage),  describing  a  lot  only  one 
hundred  feet  in  depth.  Machiavelli  possessed  and  occupied 
the  land  in  dispute  and  his  successor,  Schiappa  Pietra, 
through  the  latter 'g  agent,  collected  rent  for  a  building  ad- 
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mittedly  occupying  a  part  of  the  lot  which  Dowell  could  not 
fence  completely  upon  the  lines  of  his  intended  occupation 
because  it  was  there.  This  agent  testified  that  Machiavelli 
occupied  this  very  building  as  a  shop  for  several  years  before 
he  sold  it  to  Schiappa  Pietra.  With  such  proof  of  record 
title  we  think  defendant  is  not  benefited  by  the  mere  failure 
to  account  for  the  mortgage  specified  in  the  earlier  deeds. 

The  second  alleged  "break"  in  the  title  of  plaintiflfs  which 
defendant's  counsel  specify  arises  as  follows:  In  the  deed 
from  Machiavelli  to  Schiappa  Pietra,  executed  in  April,  1889, 
was  contained  a  description  which,  if  unqualified,  would  have 
included  this  land.  But  this  description  was  qualified  by  an 
exception  of  the  land  conveyed  by  Aubrey  to  Llata  by  the. 
deed  of  July,  1878.  It  is  conceded  that  the  description  in 
the  latter  deed  by  metes  and  bounds  would  exclude  the  lot 
now  claimed  by  Mr.  Dowell,  but  appellant's  counsel  insist 
that  there  is  a  ''double  description"  due  to  the  words  follow- 
ing the  indicated  courses  by  metes  and  bounds,  **  being  the 
same  premises  whereon  the  said  P.  P.  Aubrey  and  family  now 
actually  reside,"  and  it  is  contended  that  the  latter  desig- 
nation controls  the  description  by  metes  and  bounds.  The 
contention  was  made  that  in  order  to  justify  their  title  under 
this  deed,  the  plaintiffs  should  have  proven  just  what  land 
had  been  so  occupied  by  Aubrey  and  his  family,  and  that  their 
failure  so  to  do  makes  another  "break"  in  their  chain  of  title. 
In  this  behalf  defendant's  counsel  quote  the  following  lan- 
guage from  2  Devlin  on  Deeds,  section  1018:  "If  the  land  is 
described  as  the  whole  of  a  certain  farm,  and  is  again  de- 
scribed in  the  deed  by  courses  and  distances,  which,  however, 
do  not  embrace  the  whole  farm,  this  latter  description  will 
be  rejected,  and  the  title  to  the  whole  farm  will  pass  by 
the  deed. "  The  rule  invoked  has  no  application,  because  the 
reference  to  the  fact  of  Aubrey's  residence  is  obviously 
merely  a  further  identification  of  the  premises  and  not  an- 
other description.  There  is  no  uncertainty  in  the  descrip- 
tion by  metes  and  bounds  and  no  suggestion  that  the  place  of 
Aubrey's  residence  differed  from  the  property  of  which  the 
measurements  were  given.  In  other  words,  this  is  not  a  case 
of  uncertainty  in  the  description. 

The  deeds  to  the  city  by  which  Orena  conveyed  a  strip  of 
land  1191/^  feet  in  length,  extending  from  State  Street  ^ong 
De  la  Guerra,  and  Schiappa  Pietra  transferred  a  similar 


Digitized  by 


Google 


June,  1918.]  Marcone  v,  Dowelu  405 

strip  beginning  where  the  other  ended,  undoubtedly  furnish 
evidence  of  some  uncertainty  in  the  minds  of  the  grantors 
regarding  their  respective  holdings,  but  these  conveyances  do 
not  prove  a  mutual  agreement  to  fix  the  common  boundary 
between  their  properties.  In  the  first  place,  proof  of  such 
agreed  location  of  a  line  should  be  clear,  {Grants  Pass  Land 
dk  Water  Co.  v.  Brown,  168  Cal.  456,  [143  Pac.  754] ),  and  the 
mutual  acquiescence  should  be  shown  to  have  existed  for  a 
period  greater  than  the  statute  of  limitations,  or  under  such 
circumstances  that  substantial  loss  would  be  caused  by  a 
change.  (168  Cal.  459,  [143  Pae.  756].)  Whatever  might 
be  said  of  the  conclusiveness  of  these  deeds  as  between  the 
city  and  the  grantors  in  any  dispute  involving  title  to  the 
property  conveyed  to  the  municipality,  there  was  clearly  no 
agreement  by  the  neighbors  that  the  true  line  between  their 
lots  after  the  opening  of  the  street  was  119^  feet  from  State 
Street,  because  Mr.  Orena  refused  to  pay  the  assessment  on 
that  extent  of  frontage  while  the  agent  for  the  owner  of  the 
adjoining  property  expressed  doubt  on  the  subject — but  paid 
the  bill. 

The  decree  of  distribution  in  the  Estate  of  Schiappa  Pietra, 
while  it  describes  the  land  of  Mr.  Orena  in  accordance  with 
defendant's  contention,  also  distributes,  in  general  language, 
all  of  the  land  to  which  the  decedent  had  title  at  the  time  of 
his  death.  Therefore,  the  description  by  metes  and  bounds  in 
the  decree  would  not  defeat  any  just  claim  on  the  part  of 
plaintiffs,  their  title  of  record  being  otherwise  good. 

There  was  no  6rror  committed  by  the  court  in  excluding 
from  the  record  the  reports  of  street  commissioners  and  the 
accompanying  maps.  These  were  not  muniments  of  title. 
The  surveyor  who  made  the  original  map  (of  which  the  other 
was  apparently  a  tracing)  testified  that  he  could  not  say  that 
he  measured  the  lines  on  the  ground  for  the  purpose  of  mak- 
ing the  map.  He  made  no  field-notes.  He  did  not  remem- 
ber whether  or  not  he  intended  that  the  Orena  lot  should  take 
in  a  portion  of  the  old  building  to  which  reference  has  been 
heretofore  made.  Furthermore,  it  was  in  evidence  that  the 
report  was  not  made  by  the  surveyor.  The  map  and  the  first 
report  were  not  used,  because  the  proceedings  were  aban- 
doned, and  there  is  no  evidence  that  either  was  ever  called  to 
the  attention  of  the  property  owners.  The  second  map  does 
not  purport  to  have  been  based  upon  an  original  survey,  and 
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although  the  second  report  was  made  the  basis  of  the 
ment,  it  could  not  change  the  title  to  the  property  assessed  by 
merely  designating  certain  limits  and  boundaries  of  prop- 
erties as  showing  the  holdings  of  various  individuals.  The 
maps  and  reports  were  not  declarations  of  any  of  the  parties 
in  interest  and  were  not  binding  upon  them.  They  were 
clearly  not  admissible  as  records  of  title.  {Payne  v.  English, 
79  Cal.  540-547,  [21  Pac.  952].) 

It  was  argued  that  the  original  map  and  the  reports  should 
have  been  admitted  as  memoranda  to  refresh  the  memory  of 
Mr.  Barker,  the  surveyor.  Such  memoranda  may  be  used  by 
a  witness  to  refresh  his  memory,  but  may  not  be  admitted  as 
independent  evidence.  (Code  Civ.  Proc,  sec.  2047;  Baum  v. 
Beay,  96  Cal.  462-465,  [29  Pac.  117,  31  Pac.  561] ;  Estate  of 
FIM,  100  Cal.  391-399,  [34  Pac.  863] ;  Estate  of  Benton,  131 
Cal.  472-480,  [63  Pac.  775].) 

No  other  alleged  errors  require  discussion  or  analysis. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  Sloss,  J.,  Wilbur,  J.,  Richards,  J.,  pro  tern.,  Victor 
E.  Shaw,  J.,  pro  tern,,  and  Angellotti,  C.  J.,  concurred* 

Rehearing  denied. 


[L.  A.  No.  4195.    Department  One. — June  12,  1918.] 

NORTH  AMERICAN  DREDGING  COMPANY  OP 
NEVADA  (a  Corporation),  Appellant,  v.  OUTER 
HARBOR  DOCK  AND  WHARF  COMPANY,  (a  Cor- 
poration),  Respondent. 

Appeait— Time  tor  Appeal  from  Judgment  Psioa  to  1915.— Prior  to 
the  amendments  to  the  Code  of  CiFil  Procedure  in  1915,  an  appeal 
from  a  judgment  of  the  superior  court,  taken  within  six  months 
from  the  actual  entry  of  the  judgment,  was  in  time. 

Id. — ^Peematube  Notice  op  Entry  op  Judgment. — Where  on  December 
7,  1914,  notice  of  entry  of  judgment  was  served,  giving  the  date 
of  entry  as  December  3d,  but  in  fact  judgment  was  not  entered 
until  December  18th,  the  notice  was  premature  and  ineffectual  for 
any  purpose. 
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Contract — Action  on  Quantum  Mbeuit  for  Work  Done— Pleading. — 
In  an  action  by  a  dredging  company  on  a  quantum  meruit  for  cer- 
tain dredging  work,  alleged  by  the  plaintiff  to  have  been  done 
by  it  for  the  defendant ,  a  dock  company,  under  a  written  contract 
set  out  in  the  complaint,  whereby  the  dredging  company  was  to 
dredge  and  deposit  a  certain  quantity  of  material  monthly  on  the 
dock  company's  property  until  the  land  was  filled  to  a  certain 
grade,  payments  for  work  done  to  be  made  monthly,  it  is  held  that 
while  the  complaint  was  very  indefinite  and  uncertain  as  to  whether 
the  work  of  filling  upon  the  defendant's  property  had  been  com- 
pleted according  to  the  contract  so  as  to  have  entitled  the  plaintiff 
to  be  paid  at  the  full  contract  rate  for  its  work  during  the  month 
for  which  suit  was  brought,  the  pleading  was  not  so  fatally  de-. 
fective  as  to  be  subject  to  a  general  demurrer. 

Id. — Rescission — Paett  in  Dsfaui^t. — ^A  party  to  a  contract  who  is 
himself  in  default  in  respect  to  a  material  part  thereof  may  not 
rescind. 

Id. — ^Provision  fob  Abbitbation. — ^Where  a  dredging  contract  contained 
a  provision  that  '^in  case  of  any  disagreement  between  the  parties 
respecting  any  matter  under  this  contract,  settlement  of  which  is 
not  hereinbefore  provided  for,  the  same  shall  be  settled  and  the 
rights  of  the  respective  parties  determined  by  arbitration,  each 
party  hereto  to  select  one  arbitrator,  and  the  two  so  chosen  to 
select  a  third,  and  the  three  arbitrators  shall  hear  all  evidence 
offered,  and  make  investigation  of  the  facts,  and  the  decision  of 
the  majority  of  such  arbitrators  shall  be  final  and  binding  on  both 
parties,"  such  provision  was  not  binding  upon  the  parties  so  as  to 
have  required  the  one  who  claimed  a  breach  to  have  first  sought 
recourse  to  arbitration,  before  either  bringing  an  action  upon  the 
contract  or  working  its  rescission  and  commencing  action  upon  a 
qwintum  meruit,  if  otherwise  entitled  to  it. 

Id. — Acceptance  or  Payment — Waivbb  op  Right  to  Rescind. — ^Where 
a  dredging  company  accepted  from  a  dock  company  the  whole 
amount  claimed  by  the  latter  to  be  due  from  it  for  a  certain  month, 
on  a  dredging  contract  providing  for  monthly  payments  for  the 
work  done  in  each  month,  the  dredging  company  could  not,  with 
full  knowledge  that  the  sum  offered  was  tendered  in  full  per- 
formance of  the  dock  company's  obligation,  receive  it  as  part 
payment  for  the  work  without  thereby  waiving  its  right  to  rescind 
the  contract  upon  the  ground  of  the  dock  company's  failure  to 
perform. 

lb. — Attempted  Rescission  Too  Late. — In  such  case  an  attempted  re- 
scission by  the  dredging  company  was  too  late  (even  if  otherwise 
entitled  to  rescind),  when  after  receiving  the  amount  tendered  by 
the  dock  company  for  the  month  of  October,  with  full  knowledge 
of  the  nature  of  the  dock  company's  default,  it  went  on  with  the 
work  which  it  was  required  to  perform  in  November,  and  did  not 
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attempt  to  exercise  the  right  of  rescission  until  nearly  two  months 
later,  and  until  the  emtire  term  within  which  the  work  under  the 
contract  was  to  be  completed  had  expired* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.     Curtis  D.  Wilbur,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 

Chase,  Overton  &  Lyman,  and  Overton,  Lyman  &  Plumbi 
for  Appellant. 

Andrews,  Toland  &  Andrews,  for  Respondent. 

RICHARDS,  J.,  pro  tent. — This  is  an  appeal  from  a  judg- 
ment rendered  in  the  defendant's  favor  after  its  demurrer  to 
the  plaintiff's  third  amended  complaint  had  been  sustained, 
the  plaintiff  declining  to  further  amend  its  pleading.  Re- 
spondent urges  a  preliminary  objection  to  the  hearing  of  this 
appeal  upon  the  ground  that  it  was  taken  too  late.  On  De- 
cember 7,  1914,  attorneys  for  the  appellant  were-  served  with 
a  notice  of  the  entry  of  judgment  in  the  action  on  December 
3,  1914.  The  judgment  was  not,  however,  actually  entered 
until  December  18,  1914.  Such  notice  was,  therefore,  pre- 
mature and  ineffectual  for  any  purpose,  since  there  could  be 
no  valid  notice  of  the  existence  of  something  which  did  not 
in  fact  exist.  This  appeal  was  taken  in  February,  1914,  prior 
to  the  changes  in  the  statutes  regulating  the  procedure  on  ap- 
peal enacted  in  1915,  and  which  dispensed  with  the  require- 
ment of  notice  of  entry  of  judgment  in  order  to  set  in  motion 
the  time  for  taking  appeals.  As  the  statute  stood  at  the  time 
this  appeal  was  taken,  an  appeal  from  a  judgment  was  re- 
quired to  be  taken  within  sixty  days  after  notice  of  the  entry 
of  judgment;  or,  in  any  event,  within  six  months  after  entry 
of  the  judgment.  {Foss  v.  Johnstone,  158  Cal.  119,  [110  Pac. 
294].)  In  the  absence  of  a  valid  notice  of  the  entry  of  the 
judgment,  the  appellant  under  the  former  state  of  the  statute 
had  six  months  from  the  date  of  the  actual  entry  of  judg- 
ment within  which  to  take  its  appeal,  and  having  taken  it 
within  such  time,  its  appeal  is  properly  before  this  court. 

The  action  was  one  upon  quantum  meruit  for  work  and 
labor  performed.  The  complaint  alleged  that  the  plaintiff 
and  the  defendant  had  upon  March  29,  1912,  entered  into  a 
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written  contract  for  the  doing  of  certain  dredging  work  ad- 
jacent to  certain  lands  in  the  harbor  of  San  Pedro,  of  which 
lands  the  defendant  was  in  possession,  and  also  the  doing  of 
certain  filling  upon  said  lands.  The  contract  was  made  a 
part  of  the  complaint.  By  its  terms  the  plaintiff  was  to 
dredge  certain  channels,  shown  on  a  map  attached  to  the  con- 
tract, designated  as  the  east  and  west  channels  and  the  north 
slip  of  the  Watchom  Basin.  The  east  and  west  channels 
were  to  be  completed  to  the  thirty-foot  contour  line  within 
five  months  from  date — by  August  29,  1912.  At  least  one 
hundred  and  fifty  thousand  cubic  yards  of  dredged  material 
were  to  be  deposited  on  the  property  of  the  Dock  Company 
each  ninety  days  until  the  land  was  filled  to  a  certain  grade, 
and  at  least  thirty  thousand  cubic  yards  each  month.  All 
filling  was  to  be  completed  by  November  1,  1912,  and  a  cer- 
tain portion,  the  ** Outer  Mole,"  was  to  be  completed  within 
ninety  days.  All  the  work  of  dredging  and  filling  was  to  be 
completed  by  December  31,  1912.  The  Dock  Company  was 
to  construct  in  advance  of  the  dredging,  and  to  maintain  all 
levees  and  bulkheads  necessary  to  retain  material  excavated 
The  payment  which  the  Dredging  Company  was  to  receive 
was  based  entirely  on  amount  of  material  dredged,  being 
twenty-four  cents  per  cubic  yard  in  certain  cases  and  twenty- 
nine  cents  in  others.  A  partial  payment  of  twelve  cents  per 
cubic  yard  is  also  provided  for  in  certain  cases.  Payment 
was  to  be  made  on  or  before  the  tenth  of  each  month  for  all 
work  done  the  previous  month,  ten  per  cent  being  reserved 
until  the  next  month  as  a  guaranty  for  faithful  performance. 
All  work  was  to  be  estimated  each  month  by  the  Dock  Com- 
pany's engineers,  which  estimates  might  be  checked  by  the 
Dredging  Company's  engineers,  but  in  making  final  settle- 
ment for  any  work  such  estimates  were  to  be  disregarded  and 
the  actual  amount  of  material  excavated  was  to  control.  All 
payments  were  to  be  made  promptly  when  due.  The  Dred- 
ging Company  was  to  prosecute  all  work  diligently  until  com- 
pletion. Time  and  minimum  quantities  of  work  to  be  done 
during  a  specified  time  were  of  the  essence  of  the  contract. 
In  case  of  any  disagreements  between  the  parties,  they  were 
to  be  settled  by  arbitration. 

The"questions  raised  upon  this  appeal  involve  the  sufficiency 
of  the  plaintiff's  complaint  viewed  in  the  light  of  certain 
clauses  of  this  contract  and  also  of  certain  other  exhibits. 


Digitized  by 


Google 


410    North  American  Co.  v.  Outer  Harbor  Co.     [178  Cal. 

which  it  made  by  reference  a  part  of  it.  The  appellant  con- 
tends that  the  averments  of  its  complaint  sufficiently  show  that 
it  was  not  in  default  in  respect  to  its  performance  of  the  con- 
tract at  the  time  it  undertook  to  rescind  it,  but  that,  on  the 
other  handy  the  defendant  was  in  default  in  respect  to  the  pay- 
ments to  be  made  by  it  thereunder;  and  that  in  view  of  such 
default  upon  the  defendant's  part,  plaintiff  had  a  right  to 
stop  the  work,  rescind  the  contract,  and  sue  in  quantum  meruit 
for  the  reasonable  value  of  the  work  and  labor  performed. 
The  first  point  urged  by  the  appellant  under  this  general  con- 
tention is  that  the  defendant,  having  failed  and  refused  on 
November  11, 1912,  to  pay  at  the  rate  of  twenty-four  cents  per 
cubic  yard  for  the  material  dredged  during  the  month  of 
October,  such  refusal  constituted  a  violation  of  the  contract 
which  entitled  the  plaintiff  to  rescind  it  and  bring  and  main- 
tain this  action.  The  specific  answer  made  by  the  respondent 
to  this  contention  is  that  the  complaint  does  not  sufficiently 
show  that  the  defendant  was  in  such  default.  The  plaintiff 
avers  in  one  of  the  paragraphs  of  its  complaint  that  prior  to 
November  1,  1912,  to  wit,  on  or  about  August  3,  1912,  the 
former  of  said  dates  being  that  fixed  in  the  contract  for  the 
completion  of  the  work  of  filling  to  be  done  upon  the  property 
of  the  defendant,  the  plaintiff  **  fully  performed  and  completed 
all  filling  of  the  property  of  the  defendant  as  in  said  contract 
specified  and  provided."  If  this  averment  were  the  only  one 
upon  this  subject  in  the  complaint,  it  would  doubtless  have 
sufficed  to  show  plaintiff's  performance  of  the  terms  of  the 
contract  as  to  the  amount  of  filling  to  be  done  upon  the  de- 
fendant's property  within  the  time  stipulated  in  the  contract, 
60  as  to  have  entitled  it  to  the  full  payment  of  twenty-four 
cents  per  cubic  yard  for  the  work  of  dredging  done  by  it  dur* 
ing  the  months  of  September  and  October;  but  the  complaint 
goes  further,  and  alleges  that  the  defendant  did  a  large 
amount  of  dredging  during  the  month  of  September,  1912; 
that  as  to  a  portion  of  the  material  dredged  during  September 
"the  plaintiff  elected  to  dispose  of  it  elsewhere  than  upon  the 
fill  provided  for  in  said  contract";  that  on  the  10th  of  Octo- 
ber, 1912,  the  defendant  presented  to  plaintiff  the  statement 
and  estimates  of  its  engineers  in  relation  to  the  work  done  and 
payments  due  for  September,  which  statement  is  attached  to 
the  complaint,  marked  exhibit  '*C,"  and  made  a  part  thereof. 
Prom  such  exhibit  it  appears  that  as  to  the  portion  of  the 
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material  dredged  during  September  which  the  plaintiff 
elected  to  dispose  of  elsewhere  than  upon  the  fill,  the  defend- 
ant offered  to  pay  at  the  rate  of  twelve  cents  per  cubic  yard 
and  no  more.  No  other  conclusion  can  be  drawn  from  this 
statement  than  that  the  defendant  did  not  consider  that  the 
work  of  filling  provided  for  in  the  contract  had  been  fully 
performed.  The  complaint  then  proceeds  to  aver  that  the 
plaintiff  refused  to  accept  the  sum  tendered,  and  for  a  short 
time  ceased  work ;  but  on  October  19,  1912,  accepted  from  the 
plaintiff  a  payment  which,  so  far  as  the  complaint  discloses, 
was  based  upon  the  estimate  of  twelve  cents  per  cubic  yard 
for  the  dredged  material  deposited  elsewhere  than  upon  the 
fill;  but  that  the  plaintiff  accepted  said  sum  under  an  alleged 
mutual  agreement  between  the  parties  to  the  contract  **that 
each  party  should,  and  then  and  there  did,  expressly  agree 
to  waive  any  and  every  default  of  the  other  party,  but  plain- 
tiff did  not  agree  to  waive  its  rights  to  claim  on  final  settle- 
ment full  remuneration  for  all  work  performed."  These 
averments  in  the  complaint,  to  say  the  least  of  them,  shed 
grave  doubt  upon  the  question  as  to  whether  or  not  the 
amount  of  filling  required  by  the  contract  had  been  fully 
done  prior  to  the  10th  of  October,  1912;  but  the  complaint 
does  not  stop  here,  but  goes  further  in  the  way  of  increasing 
this  doubt  by  proceeding  to  aver  that  the  plaintiff  desired  to 
place  all  the  material  dredged  during  the  month  of  October 
on  the  defendant's  fill  and  offered  to  do  so,  but  that  the  de- 
fendant refused  to  allow -the  plaintiff  to  deposit  any  more 
material  upon  its  fill;  and  that,  for  that  reason,  it  deposited 
.its  dredged  material  for  that  month  elsewhere.  Notwith- 
standing "this  alleged  fact,  which  would  seem  to  indicate  that 
the  plaintiff  did  not  at  that  time  consider  its  work  upon  the 
fill  completed,  the  complaint  shows  that  the  defendant's  engi- 
neers, on  November  10,  1912,  in  their  statement  of  the  work 
done  during  October,  and  of  the  sum  due  thereon,  again  esti- 
mated the  amount  to  be  paid  by  the  defendant  for  such  work 
on  the  basis  of  twelve  cents  per  cubic  yard ;  and  that  the  de- 
fendant presented  such  statement  and  estimate  to  the  plain- 
tiff on  said  day  and  tendered  the  amount  so  estimated  to  be 
due  upon  said  basis.  This  report  and  estimate  is  also  made 
a  part  of  the  complaint.  The  only  theory  upon  which  such 
estimate  could  have  been  prepared  and  presented  on  the  part 
of  the  defendant  is  that  the  defendant  did  not  then  consider 
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that  thQ  work  of  filling  provided  for  in  the  contract  had  been 
fully  performed.  The  complaint  proceeds  to  allege  that 
while  the  plaintiff  then  demanded  payment  for  the  dredging 
done  by  it  during  October  at  the  full  rate  of  twenty-four 
cents  per  cubic  yard,  it  accepted  the  sum  tendered  by  the  de- 
fendant as  a  partial  payment  thereon,  but  subsequently  de- 
manded the  payment  of  the  remainder  claimed  by  it  to  be 
due  at  the  rate  of  twenty-four  cents  per  cubic  yard  for  said 
October  work.  This  the  defendant  refused  to  pay,  but,  not- 
withstanding such  refusal,  the  plaintiff  continued  to  dredge 
until  December  4,  1912,  when  it  ceased  all  work  under  the 
contract.  Negotiations  for  the  settlement  of  the  controversy 
which  had  thus  arisen  between  the  parties  were  entered  upon 
and  continued  until  January  29,  1913,  when  the  plaintiff 
undertook  to  work  a  rescission  of  the  contract.  The  complaint 
also  shows  that  during  this  period  of  negotiation  in  response 
to  letters  from  the  plaintiff  to  the  defendant  in  an  endeavor 
to  arrive  at  a  basis  of  adjustment  of  their  differences,  the 
defendant  stated  that  the  contract  provided  for  an  arbitra- 
tion of  their  differences  and  suggested  a  recourse  to  that 
method  of  settling  their  controversy.  The  plaintiff,  however, 
did  not  adopt  or  act  upon  this  suggestion,  but  undertook  to 
rescind  the  agreement  and  sue  in  quantum  meruit  without 
having  sought  to  invoke  the  method  provided  in  the  contract 
for  settling  the  controversy  which  it  concedes  had  arisen. 
The  provision  of  the  contract  providing  for  arbitration  for 
the  adjustment  of  such  differences  between  the  parties  to  it 
as  might  arise  is  section  7  of  article  VI  thereof,  which  reads 
as  follows: 

"In  case  of  any  disagreement  between  the  parties  respect- 
ing any  matters  under  this  contract,  settlement  of  which  are 
not  hereinbefore  provided  for,  the  same  shall  be  settled  and 
the  rights  of  the  respective  parties  determined  by  arbitration, 
each  party  hereto  to  select  one  arbitrator  and  the  two  so 
chosen  to  select  a  third,  and  the  three  arbitrators  shall  hear 
all  evidence  offered  and  make  investigation  of  the  facts,  and 
the  decision  of  the  majority  of  such  arbitrators  shall  be 
final  and  binding  on  both  parties." 

As  to  the  first  question  presented  by  the  foregoing  recital 
of  facts  as  shown  in  the  complaint  as  to  whether  the  work  of 
filling  upon  the  defcntlaiit's  property  had  been  completed 
according  to  the  terms  of  the  contract  so  as  to  have  entitled 
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the  plaintiflE  to  be  paid  the  full  rate  of  twenty-four  cents  per 
cubic  yard  for  its  work  of  dredging  done  during  October,  the 
complaint,  while  very  indefinite  and  uncertain,  cannot  be  said 
to  be  so  fatally  defective  as  to  be  subject  to  a  general  demur- 
rer; and  as  to  its  uncertainty  in  this  respect,  the  record  dis- 
closes that  no  special  demurrer  is  aimed  at  it  upon  this  spe- 
cific ground. 

Passing  this  question,  therefore,  we  come  to  the  next  point 
urged  by  the  respondent  as. a  reason  for  not  sustaining  this 
appeal.  The  complaint  affirmatively  alleges  that  a  contro- 
versy and  disagreement  arose  between  the  parties  to  the 
contract  respecting  the  amount  of  money  which  the  plaintiflE 
was  entitled  to  receive  from  the  defendant  for  the  dredging 
work  done  during  September  and  October.  If  this  contro- 
versy and  disagreement  was  one  which  was  contemplated  and 
properly  included  within  the  terms  of  section  7  of  article  VI 
of  the  contract  above  quoted,  then  the  question  arises  as  to 
whether  the  plaintiff  was  bound  to  submit  or  at  least  oflfer 
in  good  faith  to  submit  the  matter  to  arbitration  before  it 
could  be  entitled  to  work  a  rescission  of  the  contract,  based 
solely  upon  the  defendant's  alleged  failure  to  make  the  pay- 
ments respecting  the  proper  amount  of  which  such  disagree- 
ment and  controversy  had  arisen.  It  is  elementary  that  a 
party  to  an  agreement  may  not  rescind  it  while  himself  in 
default  in  respect  to  a  material  part  thereof.  {Golden  Oate 
Land  Co.  v.  Sahrbacher,  105  Cal.  114,  [38  Pac.  635] ;  Fair- 
child  etc,  Co.  V.  Southern  Refining  Co.,  158  Cal.  264,  [110  Pac. 
951] ;  California  Sugar  etc.  Agency  v.  Penoyar,  167  Cal. 
274,  [139  Pac.  671].)  The  respondent  invokes  this  principle 
to  deJEeat  this  action,  relying,  in  the  first  instance,  upon  the 
plaintiff's  failure  to  invoke  the  arbitration  clause  in  the 
agreement.  The  appellant,  however,  insists  that  it  cannot  be 
given  application  to  the  facts  of  this  case  as  they  appear  upon 
the  face  of  its  complaint,  for  the  reason  that  the  arbitration 
clause  in  th^  contract  is  void  as  an  attempted  interference 
with  the  power  and  jurisdiction  of  the  courts  to  decide  con- 
troversies between  parties  to  contracts.  There  is  respectable 
authority,  both  in  this  state  and  elsewhere,  sustaining  this 
contention.  {Holmes  v.  Bichet,  56  Cal.  307,  [38  Am.  Rep. 
54]  ;  Loup  v.  California  S.  R.  R.  Co.,  63  Cal.  97;  Old  Saucelito 
Land  etc.  Co.  v.  Commercial  Union  Assur.  Co.,  66  Cal.  253, 
[5  Pac.  232] ;  Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  370,  [31 
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L.  Ed.  708,  11  Sup.  Ct.  Rep.  133].)  The  responaent,  how- 
ever,  cites  the  cases  of  Calif  onvia  Sugar  etc.  Agency  v.  Peno- 
yar,  167  Cal.  274,  [139  Pac.  671],  and  other  cases,  to  the 
effect  that  where  parties  to  a  contract  of  the  character  of  that 
in  question  here  have  agreed  upon  or  authorized  an  arbiter 
to  determine  the  existence  of  any  fact  which  may  be  matter 
of  dispute  between  them,  the  decision  of  such  arbiter  to  be 
binding  and  conclusive  upon  the  parties,  such  a  clause  in  the 
contract  is  valid  and  binding  upon  the  parties.  The  distinc- 
tion, however,  between  this  line  of  cases  and  those  upon  which 
the  appellant  relies  is  well  drawn  in  the  early  case  of  Holmes 
V.  Richet,  supra,  wherein  the  court,  in  quoting  from  the  case 
of  Presddent  etc.  of  Delavoare  &  jff.  GanoL  Co.  v.  PermsyU 
vania  Coal  Co.,  50  N.  T.  250,  says:  '*The  distinction  between 
the  two  classes  of  cases  is  marked  and  well  defined.  In  one 
case,  the  parties  undertake  by  an  independent  covenant  or 
agreement  to  provide  for  an  adjustment  and  settlement  of 
all  disputes  and  diflPerences  by  arbitration,  to  the  exclusion 
of  the  courts ;  and  in  the  other  they  merely,  by  the  same 
agreement  which  creates  the  liability  and  gives  the  right, 
qualify  the  right,  by  providing  that,  before  any  right  of  ac- 
tion shall  accrue,  certain  facts  shall  be  determined,  or 
amounts  and  values  ascertained ;  and  this  is  made  a  condition 
precedent,  either  in  terms  or  by  necessary  implication.  This 
condition  being  lawful,  the  courts  have  never  hesitated  to  give 
full  effect  to  it.*' 

In  the  case  at  bar  the  clause  in  the  contract  comes  clearly 
within  the  line  of  inhibition,  and  hence  must  be  held  to  have 
not  been  binding  upon  the  parties  to  the  agreement  so  as  to 
have  required  the  plaintiff  to  have  first  sought  recourse  to 
arbitration  before  either  bringing  an  action  upon  the  contract 
or  working  its  rescission  and  commencing  this  action  upon 
quantum  meruit  if  otherwise  entitled  to  rescind  it. 

The  respondent  contends,  however,  that  the  plaintiff  was 
not  otherwise  entitled  to  rescind  this  contract  for  the  follow- 
ing reasons  shown  upon  the  face  of  its  complaint:  The 
plaintiff  alleges  that  on  November  10,  1912,  the  defendant, 
acting  upon  the  report  and  estimates  of  its  engineers,  offered 
to  pay  the  plaintiff  for  the  amount  of  its  dredging  work  done 
during  the  month  of  October  a  sum  calculated  at  the  rate  of 
twelve  cents  per  cubic  yard ;  the  plaintiff,  while  insisting  that 
it  was  entitled  to  be  paid  a  sum  calculated  at  the  rate  of 
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twenty-four  cents  per  cubic  yard  for  such  work,  nevertheleBs 
accepted  the  sum  tendered  by  the  plaintiff  as  a  partial  pay- 
ment thereon,  and  thereafter  continued  its  dredging  work  up 
to  December  4,  1912,  when  it  stopped  all  work  under  said 
contract.  It  also  appears  that  between  said  date  and  Janu- 
ary 29,  1913,  when  the  plaintiff  finally  undertook  to  declare 
the  contract  rescinded,  the  parties  were  negotiating  for 
a  compromise  of  their  differences,  during  all  of  which  time 
the  defendant  was  insisting  that  its  obligation  under  the  con- 
tract had  been  fully  met  by  the  payment  it  had  tendered  and 
the  defendant  accepted  on  November  10,  1912.  Under  these 
circumstances  afSrmatively  disclosed  by  the  plaintiff's  com- 
plaint, the  respondent  contends,  we  think,  correctly  that  the 
plaintiff  had  waived  and  lost  its  right  to  a  rescission  of  the 
contract.  This  case  is  not  like  the  case  of  California  Sugar 
etc.  Agency  v.  Penoyar,  supra,  and  the  cases  cited  therein, 
where  it  was  held  that  the  failure  or  refusal  of  a  party  with- 
out sufiScient  cause  to  pay  installments  due  upon  a  contract 
justified  a  repudiation  of  the  contract  by  the  party  not  in  de- 
fault. In  this  case  the  defendant  tendered  to  the  plaintiff 
the  whole  amount  which  it  claimed  to  be  due  for  the  work  of 
dredging  done  in  October;  and  the  plaintiff,  with  full  knowl- 
edge that  the  sum  so  offered  was  tendered  in  full  perform- 
ance of'the  defendant's  obligation,  and  not  otherwise,  ac- 
cepted and  received  the  same.  It  is  true  the  plaintiff  states 
that  it  accepted  and  received  said  sum  as  part  payment  for 
such  work,  but  this  it  could  not  do  without  thereby  waiving 
its  right  to  rescind  the  contract  upon  the  ground  of  the  de- 
fendant's failure  to  fully  perform  it.  "While  the  contract 
was  divisible  as  to  each  installment  due  upon  it,  the  install- 
ments were  not  divisible  so  as  to  entitle  a  party  to  accept  a 
portion  of  an  installment  tendered  as  the  full  sum  due 
thereon  and  thereafter  be  permitted  to  repudiate  the  contract 
because  the  balance  of  the  installment  had  not  been  tendered 
or  paid.  To  permit  this  would  be  to  allow  the  party  to  re- 
ceive a  portion  at  least  of  the  benefits  accruing  to  him  under 
the  contract  with  one  hand  while  preparing  to  destroy  it  with 
the  other.  {Wolfert  v.  Caledonia  Springs  Ice  Co.,  195  N.  Y. 
118,  [21  L.  R.  A.  (N.  S.)  864,  88  N.  E.  24] ;  Lyon  v.  Bertram, 
20  How.  (U.  S.)  149,  [15  L.  Ed.  847].)  But  there  is  another 
reason  appearing  upon  the  face  of  the  plaintiff's  complaint 
why  the  right  of  rescission  of  the  contract,  if  it  ever  existed, 
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was  lost  to  it  at  the  time  of  its  attempted  exercise.  When  the 
defendant  made  its  tender  of  the  sum  claimed  by  it  to  be  due 
from  it  to  the  plaintiff  for  the  dredging  work  done  during 
October,  it  was  equally  known  to  both  parties  that  the  sum 
tendered  was  the  whole  sum  which  was  due  on  that  date 
according  to  the  reports  and  estimates  of  the  defendant's 
engineers.  The  plaintiff  was  thus  fully  informed  of  the 
exact  nature  and  extent  of  the  defendant's  default,  if  any, 
in  the  fulfillment  of  the  terms  of  its  contract.  Knowing  this, 
it  not  only  accepted  the  sum  then  tendered  as  a  partial  pay- 
ment upon  the  contract,  but  it  also  went  on  with  the  work 
which,  under  the  contract,  it  was  to  perform  during  the 
month  of  November  and  continued  with  the  performance  of 
such  work  for  nearly  a  month  after  the  defendant's  default, 
if  any,  and  the  nature,  extent,  and  reasons  thereof  were  fully 
known  to  it;  nor  even  then  did  it  attempt  to  exercise  the  right 
of  rescission  until  nearly  two  months  more  had  elapsed  and 
until  the  entire  term  within  which  the  work  under  the  con- 
tract was  to  have  been  completed  by  it  had  expired.  We 
think  that  under  these  circumstances  the  plaintiff's  attempted 
rescission  of  the  contract,  if  its  right  to  such  rescission  ever 
existed,  came  too  late. 
For  the  foregoing  reasons  the  judgment  is  aflSrmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


[Sae.  No.  2579.    Department  One.— June  14,  1918.] 

JOHN  S.  CHAMBERS,  as  Controller,  etc.,  Respondent,  v. 
MRS.  J.  S.  GIBSON  et  al..  Appellants. 

Taxation — ^Inheritance  Taxes — Statute  of  Limitations. — The  right 
of  aetion  under  the  act  of  1905  (Stats.  1905,  p.  374),  to  enforce 
the  lien  of  the  state  against  the  donees  of  property  claimed  to  be 
subject  to  the  inheritance  tax  imposed  by  the  act  of  1903  and 
amendments  thereto,  accrued  upon  the  death  of  the  donor  of  the 
property,  and  an  action  brought  more  than  three  years  after  the 
death  of  such  owner  is  barred  by  subdivision  1  of  section  338  of 
the  Code  of  CSvil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Col- 
usa County.    Ernest  Weyand,  Judge. 


Digitized  by 


Google 


June,  1918.]  Chambees  v.  Gibson.  417 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Shinn,  C.  L.  Shinn,  C.  G.  Shinn,  and  Thomas  Rut- 
ledge,  for  Appellants. 

Robert  A.  Waring,  and  J.  Paul  Miller,  for  Respondent. 

RICHARDS,  J.,  pro  tern, — This  is  an  appeal  from  a  judg- 
ment in  respondent's  favor  in  a  proceeding  to  recover  certain 
inheritance  taxes  alleged  to  be  due  the  state  upon  certain 
stock  in  a  corporation  known  as  J.  S.  Gibson  Company,  as- 
signed and  transferred  by  J.  S.  Gibson  to  the  defendants  and 
appellants  herein  in  May,  1906.  Said  Gibson  died  on  June 
14,  1906.  The  defense  to  the  action  was  the  statute  of  limi- 
tations. 

We  are  unable  to  perceive  any  distinction  in  principle 
between  this  case  and  the  case  of  Chambers  v.  Oailagher, 
177  Cal.  704,  [171  Pac.  931],  nor  any  reason  for  the  applica- 
tion of  a  different  rule  than  that  therein  applied.  In  the  briefs 
of  counsel  for  respondent  filed  since  the  decision  of  that  case 
it  is  urged  that  such  a  distinction  is  to  be  found  in  the  fact 
that  in  the  Gallagher  case  the  action  was  against  the  execu- 
tor of  an  estate  in  respect  to  whom  no  lien  was  created  by  the 
state  upon  the  property  which  has  passed  through  his  hands, 
while  in  the  instant  case  it  is  contended  that  by  the  act  of 
1905  (Stats.  1905,  p.  374),  under  which  the  tax  is  sought  to 
be  collected,  a  lien  was  imposed  upon  the  property  in  the 
hands  of  the  donees  of  the  decedent,  and  that  this  is  a  pro- 
ceeding to  enforce  that  lien.  The  fact  that  the  statute  im- 
poses such  lien  does  not  affect  the  application  of  the  doctrine 
laid  down  in  the  former  decisions,  for  it  is  there  shown  that 
in  analogous  cases  when  the  law  permits  a  personal  action  to 
be  maintained  for  the  collection  of  taxes  upon  property, 
which  taxes  are  also  a  lien  upon  such  property,  the  personal 
liability  created  by  statute  for  such  tax  is  a  cause  of  action 
which,  under  section  338,  subdivision  1,  of  the  Code  of  Civil 
Procedure,  is  barred  after  the  expiration  of  three  years  from 
the  time  when  the  right  of  action  accrued.  The  right  of  action 
in  the  present  case  accrued  upon  the  death  of  the  donor  of  the 
property  claimed  to  be  subject  to  this  tax  and  must,  therefore, 
have  been  commenced  within  three  years  thereafter.  (San 
Diego  v.  Higgins,  115  Cal.  170,  [46  Pac.  923] ;  Los  Angeles  v, 
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Ballerino,  99  Cal.  595,  [32  Pac.  581,  34  Pac.  329] ;  San  Fran^ 
Cisco  V.  Luning,  73  Cal.  610,  [15.  Pac.  311] ;  Lewis  v.  Roth- 
chM,  92  Cal.  625,  [28  Pac.  805] ;  Dranga  v.  Bowe,  127  CaL 
506,  [59  Pac.  944] ;  Clark  v.  San  Diego,  144  Cal.  361,  [77  Pac. 
973].)  Upon  the  authority  of  these  cases  and  of  Chambers 
V.  Gallagher,  177  Cal.  704,  [171  Pac.  931],  the  judgment  is 
reversed. 

Shaw,  J.,  and  Slow,  J.,  concurred. 


[8m.  No.  2480.    In  Bank-June  19,  1918.] 

D.M.  STEWART,  Respondent,  v.  CALIFORNIA  MEDICAL 
MISSIONARY  AND  BENEVOLENT  ASSOCIATION 
(a  Corporation),  Appellant. 

LOLA  A.  STEWART  et  al..  Respondents,  ▼.  CALIFORNIA 
MEDICAL  MISSIONARY  AND  BENEVOLENT 
ASSOCIATION  (a  Corporation),  Appellant. 

Hospitals — Nwjugbncb  —  Injury  to  Hospital  Patdbnt — Chabitabli 
Corporation  —  Articles  of  Incorporation  not  Oonclusivb. — 
Where,  in  an  action  against  a  hospital  corporation  for  damages 
suffered  by  a  patient  through  the  negligence  of  an  employee,  the 
defendant  claims  exemption  from  liability  on  the  ground  that  it  is 
a  charitable  corporation,  the  character  of  the  corporation  is  to  be 
determined  not  alone  by  its  powers  as  defined  in  its  charter,  but 
also  by  the  method  of  transacting  business  of  the  hospital. 

Id. — Hospital  Operatkd  por  Profit — Finding  Supported  by  Evidengi 
— ^Liability. — ^Where  the  evidence,  in  an  action  against  a  hospital 
corporation  for  injuries  sustained  by  a  patient  through  negligence 
of  a  servant,  showed  that  the  hospital  business  of  the  defendant  cor- 
poration was  conducted  in  the  name  of  the  St.  Helena  Sanitarium, 
that  there  wss  nothing  to  indicate  that  the  sanitarium  was  conducted 
by  the  defendant,  or  that  any  property  was  ever  conveyed  to  the 
defendant  for  charitable  purposes,  and  the  evidence  showed,  fur- 
ther, that  the  injured  plaintiff  paid  the  full  price  for  her  room 
and  operation  and  treatment  and  was  not  the  recipient  of  any 
charity,  and  that  the  defendant  had  never  treated  any  patients  with- 
out adequate  consideration,  the  finding  of  the  court  that  the  hospital 
was  in  fact  operated  for  profit  was  supported  by  the  evidence,  even 
though  the  general  purposes  of  the  corporation  were  charitable. 

Id. — NoNEXEMPTiON  POR  LiABiUTY. — Where  the  evidence  in  such  case 
shows  and  the  court  finds  that  the  hospital  was  operated  for  profit, 
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there  is  no  good  reason  for  exempting  the  corporation  operating 
aueh  hospital  from  the  liability  incurred  bj  other  hospitals  oper- 
ated for  profit. 

APPEALS  from  two  judgments  of  the  Superior  Court  of 
Tulare  County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Theodore  A.  Bell,  and  Power  &  McFadzean,  for  Appellant 

Larkins  &  Bailey,  for  Bespondents. 

WILBUR,  J. — The  defendant  appeals  from  two  judgments, 
consolidated  by  stipulatjion  for  purposes  of  appeal,  rendered 
against  it  for  damages  suffered  by  the  plaintiffs,  who  are  hus- 
band and  wife,  by  reason  of  personal  injuries  received  by 
Lola  A.  Stewart,  the  wife,  hereafter  referred  to  as  the  plain- 
tiff, caused  by  the  negligence  of  a  nurse  in  the  St.  Helena 
Hospital,  operated  by  the  defendant,  a  nonprofit  corporation. 
Trial  was  had  before  the  court  without  a  jury.  On  July  6, 
1911,  while  still  unconscious  from  the  anesthetic  administered 
during  an  operation,  plaintiff  was  burned  by  a  hot-water  bag, 
placed  in  her  bed  for  the  purpose  of  warming  it.  The  court 
found  that  the  nurse  was  negligent  in  failing  to  remove  the 
hot-water  bag  from  the  bed  before  placing  the  plaintiff 
therein,  and  also  found  that  the  defendant  was  negligent  in 
not  providing  covers  for  the  hot-water  bags  for  use  by  the 
nurses.  The  court  found  that  the  nurse  was  competent.  De- 
fendant claims  that  under  the  circumstances  found  it  is  not 
liable  for  the  injuries  suffered  by  the  plaintiff,  for  the  reason 
that  it  is  a  charitable  corporation. 

The  defendant  corporation  was  organized  June  10,  1898, 
and  took  over  the  St.  Helena  Sanitarium,  which  was  founded 
in  1878.  The  court  found  that  the  defendant  had  never  re- 
ceived any  patients  for  prices  less  than  those  ordinarily 
charged  by  similar  institutions  conducted  in  this  state  for 
profit,  and  that  no  charity  patients  would  be  received  or  had 
been  received  or  treated  except  by  previous  arrangement.  It 
found  that  the  defendant  carried  on  the  business  in  question 
under  the  name  of  the  St.  Helena  Sanitarium,  and  that  all 
business  thereof  was  transacted  in  the  name  of  said  sani- 
tarium ;  that  there  was  nothing  to  indicate  to  a  person  apply- 
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ing  for  treatment  that  the  sanitarium  was  conducted  by  the 
defendant ;  it  was  not  shown  that  any  property  was  ever  con- 
veyed, transferred  in  trust,  or  donated  to  the  defendant  for 
charitable  purposes;  that  plaintiff  did  not  know  or  believe 
that  the  defendant  owned  the  sanitarium  in  question,  or  that 
it  was  carried  on  or  run  as  a  charitable  institution,  but  that 
plaintiff  believed  that  she  was  dealing  with  the  St.  Helena 
Sanitarium,  and  in  all  her  dealings  she  had  no  knowledge  that 
it  was  or  claimed  to  be  a  charitable  institution,  and  that  she 
paid  the  full  price  for  the  operation  and  all  treatment  and 
for  the  room  furnished  to  her,  and  was  not  the  recipient  of 
any  charity.  The  court  also  found  with  reference  to  the 
powers  and  purposes  of  the  corporation  and  drew  legal  con- 
clusions therefrom,  but  as  the  articles  of  incorporation  and 
the  by-laws  are  before  this  court,  we  will  deal  with  them 
rather  than  with  the  specific  findings  of  the  trial  court  with 
reference  thereto.  The  articles  of  incorporation  authorize 
the  defendant  'Ho  found  hospitals  or  charitable  asylums  for 
the  care  and  relief  of  indigent  and  other  sick  or  infirm  per- 
sons, at  which  institutions  may  be  received  also  patients  and 
patrons  who  are  able  to  and  do  pay  for  the  benefits  there  re- 
ceived, and  which  institutions  shall  devote  the  funds  and 
property  acquired  and  received  by  them  from  time  to  time 
from  all  sources,  exclusively  to  maintaining  themselves,  fwi- 
promng  their  conditions  and  facilities,  extending  their  bene- 
fits and  usefulness  and  facilities,  and  promoting  their  pur- 
pose by  such  sanitary,  dietetic,  hygienic,  philanthropic,  dress, 
and  temperance  reforms  and  efforts  as  are  germane  or  auxil- 
iary thereto,  and  to  oppose  the  use  of  tobacco,  tea,  coffee,  and 
other  narcotics,  as  well  as  of  alcoholic  liquors,  disseminate  the 
principles  of  social  purity,  find  homes  for  homeless  children 
and  outcast  men  and  women,  and  care  for  the  aged  and  in- 
firm; train  and  send  out  missionary  physicians  and  mission- 
ary nurses,  to  engage  in  the  promulgation  of  the  principles 
of  hygiene,  temperance  reform,  and  Christian  philanthropy, 
and  enter  upon  various  lines  of  work  for  the  relief  and  better- 
ment of  the  ignorant,  unfortunate,  degraded,  and  suffering, 
both  rich  and  poor,  without  distinction  to  race  or  creed,  and 
to  manufacture  and  sell  hygienic  goods  and  sanitary  products, 
and  to  promote  the  objects  of  said  institutions  by  means  of 
classes,  lectures,  publications,  and  other  appropriate  methods, 
all  of  which  work  and  acts  shall  be  dojie  without  pccuniaiy 
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profit  or  dividend,  direct  or  indirect,  to  any  person  or  per- 
Bons,  and  to  acquire  and  hold  by  purchase,  lease,  gift,  devise, 
and  bequest,  or  any  lawful  means,  such  real  estate,  water 
rights,  and  other  privileges,  as  may  be  necessary,  useful  or 
convenient  in  entering  upon,  promoting,  or  maintaining  the 
objects  of  said  incorporation,  .  .  .  become  a  member  or  stock- 
holder in  any  other  institution  having  for  its  object  the  treat- 
m^it  of  invalids  or  sick  people,  and  to  sell,  encumber, 
or  otherwise  dispose  of  the  same." 

The  purposes  outlined  in  the  articles  of  incorporation  are 
almost  as  broad  as  the  field  of  Christian  philanthropy,  ex- 
tending its  limits  throughout  the  whole  world.  It  is  obvious, 
however,  that  the  intent  of  this  corporation  is  to  utilize  the 
profits  made  by  one  institution  in  furthering  the  interests  of 
tliat  and  of  other  institutions,  or  religious  or  hygienic  propa- 
ganda, or  for  manufacture  of  hygienic  goods,  etc.  The  sani- 
tarium in  question  had  been  operated  at  the  time  of  the  in- 
jury to  the  plaintiff  for  thirteen  years  (1898-1911),  without 
having  at  any  time  received  any  charity  patients.  Whatever 
the  intent  of  the  organization  generally,  it  was  evident  that 
the  hospital  itself  was  being  used  as  a  money-making  institu- 
tion, and  should  be  treated  as  such,  unless  the  fact  that  the 
corporation  was  a  nonprofit-making  corporation  and  that  all 
money  made  in  the  hospital  was  ultimately  devoted  to  some 
charitable  purpose  would  prevent  that.  The  character  of  the 
institution  is  to  be  determined  not  alone  by  the  powers  of  the 
corporation  as  defined  in  its  charter,  but  also  by  the  manner 
of  conducting  the  hospital.  (See  Del  Mar  Water  etc,  Co.  v. 
Eshleman,  167  Cal.  666,  678,  [140  Pac.  591,  948] .)  In  the  case 
of  Vermillion  v.  Woman^s  College  of  Due  West,  104  S.  C.  197, 
[88  S.  B.  649],  the  defendant  claimed  to  be  exempt  from  re- 
sponsibility for  a  tort  on  the  ground  that  it  was  a  charitable 
corporation.  The  court,  in  disposing  of  the  contention,  said : 
•'Defendant  oflPered  no  evidence  to  prove  its  relation  to  the 
public,  but  relied  on  certain  statutes  to  prove  its  incorpora- 
tion and  association  with  the  Associate  Reformed  Presby- 
terian Sjnaod  to  show  that  it  is  a  public  charity.  Careful 
consideration  shows  that,  while  they  warrant  an  inference 
that  defendant  is  a  public  charity,  they  do  not  prove  that 
fact  beyond  dispute,  for  they  are  not  inconsistent  with  the 
view  that  defendant  is  a  private  corporation  conducted  for 
gain."    And,  in  reply  to  the  argument  that  the  corporation 
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in  question  waa  by  law  under  the  control  of  the  Presbyterian 
Synod,  a  ** public  charity  corporation,"  and  was,  therefore, 
of  the  same  character,  the  court  said:  **That  may  be  so,  but 
it  is  not  the  only  inference  of  which  the  facts  are  suscep- 
tible. The  synod  may  be  invested  with  like  authority  over  a 
private  enterprise  conducted  for  gain,  on  account  of  the  bene- 
fit which  would  probably  and  naturally  inure  to  such  an  in- 
stttution  by  reason  of  its  association  with  a  great  religious 
organization."  And  so  we  may  say  here,  the  declaration  in 
the  articles  alone  are  insufScient  to  establish  the  character  of 
the  St.  Helena  Hospital  as  a  public  charity,  and  the  evidence 
of  the  manner  it  was  conducted  shows  that  it  was  not.  The 
courts  of  this  country  have  almost  unanimously  arrived  at 
the  conclusion  that  hospitals  organized  for  charitable  pur- 
poses are  not  liable  to  their  patients  for  injuries  arising  from 
the  negligence  of  their  employees,  where  reasonable  care  is 
used  in  the  selection  and  retention  of  the  employee,  although 
the  reasons  given  for  this  rule  vary  in  the  diflPerent  states. 
Among  the  more  recent  authorities  on  that  subject,  in  which 
the  decisions  from  other  states  are  collated,  are  Morrison  ▼. 
Henke,  165  Wis.  166,  [160  N.  W.  173] ;  Magimson  v.  Swedish 
Hospital,  99  Wash.  399,  [169  Pac.  828] ;  Bishop  BandaU 
Eospital  V.  Hartley,  24  Wyo.  408,  [160  Pac.  920] ;  Loeffler 
V.  Trustees  of  Sheppard  &  Enoch  Pratt  Hospital,  130  Md. 
265,  [L.  R.  A.  1917D,  967,  100  Atl.  301] ;  Vermillum  v. 
Woman's  College  of  Due  West,  supra;  Oamble  v.  VanderbUt 
University,  138  Tenn.  616,  [200  S.  W.  510].  (See,  also,  11 
Corpus  Juris,  374  et  seq.,  sees.  106,  108 ;  5  R.  C.  L.  374  et 
seq.,  sees.  121,  124,  and  cases  cited.)  The  question  was  also 
considered  by  this  court  in  Department  (July,  1914)  in 
Thomas  v.  German  Oen.  etc.  Society,  168  Cal.  183,  188,  [141 
Pac.  1186].  It  was  there  said,  without  discussing  the  doo* 
trine,  that  **all  the  authorities  pro  and  con  have  been  indus- 
triously collated  and  learnedly  reviewed  in  Basdbo  v.  Salva- 
tion Army,  35  R.  I.  22,  [42  L.  R.  A.  (N.  S.)  1144,  85  Atl. 
120].  With  the  conclusion  there  reached  we  are  in  accord. 
That  conclusion  is  that  the  true  doctrine  amounts  to  this: 
that  where  one  accepts  the  benefit  of  a  public  or  of  a  private 
charity,  he  exempts  by  implied  contract  the  benefactor  from 
liability  for  the  negligence  of  the  servants  in  administering 
the  charity,  if  the  benefactor  has  used  due  care  in  the  selec- 
tion of  those  servants."    In  view  of  the  fact  that  the.  court 
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had  arrived  at  the  concluflion  that  under  the  ordinary  rules 
pertaining  to  corporate  liability  the  defendant  in  that  case 
was  not  liable  for  the  injury  complained  of  because  of  the 
fact  that  the  proximate  cause  of  the  injury  was  the  negligence 
of  a  fellow-servant,  for  which  the  defendant  was  not  in  any 
event  liable,  and  in  view  of  the  further  fact  that  the  court 
does  not  attempt  to  apply  the  rules  enunciated  in  Basabo  v. 
Salvation  Army,  supra,  to  the  facts  of  that  case,  the  case  can- 
not be  considered  as  having  committed  this  court  to  any  one 
of  the  several  theories  on  which  the  nonliability  of  charitable 
corporations  is  based,  or  to  the  doctrine  of  nonliability.  It 
may  be  noted,  however,  that  if  this  rule  is  followed,  the  de- 
fendant could  hardly  claim  to  be  thereby  relieved  of  responsi- 
bility, for  the  reason  that  the  plaintiffs  had  no  knowledge 
whatever  of  the  charitable  character  of  the  organization. 

The  most  liberal  theory  of  exemption  from  liability  for  the 
negligence  of  the  servant  is  that  based  upon  what  is  known  as 
the  "trust  fund  theory."  That  is  to  say,  that  the  exemption 
18  based  upon  the  proposition  that  the  court  will  not  allow 
funds  held  in  trust  for  a  charitable  purpose  to  be  diminished 
by  the  payment  therefrom  of  damages  due  to  the  negligence 
of  those  employed  by  the  trustees  in  charge  of  the  trust  prop- 
erty. This  doctrine  obtains  in  South  Carolina,  and  the  case 
of  Venmllion  v.  Woman's  College  of  Due  West,  supra,  was 
decided  in  view  of  that  rule. 

A  more  direct  decision  to  the  effect  that  a  corporation 
organized  to  conduct  a  public  charity  may  also  conduct  an 
enterprise  for  gain,  and  be  liable  for  the  negligence  bf  its 
employees  in  such  enterprise,  although  the  profits  derived 
therefrom  are  devoted  to  the  general  purposes  of  the  charity, 
is  fo\ind  in  Tennessee,  one  of  the  most  recent  states  to  adopt 
the  trust  fund  theory  of  nonliability.  That  court  was  asked 
to  apply  the  rule  in  the  case  of  Oamhle  v.  Vanderhilt  Univer- 
siiy,  supra,  in  a  case  where  the  injury  arose  by  reason  of  the 
negligent  operation  of  an  elevator  in  the  building  held  by  the 
university  as  an  endowment.  The  court,  in  holding  the  de- 
fendant responsible,  admitted  that  a  strict  application  of  the 
trust  fund  theory  to  the  facts  of  that  case  would  exempt  the 
defendant  from  liability,  but  there  said:  "Although  this 
building  was  lawfully  operated  by  the  university  as  an  invest- 
ment for  the  purpose  of  making  profits  to  be  used  in  its 
educational  work,  as  held  in  Vanderhilt  University  v.  Cheney, 
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116  Tenn.  259,  [94  S.  W.  90],  yet  it  was  in  our  judgment  an 
enterprise  suflSciently  distinct  and  remote  from  the  central 
activities  of  the  charitable  organization  to  make  it  inadvis- 
able, from  the  viewpoint  of  public  policy,  to  extend  the  ex- 
emption  from  liability  thereto.  ...  In  our  opinion  as  to  such 
a  remote  enterprise  the  corporation  should  be  held  liable  as 
any  other  corporation ;  but  such  damages  as  may  be  adjudged 
against  it  for  breaches  of  duty  in  respect  of  such  management 
should  be  charged  as  expenses  of  the  operation  of  the  partic- 
ular property,  and  only  the  residue  of  the  income  should  bii 
available  for  the  uses  of  the  charity."  (Citing  Winnemore 
V.  Philiidelphia,  18  Pa.  Sup.  Ct.  625 ;  Holder  v.  Massachusetts 
Horticultural  Society,  211  Mass.  370,  [97  N.  E.  630].)  In 
reference  to  the  trust  fund  theory  of  nonliability  in  holding 
the  defendant  liable  the  court  said:  "How  this  shall  be  ap- 
plied to  particular  cases  or  classes  of  cases  is  a  matter  in  the 
wise  discretion  of  the  courts  of  each  jurisdiction,  according  to 
their  conception  of  sound  policy.  We  can  see  no  objection  to 
the  application  of  public  policy  as  a  ratio  decidendi.  Every 
really  new  question  that  comes  before  the  courts  is,  in  the  last 
analysis,  determined  on  that  theory,  when  not  determined  by 
differentiation  of  the  principle  of  a  prior  case  or  line  of  cases, 
or  by  the  aid  of  analogies  furnished  by  such  prior  cases.  In 
balancing  conflicting  solutions,  that  one  is  perceived  to  tip 
the  scales  which  the  court  believes  will  best  promote  the  pub- 
lic welfare,  in  its  probable  operation  as  a  general  rule  or 
principle.  But  public  policy  is  not  a  thing  inflexible.  No 
court  is  wise  enough  to  forecast  its  influence  in  all  possible 
contingencies.  Distinctions  must  be  made  from  time  to  time 
as  sound  reason  and  a  true  sense  of  justice  may  dictate." 

In  the  instant  case,  we  hold  that  the  trial  court  was  re- 
quired to  look  not  only  to  the  defendant's  articles  of  incor- 
poration and  by-laws  to  determine  the  character  of  the  hos- 
pital conducted  by  it,  but  also  to  the  method  of  transacting 
the  business  of  the  corporation.  Its  finding  that  the  hospital 
was  in  fact  operated  for  profit  is  supported  by  the  evidence, 
and  we  see  no  good  reason  for  exempting  the  defendant  from 
the  liability  incurred  by  other  hospitals  conducted  for  profit. 
(See  Williams  v.  Pomoim  Valley  Hospital  Assn.,  21  Cal.  App. 
359,  [131  Pac.  888].)  It  is,  therefore,  unnecessary  to  pass 
upon  the  nonliability  of  public  charities  for  negligence  or  the 
reasons  therefor. 
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With  reference  to  other  rulings  claimed  to  be  erroneous, 
it  is  sufficient  to  say  that  the  demurrer  to  the  complaint  was 
properly  overruled,  the  motion  for  nonsuit  properly  denied 
{Vemvillion  v.  Woman's  College  of  Due  West,  104  S.  C.  197 
[88  S.  E.  649] ),  and  that  the  error,  if  any,  in  permitting  the 
plaintiff  to  cross-examine  witnesses  concerning  the  method 
of  conducting  the  hospital  as  a  charity  was  not  prejudicial. 

Judgments  affirmed. 

Sloss,  J.,  Richards,  J.,  pro  tern,,  Melvin,  J,,  Shaw,  J.,  Lori- 
gan,  J.,  and  Angellotti,  C.  J.,  concurred 

Rehearing  denied 


[8.  F.  No.  7036.    In  Bank.— Jnne  20,  1918.] 

J.  F.   LUCET  COMPANY    (a  Corporation),   Respondent, 
V.  R.  J.  Mcmullen,  Appellant. 

Appeal — Separate  Appeals — Judgment  and  Ordeb  Refusing  to  Set 
Aside — Separate  Consideration  Unnbcbssart. — ^Where  there  is  an 
appeal  from  a  judgment  for  plaintiff  and  also  from  an  order  re- 
fusing to  set  aside  the  judgment  and  enter  a  judgment  for  the 
defendant,  it  is  unnecessary  to  consider  the  appeal  from  the  order 
separately,  since  the  same  matters  presented  thereon  arise  upon 
the  appeal  from  the  judgment. 

Id. — Pleadings — Insupficient  Oomplaint  Aided  bt  Answer. — ^Where 
insufficient  allegations  of  a  complaint  are  eked  out  by  the  aver- 
ments of  the  answer,  the  defects  in  the  complaint  are  no  longer 
available  to  a  defendant  on  appeal. 

Corporations — Stockholders  —  Unpaid  Stock — Action  by  Judgment 
CbEDiToii — Demurrer  to  Complaint. — Where  in  an  action  by  a 
judgment  creditor  of  a  corporation  against  one  claimed  to  be  a 
stockholder,  to  compel  the  application  of  the  defendant's  alleged 
unpaid  stock  subscription  to  the  payment  of  the  phiintiff's  judg- 
ment, it  was  aJleged  unequivocally  in  the  complaint  that  no  con- 
sideration was  paicT  to  the  defendant  or  received  by  the  corporation 
for  or  on  account  of  the  issuance  of  the  stock  by  the  corporation 
to  the  defendant,  a  demurrer  to  the  complaint  should  have  been 
•ttstained,  since  both  under  section  11  of  article  XII  of  the  eon- 
•titution  and  section  359  of  the  Civil  Code,  stock  issued  under 
such  circumstances  is  void,  and  persons  receiving  it  did  not  thereby 
become  shareholders,  nor  render  themselves  liable  to  creditors  as 
for  an  unpaid  subscription. 


Digitized  by 


Google 


426  J.  F.  LucBY  Co.  v.  McMulubn.  [178  Cal. 

L). — ^Dmonvs  Complaint  Cubxd  bt  Answer. — ^Wlier«  in  saeh  aetioii 
the  defendant  fubsequentlj  answered  and,  in  his  ailiswer  alleged 
that  the  stock  was  issued  to  him  as  a  bonus  for  making  a  loan  to 
the  corporation,  the  insufficiency  of  the  complaint  in  alleging  that 
the  stock  was  issued  without  consideration  was  not  available  to 
tho,  defendant  on  appeal. 

Id. — ^Insufficient  Findings  or  Fact — ^Issus  of  Stock  as  Bonus  fob 
Loan— Failubb  to  Find  Value  of  .Stock.— Where  in  such  action 
•  the  defense  set  up  bj  the  answer  was  that  the  stock  was  issued  to 
the  defendant  as  a  bonus  for  a  loan  by  the  defendant  to  the  cor- 
poration, that  the  stock  at  the  time  had  no  market  value,  and  that 
the  transfer  was  for  a  full  consideration  and  for  the  highest 
market  value,  it  was  incumbent  on  the  court  (if  it  found  that  the 
stock  was  issued  as  a  bonus  for  a  loan)  to  find  also  what  actual 
value  the  stock  had,  if  any,  since,  in  such  event,  the  defendant 
would  be  entitled  to  have  the  actual  consideration  for  which  the 
stock  was  taken  ascertained  and  applied  to  his  subscription  to  the 
stock,  and  the  creditors  of  the  corporation  would  be  entitled,  at  the 
most,  to  have  access  to  whatever  balance  of  the  subscription  re- 
mained unpaid,  and  findings  that  were  silent  in  these  respects 
were  fatally  uncertain  and  not  responsive  to  the  issues  presented 
by  the  pleadings. 

Ib. — Oonsidebation  Tcm  laaxjn  of  Stook — Oonsidebation  liESs  Than 
Par  Value  of  Stock— Rights  of  Creditors. — Where  a  corpora- 
tion has  issued  its  stock  for  money  or  property  having  a  defined 
value  less  than  the  par  value  of  the  stock,  creditors  of  the  cor- 
poration can  have  recourse  against  the  stockholder  for  the  differ- 
ence between  the  purcihase  price  of  the  stock  and  its  par  value,  even 
though,  as  between  th«  corporation  and  such  stockholder,  it  was 
agreed  that  it  should  be  taken  as  fully  paid-up  stock. 

Id.— Consideration  Consisting  of  Property  Without  Defined  Value, 
Where  the  stock  of  a  corporation  is  issued  for  a  consideration  con- 
sisting of  property  having  no  defined  value,  and  the  corporation 
and  the  stockholder  have  agreed  upon  a  valuation  for  the  property 
transferred,  such  valuation  is  conolnsive  unless  it  is  fraudulent 
in  purpose  and  eifeet. 

APrEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  refusing  to  set  aside  a 
judgment.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dudley  Kinsell,  Vance  McClymonds,  Mastick  &  Partridge^ 
and  H.  P.  Chadbourne,  for  Appellant. 

Herbert  L.  McNair,  and  McNair  &  Stoker,  for  Respondent 
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RICHARDS,  J.,  pro  iem. — ^This  is  an  appeal  from  a  judg- 
ment in  favor  of  plaintiff  and  also  from  an  order  refusing  to 
set  aside  said  judgment  and  enter  a  judgment  for  the  de- 
fendant. As  to  this  latter  appeal  it  is  unnecessary  to  con- 
sider it  separately,  since  the  same  matters  presented  thereon 
arise  upon  the  appeal  from  the  judgment.  (Hayne  on  New 
Trial  and  Appeal,  sec.  199.)  The  action  was  one  brought 
by  the  plaintiff  as  a  judgment  creditor  of  the  Oakland- 
McKittrick  Oil  Company,  a  corporation,  and  also  as  the  as- 
signee of  two  other  judgments  against  said  corporation,  and 
is  one  in  which  the  plaintiff  seeks  to  recover  from  the  defend- 
ant an  amount  suflBcient  to  satisfy  these  several  judgments 
for  which  the  said  defendant  is  alleged  to  be  liable  by  virtue 
of  the  fact  that  the  defendant  was,  at  the  time  the  indebted- 
ness represented  by  said  judgments  arose,  a  stockholder  of 
the  said  Oakland-McKittrick  Oil  Company,  holding  twenty- 
five  thousand  shares  of  its  capital  stock  of  the  par  value  of 
one  dollar  per  share.  The  complaint  proceeds  to  allege  upon 
information  and  belief,  **that  the  said  defendant  paid  no  sum 
of  money  or  other  thing  of  value,  to  said  Oakland-McKittrick 
Oil  Company,  or  to  any  other  person,  or  at  all,  for  said 
twenty-five  thousand  shares,  or  for  any  part  thereof,  and  that 
all  of  said  twenty-five  thousand  shares  were  issued  directly 
to  the  said  defendant  by  said  Oakland-McKittrick  Oil  Com- 
pany without  the  said  defendant  paying  or  the  said  Oakland- 
McKittrick  Oil  Company  receiving  any  consideration  there- 
for whatever.  That  said  defendant  is  still  the  owner  and 
holder  of  said  twenty-five  thousand  shares,  and  has  never 
paid  any  consideration  for  the  same,  and  that  there  is 
now  due  and  owing  from  the  said  defendant  to  said  Oakland- 
McKittrick  Oil  Company  the  full  sum  of  twenty-five  thou- 
sand dollars,  the  par  value  as  aforesaid  of  said  stock,  for 
the  same."  The  complaint  prays  for  the  application  of 
a  sufficient  portion  of  all  defendant's  alleged  unpaid  sub- 
scription to  pay  his  said  judgments  and  for  general  re- 
lief. To  this  complaint  the  defendant  presented  a  de- 
murrer, which  the  court  overruled,  whereupon  the  defendant, 
answered  the  several  counts  of  the  complaint,  denying 
that  he  did  Jiot  pay  full  consideration  for  said  stock,  and 
averring  that  said  stock  at  the  time  of  its  transfer  to  him  waa 
fully  paid-up  stock  of  said  corporation,  and  as  a  further  and 
separate  defense  alleged  that  the  said  defendant  received  said 
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stock  in  the  course  of  a  certain  transaction  in  which  he  had 
loaned  to  the  said  Oakland-McKittrick  Oil  Company  the  sum 
of  three  thousand  five  hundred  dollars  upon  its  promissory 
note  secured  by  a  chattel  mortgage  and  assignment  of  lease, 
and  that  as  part  of  the  consideration  for  said  loan,  and  as  a 
bonus  therefor,  the  said  corporation  had  issued  to  the  defend- 
ant and  he  had  received  the  aforesaid  shares  of  the  fully 
paid-up  stock  of  the  corporation;  that  said  stock  at  no  time 
had  any  value  whatsoever,  and  was  finally  sold  for  delinquent 
assessments  levied  thereon.  Upon  the  trial  of  the  cause  the 
court  made  the  following  finding  of  fact:  "That  on  the  thir- 
tieth day  of  November,  1910,  the  defendant  herein  became 
the  owner  of  twenty-five  thousand  shares  of  the  capital  stock 
of  said  Oakland-McKittrick  Oil  Company,  of  the  par  value  of 
twenty-five  thousand  dollars;  that  said  defendant  paid  no 
sum  of  money  or  other  thing  of  value  to  said  Oakland- 
McKittrick  Oil  Company,  or  to  any  other  person,  or  at  all, 
for  said  twenty-five  thousand  shares,  or  for  any  part  thereof, 
and  that  all  of  said  twenty-five  thousand  shares  were  issued 
directly  to  the  said  defendant  by  said  Oakland-McKittrick 
Oil  Company  without  the  said  defendant  paying  or  the  said 
Oakland-McKittrick  Oil  Company  receiving  any  considera- 
tion therefor  whatever;  that  said  twenty-five  thousand  shares 
were  issued  by  said  Oakland-McKittrick  Oil  Company  to  said 
defendant  as  a  bonus  to  said  defendant  for  making  a  loan  of 
three  thousand  five  hundred  dollars  to  said  Oakland-Mc- 
Kittrick Oil  Company,  to  secure  which  loan  said  Oakland- 
McKittrick  Oil  Company  gave  to  said  defendant  a  chattel 
mortgage  upon  its  property  and  assets;  that  said  defendant 
is  still  the  owner  and  holder  of  said  twenty-five  thousand 
shares  of  stock,  and  has  never  paid  any  consideration  for  the 
same,  and  that  there  is  now  due  and  owing  from  said  defend- 
ant lo  said  Oakland-McKittrick  Oil  Company  the  full  sum  of 
twenty-five  thousand  dollars,  the  par  value  of  said  stock,  for 
the  same.'*  The  court  made  no  finding  as  to  whether  said 
stock  was  ever  of  any  value,  nor  did  it  find  what,  if  any,  was 
the  value  of  the  security  pledged  to  the  defendant  for  his 
said  loan.  As  a  conclusion  of  law,  the  court  found  that  the 
defendant  was  indebted  to  the  Oakland-McKittrick  Oil  Com- 
pany in  the  sum  of  twenty-five  thousand  dollars,  covering  the 
entire  par  value  of  said  stock,  and  hence  was  liable  to  the 
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plaintiff  for  the  sum  of  $6,772.40,  the  full  amount  of  its  said 
claim,  for  which  judgment  was  accordingly  entered. 

The  first  question  presented  by  the  appellant  upon  this 
appeal  is  that  his  demurrer  to  the  complaint  should  have  been 
sustained. 

This  point  we  deem  to  be  well  taken.  The  unequivocal 
language  of  the  plaintiff's  complaint  above  quoted  is  suscept- 
ible of  no  other  construction  consistent  with  the  rules  of 
pleading  than  that  no  consideration  was  either  paid  or  re- 
ceived for  or  on  account  of  the  transfer  of  the  stock  in  ques- 
tion to  the  defendant.  If  this  be  so,  the  case  falls  squarely 
within  the  reasoning  and  authority  of  KeUerman  v.  Maier,  116 
Cal.  416,  [48  Pac.  377],  wherein  it  is  decided  that  such  a 
transfer  of  stock  of  a  corporation  is  void  under  section  359  of 
the  Civil  Code,  which  embodies  the  terms  of  article  XII,  sec- 
tion 11,  of  the  state  constitution,  the  court  in  that  case  hold- 
ing that  '^  certificates  of  shares  of  stock  of  a  corporation  is- 
sued in  violation  of  this  section  of  the  code  and  provision  of 
the  constitution  are  void,  and  that  parties  receiving  them  did 
not  thereby  become  shareholders,  nor  make  themselves  liable 
to  creditors  as  for  an  unpaid  subscription."  The  record, 
however,  discloses  that  the  defendant  in  his  answer  denied 
that  said  stock  was  issued  to  him  without  any  consideration 
paid  or  received  therefor,  and  in  support  of  said  denial  sets 
up  the  actual  transaction  in  the  course  of  which  he  received 
said  stock  from  the  Oakland-McKittrick  Oil  Company,  and 
affirmatively  alleges  that  said  stock  was  transferred  to  him 
as  a  bonus  for  making  a  loan  of  three  thousand  five  hundred 
dollars  to  the  corporation,  and  as  a  part  of  the  consideration 
for  said  loan,  and  further  avers  that  said  stock  was  issued  to 
him  and  received  by  him  as  fully  paid-up  stock  of  said  cor- 
poration. In  making  these  allegations  the  answer  ekes  out 
the  insufficiency  of  the  complaint  in  which  it  was  assailed 
upon  demurrer.  This  being  so,  the  point  is  no  longer  avail- 
able to  the  defendant  upon  appeal.  {Cohen  v.  K^iow,  90  Cal. 
266,  [13  L.  R.  A.  71,  27  Pac.  215] ;  Kreling  v.  Kreling,  118 
Cal.  421,  [50  Pac.  549] ;  Savings  Bank  of  San  Diego  County 
V.  Barrett,  126  Cal.  413,  [58  Pac.  914].)  But  if  the  respond- 
ent  can  escape  the  peril  of  this  attack  upon  the  insufficiency 
of  its  complaint,  it  is  only  to  fall  upon  the  horns  of  the 
dilemma  presented  by  the  findinpfs  of  the  court.  The  court 
found  the  fact  to  be  as  the  plaintiff  had  alleged  it  to  be,  that 
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no  consideration  had  been  paid  op  received  for  the  transfer 
of  said  stock  to  the  defendant,  and  that  the  defendant  was 
liable  to  the  corporation  for  the  full  sum  of  twenty-five  thou- 
sand dollars,  the  par  value  of  said  stock.  The  court  also, 
however,  found  the  facts  attending  the  transfer  6f  the  stock 
to  him  to  be  that  the  defendant  had  been  delivered  said  stock 
as  a  bonus  for  making  a  loan  to  the  corporation  issuing  it. 
From  the  facts  thus  found  this  dilemma  arises :  If  no  consid- 
eration existed  for  the  issue  and  transfer  of  this  stock  to  the 
defendant,  then  such  issue  and  transfer  would  be  void  upon 
the  authority  of  Kellemum  v.  Maier,  supra.  On  the  other 
hand,  if  the  making  of  the  loan  was  a  valuable  consideration 
for  the  issue  and  transfer  of  the  stock,  then  its  issue  and 
transfer  would  not  be  void  as  in  violation  of  the  section  of 
the  Civil  Code  and  the  provision  of  the  constitution  above 
quoted  {Calif omia  Trona  Co.  v.  Wilkinson,  20  Cal.  App.  694, 
[130  Pac.  190] ),  but  in  such  event  the  defendant  would  have 
been  entitled  to  have  the  actual  consideration  for  which  the 
stock  was  taken  ascertained  and  applied  to  his  subscription 
to  said  stock,  and  as  a  payment  in  whole  or  in  part  of  his 
liability  thereon,  and  the  creditors  of  the  corporation  would 
only  be  entitled,  at  the  most,  to  have  access  to  whatever  bal- 
ance of  the  subscription  remained  unpaid  in  order  to  realize 
upon  their  claims.  It  was  therefore  incumbent  upon  the  trial 
court  to  find  what  actual  value  the  stock  had,  if  any,  and  what 
actual  consideration,  if  any,  existed  for  its  issuance  and  trans- 
fer to  the  defendant  {McKee  v.  Title  Ins.  Co.,  159  Cal.  206, 
[113  Pac.  140]).  The  findings  of  the  court  are  silent  upon 
this  phase  of  the  case.  Hence  they  are  not  only  fatally 
doubtful  and  uncertain,  but  do  not  respond  to  the  issues  pre- 
sented by  the  pleadings  herein.  The  case,  however,  presents 
other  aspects  which  should  be  viewed  and  determined  for  the 
purposes  of  such  amendment  of  the  pleadings  as  may  be 
necessary  and  of  another  trial.  The  defendant  in  his  answer 
averred  that  the  stock  in  question  was  issued  to  him  as  a 
bonus  for  a  loan  by  him  to  the  corporation  of  the  sum  of 
three  thousand  five  hundred  dollars;  that  at  the  time  of  its 
issuance  to  him  as  such  bonus  stock  by  said  corporation,  it 
was  represented  to  him  by  the  oflScial  agents  thereof  that 
said  corporation  was  financially  embarrassed  and  indebted  to 
various  persons,  and  in  need  of  an  immediate  loan  of  the  sum 
of  three  thousand  five  hundred  dollars  to  take  care  of  and 
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discharge  the  pressing  obligations  of  said  corporation,  and 
that  if  said  defendant  would  make  to  it  said  loan  for  such 
purposes,  the  said  corporation  would  in  consideration  thereof, 
and  as  a  bonus  therefor,  issue  to  said  defendant  twenty-five 
thousand  shares  of  the  fully  paid-up  capital  stock  of  said  cor- 
poration, and  that  relying  upon  said  representations  said  de- 
fendant did  make  said  loan,  took  from  said  corporation  said 
stock  as  a  bonus  therefor  upon  such  understanding  and  agree- 
ment. That  said,  stock  at  the  time  of  said  transaction  had  no 
market  value,  or  any  value  whatsoever,  and  that  the  transfer 
of  said  stock  and  the  whole  thereof  to  him  was  made  for  a  full 
consideration  and  for  the  highest  market  value  obtainable 
therefor.  These  averments  of  fact  present  a  logical  problem 
which  has  for  its  major  premise  the  legal  question  as  to  the 
extent  of  the  liability  to  creditors  of  a  corporation  of  persons 
taking  bonus  stock  of  such  corporation  under  circumstances 
similar  to  those  presented  by  the  defendant's  "pleading  in  the 
instant  case.  In  the  cases  of  Vermont  Marble  Co,  v.  Declez 
Oramte  Co.,  135  Cal.  579,  [87  Am.  St.  Rep.  143,  56  L.  R.  A. 
728,  67  Pac.  1057],  and  Herron  v.  Shaw,  165  Cal.  668,  [Ann. 
Cas.  1915A,  1265,  133  Pac.  488],  it  was  held  that  as  to  .stock- 
holders of  a  corporation  to  whom  had  been  issued  its  stock  for 
money  or  for  property  having  a  defined  value  less  than  the  par 
value  of  the  stock,  the  creditors  of  the  corporation  could  have 
recourse  against  such  stockholders  for  the  difference  between 
the  purchase  price  of  the  stock  and  its  par  value,  even 
though,  as  between  the  corporation  and  such  stockholders,  it 
had  been  agreed  that  it  should  be  taken  as  fully  paid-up 
stock.  In  the  case  of  Harrison  v.  Armour,  169  Cal.  787,  [147 
Pac.  1166],  it  was  held  that  where,  in  a  transaction  between 
a  corporation  and  a  person  who  was  the  holder  of  certain 
patent  rights  of  undetermined  value,  wherein  certain  shares 
of  the  stock  of  the  corporation  had  been  issued  in  full  pay- 
ment for  such  patent  rights  and  upon  the  express  or  implied 
agreement  that  such  stock  should  be  so  issued  and  transferred 
as  fully  paid-up  stock,  creditors  of  the  corporation  could  not 
have  recourse  against  such  stockholder  for  any  unpaid  bal- 
ance of  the  par  value  of  said  stock  in  the  absence  of  an  af- 
firmative showing  of  fraud  in  the  transaction,  and  that  in 
cases  where  tiie  stock  is  not  sold  for  cash,  but  is  issued  in  re- 
turn for  real  or  personal  property  having  no  defined  value, 
the  rule  is  that  where  the  corporation  and  the  stockholder 
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have  agreed  upon  a  given  valuation  for  the  property  trans- 
ferred, such  valuation  is  binding  and  conclusive  unless  it  is 
fraudulent  in  purpose  and  elTect.  In  the  case  of  Garreison 
V.  Pacific  Crude  Ofl  Co.,  146  Cal.  184,  [79  Pac.  838],  wherein 
the  plaintiff,  as  one  of  the  stockholders  of  sl  corporation, 
brought  an  action  to  set  aside  a  transaction  between  the  cor- 
poration and  another  stockholder,  whereby  the  former  had 
issued  to  the  latter  a  large  block  of  its  stock  of  the  par  value 
of  one  dollar  per  share  in  payment  for  certain  oil  leases 
which  the  evidence  showed  to  have  a  probable  value  equal  to 
about  ten  cents  per  share  of  the  stock,  and  also  showed  the 
stock  to  have  had  at  the  time  of  the  transaction  an  actual 
market  value  not  in  excess  of  ten  cents  per  share,  the  court 
held  the  transaction  to  be  an  entirely  legitimate  one  as  be- 
tween the  corporation  and  the  stockholder  obtaining  such 
stock  and  one  not  to  be  assailed  by  other  stockholders  without 
affirmative  proof  of  fraud  in  the  transaction.  In  the  cases  of 
Vermont  Marble  Co.  v.  Declez  Oranite  Co.  and  Herron 
V.  Shaw,  supra,  and  in  other  cases  where  the  principle  therein 
enunciated  has  been  applied,  the  transaction  for  the  transfer 
of  the  corporate  stock  in  each  case  arose  at  a  time  in  the  life 
of  the  corporation  when  it  was  beginning  or  preparing  to  be- 
gin the  business  for  which  it  was  formed,  and  was  issuing  its 
stock  in  return  for  the  money  or  property  which  was  to  form 
its  capital.  A  different  situation,  however,  arises  when  a 
corporation,  after  it  has  been  for  some  time  engaged  in  doing 
business,  has  become  so  involved  or  financially  embarrassed 
as  to  find  it  necessary,  in  order  to  meet  its  obligations  or  ob- 
tain money  or  property  essential  to  the  further  conduct  of  its 
operations,  to  issue  and  transfer  some  portion  of  its  stock  at 
less  than  its  face  or  par  value,  but  as  fully  paid-up  stock,  as 
bonuses  for  loans  or  in  payment  of  obligations  already  ac- 
crued. The  following  cases  state  the  rule  which  has  been  ap- 
plied to  corporations  issuing  their  stock  as  fully  paid-up 
stock  under  conditions  analogous  to  those  above  indicated. 
In  the  case  of  Fogg  v.  Blair,  139  U.  S.  118,  [35  L.  Ed.  104,  11 
Sup.  Ct.  Rep.  476],  the  St.  Louis  and  Keokuk  Railroad  Com- 
pany had  been  engaged  in  constructing  its  railroad  through 
certain  portions  of  Missouri,  and  in  so  doing  had  become  in- 
debted in  large  amounts  to  a  considerable  number  of  persons 
on  account  of  such  work,  and  in  order  to  pay  for  such  con- 
struction caused  to  be  issued  certain  bonds  and  also  certain 
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amounts  of  its  stock  which  were  delivered  to  those  of  its  credi- 
tors taking  said  bonds,  at  a  considerable  less  value  than  the 
par  value  thereof  but  in  full  payment  and  settlement  of  such 
claims  for  construction.  In  the  action  brought  by  other 
creditors  of  the  corporation  against  those  taking  such  stock 
under  said  conditions  to  recover  for  the  unpaid  amount  of  the 
par  value  thereof  it  was  held  that  such  suit  could  not 
be  maintained  on  behalf  of  such  creditors  without  averment 
and  proof  of  bad  faith  on  the  part  of  those  engaging  in  such 
a  transaction  and  without  showing  that  the  stock  of  the  cor> 
poration,  when  issued  under  such  circumstances,  had  in  fact 
at  the  time  of  its  issuance  any  other  or  higher  actual  value 
than  that  at  which  it  was  taken  in  the  transaction;  and  that 
in  the  absence  of  such  averments  the  complaint  in  the  action 
was  bad.  In  the  case  of  Handley  v.  Stutz,  139  U.  S.  417,  [35 
L.  Ed.  227,  11  Sup.  Ct.  Rep.  530],  the  facts  of  the  case 
showed  that  a  corporation  finding  its  original  capital  im- 
paired by  loss  or  misfortune,  for  the  purpose  of  recuperating 
itself  and  producing  new  conditions  for  the  successful  prose- 
cution of  its  business  sought  to  issue  additional  bonds  and 
stock  for  these  purposes,  and  found  that  on  account  of  its  con- 
dition its  bonds  could  not  be  negotiated  without  the  use  of  the 
stock  as  a  bonus  to  those  taking  the  same  and  as  fully  paid- 
up  stock.  In  the  action  on  the  part  of  creditors  of  the  cor- 
poration to  have  recourse  against  those  taking  'said  stock 
under  such  circumstances  to  the  extent  of  the  par  value 
thereof,  the  court  held  that  no  such  cause  of  action  existed 
in  the  absence  of  averments  and  proof  showing  actual  or  in- 
ferable fraud  in  the  transaction,  and  that  the  consideration 
for  its  issuance  was  not  equal  to  its  full  actual  value  at  the 
time  of  its  issuance  and  transfer.  In  so  holding,  the  supreme 
court  of  the  United  States  gave  its  full  assent  to  the  doctrine 
adopted  in  this  state  in  the  cases  of  Vermont  Marble  Co.  v. 
Declez  Granite  Co.  and  Herron  v.  Shaw,  supra,  but  held  that 
it  was  not  applicable  to  every  case  where  the  stock  of  a  cor- 
poration had  been  issued  for  less  than  its  par  value,  nor  was 
it  to  be  given  application  to  cases  where,  after  the  corpora- 
tion had  been  for  some  time  a  going  concern,  the  stock  was 
80  issued  for  a  consideration  other  than  money  and  of  un- 
determined value,  where  no  element  of  bad  faith  entered  into 
the  transaction,  and  where  the  stock  was  not  shown  to  have 
any  greater  actual  value  at  the  time  of  the  issuance  and 
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transfer  than  that  for  which  it  was  taken  as  fully  paid-up 
stock.  (See,  also,  Seaboard  Nat,  Bank  v.  Slater,  117  Fed. 
1003.)  These  cases  have  direct  application  to  the  case  at  bar. 
The  defendant,  as  an  afSrmative  defense  in  his  answer,  set 
forth  the  circumstances  under  which  the  stock  in  question 
had  been  issued  and  delivered  to  him.  These  showed  that 
the  corporation,  being  financially  embarrassed  and  indebted 
to  several  persons  and  in  immediate  need  of  money  to  meet 
its  pressing  obligations,  solicited  and  received  from  him  a 
loan  of  the  sum  of  three  thousand  five  hundred  dollars,  giv- 
ing some  personal  securities  therefor  and  agreeing  to  issue 
and  issuing  to  him  this  stock  as  a  bonus  for  such  loan  and  as 
the  fully  paid-up  stock  of  the  corporation;  that  said  stock, 
when  so  issued,  did  not  have  any  actual  market  value,  and 
that  in  making  said  loan  to  it  said  corporation  received  from 
said  defendant  the  full  actual  value  of  said  stock,  and  that 
the  making  of  said  loan  to  said  corporation  enabled  it  to  meet 
certain  of  its  obligations  and  continue  the  prosecution  of  its 
business.  These  averments  presented  issues  of  fact  to  which, 
if  found  in  favor  of  the  defendant,  the  foregoing  principles 
of  law  would  be  applicable.  The  court  made  no  finding  upon 
them,  although  the  defendant  oflEered  evidence  in  their  sup- 
pott  sufScient  to  have  required  such  findings.  In  thus  fail- 
ing to  make  any  finding  upon  these  issues  or  upon  the 
question  as  to  the  good  faith  of  the  transaction  which  was  in- 
volved therein,  we  think  the  trial  court  was  in  error,  requir- 
ing a  reversal  of  the  judgment  from  which  this  appeal  was 
taken. 
Judgment  reversed. 

Shaw,  J.,  Wilbur,  J.,  Melvin,  J.,  Sloss,  J.,  and  Angellotti, 
C.  J.,  concurred. 
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[L.  A.  No.  4144.    Department  One. — June  24,  1918.] 

J.  H.  WHITNEY,  Respondent,  v.  W.  H.  A.  SHERMAN, 
Appellant. 

AFPXAIr-^UGGBSTIONB  OF  FRAUD — WHEN  NOT  OONSIDKBID.-— If  fraud  wag 

not  claimed  or  pleaded,  arguments  based  on  suggestions  of  fraud 
will  not  be  considered  on  appeaL 

DiKDs— Deuveby  in  Escrow— Passing  of  TiTLE—Under  the  general 
rule  regarding  the  passing  of  title  by  deeds  put  in  escrow,  as  pre- 
scribed by  section  1067  of  the  dvil  Code,  no  title  passes  until  the 
«ondition  is  so  far  performed  that  the  grantee  is  entitled  to  the 
possession  of  the  deed,  except  where  the  condition  is  certain  to 
occur  regardless  of  any  act  of  the  parties,  and  such  exception  does 
not  apply  to  a  case  where  the  fulfillment  depends  upon  the  conduct 
of  the  grantee. 

Id. — Abandonicent  of  Escrow — ^Dslivert  of  Deed  Ineffectual.— 
Delivery  of  a  deed  in  escrow  becomes  ineffectual  for  any  purpose 
when  the  parties  abandon  the  escrow. 

Id. — Subsequent  Dsuyert  of  Deed — Time  of  Passing  Title. — A  deed 
which  is  delivered  to  the  grantee  subsequent  to  the  abandonment  of 
an  escrow  in  which  it  had  been  deposited  becomes  effective  only 
from  the  date  of  such  delivery  and  passes  the  title  as  of  that  date. 

Id. — Sale  of  Interest  in  Propsrit — ^Debd  in  Escrow — Subsequent 
Bbcordation  of  Judgment  Against  Grantor— Lien  not  Created.-^ 
Where  an  owner  of  real  property  deposits  a  deed  thereto  in  escrow 
with  instructions  to  deliver  to  the  grantee  upon  payment  of  th«i 
purchase  price,  and  thereafter,  but  prior  to  the  abandonment  of 
such  escrow,  sells  all  of  his  interest  in  the  property  to  another,  the 
subsequent  recordation  of  a  judgment  against  such  original  owner 
ereates  no  lien  on  the  property. 

Id. — ^Execution  Sale— Bights  of  Purchaser^Constructivb  Notice. — 
Where  subsequent  to  the  recordation  of  such  judgment  but  prior 
to  execution  sale  thereunder,  the  deed  conveying  the  legal  title  of 
the  judgment  debtor  is  placed  of  record,  such  judgment  debtor 
having  divested  himself  of  all  beneficial  interest  prior  to  the  recorda- 
tion of  the  judgment,  the  purchaser  at  the  execution  sale  is  charged 
with  notice  of  such  deed,  and  therefore  acquires  no  interest  in  the 
land. 

Judgment— Lien  om  Beal  Propertt  —  Equitable  Tttlbs  of  Third 
Persons. — ^When  a  judgment  creditor  records  his  judgment  in  an- 
other county  in  which  there  are  lands  of  the  judgment  debtor, 
he  obtains  thereby  a  lien  on  the  lands,  but  no  rights  in  the  lands 
as  against  outstanding  unrecorded  deeds  or  latent  equitable  titles 
of  third  persons. 

Execution  Sale — Unrecorded  Dee]>— Notice — ^Bights  of  Ezeoution 
PuROHABER. — ^A  purchaser  of  land  sold  under  execution  on  a  duly 
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recorded  judgment  acquires  title  to  the  land  which  is  prior  to  anj 
unrecorded  deed  or  equitable  rights  of  which  he  has  no  notice,  actual 
or  constructive ;  but  if  he  has  notice  thereof ,  he  takes  subject  thereto. 
Id.  —  Constructive  Nonci  —  Possession.— Possession  is  constructive 
notice  to  a  purchaser  of  land  at  an  execution  sale,  sufficient  to  put 
him  on  inquiry  as  to  the  rights  of  the  person  in  possesion  and 
those  under  whom  he  is  claiming. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stutsman  &  Stutsman,  for  Appellant. 

C.  6.  Selleck,  for  Respondent. 

SHAW,  J. — The  defendant's  appeal  is  from  the  judgment. 

The  complaint  states  a  cause  of  action  to  quiet  the  title  of 
plaintiff  to  a  parcel  of  land  in  San  Diego  County  against  the 
alleged  unfounded  claims  of  the  defendant. 

Both  parties  derive  title  from  one  G.  H.  Lewis.  It  was 
agreed  at  the  trial  that  Lewis  was  the  owner  of  the  lots  on 
August  22,  1911.  Plaintiff's  chain  of  title  from  Lewis  is  as 
follows :  On  August  22,  1911,  Lewis  signed  and  acknowledged 
a  deed  purporting  to  convey  said  lot  to  Roberta  B.  Hiles. 
The  deed  was  not  then  delivered  to  the  grantee,  but,  together 
with  a  contract  of  the  same  date  by  Lewis  to  sell  the  lots  to 
Roberta  E.  Hiles,  was  deposited  in  escrow  with  the  Marine 
National  Bank,  with  written  instructions  by  Lewis  to  the 
bank  to  deliver  the  deed  to  Hiles  on  payment  of  the  full  price 
in  accordance  with  the  terms  of  the  contract.  The  contract 
provided  that  the  price  was  one  thousand  three  hundred  dol- 
lars, and  that  the  buyer  was  to  pay  the  same  in  monthly  in- 
stallments of  ten  dollars  each,  until  the  price  was  fully  paid. 
Up  to  February  15,  1913,  payments  were  made  thereon 
amounting  to  $312.30.  No  more  was  ever  paid.  The  escrow 
instructions  provided  that  if  said  buyer  failed  to  make  the 
payments  as  stipulated,  all  the  papers  in  escrow  were  to  be 
returned  to  Lewis.  On  February  16,  1913,  Lewis  and  Hiles 
went  to  the  bank  and  there  abandoned  the  escrow,  and  all  the 
papers  in  escrow,  except  the  instructions,  were  then  taken  by 
Lewis  and  Hiles  to  the  office  of  Mr.  Mossholder,  in  San 
Diepfo.  and  left  with  him.  The  court  below  found  that  prior 
to  the  recording  of  the  judgment  hereinafter  referred  to, 
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Lewis  sold  his  interest  in  the  lots  to  his  father-in-law,  Slo- 
enm,  for  one  thousand  dollars,  which  was  paid  to  him  in  cash. 
There  was  evidence  sufficient  to  support  this  finding.  After 
the  escrow  was  abandoned,  Slocum  in  some  manner  trans- 
ferred his  interest  in  the  lots  to  Whitney.  On  April  10, 
1913,  Hiles  executed  and  delivered  a  deed  purporting  to  con- 
vey the  lots  to  plaintiff,  Whitney.  On  April  19,  1913,  Whit- 
ney  executed  a  contract  to  sell  the  lots  to  Hiles  for  $1,073.73, 
payable  in  monthly  installments  of  ten  dollars  each,  there- 
after. Said  sum  was  the  estimated  amount  of  principal  and 
interest  unpaid  on  the  sale  of  August  22,  1911,  by  Lewis  to 
(Hiles.  The  deed  of  August  22,  1911,  from  Lewis  to  Hiles, 
was  delivered  to  Hiles  immediately  before  the  execution  of 
the  deed  by  Hiles  to  Whitney  on  April  10,  1913,  and  it  was 
recorded  on  April  21,  1913.  The  evidence  shows  that  the 
delivery  was  made  by  Mr.  Whitney,  not  by  Lewis. 

The  defendant's  chain  of  title  from  Lewis  is  much  simpler. 

On  January  31,  1913,  he  recovered  a  judgment  against 
Lewis  in  the  superior  court  of  Los  Angeles  County  for  $3,750. 
A  certified  copy  of  this  judgment  was  duly  recorded  in  the 
office  of  the  county  recorder  of  San  Diego  County  on  Febru- 
ary 15,  1913,  which,  it  must  be  noted,  was  one  day  prior  to 
the  abandonment  of  the  Lewis-Hiles  escrow.  Execution  was 
issued  on  this  judgment  and  pursuant  to  regular  notice  the 
lot  was  sold  thereon  to  defendant  on  April  26,  1913,  for  five 
hundred  dollars  credited  on  the  judgment.  There  was  no  re- 
demption, and  a  sheriff's  deed  tiiereon  was  duly  executed  to 
defendant  on  April  30,  1914. 

The  defendant  does  not  claim  that  he  has,  by  any  pleading, 
set  up  in  defense  the  charge  that  the  deal  whereby  the  inter- 
est of  Lewis  was  sold  to  Whitney,  the  escrow  deed  delivered 
by  Whitney  to  Hiles,  the  lots  reconveyed  by  Hiles  to  Whit- 
ney, and  the  new  agreement  of  sale  executed  by  Whitney  to 
Hiles,  was  a  scheme  carried  out  with  the  intent  to  defraud 
him,  and  were  therefore  void,  as  against  him.  The  intima- 
tions to  that  effect  in  his  brief  must,  therefore,  be  disre- 
garded. 

His  principal  claim  is  that  his  judgment  became  a  lien  on 
the  title  of  Lewis  to  the  land  prior  to  the  acquisition  of  any 
right  or  interest  in  the  land  by  Slocum,  Hiles,  or  Whitney, 
and,  hence,  that  his  title  under  the  execution  sale  thereon  is 
paramount  to  the  title  of  Whitney.  The  judgment  became  a 
lien  on  whatever  title  Lewis  had  in  the  land  ou  February  15, 
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1913.  The  evidence  shows  that  the  sale  by  Lewis  to  Hiles 
was  abandoned  and,  in  effect,  canceled,  and  that  the  deed 
whereby  it  was  to  be  consummated  was  taken  by  Lewis  on 
February  16,  1913,  and  afterward  delivered  to  Hiles.  If 
Lewis  held  the  beneficial  interest,  as  well  as  the  title,  when  he 
took  the  deed  from  escrow,  the  judgment  would  be  a  lien 
thereon  and  the  title  of  defendant  under  the  sheriff's  deed 
would  prevail. 

The  general  rule  regarding  the  passing  of  title  by  deeds 
put  in  escrow  is  stated  in  the  Civil  Code,  section  1057,  as 
follows:  "A  grant  may  be  deposited  by  the  grantor  with  a 
third  person,  to  be  delivered  on  performance  of  a  condi- 
tion, and,  on  delivery  by  the  depositary,  it  will  take  effect." 

Under  this  rule  no  title  passes  until  the  condition  is  so  far 
performed  that  the  grantee  is  entitled  to  the  possession  of  the 
deed.  There  is  an  exception  to  this  rule  where  the  conditipn 
upon  which  the  deed  is  to  be  delivered  is  one  which  is  certain 
to  occur  regardless  of  any  act  of  the  parties,  such,  for  ex- 
ample, as  the  death  of  the  grantor.  In  those  cases  it  has 
been  held  that  the  title  to  the  property  passes  to  the  grantee 
at  the  time  of  the  deposit  of  the  deed  in  escrow,  subject,  how- 
ever, to  a  life  estate  in  the  property  in  the  grantor.  {Bury 
V.  Young,  98  Cal.  450,  [35  Am.  St.  Rep.  186,  33  Pac.  338]  ; 
Eusheon  v.  Kelley,  162  Cal.  660,  [124  Pac.  231] ;  Williams  v. 
Kidd,  170  Cal.  637,  [Ann.  Cas.  1916B,  703,  151  Pac.  1].) 
But  that  exception,  as  was  explained  in  Bury  v.  Young,  ''re- 
sults unavoidably  from  the  certainty  of  the  event  upon  which 
the  second  delivery  is  made  to  depend,  and  the  impossibility 
under  the  circumstances  that  the  grantor  would  ever  be  able 
to  recall  or  repossess  himself  of  the  deed."  To  the  same 
effect,  see  Prutsman  v.  Baker,  30  Wis.  650-652,  [11  Am.  Bep. 
592] ;  Cook  V.  Brown,  34  N.  H.  460.  In  the  present  case  the 
condition  was  not  certain  of  fulfillment,  and  it  depended 
upon  the  conduct  of  the  grantee.  To  such  a  case  the  excep- 
tion does  not  apply. 

The  delivery  of  the  deed  in  escrow  became  ineffectual  for 
any  purpose  when  the  parties  abandoned  it.  The  subsequent 
delivery  by  Whitney  in  April,  after  he  had  become  an  equi- 
table owner  of  the  interest  of  Lewis  in  the  lots,  was  not  a  de- 
livery in  pursuance  of  the  escrow  instructions,  and  it  became 
effective  only  from  the  time  of  such  delivery.  It  pa&sed  the 
title  of  Lewis  as  of  that  date  and  not  before.  It  did  not  re- 
late back  to  the  time  of  the  delivery  in  escrow. 
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At  tlie  time  of  the  recording  of  the  judgment  glocum  was 
the  equitable  owner  of  the  title  to  the  lots,  eubject  to  the 
rights  of  Hiles  under  the  escrow  agreement.  When  the  judg- 
ment creditor  records  his  judgment  in  another  county  in 
which  there  are  lands  of  the  judgment  debtor,  he  obtains 
thereby  a  lien  on  the  lands,  but  no  right  in  the  lands  as 
against  outstanding  unrecorded  deeds  or  latent  equitable 
titles  of  third  persons.  (2  Freeman  on  Judgments,  sec.  357.) 
If  execution  issues  on  such  judgment  and  a  sale  takes  place 
thereon,  the  execution  purchaser  will  acquire  title  to  the  land 
which  will  be  prior  to  any  unrecorded  deed  or  rights  of  equi- 
table owners  of  which  he  has  no  notice,  actual  or  constructive. 
But  if  he  has  notice  thereof,  he  will  take  subject  thereto. 
{Foorman  v.  Wallace,  75  Cal.  552,  [17  Pac.  680] ;  Bank  of 
Vkiah  V.  Petaluma  8.  Bank,  100  Cal.  590,  [35  Pac.  170] ; 
Wilhait  V.  Lyons,  98  Cal.  409,  [33  Pac.  325].)  At  the  time 
the  defendant  purchased  the  land  at  the  execution  sale  on  his 
judgment,  the  deed  of  Lewis  to  Hiles,  dated  in  August,  1911, 
was  on  record.  It  gave  constructive  notice  of  its  contents  to 
all  subsequent  purchasers.  The  date  of  that  deed  would  at 
least  put  them  on  inquiry  as  to  the  time  of  delivery,  the  pre- 
sumption being  that  a  deed  is  delivered  on  the  day  of  its  date. 
Furthermore,  Hiles  took  possession  of  the  lots  in  August, 
1911,  and  remained  in  actual  possession  and  occupancy  from 
that  time  until  the  purchase  by  Sherman  in  April,  1913.  At 
the  time  of  the  execution  sale  she  was  holding  under  a  con- 
^tract  of  purchase  from  Whitney,  and  her  possession  inured 
to  the  benefit  of  Whitney  and  operated  to  give  constructive 
notice  to  any  purchaser  of  the  lots  sufficient  to  put  him  on 
inquiry  as  to  her  rights,  and  those  of  Whitney,  in  the  land, 
{Morrison  v.  Wilson,  13  Cal.  500,  [73  Am.  Dec.  593] ;  Drey- 
fus V.  Hirt,  82  Cal.  625,  [23  Pac.  193] ;  Scheerer  v.  Cuddy, 
85  Cal.  272,  [24  Pac.  713] ;  Beattie  v.  Crewdson,  124  Cal.  577, 
[57  Pac.  463].)  There  is  no  evidence  tending  to  show  that 
Sherman  was  not  aware  of  the  rights  of  the  parties  under  the 
transfer  from  Lewis  to  Slocum  at  the  time  he  made  his  pur- 
chase on  the  execution  sale.  He  testified  that  he  had  no 
knowledge  thereof  at  the  time  his  judgment  was  recorded, 
but  gave  no  evidence  that  he  had  not  received  actual  notice 
thereof  prior  to  his  purchase.  Under  all  these  circumstances 
the  title  of  Sherman  under  his  sheriff's  deed  is  subject  to  the 
superior  rights  of  Whitney.  Slocum  paid  an  adequate  con- 
sideration at  the  time  of  his  purchase  from  Lewis,  the  con- 
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sideration  of  the  sale  from  Slocum  to  Whitney  has  not  been 
impeached,  and  is  presumed  to  be  sufficient.  In  any  event, 
Whitney  could  rely  upon  the  consideration  paid  by  Slocum 
for  the  lots,  and  would  be  subrogated  to  his  rights,  even  if  he 
had  received  the  lots  as  a  gift.  The  delivery  of  the  deed  of 
Lewis  to  Mrs.  Hiles,  and  her  deed  to  Whitney,  vested  the  title 
in  Whitney  free  from  all  rights  of  the  defendant  under  the 
sheriff's  deed.  For  these  reasons  we  are  of  the  opinion  that 
the  court  below  properly  decided  in  favor  of  the  plaintiff. 
The  judgment  is  affirmed. 

Sloss,  J.,  and  Richards,  J.,  pro  tern,,  concurred. 


[L.  A.  No.  4198.    Department  One. — June  24,  1918.] 

GRACE  P.  WARDEN  et  al.,  Appellants,  v.  SOUTH  PASA- 
DENA REALTY  &  IMPROVEMENT  COMPANY 
et  al..  Defendants;  JOHN  R.  LEAHY,  Respondent. 

Deeds — ^Description — Boundabies — Street  Line. — Under  section  1112 
of  the  Civil  Code,  providing  that  "a  transfer  of  land,  bounded  by 
a  highway,  passes  the  title  of  the  person  whose  estate  is  transferred 
to  the  soil  of  the  highway  in  front  to  the  center  thereof,  unless  a 
different  intent  appears  from  the  grant,"  a  "different  intent,* 
namely  the  intent  to  give  title  only  to  the  side,  line  of  the  street, 
appears  from  a  sheriff's  deed  on  foreclosure  of  a  mortgage  in 
which  the  description  of  the  lot  of  land  conveyed  runs  to  a  "point 
on  the  southerly  line"  of  a  street  and  thence  "along  the  southerly 
line"  of  the  same  street  and  to  the  northeast  corner  of  said  lot. 

Id. — ^(JuiETiNO  Title — Finding  Unsupported  by  Evidence. — In  this  ac- 
tion to  quiet  title,  in  which  a  defendant  set  up  by  cross-complaint 
title  in  himself  and  offered  in  support  of  his  claim  a  sheriff's  deed 
to  himself  on  the  foreclosure  of  a  mortgage,  the  finding  that  the 
premises  described  in  the  sheriff's  deed  are  the  same  as  those  de- 
scribed in  the  complaint  is  not  supported  by  the  evidence. 

Id. — Detunct  Corporation — Deed  by  Last  Directors — Insuppicienot 
07. — A  deed  reciting  that  the  grantors  comprise  the  last  board  of 
directors  of  a  defunct  corporation  and  not  purporting  to  convey 
the  title  of  the  company,  the  grantors  signing  as  individuals,  not 
as  trustees,  is  a  mere  quitclaim  deed  of  the  individual  grantors,  and 
does  not  convey  any  other  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  Irving  McKenna,  and  Catherine  A.  McKenna,  for  Ap- 
pellants. 

Phelps,  Greer,  Winston  &  Wharton,  and  Paul  E.  Greer,  for 
Respondent 

SHAW,  J. — The  plaintiffs  appeal  from  the  judgment  in 
favor  of  the  defendant  John  R.  Le^hy. 

The  complaint  states  a  cause  of  action  against  the  defend- 
ants to  quiet  alleged  title  of  the  plaintiff  Grace  P.  Warden, 
to  a  tract  of  land  described  therein  as  lot  4,  tract  246,  in  the 
city  of  South  Pasadena,  as  per  map  recorded  in  Map  Book 
15,  page  18,  records  of  the  County  of  Los  Angeles.  C.  P. 
Warden  has  no  interest  in  the  action  except  as  the  husband 
of  his  coplaintiff. 

The  defendant,  John  R.  Leahy,  answered,  denying  that  the 
plaintiffs  are  the  owners  of  the  property,  or  that  his  claim 
thereto  is  without  right,  and  alleging  that  he  is  the  owner 
thereof  in  fee  simple.  In  a  croSs-complaint  he  further  alleges 
his  ownership,  and  that  he  derives  title  thereto  under  a  sher- 
iff's deed  executed  in  pursuance  of  a  foreclosure  sale  of  the 
property,  made  by  said  sheriff  upon  a  judgment  foreclosing 
a  mortgage  on  said  property  entered  in  the  superior  court  of 
Los  Angeles  County  on  July  19,  1910,  in  an  action  wherein 
said  Leahy  was  the  plaintiff  and  Julia  P.  Warden  and  C.  D. 
Warden  were  defendants,  and  from  these  facts  he  asks  judg- 
ment quieting  his  alleged  title  in  the  premises  against  the 
claims  of  plaintiffs  and  the  other  paities  to  the  action. 

The  plaintiffs  claim  title  under  two  deeds.  The  first  is  a 
deed  from  Julia  P.  Warden  and  C.  D.  Warden  to  Grace  P. 
Warden,  executed  on  April  14,  1910,  and  recorded  on  August 
5,  1910.  This  deed  describes  the  property  as  "Lot  4,  tract 
No.  246,  in  South  Pasadena,"  situated  in  Los  Angeles 
County.  The  second  is  a  deed  executed  on  April  25, 1912,  by 
C.  C.  Teague,  A.  C.  Hardison,  A.  W.  Ryan,  and  Lyman  Stew- 
art, as  grantors,  to  Grace  P.  Warden,  as  grantee.  It  de- 
scribes the  property  as  "Lot  4,  tract  246,  as  per  map  re- 
corded in  Book  15,  page  18  of  maps,  records  of  Los  Angeles 
County." 

The  title  of  Leahy  is  derived  wholly  from  the  sheriff's  deed 
mentioned  in  his  cross-complaint.  Its  date  is  October  6, 
1911.  It  describes  the  property  conveyed  as  a  parcel  of  land 
in  South  Pasadena^  Los  Angeles  County,  bounded  as  follows: 
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"Beginning  at  a  point  on  the  east  line  of  Lot  6,  150  feet 
north  of  the  southeast  comer  of  said  lot ;  thence  west  150  feet 
on  a  line  parallel  with  the  southerly  line  of  Lots  3,  4,  5  and 
6;  thence  north,  parallel  with  the  easterly  line  of  lot  6  to  a 
point  on  the  southerly  line  of  Foothill  street ;  thence  easterly 
along  the  southerly  line  of  Foothill  street  to  the  northeast 
comer  of  said  lot;  thence  southerly  along  the  easterly  line  of 
lot  6  to  the  place  of  beginning;  said  lots  laid  down  and 
delineated  on  map  of  Oaklawn  Addition  Tract  as  per  map 
recorded  in  Book  11,  page  53,  in  the  office  of  the  county 
recorder  of  Los  Angeles  county." 

It  should  be  here  noted  that,  under  our  decisions,  this  de- 
scription carries  title  only  to  the  southerly  line  of  Foothill 
Street  as  shown  on  the  survey  and  map  of  the  Oak  Lawn 
Addition  referred  to.  It  does  not  give  the  grantee  title  to 
the  center  of  that  street  as  in  a  case  where  the  boundary 
line  is  said  to  run  "along  a  street."  Our  decisions  are  to 
the  effect  that  such  a  description  as  this  in  the  sheriff's  deed 
shows  an  intent  to  give  title  only  to  the  side  line  of  the  street; 
the  "different  intent"  referred  to  in  section  1112  of  the  Civil 
Code.  {Severy  v.  Central  Pacific  R.  B,  Co.,  51  Cal.  194,  197; 
Alameda  M.  Co.  v.  Waiiams,  70  CaL  540,  [12  Pac.  530].) 
The  importance  of  this  will  be  seen  presently. 

The  court  found  that  the  property  covered  by  this  descrip- 
tion was  the  same  property  as  that  described  in  the  complaint 
herein.  If  that  were  true,  the  judgment  for  Leahy  would 
probably  be  correct.  His  foreclosure  suit  was  begun  on 
November  30,  1909,  and  the  judgment  of  foreclosure  was  en- 
tered on  July  19,  1910.  The  title  of  Grace  P.  Warden,  de- 
rived  from  the  deed  from  Julia  P.  Warden  to  her,  executed 
on  April  4,  1910,  would  be  subject  to  the  foreclosure  sale 
if,  as  we  assume,  she  had  notice  of  the  action,  and  the 
sheriff's  deed  would  prevail  over  her  title  under  that  deed. 
It  does  not  appear  that  Grace  P.  Warden  obtained  any  title 
by  the  deed  from  Teague,  Hardison,  Ryan,  and  Stewart.  No 
title  was  proved  to  have  been  vested  in  them  and  hence  their 
deed  conveyed  none.  The  deed  recites  that  they  comprise 
"the  last  board  of  directors  of  the  Raymond  Improvement 
Company,  a  defunct  corporation."  But  it  does  not  purport 
to  convey  the  title  of  that  company,  assuming  that  it  had  any, 
which  does  not  appear.  The  grantors  siorn  os  individuals, 
not  as  trustees;  it  is  therefore  a  mere  quitclaim  deed  of  the 
individual  grantors  and  does  not  convey  any  other  title. 
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But  the  finding  that  the  sheriff's  deed  conveys  the  same 
land  as  that  described  in  the  complaint  is  not  supported  by 
the  evidence. 

In  order  to  understand  the  want  of  evidence  to  support  this 
finding,  an  explanation  is  necessary.  The  land  embraced  in 
lot  4,  tract  No.  246  of  South  Pasadena,  as  shown  on  the  map 
in  book  15,  page  18,  has  been  the  subject  of  three  subdivi- 
sions. Maps  of  each  were  duly  recorded.  The  first  was  re- 
corded in  the  year  1887,  and  as  it  has  been  superseded  by  a 
later  one,  it  need  not  be  further  referred  to.  The  second 
was  a  resubdivision  of  a  part  of  the  lots  included  in  the  first 
•map.  This  map  was  recorded  on  November  5,  1906.  It  was 
styled  "Oak  Lawn  Addition  tract. *'  It  will  better  illustrate 
the  question  to  give  here  a  plat  of  the  portion  of  this  sub- 
division which  is  material  to  the  question.    It  is  as  follows : 


I 


I 


(The  dotted  lines  show  the  southern  and  western  lines  of 
the  tract  described  in  the  sheriff's  deed.) 

The  subdivision  in  which  the  lot  described  as  lot  4,  tract 
246,  first  appears,  was  recorded  in  book  15,  page  18,  on  March 
28,  1909.    This  subdivision  reduces  the  width  of  Foothill 
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Street  from  eighty  feet  to  sixty  feet,  changes  its  name 
to  Mound  Avenue,  and  also  changes  the  shape,  size,  and 
frontage  of  lots  as  formerly  delineated.  The  twenty  feet  is 
taken  from  the  southerly  side  of  the  street  and  is  added  to 
the  tract  subdivided  into  lots.  Three  lots,  numbered  5,  6, 
and  7,  are  shown  as  fronting  fifty  feet  on  Pair.  Oaks  Avenue 
and  running  back  westerly  therefrom  150  feet.  No.  5  being 
the  northerly  lot  of  the  three.  Its  northerly  line  is  parallel 
with  and  150  feet  northerly  of  the  former  southerly  lines  of 
lots  3,  4,  5,  and  6  of  the  Oak  Lawn  Addition  map.  Lot  No.  4 
of  this  subdivision  is  the  one  claimed  by  the  plaintiff.  It  lies 
immediately  north  of  lot  5  and  is  of  the  same  length.  Its 
east  and  west  lines,  respectively,  are  continuations  of  the  end- 
lines  of  lot  5,  and  they  extend  from  the  line  of  lot  5  to  the 
southerly  line  of  Mound  Avenue,  formerly  Foothill  Street, 
so  as  to  include  all  of  the  tract  lying  north  of  lot  5  and  south 
of  the  southerly  line  of  that  street  as  reduced  in  width. 
Hence,  the  twenty-foot  strip  taken  from  the  street  and  added 
to  the  lots  is  partly  included  in  lot  4  and  constitutes  the 
northerly  twenty  feet  thereof. 

As  the  description  in  the  sheriff's  deed  carried  title  only  to 
the  land  lying  south  of  the  southerly  line  of  Foothill  Street, 
as  it  was  laid  down  in  the  Oak  Lawn  Addition  map,  wherein 
it  was  shown  to  be  eighty  feet  wide,  it  follows  that  it  does  not 
describe  all  the  land  included  in  lot  4,  tract  246.  Lot  4  in- 
cludes the  twenty-foot  strip  formerly  included  in  Foothill 
Street;  the  description  in  the  sheriff's  deed  does  not  include 
that  strip.  Hence,  the  court  below  erred  in  deciding,  on  the 
evidence  before  it,  that  the  description  in  the  complaint  and 
that  in  the  sheriff 'r  deed  were  identical,  and  that  Leahy  was 
the  owner  in  fee  of  the  whole  of  lot  4,  tract  246. 

There  is  evidence  which  leads  us  to  suspect  that  in  June, 
1908,  at  the  time  Mrs.  Jackson  bought  the  lot  from  Raymond 
Improvement  Company  and  made  the  mortgage  to  Leahy, 
which  was  foreclosed,  the  new  survey  which  culminated  in 
the  map  of  1909,  showing  lot  4,  tract  246,  had  been  made,  but 
that  the  lots  were  not  yet  numbered,  and  that  the  parties  in- 
tended and  believed  that  the  description  in  the  deed  to  her 
and  in  said  mortgage  embraced  all  of  lot  4  as  shown  on  the 
map  afterward  filed.  Perhaps  the  calls  in  the  sheriff's  deed 
could  be  explained  by  evidence  that  the  new  survey  was  in 
existence  and  was  intended  to  be  referred  to  in  said  calls. 
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We  need  not  decide  the  question.  The  testimony  regarding 
it  is  altogether  too  vague,  unsatisfactory,  and  incomplete  to 
justify  a  finding  that  the  description  covers  all  of  lot  4.  The 
condition  of  the  survey  and  the  position  of  the  lines  at  that 
time  were  not  shown.  No  person  except  Mrs.  Jackson  testified 
on  the  subject ;  she  did  not  testify  to  the  declarations  or  intent 
of  Leahy  or  of  her  grantors  on  the  subject.  It  does  not  ap- 
pear when  the  survey  was  made,  nor  is  the  date  of  the  mort- 
gage shown.  The  evidence  is  wholly  insufficient  to  prove  that 
the  description  in  the  sheriflF's  deed  or  mortgage,  if  con- 
strued in  the  light  of  the  circumstances  existing  when  they 
were  executed,  would  cover  the  twenty-foot  strip  added  to 
the  lots  in  1909. 

It  is  proper  to  say,  further,  that  the  deed  from  Mrs.  Jack- 
son to  Julia  P.  Warden,  the  grantor  of  the  plaintiff,  gives  the 
same  description  as  that  contained  in  the  sheriff's  deed,  and 
it  did  not  convey  to  Julia  P.  Warden  any  title  to  the  twenty- 
foot  strip  in  controversy.  Consequently  the  deed  from  Julia 
P.  Warden  to  the  plaintiff  Grace  P.  Warden  conveyed  no 
title  with  respect  to  that  strip.  We  have  shown  that  she 
proved  no  title  by  the  deed  from  Teague  and  others  above 
mentioned.  She  was  in  possession,  however,  at  the  time  she 
began  the  action,  and  as  Leahy  asserted  his  title  in  a  cross- 
complaint  and  the  judgment  was  that  he  ..is  the  owner  of  all 
of  lot  4,  tract  246,  and  has  the  right  of  possession  thereof,  he 
would  be  entitled  to  an  execution  thereon  to  recover  the  pos- 
session from  Grace  P.  Warden.  (Code  Civ.  Proc,  sec.  380; 
Kitts  V.  Austin,  83  Cal.  172,  [23  Pac.  290] ;  Landregan  v. 
Peppifi,  94  Cal.  468,  [29  Pac.  771].)  Under  the  evidence 
in  this  case,  he  has  no  right  to  possession  of  the  twenty-foot 
strip  in  question.  Hence  we  cannot  say  that  the  plaintiffs 
will  not  be  injured  by  an  affirmance  of  the  judgment  which 
will  entitle  the  defendant  to  relief  of  that  character.  A  re- 
versal of  the  judgment  is,  therefore,  imperative.  We  find  no 
ground  upon  which  the  judgment  in  favor  of  Leahy  can  be 
sustained. 

The  judgment  is  reversed. 

Sloss,  J.,  and  Richards,  J.,  pro  tern,,  concurred. 
Hearing  in  Bank  denied. 
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[8ae.   No.   2512.    In  Banlc-nJune  27,  1918.] 

MERCHANTS'  NATIONAL  BANK  OP  SAN  FRANCISCO 
(a  Corporation),  AppeUant,  v.  D.  W.  CARMICHABL, 
Respondent. 

Account  Stated— DsFmiTiON. — ^An  "account  stated"  is  an  agreed  bal- 
ance of  accounts;  an  account  which  has  been  examined  and  accepted 
by  the  parties;  a  writing  which  exhibits  the  state  of  the  account 
between  parties  and  the  balance  owing  from  one  to  the  other,  and 
when  assented  to  either  expressly  or  impliedly  it  becomes  a  new 
eontraet 

Ip. — Cboss-deman]>s — Single  Teansaction. — ^To  constitute  an  account 
stated,  it  is  not  necessary  that  there  should  be  cross-demands  be- 
tween the  parties,  or  that  the  acknowledgment  that  a  certain  sum 
is  due  from  one  party  to  the  other  should  relate  to  more  than  a 
single  debt  or  transaction. 

Id.— C0NT11A.CT  TO  Furnish  Watkbt— Construction  of.— Where  the 
owner  of  a  tract  of  land,  which  he  proposed  to  subdivide  and  sell, 
entered  into  an  agreement  with  a  water  company  by  which  the 
latter  agreed  for  a  certain  sum  per  acre,  the  area  to  be  determined 
by  a  subsequent  survey,  to  execute  to  each  purchaser  a  contract  to 
furnish  water  perpetually  to  him  at  a  fixed  charge,  the  agreement 
reciting  that  the  owner  had  paid  a  certain  amount  to  the  company 
of  the  sum  agreed,  a  second  agreement  between  the  parties  in 
which  the  company  acknowledged  to  have  received  on  the  first  con- 
tract, a  certain  sum  as  part  payment  of  the  contract,  and  that  the 
balance  due  was  a  certain  amount,  the  owner  acknowledging  in  writ* 
ing  the  second  contract  to  contain  a  correct  statement  of  the  amount 
paid  and  the  amount  still  due  and  unpaid  on  the  contract,  con* 
stituted  an  account  stated. 

Ii>. — Acknowledgment  op  Debt  —  Implied  Promise  of  Payment.—* 
Such  instrument,  even  if  not  an  account  stated,  is  an  acknowledg- 
ment of  a  debt  due  which  implies  a  promise  to  pay,  and  is  a  good 
foundation  for  an  action. 

Water  Company— Contract  to  Furnish  Water  at  Fixed  Bate — 
Public  Policy. — A  contract  by  a  water  company  to  furnish  water 
at  a  fixcfd  sum  and  at  a  fixed  rate  is  not  invalid  as  against  public 
policy  unless  the  proper  public  authority  interferes,  but  is  valid 
and  enforceable  between  the  parties  until  the  public  authorities 
find  cause  to  abrogate  or  modify  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    Charles  0.  Busick,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Oavin  McNab,  Nat  Schmulowitz,  and  H.  S.  Derby,  for 
Appellant 

B.  L.  Shinn,  A.  L.  Hart,  and  A.  L.  Shinn,  for  Respondent. 

SHAW,  J. — The  plaintiff  appeals  from  the  judgment. 

The  complaint  states  a  cause  of  action  to  recover  $4,126.65 
upon  a  stated  account  alleged  to  have  been  made  between 
D.  W.  Carmichael  and  the  American  Canon  Water  Company, 
and  afterward  transferred  to  the  plaintiff.  The  defendant 
denies  the  making  of  the  stated  account,  or  of  any  agreement 
to  pay  the  money  sued  for.  The  court  made  findings  to  the 
effect  that  no  account  had  been  stated  by  the  said  parties  and 
that  no  sum  was  found  due  to  the  Water  Company  from  the 
defendant  Carmichael,  and  that  he  never  agreed  to  pay  said 
Bum  of  money.  Thereupon  judgment  was  given  for  the  de- 
fendant. It  is  claimed  that  this  finding  is  contrary  to  the 
evidence. 

Carmichael  was  the  owner  of  a  tract  of  land  containing 
1,126.64  acres,  more  or  less,  which  he  proposed  to  subdivide 
and  sell  to  purchasers  in  small  tracts.  He  desired  to  make 
some  arrangement  whereby  water  could  be  furnished  for  irri- 
gation and  domestic  use  on  said  tracts.  With  this  in  view  he 
and  said  Water  Company,  on  December  16,  1912,  entered 
into  an  agreement  whereby  the  Water  Company  agreed  that 
for  a  sum  equal  to  ten  dollars  an  acre  for  each  acre  of  Car- 
michael's  land,  the  area  to  be  determined  by  a  subsequent 
survey,  which  sum  Carmichael  thereby  agreed  to  pay  to  said 
Water  Company,  it  would  execute  to  each  of  the  expected 
buyers  of  tracts  of  said  land  a  contract  to  furnish  the  tract 
bought  by  them  with  water  perpetually,  at  the  yearly  charge 
of  four  dollars  per  acre  for  irrigation  and  one  dollar  a  month 
for  domestic  use,  the  said  right  to  be  appurtenant  to  such 
tract  so  bought.  The  agreement  recited  that  Carmichael  had 
paid  to  the  Water  Company  seven  thousand  dollars  of  the 
sum  agreed  to  be  paid  by  him  as  aforesaid.  The  second 
agreement  was  as  follows: 

''Sacramento,  Calif.  December  16,  1912. 
**This  is  to  acknowledge  that  American  Canon  Water  Com- 
pany, has  this  day  received  from  D.  W.  Carmichael  on  ac- 
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count  of  contract  of  even  date  herewith,  for  the  furnishing  of 
water  on  1,126.64  acres  of  land  on  the  Haggin  Grant,  the  sum 
of  $7,000.00,  gold  coin  of  the  United  States  of  America,  as 
part  payment  of  the  said  contract.  That  the  balance  due  on 
said  contract  is  the  sum  of  $4,126.65. 

''American  Canon  Water  Company, 
'*By  0.  G.  Hopkins, 
"Attorney. 

"I  hereby  acknowledge  the  foregoing  to  be  a  correct  state- 
ment of  the  amount  paid  and  the  amount  still  due  and  un- 
paid on  said  contract. 

**D.  W.  Carmichael." 

An  account  stated  is  defined  as  ''an  agreed  balance  of  ac- 
counts ;  an  account  which  has  been  examined  and  accepted  by 
the  parties."  It  is  not  necessary  that  there  should  be  cross- 
demands  between  the  parties,  or  that  the  defendant's  ac- 
knowledgment that  a  certain  sum  is  due  from  him  to  the 
plaintiff  should  relate  to  more  than  a  single  debt  or  transac- 
tion.    {Baird  v.  Crank,  98  Cal.  297,  [33  Pac.  63].) 

"An  account  stated  is  a  document — a  writing — which  ex- 
hibits the  state  of  the  account  between  parties  and  the  bal- 
ance owing  from  one  to  the  other,  and  when  assented  to, 
either  expressly  or  impliedly,  it  becomes  a  new  contract." 
(Coffee  V.  Waiiams,  103  Cal.  556,  [37  Pac.  504] ;  Gardner  v. 
Watson,  170  Cal.  574,  [150  Pac.  994].) 

The  first  agreement  created  an  indebtedness  from  Car- 
michael to  the  Water  Company.  On  its  face  it  showed  that 
the  amount  of  the  original  debt  was  $11,266.40,  with  a  credit 
thereon  of  seven  thousand  dollars,  which  would  leave  a  bal- 
ance of  $4,266.40. 

The  second  agreement  expressly  states  that  the  balance  due 
on  the  original  debt  is  $4,126.65.  The  evidence  shows  that 
the  first  contract  is  dated  November  30,  1912,  and  that  it  was 
acknowledged  on  that  day  by  the  executing  officers  of 
the  Water  Company,  that  some  time  after  that  date  the  sec- 
ond agreement  was  prepared,  and  that  both  were  finally  exe- 
cuted by  delivery  on  the  same  day,  December  16,  1912.  It 
is  conceded  that  the  second  refers  to  the  first.  The  recital  in 
the  second  that  the  first  is  "of  even  date"  with  the  second 
was  a  clerical  error.  The  difference  in  the  balance  shown  in 
the  respective  documents  would  appear  to  have  been  the  re- 
sult of  error,  or  of  payments  made  after  the  partial  execution 


Digitized  by 


Google 


June,  1918.]     Merchants'  Nat.  Bank  v,  Cabmichael.    449 

of  the  first.  It  is  apparent  from  the  terms  of  the  second  that 
its  delivery,  in  contemplation  of  law  at  least,  succeeded  the 
delivery  of  the  first.  It  assumes  the  pre-existence  of  the  first 
agreement  as  a  subsidiary  contract.  It  does  not  itself  create 
the  original  obligation,  as  claimed  by  respondent ;  it  refers  to 
the  first  agreement  as  the  foundation  thereof.  The  author- 
ities cited  by  respondent  to  the  effect  that  "an  account  stated 
cannot  be  made  to  create  a  liability  when  none  existed  be- 
fore" are,  therefore,  not  in  point 

Nor  does  the  second  agi^ement  constitute  a  mere  calcula- 
tion of  the  amount  due  as  fixed  by  the  terms  of  the  first 
agreement,  so  as  to  bring  it  within  the  rule  declared  in  cases 
like  Jasper  v.  Lmnkin,  162  Ala.  388,  [136  Am.  St.  Rep.  34, 
24  L.  R.  A.  (N.  S.)  1237,  60  South.  337],  where  it  was  held 
that  a  statement  of  the  amount  due  for  principal  and  inter- 
est on  promissory  notes,  made  by  the  holder  thereof  and  as- 
sented to  as  correct  by  the  maker,  is  not  an  account  stated. 
Here  the  amount  to  become  due  was  not  fixed  with  certainty 
by  the  first  agreement.  It  was  made  to  depend  on  the  num- 
ber of  acres  in  the  tract  of  land,  which  was  to  be  ascertained 
by  a  eui*vey.  The  second  agreement  obviated  the  necessity 
for  a  survey,  or  was  the  result  thereof.  In  either  case  it 
differentiates  this  case  from  those  referred  to.  But  even  if 
it  could  be  said  that  the  instrument  cannot  be  sued  on  as  an 
account  stated,  the  plaintiff  would  still  be  entitled  to  recover. 
The  complaint  alleges  its  execution,  a  copy  of  it  is  made  a 
part  of  the  complaint,  and  there  are  allegations  that  defend- 
ant agreed  to  pay  the  amount  stated  therein,  that  payment 
had  been  demanded  of  him,  and  that  he  has  failed  to  pay  the 
same  or  any  part  thereof.  The  instrument  is  an  acknowledg- 
ment of  a  debt  due,  the  law  implies  a  promise  to  pay  the 
same,  and  it  is  a  good  foundation  for  an  action,  being  in 
effect  a  due-bill. 

Respondent  suggests  that  the  first  agreement  was  an  at- 
tempt to  bind  a  public  water  company  by  a  contract  to  fur- 
nish water  for  a  fixed  sum  and  at  a  fixed  rate,  and  intimates 
such  a  contract  is  against  public  policy  and  invalid.  But 
such  a  contract  is  valid  unless  the  proper  public  authority 
interferes.  Unless  the  public  authorities  find  cause  to  abro- 
gate or  modify  such  contract,  and  until  they  do  so,  it  is  valid 
and  enforceable  between  the  parties.  {Southern  Pacific  Co.  v. 
Spring  Valley  Water  Co.,  173  Cal.  297,  [L.  R.  A.  1917E,  680, 

CLXXVIII  Cal.— 29 
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159  Pac.  865].)     Moreover,  it  does  not  appear  by  anything 
printed  in  the  briefs  that  the  Water  Company  was  engaged 
in  supplying  a  public  use.    The  court  below  erred  in  render^ 
ing  judgment  for  the  defendant. 
The  judgment  is  reversed. 

Sloss,  J.,  Melvin,  J.,  Richards,  J.,  pro  tern.,  Lorigan,  J., 
and  Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 


[Sac.  No.  2652L    Department  One.— June  27,  1918.] 

B.  0.  LINDBLOM,  Appellant,  v.  ROXJND  VALLEY 
WATER  COMPANY  (a  Corporation),  Respondent. 

Waters  and  Water  Bights  —  Watercourse  Dehned— Bunoff  vrom 
Annual  Bains  and  8now  Flowing  in  Dehned  Stream. — ^Water 
eonsisting  of  the  runoff  from  the  usual  and  annually  recurring  fall 
of  rain  and  snow,  draining  from  the  surrounding  hills  into  and 
through  a  canjon,  in  a  well-defined  channel,  constitutes  a  water- 
eourse,  to  which  a  riparian  owner's  rights  attach. 

Id. — ^Fiiow  NOT  Necessarily  Continuous. — It  is  not  necessary  to  the 
existenccr  of  a  watercourse  that  the  flow  should  be  continuous 
throughout  the  year. 

Id. — ^Action  to  Bestrain  Interference  With  Flow — ^Nonexistence 
OF  Stream — Finding  Contrary  to  Evidence. — ^Where,  in  an  action 
against  a  water  company  to  restrain  interference  with  the  flow 
of  water  in  what  was  alleged  to  be  a  natural  stream,  the  evidence 
ehowed  that  defendant  was  maintaining  a  reservoir  by  means  of  a 
dam  in  a  canyon,  into  and  through  which  canyon  there  was  a  flow 
of  water  consisting  of  the  usual  and  annually  recurring  fall  of  rain 
and  snow  which  drained  from  the  surrounding  hills,  and  that  thef 
stream  formed  by  this  water  carried  a  substantial  current  during 
the  season  of  rainfall  and  thereafter  while  the  snows  in  the  sur- 
rounding mountains  were  melting,  beginning  to  run  about  Novem- 
ber or  December,  although  ceasing  entirely  about  June,  as  the  dry 
season  advanced,  a  finding  that  there  was  no  stream  or  watercourse 
in  the  canyon  was  contrary  to  the  evidence. 

lb. — Natural  Watercourse — Character  not  Lost  by  Lono-oontinued 
Diversion. — If  a  canyon  is  in  fact  a  watercourse  under  natural 
conditions,  it  does  not  lose  that  character  by  a  mere  diversion, 
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however  long  continued,  although  the  rights  of  a  riparian  owner 
may  be  subordinated  to  those  of  the  appropriator. 

Id.— Appeopriator'8  Eiahtv— ForfbItuee  by  Nonuseb  —  Abandonment 
— Distinction  Between— Intent. — Sefction  1411  of  the  Civil  Code 
providing  that  "the  appropriation  must  be  for  some  useful  or  bene- 
ficial purpose,  and  when  the  appropriator  or  his  successor  in  in- 
terest ceases  to  use  it  [the  water]  for  such  a  purpose,  the  right 
ceases/'  lays  down  a  rule  for  the  forfeiture  of  a  right  by  non- 
user,  which  is  entirely  distinct  from  abandonment,  which  depends 
upon  proof  of  an  intent  to  relinquish  permanently  the  possession 
and  enjoyment  of  a  property  right. 

Id. — ^Evidence  of  Intent  to  Abandon — Nonuseb. — ^Nonuser  affords  evi- 
dence from  which  the  intent  to  abandon  may  be  inferred,  but  nonuser 
for  a  sufficient  period  ends  the  right,  regardless .  of  the  appropri- 
atorls  intent. 

L>.— Limitation  of  UsurEUcruAET  "Rlqht  —  Prescbiption. — ^Where  a 
valid  appropriation  had  been  made  by  a  water  company  of  water 
flowing  in  a  natural  watercourse,  while  the  land  below  the  point 
of  diversion  was  still  a  part  of  the  public  domain,  and  a  part  of 
the  land  bordering  on  the  stream  below  had  since  passed  into  the 
ownership  of  one  claiming  a  superior  right  in  the  flow  as  against 
the  right  of  the  appropriator,  who,  it  was  asserted,  had  failed  to 
apply  the  water  to  a  beneficial  use,  the  appropriator's  position  was 
not  strengthened  by  resting  its  right  on  prescription,  since  all  such 
appropriator  could  acquire  by  diverting  or  impounding  the  water 
was  a  usufructuary  right  and  not  an  ownership  in  the  corpus  of 
the  water,  except  perhaps  so  much  thereof  as  it  had  actually  reduced 
to  possession  in  its  reservoir. 

Id. — Storage  of  Wateb  in  Besbbvoib  not  a  Beneficial  Use. — Storage 
of  water  in  a  reservoir  is  a  mere  means  to  the  end  of  applying 
it  to  a  beneficial  use,  and  not  in  itself  a  beneficial  use. 

I2>.— Water  Impounded  in  Excess  of  Beneficial  Use — ^Evidence — 
Finding. — Evidence  in  an  action  by  a  riparian  proprietor  against 
an  appropriator  of  water  examined  and  found  insufficient  to  sus- 
tain a  finding  that  the  defendant  and  its  predecessors  had,  for 
more  than  forty  years,  continuously  applied  all  the  water  impounded 
by  it  to  useful  and  beneficial  purposes. 

Id, — Bight  of  Biparian  Owner  in  Excess. — In  such  case  the  riparian 
owner  below  the  point  of  diversion  is  entitled  to  insist  that  the 
appropriator  shall  permit  the  escape  into  the  canyon  constituting 
the  watercourse  of  the  natural  flow  over  and  above  what  is  re- 
quired to  enable  the  appropriator  to  meet  its  reasonable  needs, 
measured  by  its  maximum  requirements  during  the  five  years  pre- 
ceding the  commencement  of  the  action. 

APPEAL  from   a  judgment  of  the  Superior  Court  of 
Plumas  County.    H.  D.  Gregory,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
R.  H.  Cross,  and  Arthur  H.  Brandt,  for  Appellant. 
W.  H.  Spaulding,  for  Respondent 

SLOSS,  J. — The  defendant  has  for  many  years  maintained 
a  reservoir  in  Round  Valley,  Plumas  County,  impounding 
water  by  means  of  a  dam  at  the  head  of  North  Canyon,  a 
narrow  ravine  leading  from  the  northerly  end  of  the  valley. 
Sales  of  water  so  stored  have  been  made  from  time  to  time 
to  consumers  at  various  points  below  the  dam.  When  this 
action  was  commenced  the  plaintiff  was  in  possesion,  under 
the  then  owner,  of  certain  mining  property  situate  in  North 
Canyon,  a  short  distance  below  the  defendant's  dam.  Pend- 
ing the  suit,  plaintiff  has  acquired  title  to  such  property. 

The  action  was  brought  upon  the  theory  that  plaintiff's 
land  was  riparian  to  a  natural  stream  running  through  North 
Canyon,  and  that  defendant  was  controlling  water  im- 
pounded by  its  dam  in  such  manner  as  to  invade  plaintiff's 
riparian  rights.  Judgment  was  entered  in  favor  of  the  de- 
fendant, and  the  plaintiff  appeals. 

It  will  not  be  necessary,  for  present  purposes,  to  recite  the 
allegations  of  the  pleadings,  or  to  refer  to  any  of  the  findings, 
eiEcept  those  which  are  made  the  basis  of  attack  by  the  appel- 
lant. These  findings  are,  in  effect,  that  there  is  no  stream  or 
watercourse  in  North  Canyon,  as  alleged  by  the  plaintiff,  and 
that  defendant  and  its  predecessor  have  for  more  than  forty 
years  last  past  continuously  applied  all  of  the  water  in  the 
reservoir  to  useful  and  beneficial  purposes. 

There  is  little  conflict  in  the  evidence.  It  appears  that  the 
reservoir  site  covers  some  four  hundred  acres.  The  country  is 
mountainous,  the  surface  of  the  reservoir  being  at  an  eleva- 
tion of  over  four  thousand  feet.  The  fall  of  rain  and  snow 
on  the  surrounding  hills  drains  naturally  into  Round  Valley. 
Whether  or  not  this  water  reaches  the  valley  through  well- 
defined  streams — on  this  there  is  some  conflict  in  the  testi- 
mony— the  record  leaves  no  room  for  doubt  that,  before  any 
dam  was  constructed,  there  was,  in  the  winter  and  spring  of 
each  year,  a  discharge  of  a  stream  of  water  from  the  north- 
erly end  of  the  valley  into  and  through  North  Canyon.  This 
stream  was  of  the  character  familiar  in  this  state,  and  in 


Digitized  by 


Google 


June,  1918.]    Lindblom  v.  Round  Valley  Water  Co.    453 

other  semi-arid  regions.  It  carried  a  substantial  curreut  of 
water  during  the  season  of  rainfall,  and  thereafter  while  the 
snows  in  the  surrounding  mountains  were  melting,  but  the 
flow  ceased  entirely  as  the  dry  summer  season  advanced.  In 
ordinary  seasons  water  began  to  run  in  November  or  Decem- 
ber, and  ceased  about  June.  The  bottom  of  North  Canyon 
bore  every  aspect  of  a  well-defined  stream  channel.  It  is,  of 
course,  not  necessary  to  the  existence  of  a  watercourse  that 
the  flow  should  be  continuous  throughout  the  year.  (Lux  v. 
Haggin,  69  Cal.  255,  417,  418,  [4  Pac.  919,  10  Pac.  674] ; 
Spangler  v.  San  Francisco,  84  Cal.  12,  [18  Am.  St.  Rep.  158, 
23  Pac.  1091] ;  Los  Angeles  Cemetery  Assn.  v.  Los  Angeles, 
103  Cal.  461,  [37  Pac.  375] ;  Euffner  v.  Sawday,  153  Cal.  86, 
[94  Pac.  424].)  The  finding  that  North  Canyon  was  not  a 
watercourse  was,  apparently,  based  upon  the  theory  that  the 
waters  running  down  the  ravine  were  flood  waters,  and  hence 
not  a  part  of  the  stream  to  whose  flow  the  riparian  owner 
was  entitled.  {Oallatin  v.  Corning  Irr,  Co.,  163  Cal.  405, 
[Ann.  Cas.  1914A,  74,  126  Pac.  864].)  But  the  record  does 
not  support  this  theory.  The  evidence  is  clear  to  the  effect 
that  the  water*  running  into  Round  Valley  (and,  except  as 
intercepted  by  the  defendant,  down  North  Canyon)  consisted 
of  the  runoff  from  the  usual,  and  annually  recurring,  fall  of 
rain  and  snow.  Such  water,  when  running  in  a  defined 
stream,  constitutes  a  watercourse  to  which  the  riparian  pro- 
prietor's rights  attach.  {MUler  &  Lux  v.  Madera  etc.  Co., 
155  Cal.  76,  77,  [22  L.  R  A.  (N.  S.)  391,  99  Pac.  502],  and 
cases  cited.)  The  flrst  of  the  findings  assailed  must,  there- 
fore, be  held  to  be  contrary  to  the  evidence.  If  North  Can- 
yon was,  under  natural  conditions,  a  watercourse,  it  w^ould 
not  lose  that  character  by  a  mere  diversion,  however  long- 
continued,  although  the  rights  of  the  riparian  owner  might 
be  subordinate  to  those  of  the  appropriator.  We  are  brought, 
then,  to  the  considera'tion  of  the  second  of  the  findings  above 
mentioned,  the  one  which  declares  that  defendant  has  for 
many  yeans  applied  all  the  Water  to  useful  and  beneficial 
purposes. 

A  dam  was  first  built  across  the  mouth  of  North  Canyoii,in 
1861  or  1862.  It  was  washed  out  soon  after,  and  another, 
constructed  to  replace  it,  was  also  carried  away.  Thereafter 
a  third  dam  was  built  by  Judkins  and  Kellogg  for  the  pur- 
pose of  storing  water  for  sale  to  mines  in  the  vicinity.    In 
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1876,  the  defendant  purchased  the  rights  of  Judkina  and 
Eellogg,  and  it  has  been  in  possession  of  the  property  ever- 
since.  During  all  the  intervening  period  it  has  maintained 
the  dam  and  the  reservoir,  and  has  sold  water  for  the  genera- 
tion of  power  to  mines  at  various  points  below  the  dam. 
During  all  this  time  it  has  claimed  and  exercised  the  right 
to  control  all  the  water  coming  into  its  reservoir.  At  times 
it  has  discharged  surplus  water  into  North  Canyon  through 
a  pipe  or,  later  on,  through  a  spillway.  But  such  discharge 
has  been  absolutely  controlled  by  it,  and  has  been  resorted  to 
when  it  seemed  advisable  to  lower  the  surface  of  the  reservoir 
for  the  protection  of  the  dam.  In  selling  water  to  consumers 
defendant  has  acted  as  a  public  service  corporation,  receiving 
the  rates  fixed  from  time  to  time  by  the  county  board 
of  supervisors. 

The  plaintiff  went  into  possession  of  the  property  now 
owned  by  him  some  months  before  the  commencement  of  the 
action.  At  first  he  took  water  from  the  defendant,  paying 
the  regular  rates  therefor.  Thereafter  he  refused  further 
payment,  and  the  resulting  controversy  finally  culminated  in 
the  institution  of  this  action,  in  which  he  sought,  among  other 
things,  an  injunction  restraining  the  defendant  from  cutting 
off  the  flow  of  water  to  his  mining  property. 

About  1883  the  defendant  had  strengthened  and  enlarged 
the  dam,  thereby  increasing  the  storage  capacity  of  its  reser- 
voir. It  was  then  serving  water  to  a  considerable  number  of 
mines,  and  their  requirements  were  such  as  to  fairly  consume 
the  flow  which  the  reservoir  could  furnish.  This  state  of 
facts  continued,  as  is  conceded  by  the  appellant  in  its  brief, 
for  a  sufficiently  long  period  to  give  the  defendant  "an  ap- 
propriative  right  to  all  the  water  draining  from-  the  Round 
Valley  watershed  to  the  full  extent  of  the  capacity  of  the 
reservoir."  The  appellant  further  admits,  as,  under  the 
concession  just  quoted,  he  necessarily  m\ist,  that  the  defend- 
ant's diversion  and  impounding  of  the  water  was  at  one  iime 
under  a  right  paramount  to  the  rights  of  the  plaintiff  as  a 
riparian  proprietor  on  North  Canyon.  The  sole  contention 
in  this  regard  is  that  the  defendant  has,  by  failing  for  five 
years  to  apply  the  whole  of  the  water  so  impounded  by  it  to  a 
useful  and  beneficial  purpose,  lost  the  right  it  once  owned 
and.  en  joyed.  Section  1411  of  the  Civil  Code  provides  that 
**the  appropriation  must  be  for  some  useful  or  beneficial  pur- 


Digitized  by 


Google 


June,  1918.]     Lindblom  v.  Round  Valley  Water  Co.    455 

pose,  and  when  the  appropriator  or  his  successor  in  interest 
ceases  to  use  it  for  such  a  purpose,  the  right  ceases."  In 
SnvUh  V.  Hawkins,  110  Cal.  122,  [42  Pac.  453],  it  was  held 
that  this  section  lays  down  a  rule  for  the  forfeiture  of  a  right 
by  nonuser.  Such  forfeiture  is  entirely  distinct  from  aban- 
donment, which  depends  upon  proof  of  an  intent  to  perma- 
nently relinquish  the  possession  and  enjoyment  of  a  property 
right.  (Utt  V.  Frey,  106  Cal.  397,  [39  Pac.  807].)  Nonuser 
affords  evidence  from  which  the  intent  to  abandon  may  be 
inferred;  but  it  is  merely  evidence  of  such  intent.  Under 
section  1411,  however,  nonuser  ends  the  right,  regardless  of 
the  appropriator 's  intent. 

The  section  does  not  prescribe  any  length  of  time  during 
which  the  nonuser  must  continue,  but  in  Smith  v.  Hawkins 
the  court,  applying  the  analogy  of  the  statutes  relating  to  ad- 
verse possession  and  prescription,  laid  down  the  rule  that  the 
right  was  lost  by  a  failure,  for  a  period  of  five  years,  to  apply 
the  water  to  a  useful  or  beneficial  purpose.  On  a  second 
appeal  in  the  same  case  the  court  restated  the  doctrine,  and 
extended  its  application  to  a  partial  failure  to  apply  water 
to  a  beneficial  use,  declaring  that  the  appropriator  could 
hold,  as  against  one  subsequent  in  right,  ''only  the  maximum 
quantity  of  water  which  he  shall  have  devoted  to  a  beneficial 
use  at  some  time  within  the  period  by  which  his  right  would 
otherwise  be  barred  for  nonuser."  (Smith  v.  Hawkins,  120 
Cal.  86,  [52  Pac.  139].) 

The  theory  underlying  section  1411,  as  intrepreted  in  these 
cases,  is  thus  explained  in  the  decision  on  the  first  appeal  in 
Smith  V.  Hawkins:  ** Considering  the  necessity  of  water  in 
the  industrial  affait^  of  this  state,  it  would  be  a  most  mis- 
chievous perpetuity  which  would  allow  one  who  has  made  an 
appropriation  of  a  stream  to  retain  indefinitely,  as  against 
other  appropriators,  a  right  to  the  water  therein,  while  fail- 
inpj  to  apply  the  same  to  some  useful  or  beneficial  purpose." 
(110  Cal.  127,  [42  Pac.  454].)  The  reasoning  is  as  appli- 
cable to  the  situation  of  the  parties  in  this  case  as  it  was  to 
that  of  the  opposing  claimants  in  Smith  v.  Hawkins,  There, 
as  here,  a  valid  appropriation  had  been  made  while  the  land 
below  the  point  of  diversion  was  still  a  part  of  the  public 
domain.  There,  as  here,  a  part  of  that  land,  bordering  on 
the  stream,  had  passed  into  the  ownership  of  one  claiming  a 
superior  right  in  the  flow  as  against  the  prior  appropriator 
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who,  it  was  asserted,  had  failed  to  apply  the  water  to  a  bene- 
ficial use.  The  defendant's  position  is  not  strengthened  by 
resting  its  right  on  the  basis  of  prescription.  All  it  could 
acquire,  by  diverting  or  impounding  the  water,  was  a  usu- 
fructuiary  right  (Wiel  on  Water  Rights,  3d  ed.,  sec.  18),  not 
an  ownership  in  the  corpus  of  the  water,  except,  perhaps,  so 
much  thereof  as  it  has  actually  reduced  to  possession  in  its 
reservoir.  The  matter  here  in  dispute  is  not  the  ownership  of 
any  particular  quantity  now  impounded,  but  the  right  to  dam 
and  control  the  water  as  it  runs  into  and  through  Round 
Valley.  Storage  of  water  in  a  reservoir  is  not  in  itself  a 
beneficial  use.  It  is  a  mere  means  to  the  end  of  applying  the 
water  to  such  use.  (Eiinney  on  Irrigation,  2d  ed.,  p.  1480.) 
The  defendant's  prescriptive  rights  do  not  extend  to  the  im- 
pounding of  the  water  for  the  mere  purpose  of  holding  it  in 
storage.  If,  then,  the  defendant  has  ceased  for  a  period  of 
more  than  five  years  to  apply  to  a  beneficial  use  any  part  of 
the  water  so  retained  and  impounded  by  it,  the  considera- 
tions of  public  policy  pointed  out  in  Smith  v.  Hawkins, 
supra,  demand  that  it  shall  not  be  permitted  to  continue  the 
diversion  and  storage  of  the  excess  over  its  legitimate  needs, 
and  thus  prevent  the  application  of  such  excess  to  the  needs 
of  others  who,  if  there  had  been  no  impounding  by  the  de- 
fendant, would  have  been  entitled  to  use  it. 

The  evidence  in  this  case  fairly  shows  that  for  a  period  of 
more  than  five  years  before  the  commencement  of  the  action 
the  defendant  had  not  applied  to  beneficial  uses  all  of  the 
water  so  impounded  by  its  dam  and  reservoir.  While  there 
is  some  suggestion  in  the  evidence  that  the  defendant  sup* 
plied  water  for  irrigation,  as  well  as  for  mining  purposes,  the 
record  indicates  very  clearly  that  the  service  of  water  for 
irrigation  was  too  trifling  to  be  worth  considering.  Substan- 
tially the  sole  use  was  for  mining  purposes.  As  we  have  said 
above,  this  use  was  at  one  time  sufficient  to  call  for  the  entire 
capacity  of  defendant's  works.  But  from  about  1890  there 
was  a  marked  decrease  in  the  number  of  mines  supplied  by 
the  defendant.  Some  of  the  mines  were  closed,  and  the  de- 
mand on  the  defendant  for  water  became  and  remained  much 
less  than  it  had  been.  The  testimony  elicited  from  defend- 
ant's own  witnesses  shows,  without  substantial  conflict,  that 
for  many  years  the  Round  Valley  Water  Company  had  been 
selling  considerably  less  than  the  amount  of  water  which,  on 
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an  average,  its  reservoir  was  capable  of  supplying  each  day 
through  the  year.  We  recognize,  of  course,  that  a  water  com- 
pany supplying  a  public  use  is  entitled  to  divert  and  impound 
water  in  excess  of  its  exact  daily  requirement  at  a  given  time. 
Provision  may  be  made  to  cover  loss  or  wastage  in  transmis- 
sion, and  reasonably  anticipated  growth  of  demand.  So,  too, 
the  company  should  be  permitted  to  store  a  surplus  to  meet 
emergencies,  such  as  a  diminution  of  the  supply  which  may 
occur  from  time  to  time  in  years  of  light  rainfall.  But,  mak- 
ing all  allowance  for  these  factors  (none  of  /which  was  fully 
developed  in  the  evidence) ,  the  record  as  it  now  stands  forces 
the  conclusion  that  for  more  than  the  statutory  period  there 
had  been  an  impounding  and  control  of  an  amount  of  water 
substantially  in  excess  of  the  reasonable  requirements  of  the 
defendant.  The  finding  that  for  more  than  forty  years  last 
past  the  defendant  and  its  predecessors  had  continuously  ap- 
plied all  of  the  water  to  useful  and  beneficial  purposes  is, 
therefore,  not  sustained  by  the  evidence. 

In  so  far  as  the  right  to  any  of  the  water  had  been  for- 
feited by  nonuser,  the  plaintiff  would  be  entitled  to  have  the 
amount  so  forfeited  flow  down  the  stream  in  its  accustomed 
course.  This  does  not  mean  that  the  plaintiflP  may  claim  any 
benefit  from  the  maintaining  by  the  defendant  of  its  dam  and 
reservoir.  He  is  not  in  a  position  to  demand  that  the  de- 
fendant shall,  by  its  artificial  works,  furnish  a  constant  flow 
of  water  in  North  Canyon  throughout  the  year.  His  only 
rights  are  those  which  he  would  have  had  under  the  natural 
conditions  existing  before  the  dam  was  erected,  subject  to  the 
deduction  of  so  much  of  the  water  as  defendant  has  contin- 
uously applied  to  a  beneficial  use.  In  other  words,  he  cannot 
require  the  defendant  to  discharge  any  water  into  the  stream 
during  those  months  in  which  there  would  be  no  flow  if  no 
dam  had  ever  been  built.  He  may  merely  insist  that,  during 
the  months  of  natural  flow,  the  defendant  shall  permit  the 
escape  into  the  canyon  of  the  surplus  of  the  natural  flow  over 
and  above  what  is  required  to  enable  the  defendant  to  meet 
its  reasonable  needs,  measured  by  its  maximum  requirements 
during  the  five  years  preceding  the  commencement  of  the 
action. 

The  respondent  contends  that  a  certain  deed  made  to  the 
defendant  by  plaintiff's  predecessors  in  interest  granted,  at 
least  by  necessary  implication,  the  right  to  maintain  the  dam 
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and  reBervoir  in  the  manner  in  which  fhey  had  been  main*, 
tained,  and  estopped  the  plaintiff  from  objecting  to  the  de- 
fendant's conduct.  No  right  based  upon  this  deed  was  set 
up  in  the  defendant's  answer,  nor  is  there  any  finding  bear- 
ing upon  this  claim.  We  do  not,  therefore,  find  it  necessary 
to  consider  whether  the  deed,  properly  construed,  has  the 
effect  claimed  for  it.  If,  upon  another  trial,  the  defendant 
desires  to  rely  upon  this  ground  of  defense,  it  should  make 
application  to  the  court  below  for  leave  to  amend  its  answer 
accordingly. 
The  judgment  is  reversed. 

Shaw,  J.,  and  Richards,  J.,  pro  tenk,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  5559.    In  Bank.— June  29,  1918.] 

JOSEPH  R.  BINFORD,  Respondent,  v.  LUCHjE  BOYD, 

Appellant. 

OONSTITUTIONAL  LaW — POUCE   POWEB— LIMITATION   ON   EZERGISE. — The 

exercise  of  the  police  power  is  available  only  for  the  purpose  of 
promoting  the  general  welfare,  the  interests  of  the  publie  as  dis- 
tinguished from  those  of  individuals  or  persons. 

Id. — Bight  of  Contract — Statutes.— The  legislature  may  prescribe  the 
form  in  which  contracts  shall  be  executed,  in  order  that  they  may 
be  valid  or  binding,  but  it  cannot  limit  the  right  of  parties  to  in- 
corporate into  their  contracts,  otherwise  valid,  such  terms  as  may 
be  mutually  satisfactory  to  them. 

lb.— Statutory  CJoNSTBucTnoN — ^Polick  Regulation — General  Rule. — 
In  determining  the  effect  of  a  statute. enacted  as  a  police  regula- 
tion to  promote  the  public  good  and  purporting  to  change  or  limit 
the  right  of  contract  for  that  purpose,  the  rule  is  that  the  changes 
it  effects  in  such  right  are  those  only  which  it  expressly  declares 
or  those  only  which  are  necessarily  implied  from  the  language  used. 
The  invasions  it  makes  on  constitutional  rights  are  not  to  be  carried 
farther  than  is  necessary  to  protect  the  public  from  the  evils  in- 
tended to  be  removed,  unless  the  language  compels  such  meaning, 
and  such  effect  is  reasonably  calculated  to  secure  the  legitimate 
objects  for  which  the  power  is  ezereised. 
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Id.— AscHiTXCTUEE — ^AcT  Eequlatino  Pbaotici — Thxobt  on  Which 
Statute  Upheld. — The  act  regulating  the  practice  of  architecture 
(Stats.  1901,  p.  641;  amended,  Stats.  1903,  p.  522)  cannot  be 
upheld  as  a  police  measure,  on  the  ground  that  it  tended  to  pro- 
mote the  prosperitj  of  those  following  the  profession  of  archi- 
tecture by.  giving  such  persons,  who  could  obtain  a  license  an 
advantage  oyer  others,  but  only  upon  the  theory  that  it  was  in- 
jurious to  the  public  interest  to  allow  unskilled  and  unqualified 
persons  to  prepare  plans  and  specifications  for  the  erection  of 
buildings,  owing  to  dangers  which  might  arise  from  defects  in  plans 
of  construction. 

ID^ — OosPORATiONS,  EiTECT  OT  STATUTE  UPON. — The  terms  of  the  act 
regulating  the  practice  of  architecture  (Stats.  1901,  p.  641)  show 
clearly  that  it  was  directed  only  to  individuals  aa  distinguished 
from  corporations. 

Id. — ^Employment  of  Quaufied  Architects  bt  Others. — Either  a  eor- 
poration  or  an  individual  may  employ  certificated  architects,  have 
them  prepare  plans  and  specifications,  and  furnish  such  plans  and 
•pecifications  to  other  persons,  without  transgressing  the  terms  of 
the  act  regulating  the  practice  of  architecture  (Stats.  1901,  p.  641). 

Ajbsionment  of  Cause  of  Action — ^Description  of  Claim  on  Assign- 
ment— Immaterial  Ekaoa  in  Date. — ^An  erroneous  date  contained 
in  a  description  may  be  disregarded  where  the  context,  in  connection 
with  the  attending  circumstances,  sufficiently  describes  the  thing 
without  the  aid  of  the  date. 

Appeal— Findings — Failure  to  Specify  Error. — A  claim  that  a  finding 
is  not  sustained  by  the  evidence,  cannot  be  considered  on  appeal 
from  the  judgment,  in  the  absence  of  a  specification  in  the  bill  of 
exceptions  that  the  finding  is  not  sustained  by  the  evidence. 

oofrpobations — forfeiture  of  charter — assignment  of  cause  of 
Action — Trustees  as  Assignors — Pleading — ^Waiver  of  Defect 
ON  Appeal. — Where  an  uncertainty  in  the  complaint  is  not  made 
ground  of  demurrer,  and  evidence  is  given  at  the  trial  without  objec- 
tion, which  removes  the  uncertainty  and  the  court  finds  the  fact, 
the  defect  is  waived. 

Motion  to  Vacate  Judomentv— Surprise,  Inadvertence,  or  Excusable 
Neglect — Insufficient  Excuse. — The  fact  that  plaintiff's  attor- 
ney, two  months  before  the  trial,  informed  defendants'  attorney 
that  he  intended  to  amend  the  complaint,  does  not  excuse  the  latter 
from  preparing  for  trial  at  the  time  set  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  motion  to 
vacate  a  judgment.    Chas.  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Alfred  H.  McAdoo,  and  A.  C.  Lawson,  for  Appellant. 
Earl  Curtifl  Peek,  for  Respondent. 

SHAW,  J. — The  defendant  has  appealed  from  the  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  her 
motion  to  set  aside  said  judgment  on  the  ground  that  it  was 
taken  against  her  by  surprise,  inadvertence,  and  excusable 
neglect. 

The  action  is  maintained  by  Binford  as  assignee  of  the 
Dutro-Wren  Construction  Company,  a  corporation.  The  ob- 
ject of  the  action  was  to  recover  $775,  claimed  to  have  been 
owing  to  the  plaintiff's  assignor  for  the  preparation  of  cer- 
tain plans  and  specifications  for  the  construction  of  a  build- 
ing to  be  erected  for  the  defendant  and  certain  other  parties 
who  were  made  defendants,  but  who  have  not  appealed.  The 
answer  denies  the  assignment  of  the  claim  to  the  plaintiff. 
It  also  denies  that  the  defendants  are  or  were  indebted  to  the 
plaintiff's  assignor,  and  denies  that  they  ever  requested  said 
assignor  to  furnish  any  plans  and  specifications  for  them,  or 
that  they  agreed  to  pay  the  value  thereof  to  said  assignor, 
and  pleads  the  bar  of  the  statute  of  limitations  as  prescribed 
in  section  339  of  the  Code  of  Civil  Procedure. 

It  appears  from  the  evidence  that  the  Dutro-Wren  Con- 
struction Company  offered  to  make  plans  and  specifications 
for  the  building  to  be  erected  by  the  defendants;  that  in  ac- 
cordance with  such  offer  it  prepared  such  plans  and  specifica- 
tions ;  that  the  same  were  accepted  by  Lucile  Boyd  on  behalf 
of  herself  and  the  other  parties  interested,  and  that  owing  to 
their  inability  to  obtain  sufficient  money  wherewith  to  erect 
the  building,  they  did  not  go  on  with  the  enterprise,  and  did 
not  use  the  plans  and  specifications. 

The  main  defense  is  based  on  the  proposition  that  the  con- 
tract was  unlawful  because  it  violates  provisions  of  the  act  of 
1901  entitled,  **An  Act  to  Regulate  the  Practice  of  Archi- 
tecture" (Stats.  1901,  p.  641).  The  act  establishes  a  state 
board  of  architecture,  and  empowers  said  board  to  examine 
persons  who  desire  to  follow  the  profession  of  an  architect, 
and  to  issue  to  them  licenses  for  that  purpose.  Section  5 
makes  it  a  misdemeanor,  punishable  by  fine,  **for  any  person 
to  practice  architecture  without  a  certificate  in  this  state," 
and  further  provides  **that  nothing  in  this  act  shall  prevent 
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any  person  from  .  .  .  furnishing  plans  or  other  data  for 
buildings  for  other  persons,  provided  the  person  so  furnish- 
ing such  plans  or  data  shall  fully  inform  the  person  for 
whom  such  plans  or  data  are  furnished,  that  he,  the  person 
furnishing  such  plans,  is  not  a  certified  architect." 

The  evidence  shows  that  the  officers  of  the  Dutro-Wren 
Construction  Company,  who  made  the  contract  with  Lucile 
Boyd  for  the  plans  in  question,  did  not  inform  her  that  said 
company  or  the  persons  whom  they  had  employed  to  prepare 
such  plans  and  specifications  were  not  certificated  architects ; 
that  they  said  nothing  at  all  to  her  on  that  subject.  The 
company  did  in  fact  employ  one  Teepel,  a  duly  certificated 
architect,  to  prepare  said  plans  and  specifications  for  the  said 
building.  He  prepared  for  said  company  the  plans  and  speci- 
fications which  the  defendant  accepted.  The  claim  of  re- 
spondent is  that  the  statute  of  1901  does  not  apply  to  the 
facts  of  this  case. 

The  exercise  of  the  police  power  is  available  only  for  the 
purpose  of  promoting  the  general  welfare,  the  interests  of  the 
public  as  distinguished  from  those  of  individuals  or  persons. 
It  cannot  be  used  to  promote  private  gain  or  advantage,  except 
so  far  as  the  same  may  also  promote  the  public  interest  and 
welfare,  and  it  is  the  latter,  and  not  the  former,  effect  which 
forms  the  basis  of  the  power  and  warrants  its  exercise.  The 
constitution  declares  that  all  men  are  by  nature  free  and  in- 
dependent and  have  certain  inalienable  rights,  among  which 
are  those  of  acquiring,  possessing,  and  protecting  property, 
and  pursuing  and  obtaining  safety  and  happiness.  (Art.  I, 
sec.  1.)  These  rights  are  invaded  if  the  individual  **is  not  at 
liberty  to  contract  with  others  respecting  the  use  to  which  he 
may  subject  his  property,  or  the  manner  in  which  he  may 
enjoy  it.  The  legislature  may  prescribe  the  form  in  which 
contracts  shall  be  executed  in  order  that  they  may  be  valid  or 
binding,  but  it  cannot  limit  the  right  of  parties  to  incorpo- 
rate into  their  contracts  respecting  property,  otherwise  valid, 
such  terms  as  may  be  mutually  satisfactory  to  them.  .  .  .  The 
right  of  the  owner  of  land  to  contract  with  a  builder  for  its 
improvement  and  to  compensate  him  therefor  ...  is  the 
same,  and  as  inalienable,  as  the  right  of  the  owner  of  any 
other  property  to  contract  respecting  the  payment  for  any 
improvement  thereof.'*  {Stimson  Mill  Co.  v.  Braun,  136 
Cal.  125,  [89  Am.  St.  Rep.  116,  57  L.  B.  A.  726,  68  Pac. 
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481].)  This  right  of  contract,  however,  is  subject  to  such 
reasonable  police  regulations  as  the  legislature  may  enact 
tending  to  promote  the  public  good.  In  determining  the 
-effect  of  a  statute  having  such  object,  and  which  purports  to 
change  or  limit  the  right  of  contract  for  that  purpose,  the  rule 
is  that  the  changes  which  it  effects  in  such  right  are  those 
only  which  it  expressly  declares  or  which  are  necessarily 
implied  from  the  language  used.  The  invasions  it  makes 
on  constitutional  rights  are  not  to  be  carried  farther  than  is 
necessary  to  protect  the  public  from  the  evils  intended  to  be 
removed,  unless  the  language  compels  such  meaning  and  such 
effect  is  reasonably  calculated  to  secure  the  legitimate  objects 
for  which  the  power  is  exercised.  Prior  to  this  statute  there 
was  no  restriction  upon  the  right  of  any  person  to  contract 
for  or  to  furnish  plans  and  specifications  for  another,  or  to 
follow  the  profession  of  architecture.  All  persons  were  at 
liberty  to  form  corporations  for  any  lawful  purpose,  and  such 
corporations,  when  formed,  had  full  capacity  and  power  to 
make  all  contracts  necessary  or  convenient  for  the  carrying 
out  of  their  lawful  powers.  The  statute  cannot  be  upheld  as 
a  police  measure  on  the  ground  that  it  tended  to  promote  the 
prosperity  of  those  following  the  profession  of  architecture 
by  giving  such  persons,  who  could  obtain  a  license,  an  advan- 
tagci  over  others. 

It  can  only  be  upheld  upon  the  theory  that  the  legislature 
believed  that  it  was  injurious  to  the  public  interest  to  allow 
unskilled  and  unqualified  persons  to  prepare  plans  and  speci- 
fications for  the  erection  of  buildings,  owing  to  the  dangers 
which  might  arise  from  defects  in  plans  or  construction.  The 
.  terms  of  the  act  show  clearly  that  it  was  directed  only  to  in- 
dividuals as  distinguished  from  corporations.  It  requires  an 
examination  of  the  person  who  applies  for  license,  and  its 
language  shows  that  a  license  can  be  given  only  to  human 
beings  and  not  to  artificial  creations  such  as  corporations. 
As  a  corporation  could  not  obtain  a  license  to  engage  in  the 
profession  of  architecture,  and  as  it  must  act  wholly  by 
human  agency,  it  could  engage  in  that  art  or  business  only  by 
employing  individuals  who  would  carry  on  that  business  as 
its  officers,  agents,  or  employees.  The  act  is  effective  upon 
corporations  only  to  this  extent,  that  if  it  undertakes  to  do 
business  of  that  character,  either  the  persons  whom  it  en- 
gages therein  must  be  certificated  architects  under  this  statute. 
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or,  when  eontracting  for  plans  and  specifications  for  the  erec- 
tion of  bnildings  for  other  persoos,  such  persons  most  be  in- 
formed that  the  plans  and  specifications  will  be  prepared  by 
someone  who  is  not  a  certificated  architect.  The  act  does  not 
prohibit  a  corporation  from  eontracting  to  furnish  to  another 
person  plans  and  specifications  which  are  to  be  prepared  by  a 
third  person  who  is  a  certificated  architect.  Nor  is  there 
anything  in  the  object  of  the  act,  or  the  evils  to  be  removed 
thereby,  which  would  raise  the  necessary  implication  that  it 
was  intended  to  prevent  such  practice.  The  main  object  of 
the  act,  so  far  as  filmishing  plans  and  specifications  alone  is 
involved,  was  to  secure  the  erection  of  buildings  from  plans 
prepared  by  those  who  were  sufSciently  schooled  iji  the  pro- 
fession to  secure  a  license  from  the  state  board  and  who  had 
complied  with  the  state  law  by  securing  such  license.  But 
it  was  deemed  best  to  qualify  the  absolute  prohibition  of  the 
law  by  allowing  the  owners  of  property  and  persons  who  were 
not  certificated  architects  to  contract  freely  with  each  other 
for  furnishing  such  plans  and  specifications,  provided  the 
person  furnishing  the  same  informed  the  owner  that  he  was 
not  a  certificated  architect.  It  is  obvious  that  if  such  plans 
and  specifications  have  been  prepared  by  certificated  archi- 
tects, there  could  be  no  object  in  which  the  public  are  con- 
cerned which  should  prevent  the  sale  thereof  by  the  person 
who  prepared  them,  or  by  someone  to  whom  he  has  sold  them. 
The  act  as  a  whole  shows  that  it  was  not  intended  to  prevent 
the  sale  of  plans  prepared  by  a  qualified  person,  but  to  pre- 
vent their  preparation  by  an  unqualified  person,  unless  the 
purchaser  was  informed  of  that  fact.  The  act  does  not  for- 
bid a  corporation  to  employ  certificated  architects,  have  them 
prepare  plans  and  specifications,  and  then  furnish  such  plans 
and  specifications  to  other  persons.  Either  a  corporation  or 
an  individual  could  do  this  without  transgressing  the  terms 
of  the  act  when  interpreted  in  the  light  of  its  object  and  pur- 
pose. The  corporation  was,  therefore,  acting  lawfully  in  the 
matter. 

We  are,  therefore,  of  the  opinion  that  the  objections  to  the 
validity  of  this  contract  are  not  well  taken,  and  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  plans  and 
specifications  so  furnished. 

It  is  claimed  that  the  evidence  does  not  show  an  assignment 
to  the  plaintiff  of  the  claim  of  the  Dutro-Wren  contract  sued 
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on.  The  assignment  was  offered  in  evidence  and  describes 
the  assignment  as  the  claim  of  said  corporation — naming  it — 
against  the  defendants — naming  them — ^**  arising  out  of  cer- 
tain plans  and  specifications 'furnished  to  them  by  the  said 
Dutro-Wren  Construction  Company  between  July,  1912,  and 
September,  1912."  The  defect  in  the  proof,  as  claimed, 
arises  from  the  fact  that  the  plans  and  specifications  were  not 
furnished  in  1912,  but  were  furnished  in  1913,  sometime  be- 
tween May  and  September,  and  it  is  argued  that  the  assign- 
ment must  therefore  cover  some  other  claim  and  not  that 
which  constitutes  the  cause  of  action  sued  on.  There  is  no 
pretense  that  the  said  company  ever  furnished  any  other 
plans  and  specifications  to  the  defendants.  From  this  fact  it 
is  plain  that  the  description  in  the  assignment  could  only  be 
interpreted  to  refer  to  those  which  were  furnished,  and  the 
description  would  be  sufficient  but  for  the  dates  given,  which 
are  erroneous.  The  dates  should  therefore  be  deemed  a  false 
call  in  the  description.  The  other  parts  of  the  description 
sufficiently  identify  the  demand.  It  further  appears  that  the 
corporation  had  ceased  to  exist  at  the  time  the  assignment 
was  made,  by  reason  of  the  fact  that  it  had  failed  to  pay  the 
corporation  tax  and  that  its  corporate  franchise  had  there- 
fore been  forfeited,  but  that  its  affairs  were  carried  on  by  its 
directors  as  trustees  under  the  statute  providing  for  the  for- 
feiture, and  that  this  assignment  was  made  by  such  directors 
as  trustees.  This  was  sufficient  to  carry  to  the  assignee  all 
the  property  of  the  said  corporation  in  the  said  demand. 

It  is  further  contended  that  the  action  is  barred  by  the 
two-year  statute  of  limitations.  (Code  Civ.  Proc,  sec.  339.) 
The  action  was  begun  on  August  20,  1915.  The  finding  of 
the  court  is  that  the  defendant,  Lucile  Boyd,  became  indebted 
to  said  corporation  for  the  plans  and  specifications  in  ques- 
tion, on  September  30,  1913.  This  was  within  the  two  years 
prescribed  by  the  statute  of  limitations.  There  is  no  speci- 
fication that  this  finding  is  not  sustained  by  the  evidence. 
Hence,  the  claim  that  the  evidence  shows  that  the  action  is 
barred  cannot  be  considered. 

The  further  claim  is  made  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  the  particular 
defect  assigned  being  that,  although  the  complaint  alleges  that 
the  corporation  had  forfeited  its  charter  prior  to  the  making 
of  the  assignment  to  the  plaintiff,  and  that  the  third  persons 
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who  made  the  assignment  on  behalf  of  the  corporation  were 
at  that  time  trustees  of  the  property  of  the  corporation,  and 
that  as  such  trustees  they  made  the  assignment  of  the  de- 
mand, there  is  no  allegation  respecting  the  manner  in  which 
they  became  or  were  the  trustees.  The  defendants  demurred 
to  the  complaint  upon  general  grounds  but  did  not  specify 
any  ambiguity  or  uncertainty  in  this  respect.  The  answer 
denied  that  said  persons  were  the  trustees  of  the  corporation. 
At  the  trial  evidence  of  the  Governor's  proclamation,  declar- 
ing the  forfeiture  of  the  company's  charter,  was  received 
without  objection,  and  the  assignment  introduced  in  evidence 
declares  that  the  persons  named  were  the  directors  of  such 
corporation.  The  statute  makes  such  directors  the  trustees 
for  the  purpose  of  closing  its  affairs.  The  court  finds  -that 
the  said  persons  were  such  trustees.  Under  these  circum- 
stances we  think  that  the  defect  in  the  complaint,  if  any  there 
be,  was  waived,  and  the  defendants  cannot  now  take  advan- 
tage thereof. 

There  was  no  error  in  refusing  to  vacate  the  judgment  on 
the  ground  that  it  was  taken  through  surprise,  inadvertence, 
or  excusable  neglect  of  the  defendant.  The  defendants  filed 
their  answer  in  the  case  and  were  represented  by  their  attor- 
ney at  the  time  of  the  trial.  The  failure  of  the  defendant, 
Lucile  Boyd,  to  be  personally  present  was  due  to  her  neglect, 
it  is  true,  but  the  neglect  was  not  excusable.  The  main  point 
in  support  of  this  claim  is  that  some  two  months  before  the 
trial  the  plaintiff's  attorney  stated  to  the  defendants'  attor- 
ney that  he  intended  to  amend  his  complaint,  and  that  for 
some  unexplained  reason  the  defendants'  attorney,  because 
of  this  statement,  did  not  expect  the  trial  to  take  place  at  the 
time  set  and  did  not  prepare  therefor.  The  excuse  is  wholly 
insufficient  to  justify  any  neglect  to  prepare  for  the  trial. 

These  comprise  all  the  points  made  in  support  of  the  ap- 
peal.   We  find  no  error  in  the  record. 

The  judgment  and  order  are  affirmed. 

Sloss,  J.,  Richards,  J.,  pro  irm.,  Melvin,  J.,  Wilbur,  J., 
Lorigan,  J.,  and  Angellotti,  C.  J.,  concurred. 

CLXXVni  OftL— 30 
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[S.  P.  No.  8462.    In  Bank.— July  1,  1918.] 

MESMEB  &  RICE   (a  Corporation),  et  al.,  Petitioners,  ▼. 
INDUSTRIAL  ACCIDENT  COMMISSION  et  al.,  Re- 
.  spondenta 

Workmen's  Compensation  Act — Pbooeedings  Before  Commissioners 
— Cause  of  Disabiutt  —  Stipulation  for  Determination  bt 
Physician — Evidence  Sufficient. — ^Where  on  a  proceeding  before 
the  Industrial  Accident  Commisaion,  for  an  award  for  injuries 
elaimed  to  have  been  sustained  by  an  employee,  it  was  stipulated 
tbat  the  applicant  had  receiTed  an  injury  in  the  course  of  his 
employment,  but  the  employer  and  the  insurer  claimed  that  the  dis- 
ability for  which  compensation  was  sought  was  due  to  a  disease 
with  which  the  employee  was  afflicted  and  not  to  the  injury,  and 
after  testimony  had  been  introduced  it  was  stipulated  at  the  close 
of  the  taking  of  the  evidence  before  a  referee,  that  the  employee 
should  submit  himself  to  examination  by  the  physician  of  the  com- 
mission, who  was  to  report  to  the  referee,  and  that  this  report 
should  be  used  by  the  commission  in  arriving  at  its  decision,  and 
that  upon  the  receipt  of  the  report  the  matter  was  to  be  submitted 
for  decision,  there  was  no  good  basis  for  a  claim,  after  the  physician 
had  made  his  report  and  it  had  been  considered  by  the  commission, 
that  the  award  was  made  before  all  the  evidence  had  been  taken. 

lb. — Construction  of  Stipulation — Employment  of  Assistants  by 
Physician. — Under  such  stipulation  and  an  agreement  contained 
therein  that  the  physician  of  the  commission  was  to  take  whatever 
measures  he  deemed  necessary  to  reach  a  conclusion,  he  had  the 
right  to  employ  assistants  to  make  observations,  including  a  sero- 
logical examination,  and  to  report  the  result  for  the  information 
of  the  commission. 

lb. — ^Incompetency  of  Evidence  —  Failure  to*  Reject. — Failure  to 
reject  incompetent  evidence  which  was  merely  cumulative  of  other 
evidence  and  not  essential  to  support  the  finding  of  the  commission, 
does  not  affect  the  jurisdiction  of  the  Industrial  Accident  Commis- 
sion to  make  an  award. 

PROCEEDINQ  on  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Redman  &  Alexander,  for  Petitioners. 

Christopher  M.  Bradley,  R.  T.  LIghtfoot,  and  Lee  TJtley, 
for  Respondents. 
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ANGELLOTTI,  C.  J.— The  Industrial  Accident  Commis- 
sion, in  a  proceeding  duly  instituted  by  respondent  Wilson, 
made  an  award  in  his  favor  against  petitioners  as  compensa- 
tion for  injuries  alleged  and  found  to  have  been  suffered  by 
him  in  the  course  of  his  employment  by  petitioner  Mesmer  & 
Rice.  Petitioners  seek  by  means  of  a  writ  of  review  to  have 
this  award  annulled. 

On  the  trial  before  the  commission  it  was  stipulated  that 
Wikon  received  an  injury  and  that  such  injury  arose  out  of, 
and  happened  in  the  course  of,  his  employment.  The  only 
question  apparently  was  as  to  the  nature,  extent,  and  dura- 
tion of  the  disability  caused  thereby.  The  claim  of  petition- 
ers before  the  commission  was  that  the  disability  for  which 
compensation  was  sought  was  due  to  a  certain  disease  with 
which  it  was  claimed  Wilson  was  aflflicted,  rather  than  to  the 
injury  confessedly  received  by  him  at  the  time  of  his  acci- 
dent. A  great  deal  of  evidence  was  introduced  before  the 
referee  by  the  respective  parties  on  this  issue,  and  it  is  not 
claimed  here  that  there  was  not  sufficient  evidence  to  support 
the  conclusion  that  the  disability  for  which  compensation  was 
awarded  was  due  to  the  injury.  The  claim  is  that  the  award 
is  void  because  made  before  all  the  evidence  was  taken,  and 
because  of  the  reception  of  evidence  of  unsworn  reports  of 
certain  doctors,  without  notice  to  petitioners. 

It  appears  that  at  the  close  of  the  taking  of  the  evidence 
before  the  referee  it  was  suggested  by  Wilson's  attorney  that 
the  physician  of  the  commission  examine  Wilson  and  deter- 
mine definitely  for  the  information  of  that  body  whether  his 
disability  was  due  to  the  disease.  This  suggestion  was 
acceded  to  by  the  attorney  for  the  petitioners.  The  record, 
fairly  shows  that,  although  the  latter  at  first  requested  that 
the  examination  should  be  made  jinder  certain  specified  con- 
ditions, including  the  holding  of  the  applicant  in  a  hospital 
under  the  direction  of  Dr.  Southworth  **for  a  period  of  six 
or  eight  weeks,  or  such  time  as  Dr.  Southworth  should  deter- 
mine,'* it  was  finally  understood  that  Wilson  was  to  submit 
himself  to  an  examination  by  Dr.  H.  E.  Southworth,  the 
physician  of  the  commission,  who  was  to  take  whatever  meas- 
ures he  might  deem  necessary  to  reach  a  conclusion,  and  that 
his  report  was  to  be  made  to  the  referee,  to  be  used  by  the  In- 
dustrial Accident  Commission  in  arriving  at  a  conclusion, 
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and  that  upon  such  examination  and  report  being  made  the 
case  was  to  be  submitted  for  decision.  Such,  in  eflFect,  was 
the  order  of  the  referee,  expressly  assented  to  by  all  parties. 
The  report  of  Dr.  Southworth  was  presented,  accompanied  by 
the  reports  to  him  of  two  doctors  whom  he  had  in  consulta- 
tion with  him  in  the  case.  One  report  (from  Dr.  Ide)  was  a 
report  of  certain  symptoms  of  Wilson  as  shown  by  an  exam- 
ination, without  any  expression  of  conclusion  except  as 
to  prospect  of  recovery  and  idea  of  proper  treatment.  The 
other  (from  Dr.  Johnson)  was  simply  a  report  of  the  result 
of  a  Wasserman  test,  the  answer  being  ''negative."  The 
written  report  of  Dr.  Southworth  stated  that  Wilson  had 
been  under  his  attention  for  **the  past  many  days"  in  a  hos- 
pital, that  he  had  Drs.  Ide  and  Johnson  in  consultation  and 
inclosed  their  reports  to  him,  that  a  urinalysis  revealed  noth- 
ing abnormal,  that  during  the  time  of  his  observation  he  was 
unable  to  associate  any  systemic  disorder  which  might  produce 
local  head  symptoms  such  as  complained  of  by  the  patient, 
and  that  he  was  of  the  opinion  that  the  disturbance  is  local 
and  the  result  of  injury. 

There  is  no  good  basis  for  a  claim  that  the  award  was  made 
before  all  the  evidence  had  been  taken.  As  we  have  seen,  the 
undertaking  of  all  parties  waa  that  the  matter  was  to  be  sub- 
mitted for  decision  upon  receipt  of  the  report  of  Dr.  South- 
worth.  No  further  evidence  was  to  be  taken.  Petitioner's 
real  grievance  is  that  Dr.  Southworth  submitted  to  the  com- 
mission with  his  own  report  and  as  a  part  thereof  the  reports 
to  him  of  two  assistants  whom  he  had  called  in  to  make  cer- 
tain examinations,  and  to  give  to  him  the  result  of  those  ob- 
servations for  his  own  use  in  coming  to  a  conclusion,  and  that 
these  reports  were  thus  made  evidence  in  the  proceeding.  It 
cannot  fairly  be  disputed  that,  in  view  of  the  understanding 
that  he  was  to  take  whatever  measures  he  deemed  necessary 
to  reach  a  conclusion,  he  had  the  right  to  employ  assistance 
to  make  certain  observations  as  to  Wilson,  including  a  sero- 
logical examination,  and  to  report  the  result  for  his  informa- 
tion in  observing  Wilson,  and  in  coming  to  a  conclusion. 
This  he  did,  and  upon  their  reports  to  him  and  his  own  per- 
sonal observation  of  the  case,  continued  "for  many  days,"  he 
made  his  own  report  to  the  commission.  There  can  be  no 
doubt  that  his  report  was,  in  view  of  the  understanding  of 
the  parties,  competent  evidence  to  be  considered  by  the  corn- 
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mission,  and  that  it,  together  with  the  evidence  actually  in- 
troduced on  the  hearing  before  the  referee,  furnished  full 
support  for  the  conclusion  of  that  tribunal.  We  may  assume 
for  the  purposes  of  this  decision  that  the  written  reports  of 
Drs.  Ide  and  Johnson  to  him,  which  he  submitted  with  his 
report,  were  not  competent  independent  evidence  for  the  con- 
sideration of  the  commission,  and  that  the  application  gf  the 
petitioners  to  the  commission  made  March  15,  1917  (two 
months  before  the  award  was  made),  that  the  same  be  stricken 
out  and  withdrawn  from  the  record  should  have  been  granted. 
This  application  apparently  was  never  formally  acted  on,  and 
must  be  assumed  to  have  been  denied.  But  the  failure  of  the 
commission  to  reject  the  incompetent  evidence  could  not 
affect  its  jurisdiction  to  make  the  award.  The  pl^oceeding  in 
review  is  not  an  appeal.  The  award  '*  cannot  be  set  aside  for 
errors  of  procedure  only,  or  for  insuflSciency  of  the  evidence 
where  there  is  substantial  evidence  to  support  the  findings, 
or  for  rulings  upon  the  admission  or  exclusion  of  evidence, 
amounting  only  to  error  and  not  affecting  the  jurisdiction." 
(Massachusetts  Bonding  etc.  Co.  v.  Industrial  Accident  Com- 
mission,  176  Cal.  488,  [168  Pac.  1050].)  Independent  of  the 
evidence  alleged  to  be  incompetent,  there  was  ample  evidence 
to  support  all  the  findings.  This  is  not  disputed.  So  it  can- 
not be  claimed  that  the  commission  was  without  jurisdiction 
to  make  the  award  because  of  an  absolute  want  of  proper  evi- 
dence to  support  the  findings  of  fact  essential  to  such  juris- 
diction, as  was  the  case  in  Carstens  v.  Pillshury,  172  Cal.  578, 
[158  Pac.  218],  and  Pacific  Coast  Casualty  Co.  v.  PUlsbiiry, 
171  Cal.  324,  [153  Pac.  24].  The  situation  here  is  not  such, 
in  our  opinion,  as  to  warrant  an  annulment  of  the  order  upon 
the  principles  stated  in  the  opinions  in  those  cases.  At  most 
we  have  here  a  refusal  on  the  part  of  the  commission  to  strike 
out  incompetent  evidence  which  was  merely  cumulative  of 
other  evidence,  and  in  no  way  essential  to  support  the  conclu- 
sion of  the  commission.  It  may  further  be  noted  that  in 
view  of  the  report  of  Dr.  Southworth,  the  other  reports  were 
of  no  substantial  importance. 
The  award  is  affirmed. 

Sloss,  J.,  Shaw,  J.,  Melvin,  J.,  Richards,  J.,  pro  tern.,  and 
Wilbur,  J.,  concurred. 
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[L.  A.  No.  5490.    ^i  Baiik.-^!il7  1,  1918.] 

JOHN  N.  HUNT,  Petitioner,  v.  SUPERIOR  COURT  OP 
THE  COUNTY  OF  LOS  ANGELES  et  al.,  Respondents. 

OnpiGB.  AND  Opficers— Misconduct  in  Offigb— Bbmoval  Pboceedinos 
— ^Los  Anqbles  Oountt  Chabtkb— CSounty  Tbbasubkr~-Oeneeal 
Law  Appucabls — ^Pbnal  Oodb  Sections. — The  proceedings  pro- 
vided by  section  758  et  seq.  of  the  Penal  Code  for  the  "removal  of 
civil  officers  otherwise  than  bj  in>peachment,"  and  not  the  proceed- 
ings prescribed  by  the  Los  Angeles  County  charter  which  went  into 
force  in  June,  1913  (Stats.  1913,  p.  1484),  are  applicable  to  a  pro- 
ceeding to  remove,  for  misconduct  in  office,  a  county  treasurer  of 
Los  Angeles  County,  who,  before  the  charter  took  effect,  namely,  in 
November,  1910,  was  elected  for  a  term  of  four  years,  commencing 
on  the  first  Monday  of  January,  1911,  since,  although  the  charter 
made  the  office  of  county  treasurer  appointive  instead  of  elective, 
and  placed  it  in  the  classified  service,  section  7%'  of  article  XI 
of  the  constitution  authorizing  counties  to  frame  charters,  and  the 
Los  Angeles  County  charter,  framed  under  that  provision,  alike 
provided  in  substance  that  such  charter  should  not  affect  the  tenure 
of  office  of  any  of  the  elective  officers  of  the  county,  but  that  they 
should  continue  to  hold  their  respective  offices  until  the  expiration 
of  the  term  for  which  they  were  elected,  unless  sooner  removed 
in  the  manner  provided  by  law. 

Id. — ^"Tenure  or  Office"  Defined. — The  word  "tenure"  denotes  in  law 
the  fact,  manner,  or  means  of  holding,  and,  as  applied  to  the 
holding  of  an  office,  is  synonymous  with  "term  of  office,"  and  the 
words,  "shall  not  affect  the  tenure  of  office,"  etc.,  as  used  in  sec- 
tion 7%  of  article  XI  of  the  constitution,  authorizing  counties 
to  frame  charters,  prohibit  not  only  the  shortening  of  the  tenure 
or  term  of  office  of  any  of  the  officers  described,  but  also  the  ex- 
tension of  such  tenure  or  term  of  office. 

Id. — Constitutional  Law — Penal  Code  Provisions  foe  Removal  of 
Officers — Invalidity  of  Provision  fob  Appeal — Other  Indepen- 
dent Provisions  Unaffected. — The  fact  that  section  770  of  the 
Penal  Code,  purporting  to  authorize  an  appeal  to  the  supreme  court 
from  a  judgment  of  the  superior  court  removing  a  civil  officer,  has 
been  held  unconstitutional  does  not  affect  the  remaining  sections 
of  the  chapter  prescribing  proceedings  for  removal  of  civil  officers 
other  than  by  impeachment  (Pen.  Code,  sees.  758-772),  since  sec- 
tion 770  is  an  entirely  independent  provision,  the  invalidity  of 
which  in  no  way  affects  the  validity  of  the  remaining  provisions 
of  the  chapter. 
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APPLICATION  for  Writ  of  Prohibition  directed  to  the 
Superior  Court  of  Los  Ang^eles  County,  and  Curtis  D.  Wilbur, 
Judge  thereof. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  J.  Keetch,  and  A.  I.  McCormick,  for  Petitioner. 

Thomas  Lee  Woolwine,  District  Attorney,  and  George  E. 
Cryer,  Chief  Deputy  District  Attorney,  for  Respondents. 

A.  J.  'Hill,  County  Counsel,  and  Robert  B.  Murphey,  Assis- 
tant County  Counsel,  Amid  Curiae* 

ANGELLOTTI,  C.  J.— By  this  proceeding  a  writ  of  pro- 
hibition is  sought  to  restrain  the  superior  court  of  Los 
Angeles  County  from  trying  petitioner,  the  treasurer  of  said 
county,  on  a  written  accusation  presented  by  the  grand  jury 
of  said  county,  charging  him  with  willful  misconduct  in  oflBice, 
as  such  treasurer.  The  proceeding  against  him  was  insti- 
tuted under  the  authorization  given  by  section  758  et  seq.  of 
the  Penal  Code  of  the  state,  a  general  law  of  the  state  pro- 
viding for  the  accusation  and  trial  in  the  superior  court  of 
public  oflScers  for  misconduct  in  office,  and  a  judgment  of  re- 
moval from  office  in  the  event  of  conviction.  The  proceed- 
ing against  petitioner  was  strictly  in  accord  with  the  provi- 
sions of  these  sections.  The  claim  is  that  this  state  law  has 
no  application  to  petitioner  by  reason  of  the  alleged  fact  that 
he  is  an  appointive  officer,  holding  his  office  under  the  provi- 
sions of  the  county  charter  of  the  county,  which  provides  the 
sole  means  and  method  by  which  appointive  officers  may  be 
removed,  thereby  superseding  the  Penal  Code  provisions.  If 
this  claim  be  well  based,  the  superior  court  is  without  juris- 
diction of  the  proceeding  against  petitioner.  The  attorneys 
for  the  respective  parties  have  presented  with  great  ability 
their  respective  views  as  to  the  validity  under  our  constitu- 
tion of  any  county  charter  provisions  purporting  to  provide 
an  exclusive  method  by  which  county  officers  may  be  re- 
moved, and  also  as  to  the  true  meaning  of  the  complex  and 
confusing  provisions  of  the  Los  Angeles  County  charter  in 
regard  to  the  matter  of  the  removal  of  officers  and  employees. 
They  have  ignored  certain  suggestions  of  the  county  counsel 
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of  Los  Angeles  County  filed  by  him  as  amicus  curiae,  which, 
in  view  of  the  allegations  of  the  petition  for  prohibition,  ap- 
pear to  us  to  be  well  based  and  to  necessarily  lead  to  the  con- 
clusion that  the  charter  provisions  relied  on  have  no  applica- 
tion to  petitioner,  and  that  as  to  him  the  general  law  of  the 
state  ajs  to  removal  from  office  for  misconduct  in  office  is 
applicable. 

The  county  charter  was  framed  and  adopted  under  the  pro- 
visions of  section  7l^  of  article  XI  of  our  constitution,  going 
into  force  in  June,  1913.  Up  to  that  time  the  county  had 
operated  under  the  general  laws  of  the  state  relative  to  coun- 
ties and  their  government.  At  that  time  petitioner  was  the 
treasurer  of  such  county,  having  been  regularly  elected  to  the 
office  under  such  laws,  at  the  general  election  in  November, 
1910,  for  a  term  of  four  years  commencing  on  the  first  Monday 
of  January,  1911,  and,  according  to  our  statutes  and  decisions, 
to  hold  thereafter  until  his  successor  was  legally  selected  and 
had  qualified.  By  the  charter  certain  offices  which  were  pre- 
viously elective,  including  that  of  treasurer,  were  made  Ap- 
pointive offices,  the  appointment  to  be  made  by  the  board  of 
supervisors.  By  provisions  contained  in  the  article  on  civil 
service,  officers  elected  by  the  people  and  certain  other  posi- 
tions were  placed  in  what  was  called  the  **  unclassified  ser- 
vice," which  was  free  from  civil  service  supervision.  It  was 
then  provided  that  "the  classified  service  shall  include  all 
other  positions  now  existing  or  hereafter  created,"  which 
would  include  the  office  of  treasurer.  As  to  the  classified  ser- 
vice the  article  contains  various  provisions  which  it  is  claimed 
establish  a  method  of  discharge,  removal  and  reduction  in 
rank.  Section  37  (in  this  article)  provides:  **A11  persons 
in  the  county  or  township  service  holding  positions  in  the 
classified  service  as  established  by  this  article,  at  the  time  it 
takes  effect,  whether  holding  by  election  or  by  appointment, 
and  who  shall  have  been  in  such  service  for  the  six  months 
next  preceding,  shall  hold  their  positions  until  discharged, 
reduced,  promoted  or  transferred  in  accordance  with  the  pro* 
visions  of  this  article.  ..."  It  is  apparently  petitioner's 
theory  that  he  is  holding  his  office  solely  under  the  provisions 
of  this  section,  and  without  any  other  appointment  or  quali- 
fication whatsoever.  He  simply  alleges  his  election  as  herein- 
before stated,  his  qualification  under  such  election  and  enter- 
ing upon  his  duties  in  January,  1911,  that  he  continued  oa 
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such  treasurer  to  the  taking  effect  of  the  charter,  and  that 
**ever  since  the  tune  said  charter  took  effect  .  .  .  has  con- 
tinued to  be  and  to  act  as  such  treasurer  of  said  county,  and 
is  now  such  treasurer,  under  and  by  virtue  of  the  provisions 
of  said  charter,"  and  during  all  said  time  has  held  a  position 
in  the  classified  service  of  the  civil  service  of  said  county. 
There  is  no  suggestion  that  he  has  been  appointed  to  the  office 
by  the  board  of  supervisors,  or  that  having  been  so  or  in  any 
other  way  appointed,  he  has  qualified  under  such  appoint- 
ment. 

Section  37  of  article  IX  of  the  Los  Angeles  charter,  consid- 
ered without  regard  to  other  provisions  of  the  charter  and  the 
provisions  of  our  constitution  relative  to  such  charters,  might 
be  taken  as  lending  support  to  a  theory  that  a  person  holding 
an  office  by  election  at  the  time  the  charter  took  effect,  which 
office  was  made  appointive  by  the  charter,  and  placed  in  the 
classified  service,  continued  to  hold  such  office  thereafter 
under  the  charter  without  the  necessity  of  further  appoint- 
ment or  qualification.  But  section  11  of  article  III  of  the 
charter  clearly  requires  an  appointment  by  the  board  of 
supervisors  of  "all  county  officers  other  than  elective  officers." 
And  section  56  of  article  XII  of  the  charter  provides  as  fol- 
lows: ''Nothing  in  this  chnrter  is  intended  to  affect,  or  shall 
be  construed  as  affecting  the  tenure  of  office  of  any  of  the  elec- 
tive officers  of  the  county  or  of  any  district,  township  or  divi- 
sion thereof,  in  office  at  the  time  this  charter  goes  into  effect, 
and  such  officers  shall  continue  to  hold  their  respective  offices 
until  the  expiration  of  the  term  for  which  they  shall  have 
be^  elected  unless  sooner  removed  in  the  manner  provided 
by  law.  .  .  .  But  the  successors  of  each  and  all  of  such  offi- 
cers shall  be  elected  or  appointed  as  in  this  charter  provided, 
and  not  otherwise."  And  section  7^^  of  article  XI  of  the 
constitution  declares  that  it  shall  be  competent  in  such  a  char- 
ter "to  provide  ...  for  sheriffs,  county  clerks,  treasurers, 
.  .  .  auditors  .  .  .  ,  f or  the  election  or  appointment  of  said 
officers,"  etc.,  with  the  express  provision  "that  any  such 
charter  shall  not  affect  the  tenure  of  office  of  the  elective 
officers  of  the  county,  ...  in  office  at  the  time  such  charter 
goes  into  effect,  and  such  officers  shall  continue  to  hold  their 
respective  offices  until  the  expiration  of  the  terms  for  which 
they  shall  have  been  elected,  unless  sooner  removed  in  the 
manner  provided  by  law."    The  word  "tenure"  denotes  in 
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law  the  fact,  manner,  or  means  of  holding,  and  as  applied  to 
the  holding  of  an  office  has  been  held  synonymous  with  **term 
of  office.*'  The  words  ** shall  not  affect  the  tenure  of  oflSce,'* 
etc.,  used  in  the  constitutional  provision,  prohibit  not  only 
the  shortening  of  the  tenure  or  term  of  office  of  any  of  the 
officers  described,  but  also  the  extension  of  such  tenure  or 
term  of  office.*  To  provide  that  such  an  officer  shall  continue 
to  hold  indefinitely  after  the  expiration  of  the  term  for  which 
he  is  elected,  until  removed  for  cause,  is  v  necessarily  to  pro- 
vide that  his  tenure  or  term  of  office  shall  be  extended,  which 
would  be  in  direct  conflict  with  the  constitutional  provision. 
We  think,  however,  that  the  charter  taken  as  a  whole  clearly 
contemplates  that  as  to  elective  officers  made  appointive  by 
its  provisions,  appointment  of  successors  must  be  made  at  the 
expiration  of  the  respective  terms  for  which  they  were 
elected.  Whether  section  37  of  article  IX  of  the  charter  is 
effective  to  give  such  elected  officers  any  preferred  right  in 
the  matter  of  the  appointment  is  a  question  not  here  involved 
and  need  not  be  discussed.  But  it  does  seem  plain  to  us  that 
until  the  appointment  and  qualification  of  a  successor  to  an 
elective  officer  in  office  at  the  time  the  charter  went  into 
effect,  such  elective  officer  continues  to  hold  his  office  solely  by 
virtue  of  his  election.  His  tenure  of  office  is  that  prescribed 
by  the  general  laws  under  which  he  was  elected,  and  under 
those  laws  he  holds,  unless  removed  in  accordance  therewith, 
until  the  appointment  of  a  successor  in  the  manner  provided 
by  the  charter,  and  the  qualification  of  such  successor.  Such 
tenure  cannot  be  affected  by  any  provision  of  the  charter  as 
to  removal,  and  as  to  that  matter  the  general  laws  of  the  state 
still  apply. 

In  view  of  what  we  have  said  but  one  other  point  remains 
for  consideration.  Section  770  of  the  Penal  Code  (contained 
in  the  chapter  entitled  "Removal  of  Civil  Officers  Otherwise 
Than  by  Impeachment,"  and  including  sections  758  to  772), 
providing  for  an  appeal  to  the  supreme  court  from  a  judg- 
ment or  decree  of  removal  from  office  **  under  any  provision 
of  this  chapter,"  was  held  to  be  unconstitutional  in  People  v. 
McKamy,  168  Cal.  531,  [143  Pac.  752].  It  was  held  therein 
that  in  view  of  certain  provisions  of  our  constitution  no  ap- 
peal to  the  supreme  court  or  to  a  district  court  of  appeal 
could  be  authorized  by  the  legislature  in  such  a  case,  the  same 
not  being  one  "prosecuted  by  indictment  or  information." 
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It  18  contended  that  this  section  was  so  essential  to  and  a  part 
of  the  scheme  provided  by  the  chapter  for  the  removal  of  oflS- 
cers  by  accusation  that  the  whole  chapter  must  now  be  held 
to  be  invalid.  This  very  question  was  the  sole  question  pre- 
sented to  us  by  an  application  for  transfer  from  the  district 
court  of  appeal  of  the  second  appellate  district  of  the  matter 
of  Hamilton  v.  Superior  Court,  L.  A.  No.  5375.  This  appli- 
cation was  denied  September  20,  1917,  without  any  opinion 
being  filed.  The  court  concluded  that  the  section  purporting 
to  give  a  right  of  appeal  in  such  cases  was  an  entirely  inde- 
pendent provision,  the  invalidity  of  which  in  no  way  affected 
the  validity  of  the  remaining  provisions  of  the  chapter.  To 
this  conclusion  we  adhere. 

The  alternative  writ  of  prohibition  hereinbefore  issued  is 
discharged  and  the  proceeding  dismissed. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.,  Wilbur,  J.,  and  Richards,  J., 
pro  tern.,  concurred. 


[8ae.  No.  2377.    In  Bank.— July  1,  1M8.] 

MENZEL  ESTATE  COMPANY  (a  Corporation),  et  al.. 
Respondents,  v.  CITY  OF  REDDING  (a  Municipal  Cor- 
poration), et  al..  Appellants. 

Fbrbies — ^Public  Highway. — Although  a  ferry  has  been  called  a  oart 
of  a  highway,  it  is  not  in  a  strict  technical  sense  under  our  law 
a  highway,  but  only  in  the  limited  sense  that  when  the  term  is  used 
to  designate  the  place  where  the  liberty  to  operate  a  boat  upon 
a  river  for  the  transportation  for  a  reasonable  toll. of  men,  horses, 
and  carriages  is  exercised,  it  is  a  public  highway  in  so  far  as  it  is 
a  continuation  of  the  highway  with  which  it  connects. 

Id. — Abandonment  of  Franchise — Peeb  Pubuc  Highway  not  Cre- 
ated.— ^Where  the  owner  of  a  franchise  from  a  county  board  of 
supervisors  for  a  ferry  across  a  river  from  a  city  street  on  one 
bank  to  a  county  road  on  the  opposite  bank  sold  his  franchise 
and  equipment  to  another,  and  formally  abandoned  and  relinquished 
bis  franchise,  by  a  written  instrument  addressed  to  the  board,  which, 
in  a  single  order,  accepted  the  abandonment  and  granted  a  new 
franchise  to  the  purchaser,  the  ferry  did  not  by  that  abandonment 
become  a  "free  public  highway." 
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Id. — Ghant  op  New  Franchise — Power  op  Supervisors. — In  such  ease 
the  board  of  supervisors  had  power  to  grant  a  new  franchise  with- 
out making  a  preliminary  finding  that  the  cost  of  maintaining 
a  free  ferry  was  too  great  to  assume. 

Id.— Franchise  Transperable.— A  ferry  franchise  is  transferable. 

Id. — Collateral  Attack. — When  a  ferry  franchise  has  ,been  granted 
by  competent  authority,  such  as  the  board  of  supervisors  of  a 
county,  collateral  attack  upon  it  upon  such  grounds  as  failure  to 
advertise  the  franchise  for  sale  and  other  similar  objections  will 
not  be  considered  by  a  court. 

Id. — One  Terminus  op  Ferry  in  a  City — Rule  as  to  Oollateral  At- 
tack Unchanged. — The  rule  that  a  ferry  franchise  granted  by 
competent  authority  is  not  subject  to  such  collateral  attack  is  not 
changed  by  the  fact  that  one  terminus  of  the  ferry  is  in  a  city. 

Id. — ^Destroying  Value  op  Franchise — Construction  op  Free  Bridge 
— Municipal  Corporation — ^^Liabiuty  pob  Damages. — Although  a 
ferry  franchise  has  one  terminus  at  the  end  of  a  street  in  a  city 
and  the  other  terminus  in  another  part  of  the  county^  and  the  city 
had  jurisdiction  and  power  to  build  the  part  of  a  bridge  within  its 
territory  as  a  declared  public  necessity,  the  city,  if  the  ferry  fran- 
chise is  made  valueless  by  the  finished  bridge,  may  not  escape  liar 
bility  for  the  damage  sustained  by  the  owner  of  the  franchise,  the 
municipal  corporation  being  in  the  same  position  which  a  private 
individual  would  occupy,  if  without  warrant  of  law  he  had  con- 
structed the  bridge  and  injured  the  property  of  the  owner  of  the 
franchise. 

Bridges — Erection  by  Public  Corporation — Discretionary  Power. — 
A  public  corporation  exercises  discretionary  power  in  deciding  to 
erect  a  bridge,  and  that  discretion  may  not  be  imposed  upon  aa 
adjoining  county  or  municipality. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Shasta  County.    James  G.  Estep,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  H.  Braynard,  City  Attorney  of  the  City  of  Redding, 
Braynard  &  Kimball,  and  W.  D.  Tillotson,  for  Appellants. 

McCoy  &  Gans,  and  A.  E.  Bolton,  for  Respondents. 

MELVIN,  J. — ^Defendants  appeal  from  ,a,  judgment  for 
$3,750  for  the  detriment  caused  to  the  property  of  plaintiffs 
in  a  ferry  franchise  and  equipment  by  the  construction  of  a 
free  bridge  over  the  Sacramcuto  River  connecting  a  street  in 
the   city   of   Redding   with   a   county    road   of   the   county 
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of  Shasta.  As  originally  commenced  the  action  was  one  by 
which  the  plaintiffs  sought  to  enjoin  the  city  from  completing 
the  bridge.  At  the  time  of  the  trial  it  was  all  constructed  ex- 
cept the  north  approach,  and  the  court  believing  that  all  the 
detriment  caused  by  the  erection  of  the  bridge  might  be  com- 
pensated by  damages,  injunctive  relief  was  denied. 

There  seems  to  be  no  serious  disagreement  between  the  con- 
tending parties  regarding  the  facts,  and  there  is  no  attack 
upon  the  title  of  plaintiffs  to  such  property  as  may  exist  in 
the  franchise  issued  to  their  predecessor,  C.  C.  Bush.  Appel- 
lants contend,  however,  that  the  supposed  franchise  under 
which  Bush  operated  the  ferry  was  void. 

It  appears  that  for  many  years  a  ferry  has  been  maintained 
between  the  city  of  Redding  and  a  point  opposite  on  the 
Sacramento  River  where  that  stream  runs  east  and  west.  The 
ferry-boat  was  operated  on  a  cable  stretching  from  bank  to 
bank  and  the  landings  were  respectively  at  the  place  where  a 
street  of  Redding  reached  the  river  bank  and  a  public  road 
of  the  county  of  Shasta  extended  to  the  opposite  bank. 

Originally  the  ferry  was  called  **Reid's  Ferry."  On  Jan- 
uary 9,  1890,  the  board  of  supervisors  of  Shasta  County 
granted  to  J.  W.  Conant,  for  a  term  of  twenty  years,  a  fran- 
chise to  operate  a  ferry  for  toll  at  that  place.  Conant  con- 
ducted the  ferry  until  1897,  when  he  sold  the  franchise  and 
equipment  to  C.  C.  Bush.  He  then  filed  a  writing  with  the 
board  of  supervisors  setting  forth  the  fact  of  the  sale  and 
Bush's  purchase  and  asking  for  a  cancellation  of  his  fran- 
chise. At  the  same  time  Bush  made  written  application  for 
a  franchise,  and  on  May  8,  1897,  the  time  noticed  for  the 
hearing  of  the  application,  the  board  made  an  order  declaring 
Conant 's  franchise  no  longer  of  any  effect  and  granting  to 
Bush  a  franchise  to  operate  the  ferry  for  the  term  of  twenty 
years. 

He  conducted  the  -business  until  1907,  when  he  conveyed 
the  franchise  to  Baker,  and  it  has  come  to  plaintiffs  by  vari^ 
ous  transfers  since  that  time,  and  they,  like  their  predeces- 
sors, have  been  operating  under  a  claim  of  franchise  from  the 
county  of  Shasta  at  the  place  where  ^defendants  constructed 
the  bridge. 

It  appears  that  in  1913  the  trustees  of  the  city  of  Redding 
declared  that  the  public  convenience  demanded  the  erection 
of  a  free  public  bridge  over  the  Sacramento  River  at  **Reid's 
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Ferry";  that  after  a  bond  election,  money  was  raised  for  the 
building  of  the  bridge;  and  that  the  defendant,  Chico  Con- 
struction Company,  having  secured  the  contract,  proceeded 
with  the  work.  During  the  progress  of  the  building  of  the' 
bridge  the  cable  was  moved,  and  in  1915,  while  this  action 
was  pending,  the  boat  broke  loose  during  high  water  and 
floated  downstream,  thereby  sustaining  some  damage.  The 
court  found  that  the  breaking  loose  of  the  boat  and  cable  was 
proximately  caused  by  the  acts  of  defendants. 

The  principal  attack  of  defendants  is  upon  the  Bush  fran- 
chise, which  they  insist  was  void.  Their  position  is  that  when 
Conant  filed  a  relinquishment  of  the  franchise  and  the  super* 
visors  made  the  order  in  accordance  therewith,  the  ferry  Ibe- 
came  immediately  a  free  public  highway,  and  that,  therefore, 
it  was  necessary,  before  the  board  could  grant  a  franchise  to 
Bush,  that  there  should  be  a  formal  determination  by  the 
supervisors  that  the  cost  of  erecting  and  the  expense  of  main- 
taining a  ferry  was  too  great  for  the  county  to  bear.  In  brief, 
the  appellants  contend  that:  1.  A  franchise  may  expire  by* 
nonuser  {Sears  v.  Tuolumne  Co.,  132  Cal.  167,  [64  Pac.  270] ), 
and  a  fortiori  by  solemn  relinquishment  of  the  grantee; 
2.  When  a  franchise  to  collect  tolls  on  a  public  highway  ex- 
pires by  limitation,  nonuser,  or  abandonment,  the  highway 
becomes  at  once  a  free  public  highway  (Pol.  Code,  sees.  2618, 
2619) ;  3.  A  ferry  is  a  public  highway,  being  a  continuation 
of  the  highway  with  which  it  connects  (citing  authorities  in- 
cluding 19  Cyc.  493;  People  v.  San  Francisco  dk  Alameda 
B.  R.  Co.,  36  Cal.  606-619) ;  4.  When  the  board  of  super- 
visors  sought  to  grant  a  franchise  to  Bush,  that  body  could 
only  do  so  effectively  by  complying  with  the  provisions  of 
section  4041,  subdivision  36,  of  the  Political  Code  (formerly 
subdivision  33  of  that  section,  and  prior  to  that  designation  in 
the  County  Government  Act,  Statutes  of  1893,  subdivision  41 
of  section  25,  page  359) ;  5.  That  statute  requires,  as  a  juris- 
dictional prerequisite  to  action  by  the  board  of  supervisors,  a 
finding  that  the  cost  of  maintaining  the  highway  was  too  great 
to  justify  its  maintenance  as  a  free  public  highway  (OardeUa 
V.  County  of  Amador  &  Caiinty  of  Calaveras,  164  Cal.  555- 
560,  [129  Pac.  993] ) ;  6.  No  such  formal  finding  on  the  record 
of  the  board  of  supervisors  was  proven  {Bedell  v.  Scott,  126 
Cal.  675,  [59  Pac.  210] ) ;  7.  Therefore,  the  purported  f ran- 
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chise  awarded  to  Bush  was  void  and  he  and  his  successors 
never  acquired  any  right  to  operate  a  ferry. 

In  analyzing  these  contentions  we  will  first  examine  the 
contention  that  a  ferry  is  a  part  of  a  highway.  Undoubtedly 
a  ferry  franchise  has  been  so  called,  as,  for  example,  in  the 
opinion  of  this  court,  prepared  by  Mr.  Justice  Henshaw,  in 
VaUejo  Ferry  Co,  v.  Solano  Aquatic  Club,  165  Cal.  255,  where, 
at  page  271,  [Ann.  Cas.  1914C,  1197,  131  Pac.  864],  the  fol- 
lowing language  is  used:  **A  ferry  franchise  emanating  from 
the  supreme  power  of  the  state  or  its  authorized  mandatories, 
IS  a  grant  to  a  named  person  empowering  him  to  continue 
an  interrupted  land  highway  over  the  interrupting  waters.'' 
In  19  Cyc.  493,  cited  by  appellants,  a  ferry  is  called  **a  pub- 
lic highway,'*  but  with  an  important  limitation.  The  defini- 
tion Uiere  given  (beginning  on  page  492),  so  far  as  of  value 
to  this  discussion,  is  as  follows:  ''A  ferry  is  a  liberty  to  have 
a  boat  upon  a  river  for  the  transportation  of  men,  horses,  and 
carriages  with  their  contents,  for  a  reasonable  toll.  The  term 
is  also  used  to  designate  the  place  where  such  liberty  is  exer- 
cised. In  the  latter  sense  a  ferry  is  a  public  highway,  being 
a  continuation  of  the  highway  with  which  it  connects."  (The 
italics  are  ours.)  It  has  been  held  in  this  state  that  a  ferry- 
boat, operated  upon  a  river  as  a  connecting  link  between 
parts  of  a  public  road  and  used  to  convey  the  United  States 
mails  across  the  stream,  is  nevertheless  private  property  sub- 
ject to  execution.  {Lathrop  v.  Middleton,  23  Cal.  257,  [83 
Am.  Dec.  112],)  Such  property  is  in  the  same  category  as 
the  rolling  stock  of  a  street  railroad  operating  under  a  fran- 
chise. {Risdon  Iron  cfe  Locomotive  Works  v.  Citizens'  Trac- 
tion Co.,  122  Cal.  94,  [68  Am.  St.  Rep.  25,  54  Pac.  529].) 

It  is  clear  that  the  waiver  of  his  franchise  by  Conant  was 
not  a  surrender  to  the  county  of  all  of  his  rights  and  of  his 
ferry-boat,  cable,  and  other  appurtenances.  The  transaction 
of  transferring  the  property  and  that  of  granting  the  new 
franchise  to  the  purchaser  were  intermingled  in  such  a  man- 
ner that  it  may  not  justly  be  said  that  the  ferry  ever  became 
a  free  public  highway.  Conant  and  his  wife,  it  is  true,  filed 
with  the  supervisors  a  relinquishment  of  their  franchise,  but 
neither  the  county  nor  the  public  ever  acquired  the  ferry-boat 
and  operated  it.  The  essential  part  of  the  instrument  filed 
by  the  Conants  was  as  follows : 
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**  Whereas  we  have  sold  and  conveyed  to  C.  C.  Bush,  the 
said  Ferry  Franchise,  boat,  cable  and  all  appliances,  etc., 
thereto  belonging. 

"Now  Therefore,  we  do  hereby  relinquish  and  abandon  the 
said  Franchise  granted  and  ask  and  request  that  the  same 
shall  be  cancelled  and  the  sureties  on  the  bond  given,  upon  the 
granting  of  said  franchise  be  relinquished  from  all  further 
liabilities  in  the  premises. ' ' 

This  was  dated  April  8,  1897,  but  was  not  filed  until  May 
8th,  the  day  upon  which  the  new  franchise  was  granted 
to  Bush.  The  acceptance  of  the  release  of  the  Conant  fran- 
chise, its  formal  cancellation  by  the  board  of  supervisors,  and 
the  granting  of  the  new  franchise  to  Bush  were  all  contained 
in  a  single  order.  To  say  that  the  instant  of  time  elapsing 
between  the  cancellation  of  the  one  franchise  and  the  grant- 
ing of  the  other  made  the  ferry  a  free  public  highway  would 
be  unduly  to  exalt  a  legal  fiction.  The  elimination  of  the 
Conant  franchise  merely  left  the  river  for  an  instant  without 
the  formal  easement  of  a  right  to  collect  tolls.  It  did  not 
confer  upon  the  public  the  right  freely  to  use  the  boat  which 
Conant  had  sold  to  Bush.  In  sh\)rt,  there  was  no  proper 
analogy  between  that  transaction  and  the  abandonment  of  a 
toll  road.  Therefore,  if  it  should  be  conceded  that  ferries 
come  under  the  designation  of  ''public  highways"  as  that  ex- 
pression is  used  in  section  4041,  subdivision  36,  of  the  Political 
Code,  this  ferry  was  never  made  by  abandonment  a  free  pxib- 
lie  highway.  That  subdivision  gives  to  boards  of  supervisors 
power  *'to  grant,  on  such  terms,  conditions  and  restrictions  as 
in  their  judgment  may  be  necessary  and  proper,  licenses  and 
franchises  for  taking  tolls  on  public  roads  or  highways,  when- 
ever in  their  judgment  the  expense  necessary  to  operate  or 
maintain  such  public  roads  or  highways  as  free  public  high- 
ways is  too  great  to  justify  the  county  in  so  operating  or 
maintaining  them." 

But  a  ferry  is  not  in  a  strict  technical  sense  under  our  law 
a  highway.  The  learned  judge  of  the  superior  court  who  pre- 
sided at  the  trial  of  this  case  covered  this  point  in  his  very 
able  written  opinion  as  follows:  ''And  there  is  no  authority  in 
this  state  that  I  have  been  able  to  find  where  a  ferry  and  ferry 
franchise  becomes  or  could  become  a  public  highway,  and  the 
weight  of  authority  ill  other  states  holds  only  that  a  ferry  is  a 
connecting  link  between  two  public  highways,  and  this  is 
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borne  out  especially  by  the  law  of  this  state  by  Section  2618 
of  our  Political  Code  which  dejSnes  public  highways  as  'roads, 
streets,  alleys,  lanes,  courts,  places,  trails,  and  bridges,'  but 
does  not  cover  or  include  a  ferry.  Also  Section  2619  of  the 
Political  Code,  a^d  one  that  is  relied  upon  by  the  defendants 
as  including  a  toll  ferry,  reads  as  follows:. 'Whenever  the 
franchise  for  any  toll-bridge,  trail,  turnpike,  plank,  or  com- 
mon wagon-road  has  expired  by  limitation  or  non-user,  such 
bridge,  trail,  turnpike,  plank  or  common  wagon-road  becomes 
a  free  public  highway.'  And  in  this  section  toll  ferries  or 
ferries  are  not  included,  and  it  will  be  noted  that  no  mention 
is  made  in  this  section  of  the  matter  of  ferry,  and  it  cannot 
therefore  be  successfully  claimed  that  this  section  has  appli- 
cation to  the  matter  of  the  ferry  or  to  the  case  in  hand,  and 
all  of  the  cases  cited  by  the  defendants'  counsel  to  the  effect 
that  this  ferry  became  a  free,  public  highway  upon  the  filing 
of  the  instrument  in  writing  by  Conant  and  wife  were  based 
upon  the  assumption  that  a  ferry  was  a  public  highway." 

We  conclude,  therefore,  that  the  board  of  supervisors  was 
empowered  to  grant  the  franchise  to  Bush  without  the  pre- 
liminary finding  that  the  cost  of  maintaining  a  free  ferry  was 
too  great  for  the  county  to  assume. 

The  appellants  also  contend  that  a  ferry  franchise  is  not 
transferable,  citing  in  this  behalf  certain  early  Califorbian 
decisions  which  seem  in  a  measure  to  support  this  contention. 
All  force  which  those  decisions  may  have  had  originally  has 
been  lost  by  subsequent  legislation  and  decision.  Upon  this 
branch  of  the  case  it  is  sufficient  to  cite  the  able  and  exhaus- 
tive opinion  of  Mr.  Justice  Hart  in  People  v.  Lawley,  17  Cal. 
App.  331,  [119  Pac.  1089],  in  which  the  very  decisions  cited 
by  counsel  for  appellants  in  this  case  are  reviewed  and  a  con- 
clusion reached  which  adversely  disposes  of  a  contention  iden- 
tical with  that  made  in  the  case  at  bar.  This  court  denied  a 
petition  to  transfer  People  v.  Lawley. 

The  franchise  for  the  ferry  having  beeh  granted  by  compe- 
tent authority,  namely,  the  board  of  supervisors  of  the  county 
of  Shasta,  the  various  collateral  attacks  sought  to  be  made 
upon  it  upon  such  grounds,  for  example,  as  failure  to  adver- 
tise the  franchise  for  sale,  and  those  based  upon  other  objec- 
tions, will  not  be  considered  by  the  court.  (Norris  v.  Farmr- 
ers  (&  Teamsters'  Co.,  6  Cal.  590,  [65  Am.  Dec.  535] ;  VaUejo 
Ferry  Co.  v.  Lang  and  McPherson,  161  Cal.  672,  [120  Pac 
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421].)  And  this  rule  is  not  changed  by  the  fact  that  one 
terminus  of  the  ferry  is,  and  always  has  been,  in  the  city  of 
Redding.  (VaUejo  Ferry  Co.  v.  Solano  Aquatic  Club,  165 
Cal.  255-265,  [Ann.  Cas.  1914C,  1197, 131  Pac.  864].) 

Defendants  further  assert  that  the  city  of  Redding,  as  a 
municipal  corporation,  had  power  to  order  the  construction  of 
the  free  bridge  as  a  matter  of  public  convenience;  that  the 
city  as  one  of  the  state's  mandatories  had  authority  to  make 
a  finding  to  the  effect  that  a  free  bridge  was  necessary  for  pub- 
lic convenience;  and  that,  therefore,  any  loss  to  respondents 
is  damnum  absque  injuria,  at  least  so  far  as  the  detriment  to 
the  value  of  their  franchise  is  involved,  because  (so  runs  the 
argument)  every  franchise  for  a  toll  ferry  is  taken  with  the 
knowledge  that  the  state  has  authority  at  any  time,  in  case  of 
necessity,  to  provide  for  competing  means  of  travel,  that 
knowledge  becoming,  in  effect,  a  part  of  every  contract  be- 
tween the  state  and  the  grantee  of  the  privilege  to  operate  a 
ferry.  It  will  not  be  necessary  h«re  to  discuss  the  exact  ex- 
tent of  the  state's  power  through  one  of  its  mandatories  to 
violate  the  franchise  of  an  existing  ferry  by  authorizing  the 
building  of  a  free  bridge  either  entirely  within  the  territory 
of  the  governmental  agency  directing  the  construction  or  con- 
necting its  territory  with  that  of  another  agent  of  the  state 
joiifing  in  the  declaration  of  public  necessity  for  the  improve- 
ment. In  this  case  we  have  a  state  of  facts  involving  the  con- 
struction of  a  bridge  by  the  city  of  Redding  without  author- 
ity of  the  county  of  Shasta  to  extend  the  structure  into  its 
road  district  on  the  opposite  side  of  the  Sacramento  River 
from  the  city.  We  can  find  no  statute  which  confers  upon 
the  city  of  Redding  power  to  declare  for  another  part  of  the 
county  the  necessity  for  the  bridge.  It  has  been  held  by  the 
district  court  of  appeal  in  respect  to  this  very  bridge  that  the 
city  could  not  force  the  county  to  pay  for  the  part  of  the 
structure  which  is  without  the  city  limits,  the  board  of  super- 
visors of  Shasta  County  having  declined  to  participate  in  the 
declaration  of  necessity  for  the  improvement  or  to  appropri- 
ate any  money  to  pay  for  it.  (See  Ciiy  of  Redding  v.  Shasta 
County,  36  Cal.  App.  48,  [171  Pac.  806],  a  case  in  which  a 
petition  for  hearing  in  this  court  was  denied.)  A  public  cor- 
poration exercises  discretionary  power  in  deciding  to  erect  a 
bridge  {Coffey  v.  City  of  Berkeley,  170  Cal.  258,  [149  Pac. 
559] ),  and  that  discretion  may  not  be  imposed  upon  an  adjoin- 
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ing  county  or  municipality.  Therefore  the  city  of  Redding 
may  not  take  whatever  benefit  might  have  been  derived  from  a 
finding  of  public  necessity  for  a  bridge  if  the  river  at  the  place 
to  be  spanned  had  been  wholly  within  the  corporate  limits; 
and  the  city  may  not  escape  liability  because  it  had  jurisdic- 
tion and  power  to  build  the  part  of  the  bridge  within  its  ter- 
ritory as  a  declared  public  necessity.  The  franchise  was  not 
a  divisible  entity.  It  was  made  valueless  by  the  finished 
bridge.  The  tangible  property  also  was  injured  by  the  bridge, 
which  was  virtually  then  in  a  completed  state.  The  city  of 
Redding,  therefore,  is  in  essentially  the  same  position  which  a 
private  individual  would  occupy,  if  without  warrant  of  law 
he  had  constructed  the  bridge  and  injured  the  property  of  the 
respondents. 

No  other  matters  discussed  in  the  briefs  require  discussion 
or  analysis. 

The  judgment  is  afiSrmed. 

Shaw,  J.,  Sloss,  J.,  Richards,  J.,  pro  fern.,  Lorigan,  J.,  Wil- 
bor,  J.,  and  Angellotti,  C.  J.,  concurred* 


[L.  A.  No.  4248.    In  Bank.— July  3,  1918.] 

J.  D,  THOMAS,  Appellant,  v.  A.  OTIS  BIRCH  et  al., 
Respondents. 

Option  Contract^— Pxjeohase  of  CJoeporation  Stock— -Want  of  Con- 
sn>ERATiON  FOB  OPTION. — 'An  agreement  whereby  plaintiff  gave  de- 
fendant an  option  for  a  limited  time  to  purchase  certain  cor- 
poration ttock  at  a  ttated  price,  without  any  consideration  from 
defendant  to  plaintiff  for  the  privilege,  and  without  anj  agreement 
on  the  part  of  the  defendant  to  buy  or  pay,  was  not  binding  upon 
either  party  until  the  defendant  exercised  the  option  by  making 
the  payment  within  the  time  limited,  although  the  stock  was  de- 
posited in  escrow. 

Id. — BiOHT  OF  Bevocation. — An  agreement  for  an  option,  not  based 
npon  a  consideration,  is  simply  a  continuing  offer,  which  may  be 
revoked  at  any  time. 

Id.~£8CR0W — ^Bights  of  Parties. — The  rights  of  the  parties  to  an 
agreement  granting  an  option  to  purchase,  pending  payment  or 
notification  of  acceptance  on  the  part  of  the  party  to  whom  the 
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option  is  offered,  are  not  affected  \>j  the  faet  that  the  subject  of 
the  purchase  is  placed  in  escrow. 

Id.— Binding  Contract  Necessaey  to  Suppoet  Ksgbow. — There  must 
be  a  binding  contract  to  support  an  escrow. 

Id.— Right  to  Recall  Subject  of  Escrow  from  Depositary.— One 
who  deposits  the  subject  of  an  option  or  offer  of  sale  in  escrow 
maj  recall  it  as  long  as  he  has  the  right  to  revoke  his  offer  of  sale. 

L). — Fraud  in  Procuring  Option — ^Revocation  by  Defrauded  PARir 
— Time  to  Exercise  Right. — A  party  who  has  been  induced  bj 
fraud  to  give  an  option,  terminable  at  his  pleasure,  must,  if  he 
discovers  the  true  state  of  facts  before  the  option  has  by  accept- 
ance or  payment  ripened  into  a  binding  contract,  exercise  his 
right  of  revocation,  or  else  be  deemed  to  have  waived  it. 

Id. — ^Action  fob  Damages  for  Felaud  —  Pleading  —  Complaint— De- 
murrer.— Where,  in  an  action  for  damages  for  fraud  it  is  alleged 
in  the  complaint  that  the  defendant,  by  fraudulently  concealing 
from  the  plaintiff  the  true  value  of  a  certain  oil  well,  which  was 
the  property  of  a  corporation,  and  by  concealing  facts  as  to  the 
development  of  such  well,  and  by  fraudulent  representations  as  to 
the  condition  and  value  of  the  property  of  the  eorporation,  induced 
the  plaintiff  to  give  the  defendant  an  option  to  purchase  the  plain- 
tiff's shares  of  stock  in  the  corporation  at  a  price  less  than  their 
value,  and  to  deposit  the  stock  certificates  in  escrow  to  be  delivered 
on  payment  of  the  purchase  price,  and  that  the  defendant  there- 
after made  payment  for  and  took  the  stock  at  the  option  price, 
but  it  also  appeared  from  the  allegations  in  the  complaint  that 
several  days  before  the  defendant  paid  for  and  took  the  stock  the 
plaintiff  learned  all  about  the  well  and  its  value,  and  its  effect 
upon  the  value  of  the  shares,  when  it  was  still  within  the  plain- 
tiffs power  to  revoke  the  option  and  retain  his  stock,  a  demurrer 
to  the  complaint  was  properly  sustained. 

,  APPEAL  from   a  judgment  of  the  Superior  Court  of 
Orange  County.    W.  H.  Thomas,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clyde  Bishop,  H.  C.  Head,  Williams  &  Rutan,  and  Trippet, 
Chapman  &  Biby,  for  Appellant. 

George  H.  Woodruff,  Clyde  C.  Shoemaker,  and  Hunsaker 
&  Britt,  for  Respondents. 

SLOSS,  J. — A  demurrer  to  the  second  amended  complaint 
having  been  sustained,  and  the  plaintiff  declining  to  amend 
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further,  judgment  was  entered  in  favor  of  the  defendants. 
The  plaintiff  appeals. 

The  complaint  in  question  alleges  that  during  1910  and 
1911  the  plaintiff  was  the  owner  of  650  shares  of  the  capital 
stock  of  Menges  Oil  Company,  a  corporation  having  an  out- 
standing capital  stock  of  ninety  thousand  shares.  The  de- 
fendant Birch  was  a  director  of  said  corppration,  and  its 
president  and  general  manager.  As  such  officer,  he  employed 
the  defendant  Good  as  superintendent,  and  Birch  and  Good 
were  in  actual  charge  and  control  of  the  operation  of  the  com- 
pany's  property.  The  Menges  Oil  Company  was  the  owner 
of  twenty  acres  of  land  in  Orange  County,  and  was  engaged 
in  producing  oil  and  gas  and  in  developing  new  wells  thereon. 
On  February  7, 1911,  the  corporation  had  partially  developed 
said  land  by  drilling  four  wells,  which  were  then  producing 
about  four  hundred  barrels  of  oil  per  day.  The  land,  with 
the  machinery  and  equipment  belonging  to  the  corporation, 
and  the  oil  and  gas  produced  by  the  four  wells,  made  the  out- 
standing stock  worth  not  less  than  two  dollars  per  share. 
For  some  months  prior  to  February  7,  1911,  the  corporation 
had  been  engaged  in  drilling  an  additional  well,  designated 
as  well  No.  5.  During  these  months  all  of  the  profits  derived 
from  the  four  producing  wells,  amounting  to  about  seventy- 
five  thousand  dollars,  were  expended  in  drilling  well  No.  5. 
On  or  about  said  seventh  day  of  February,  1911,  well  No.  5 
had  been  drilled  to  a  depth  of  about  four  thousand  feet,  and 
was  actually  finished  and  completed,  but  was  not  open  for 
production,  ''though  it  had  been  actually  bored  into  and  had 
reached  a  very  rich  and  productive  oil  sand,  capable  of  pro- 
ducing oil  to  the  average  amount  of  two  thousand  six  hun- 
dred barrels  of  oil  per  day,  for  many  years  thereafter,  of  the 
average  value  of  one  dollar  and  twenty-five  cents  per  barrel, 
and  also  large  quantities  of  gas  of  the  value  of  at  least  five 
hundred  dollars  per  day ;  but  that  plaintiff  did  not  then  know 
of  said  completion  and  great  value  of  said  well  No.  5."  The 
defendants  Birch  and  Good  had  personal  control  of  well  No. 
5,  and  had  actual  knowledge  of  the  facts  regarding  the  well 
and  its  value.  Birch,  together  with  members  of  his  family, 
owned  a  majority  of  the  stock  of  the  corporation,  and  thereby 
exercised  actual  control  thereof.  The  defendants,  knowing 
the  value -of  the  property  of  the  corporation,  and  of  well  No. 
5|  conspired  together  to  mislead  and  defraud  the  minority 
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stockholders,  including  the  plaintiff,  and  induce  them  to  sell 
their  stock  to  Birch  for  an  inadequate  consideration.  For 
this  purpose  they  instructed  the  other  employees  of  \the  cor- 
poration to  give  to  the  stockholders  no  information  regarding 
the  condition  of  the  property,  and  particularly  of  well  No.  5. 
At  meetings  of  the  stockholders  and  directors  of  the  corpora- 
tion held  shortly  prior  to  February  7,  1911,  Birch,  for  the 
purpose  of  inducing  the  plaintiff  and  other  stockholders  to 
sell  their  stock,  stated  that  it  would  be  necessary  to  levy  large 
assessments  upon  the  stock  of  the  corporation  in  order  to  en- 
able it  to  continue  its  development  work.  At  the  time  of  such 
statements  the  debts  and  expenses  caused  by  the  drilling  of 
well  No.  5,  and  placing  it  in  a  condition  to  produce  oil  and 
gas,  had  been  paid  out  of  the  funds  of  the  corporation.  In 
order  further  to  conceal  the  true  value  of  well  No.  5,  and  pre- 
vent the  plaintiff  and  other  minority  stockholders  from  ascer- 
taining its  true  productive  value,  the  defendants  represented 
that  such  value  was  very  uncertain  and  problematical,  and 
that  the  said  well  would  probably  be  of  very  little  value, 
thereby  causing  the  plaintiff  and  other  minority  stockholders 
to  believe  that  their  stock  was  worth  no  more  than  two  dollars 
per  share.  The  def endfint  Birch  further  represented  to  plain- 
tiff and  other  minority  stockholders  that  if  they  would  sell 
their  stock  at  two  dollars  per  share,  they  would  receive  its 
reasonable  value,  and  would  avoid  the  necessity  of  paying 
assessments,  and  thereby  said  Birch  would  be  enabled  to  in- 
duce an  oil  operator  of  large  means  to  purchase  the  stock,  and 
furnish  the  corporation  with  suflScient  capital  to  develop  its 
property.  All  of  said  statements  were  false  and  fraudulent, 
as  defendants  well  knew,  and  were  made  with  the  purpose  of 
inducing  the  plaintiff  and  other  minority  stockholders  to  sell 
their  stock  at  two  dollars  per  share.  Plaintiff  and  such  other 
minority  stockholders  believed  said  statements,  and  were 
thereby  misled  and  defrauded.  In  order  to  inform  himself 
as  to  the  condition  of  the  property,  the  plaintiff,  about  and 
just  prior  to  February  7,  1911,  made  inquiries  of  one  Porter, 
the  secretary  of  the  corporation,  regarding  the  condition  of 
the  property,  including  well  No.  5,  and  was  informed  by 
Porter  that  the  value  and  productiveness  of  said  well  No.  5 
were  very  uncertain  and  problematical,  and  that  the  value  of 
plaintiff's  stock  was  two  dollars  per  share,  all  of  which  state- 
ments plaintiff  believed  and  acted  upon  in  the  sale  of  his 
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stock.  The  statements  so  made  by  Porter  *'were  made  from 
information  and  statements  given  to  him  by  the  said  defend- 
ants" for  the  purpose  of  having  them  given  to  the  plaintiflP, 
and  Porter  made  the  statements  to  the  plaintiff  in  good  faith. 
The  defendants  instructed  the  drillers  and  other  employees 
of  the  corporation  not  to  give  the  plaintiff  or  other  minority 
stockholders  any  information  relative  to  the  condition  of  the 
property,  and  they  did  not  give  any  such  information.  By 
said  action  the  plaintiff  and  other  minority  stockholders  could 
not  gain  any  information  as  to  the  true  condition  and  value 
of  well  No.  5  at  the  time  plaintiff  sold  his  stock,  and  for  many 
months  thereafter. 

The  pleading  goes  on  to  allege  that  plaintiff  had  long  been 
associated  with  the  defendant  Birch,  and  had  faith  in  his  in- 
tegrity, and,  believing  his  statements,  agreed,  on  February  7, 
1911,  to  sell  his  650  shares  to  Birch,  or  others  represented  by 
him,  for  two  dollars  per  share,  ''said  sale  being  conditioned 
upon  the  payment  of  one-fourth  of  said  amount,  on  or  before 
the  eighteenth  day  of  April,  1911,  and  giving  a  note  for  the 
balance  of  said  purchase  price.  .  .  .  the  said  note  and  stock 
to  be  held  in  escrow  until  final  payment  was  made,"  and  if 
payments  were  not  made,  the  stock  to  be  returned  to  plain- 
tiff. The  shares  were  then,  in  fact,  worth  fifty  dollars  each 
by  reason  of  the  boring  and  development  of  well  No.  5.  On 
or  about  April  18,  1911,  Birch,  in  accordance  with  the  agree- 
ment for  the  sale  of  the  stock,  made  payment  therefor,  and 
took  the  stock,  which  had  been  deposited  in  escrow.  Plain- 
tiff could  not,  at  said  time,  i.  e.,  on  or  about  February  7,  1911, 
ascertain  the  facts  as  to  the  true  condition  of  well  No.  5  be- 
cause until  the  well  was  opened  for  production  no  one  but 
those  engaged  in  the  drilling  could  know  whether  the  well 
had  been  drilled  into  productive  oil  sands.  The  defendant 
Birch  obtained  an  agreement  for  the  purchase  of  the  last  out- 
standing minority  stock  of  the  corporation  about  March  13, 
1911,  and  immediately  thereafter,  i.  e.,  on  or  about  March  20, 
1911,  the  defendants  opened  weU  No.  5  for  production,  and 
permitted  oil  and  gas  to  flow  therefrom,  "but  that  said  de- 
fendants did  not  permit  the  fact  that  said  well  had  been 
opened  for  production  to  become  known  until  some  time  there- 
after, and  that  this  plaintiff  did  not  learn  of  said  fact  until 
on  or  about  the  tenth  day  of  April,  1911,  and  that  the  great 
value  of  said  well,  and  the  greatly  increased  value  of  the 
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property  of  said  corporation,  did  not  become  known  to  this 
plaintiff  until  after  he  had  learned  of  the  opening  of  said 
well  No.  5  for  production  as  aforesaid.  That  immediately 
upon  the  said  opening  of  said  well  No.  5  for  production  it 
commenced  to  produce  more  than  two  thousand  six  hundred 
barrels  of  twenty-eight  gravity  oil  per  day,  of  the  value  of 
more  than  one  dollar  and  twenty-five  cents  per  barrel,  and 
gas  of  the  value  of  not  less  than  five  hundred  dollars  per  day, 
and  that  ever  since  the  said  time  said  well  has  continued  to 
produce  oil  and  gas  in  said  quantities  and  of  said  value." 

It  is  further  alleged  that  the  plaintiff  had  no  knowledge  or 
information  of  any  of  the  fraudulent  acts  and  concealments 
on  the  part  of  the  defendants  until  April,  1913,  when  he  was 
told  thereof  by  Porter,  and  other  minority  stockholders. 
About  the  same  time  he  was  also  informed  by  a  man  who  had 
been  in  the  employ  of  the  corporation  during  the  drilling  of 
the  well  that  at  the  time  of  the  purchase  from  plaintiff  the 
defendants  knew  that  well  No.  5  had  been  drilled  into  rich  oil 
sand,  and  that  the  defendants  were  then  preventing  the  well 
from  producing  oil  and  gas,  and  concealing  its  true  condi- 
tion. This,  it  is  averred,  was  the  first  information  procured 
by  plaintiff  as  to  the  fraudulent  acts  and  concealments  on  the 
part  of  the  defendants. 

After  acquiring  the  stock  of  plaintiff  and  others,  Birch  and 
his  associates  caused  the  corporation  to  transfer  all  of  its 
property  to  another  corporation,  the  Birch  Oil  Company, 
owned  and  controlled  by  the  defendants,  and  on  or  about 
August  19,  1911,  caused  the  Menges  Oil  Company  to  be  dis- 
solved. Thereby  it  became  impossible  for  the  plaintiff  to  re- 
scind the  sale  of  his  stock.  The  complaint  sets  up  a  further 
transfer  of  the  property  under  the  direction  of  Birch,  for  the 
purpose  of  impeding  plaintiff  in  his  efforts  to  recover  his 
stock.  The  prayer  of  the  complaint  is  for  damages  in  the 
sum  of  thirty-one  thousand  two  hundred  dollars,  based  upon 
the  difference  between  the  purchase  price  and  the  alleged  true 
value  of  fifty  dollars  per  share. 

The  demurrer  specifies  a  number  of  grounds,  and  the  re- 
spondents argue  earnestly  in  support  of  each.  In  our  view, 
one  ground  of  demurrer,  at  least,  is  well  taken,  and  the  others 
do  not  call  for  discussion. 

We  have  given  a  rather  full  statement  of  the  complaint 
for  the  purpose,  primarily,  of  showing  that  the  plaintiff's 
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chaises  of  fraud,  however  frequently  reiterated  and  variously 
phrased,  all  revolve  around  the  central  point  of  the  condition, 
the  productivity,  and  the  value  of  well  No.  5.  The  essence 
of  plaintiff's  claim  is  that  he  consented  to  sell  his  stock  at  two 
dollars  per  share  because  he  was  kept  in  ignorance  of  the  fact 
that  well  No.  5  was  capable  of  producing  oil  and  gas  in  such 
volume  as  to  make  the  stock  of  the  company  worth  fifty  dol- 
lars per  share. 

The  ''agreement"  which,  as  the  complaint  alleges,  the 
plaintiff  was  induced  to  make  on  February  7,  1911,  did  not, 
at  that  time,  deprive  him  of  any  interest  in  the  stock.  It  is 
alleged  that  plaintiff  agreed  to  sell  his  shares  to  defendant  at 
two  dollars  each,  upon  the  condition  of  the  payment,  on  or 
before  April  18,  1911,  of  one-fourth  of  the  purchase  price, 
and  the*  giving  of  a  note  for  the  balance,  the  note  and  the 
stock  to  be  held  in  escrow.  There  was,  so  far  as  the  com- 
plaint shows,  no  agreement  by  Birch  to  buy  or  to  pay.  He 
was  merely  given  the  privilege,  for  a  limited  time,  of  pur- 
chasing the  stock  at  a  given  price.  It  is  not  alleged  that  he 
gave  any  consideration  for  this  right.  The  transaction  was, 
in  other  words,  a  mere  grant,  without  consideration,  of  an 
option  to  buy  the  stock.  So  long  as  Birch  did  not  exercise 
the  option  by  making  the  payment  within  the  time  limited,  he 
had  assumed  no  obligation,  and  the  so-called  agreement  was, 
therefore,  not  binding  upon  either  party  for  want  of  mutu- 
ality. (13  C.  J.  331.)  ''An  agreement  for  an  option  not  based 
upon  consideration  is  simply  a  continuing  offer  which  may  be 
revoked  at  any  time."  (21  Am.  &  Eng.  Ency.  of  Law,  929.) 
The  rights  of  the  parties  (pending  payment  or  notification 
of  acceptance  on  the  part  of  Birch)  are  not  affected  by  the 
allegation  that  the  stock  was  placed  in  escrow.  There  must 
be  a  binding  contract  to  support  an  escrow  (Fitch  v.  Bunch, 
30  Cal.  208;  Miller  v.  Sears,  91  Cal.  282,  [27  Pac.  589] ;  Hol- 
land V.  McCarthy,  173  Cal.  597,  602,  [160  Pac.  1069]),  and 
plaintiff  could  recall  his  stock  from  the  depositary  so  long  as 
he  had  the  right  to  revoke  his  offer  of  sale.  A  binding  con- 
tract arose,  for  the  first  time,  when  Birch,  on  April  18,  1911, 
made  payment  and  took  the  stock.  But  the  plaintiff's  own 
pleading  alleges  that  on  April  10, 1911,  eight  days  before  pay- 
ment of  the  purchase  price,  he  learned  that  well  No.  5  had 
been  opened  for  production,  and  the  further  allegations, 
fairly  construed,  amount  to  an  admission  that  he  then  learned 
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all  about  the  well  and  its  value,  and  the  effect  of  its  deyeloi>- 
ment  upon  the  value  of  the  shares.  At  that  time  it  was  still 
within  his  power  to  revoke  the  option  and  retain  his  stock. 
Instead  of  so  doing,  he  allowed  the  defendant  to  go  on  and 
consiunmate  the  purchase,  took  the  agreed  price,  and  then, 
after  a  lapse  of  some  three  years,  charges  fraud  in  a  trans- 
action which  he  voluntarily  carried  into  effect,  after  full 
knowledge  of  the  facts.  This  he  cannot  do.  Strong  author- 
ity may  be  cited  for  the  view  that,  even  if  there  had  been  a 
contract  of  purchase  and  sale,  binding  upon  both  parties,  the 
seller  could  not,  where  he  discovered  the  fraud  while  the  con- 
tract remained  wholly  executory,  deliver  the  property  and  re- 
ceive the  purchase  price,  and  still  maintain  an  action  for  dam- 
ages for  the  fraud.  {UcDonougK  v.  WiUiam^,  77  Ark.  261, 
[7  Ann.  Cas.  276,  8  L.  R.  A.  (N.  S.)  452,  92  S.  W.  783] ; 
Thompson  v.  lAbhy,  36  Minn.  287,  [31  N.  W.  52] ;  Baird  y. 
Mayor  of  New  York,  96  N.  Y.  567,  576.)  In  Thompson  v. 
Libby,  swpra^  the  court  said:  "To  allow  a  person  who  has  dis- 
covered the  fraud  while  the  contract  is  still  wholly  executory 
to  go  on  and  execute  it,  and  then  sue  for  the  fraud  looks  very 
much  like  permitting  him  to  speculate  upon  the  fraud  of  the 
other  party.  It  is  virtually  to  allow  a  man  to  recover  for  self- 
inflicted  injuries.''  It  is  not  necessary,  for  the  purposes  of' 
the  present  case,  to  go  so  far.  Whatever  may  be  the  rule 
where  the  parties  have  entered  into  a  contract  which  upon  its 
face  binds  both,  it  should  certainly  be  held  that  a  party  who 
has  been  induced  by  fraud  to  give  an  option,  terminable  at  his 
pleasure,  must,  if  he  discovers  the  true  state  of  facts  before 
the  option  has,  by  acceptance  or  payment,  ripened  into  a  bind- 
ing contract,  exercise  his  right  of  revocation,  or  else  be  deemed 
to  have  waived  the  fraud. 

It  follows  that  the  complaint  failed  to  state  a  cause  of  ac- 
tion, and  on  this  ground,  without  regard  to  other  points  made 
by  the  respondents,  the  ruling  of  the  court  below  must  be 
upheld. 

The  judgment  is  affirmed* 

Wilbur,  J.,  Shaw,  J.,  Richards,  J.,  pro  iem.,  and  AngeUotti, 
C.  J.,  concurred. 
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[0.  F.  No.  8624.    In  Bank.-^uly  Z,  1»18.] 

MARYLAND  CASUALTY  COMPANY,  Petitioner,  v. 
INDUSTBDUj  ACCIDENT  COMMISSION  et  al.,  Ee- 
spondenta. 

Workmen's  Oompensatioh  A<?p— Review  of  Award— Irreouulwties 
OB  Ebbors  in  Pbocbdubb.— The  granting  hj  the  Industrial  Accident 
Commission  of  a  rehearing,  on  the  ground  of  newlj  discovered  evi- 
dence, in  violation  of  its  own  rule,  requiring  such  evidence  to  be 
•et  out  in  detail  in  the  application  for  a  rehearing,  and  the  taldng 
of  further  evidence  without  solicitation  from  either  partj,  being 
mere  matters  of  procedure,  and  not  going  to  the  jurisdiction  of  the 
eommission  to  make  awards,  are  not  grounds  upon  which  the 
supreme  court  can  vacate  an  award. 

Id. — Incompetent  Evidence. — The  supreme  court  cannot  set  aside  an 
award  of  the  Industrial  Accident  Commission  because  of  the  admis- 
sion of  incompetent  evidence,  provided  there  is  enough  competent 
evidence  to  uphold  the  same. 

&K^lNSUBANOS— OONSTBUCnON     0»    POLICfT— -"GeNBBAL     FabM    WoBK, 

Ezcltjdino  Opebation  ov  Fabh  Machinbby." — An  insurance  policy 
binding  the  insurer  to  pay  all  sums  due  from  an  employer  under 
the  Workmen's  Compensation  Law  because  of  any  injury  to  em- 
ployees "engaged  in  general  farm  work,  excluding  the  operation 
of  farm  machinery,"  covered  an  injury  causing  the  death  of  an 
employee  who  was  struck  by  a  bar  attached  to  a  disk  harrow,  which, 
in  the  course  of  farming  operations,  was  being  pulled  in  the  night- 
time by  an  engine,  it  appearing  that  the  deceased  was  not  oper- 
ating the  engine  but  was  standing  in  the  field  and  using  a  lantern 
to  guide  the  engineer  who  operated  the  machine. 
Id. — Uncertainty  in  Policy — Constbtjction  Against  Insubeb. — ^If  in 
such  ease  the  words  "excluding  the  operation  of  farm  machinery'' 
are  of  uncertain  import,  then,  under  section  1654  of  the  Ciril  Code, 
the  contract  is  to  be  construed  most  strongly  against  the  insurer, 
who  drew  the  policy  and  caused  the  uncertainty  to  exist. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Ralph  Wilson,  and  Charles  B.  Morris,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 
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SHAW,  J. — This  is  a  proceeding  in  certiorari  under  the 
Workmen's  Compensation  Act',  to  review  an  award  made  by 
the  Industrial  Accident  Commission  against  the  Maryland 
Casualty  Company  in  favor  of  Hulda  V.  Dobson,  as  compen- 
sation for  the  death  of  her  husband,  alleged  to  have  occurred 
from  an  accident  while  in  the  employ  of  George  C.  Ellis.  The 
award  was  made  against  the  Maryland  Casualty  Company  as 
insurance  carrier  for  Ellis.  Its  claim  is  that  the  policy  of 
insurance  does  not  cover  the  accident  which  caused  the  death 
of  Dobson. 

The  insurance  policy  was  issued  to  Ellis  by  the  Casualty 
Company  of  America.  Afterward,  and  before  the  happening 
of  the  accident,  the  Maryland  Casualty  Company,  by  agree- 
ment with  the  original  insurer,  assumed  all  liability  upon  the 
policy  and  Ellis  accepted  it  as  the  insurance  carrier.  By  the 
terms  of  the  policy  the  insurer  agreed  to  pay  all  sums  due 
from  Ellis  under  the  Workmen's  Compensation  Law  [Stats. 
1911,  p.  796]  because  of  any  injury  to  those  of  his  employees 
mentioned  in  the  policy.  The  sixth  clause  provides  as  fol- 
lows: ''This  policy  shall  cover  only  employees  of  the  em- 
ployer, legally  employed,  whose  remuneration  is  included  in 
said  declaration,  but  nothing  in  this  policy  shall  be  construed 
as  excluding  any  employee  who  may  become  entitled  to  com- 
pensation under  the  provisions  of  said  Workmen's  Compensa- 
tion Law,  and  all  amendments  thereto."  The  declarations 
referred  to  are  contained  in  a  document  attached  to  and  made 
a  part  of  the  policy.  The  employees  whose  remuneration  is 
therein  stated,  that  are  here  involved,  are  therein  described  as 
those  engaged  in  **  General  farm  work  excluding  the  opera- 
tion of  farm  machinery  (no  blasting)." 

The  complainant  asks  that  the  award  be  annulled  upon  the 
following  grounds :  1.  That  the  commission  granted  a  rehear- 
ing to  Ellis  on  the  ground  of  newly  discovered  evidence,  in 
violation  of  its  own  rule  requiring  such  evidence  to  be  set  out 
in  detail  in  the  application  for  a  rehearing.  2.  In  taking 
further  testimony   without  solicitation   from   either  party. 

3.  In  admitting  and  considering  incompetent  testimony  re- 
lating to  the  meaning  of  the  policy  of  insurance  in  question. 

4.  In  determining  that  under  said  policy  of  insurance  the 
plaintiff  as  insurance  carrier  for  Ellis  is  liable  to  pay  com- 
pensation for  the  death  of  said  Dobson. 
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With  respect  to  the  first  and  second  grounds  we  need  only 
say  that  irregularities,  or  errors  in  mere  matters  of  procedure, 
do  not  go  to  the  jurisdiction  of  the  commission  to  make 
awards,  and  are  not  grounds  upon  which  this  court  can  vacate 
an  award.  These  grounds  relate  entirely  to  matters  of  pro- 
cedure. 

In  like  manner  this  court  is  unable  to  set  aside  an  award 
because  of  the  admission  of  incompetent  evidence,  provided 
there  is  enough  competent  evidence  admitted  to  uphold  the 
same.    This  disposes  of  the  third  ground. 

The  fourth  ground  presents  the  only  matter  for  serious  con- 
sideration. The  question  is  whether  or  not  this  court  can  say 
that  the  commission  erred  as  a  matter  of  law,  upon  the  uncon- 
tradicted evidence,  in  determining  that  the  plaintiff  herein 
was  liable  under  the  terms  of  the  policy  for  the  compensation 
awarded.  We  think  the  evidence  is  sufiicient  to  support  the 
award. 

In  carrying  on  his  farming  operations,  Ellis  used  a  cater- 
pillar engine,  and  at  the  time  of  this  accident  it  was  being 
used  to  pull  a  disk  harrow  in  harrowing  a  field,  in  the  night- 
time. A  man  named  Qrimes  was  the  engineer  in  charge  of 
the  caterpillar  engine,  and  was  operating  it  at  the  time.  In 
going  across  the  field  it  was  necessary  to  have  a  light  at  the 
.other  side  at  the  point  he  wished  to  reach,  so  as  to  guide  the 
engineer  on  the  way.  He  directed  Dobson  to  stay  at  one  side 
until''  he  had  reached  the  farther  side,  and  to  hold  the  light 
at  the  proper  place  to  guide  him  on  his  return.  Dobson  did 
so,  and  when  the  engine  and  harrow  had  returned,  Dobson 
stepped  to  the  left  side  of  the  caterpillar,  waited  until  the 
disk  harrows  had  got  opposite  to  him  and  then  put  his  lantern 
on  a  tool-box  which  was  on  the  disk.  This  happened  about 
the  time  the  engine  was  turning  to  go  back.  This  turn  swung 
the  engine  and  harrow  about  so  that  a  bar  attached  to  the 
harrow  caught  Dobson  and  threw  him  upon  the  disks,  whereby 
he  received  the  injury.  It  was  no  part  of  Dobson 's  duty  to 
take  care  of  the  engine,  except  to  assist  at  times  in  oiling  it, 
and  at  the  time  of  his  injury  he  was  not  operating  the  cater- 
pillar engine  in  any  way,  as  above  stated. 

Implements  ordinarily  found  upon  a  farm,  such  as  plows, 
harrows,  or  wagons,  are  not  usually  spoken  of  as  machines  in 
these  times,  wh«n  such  things  as  mowing-machines,  reaping- 
machines,  threshing-machines,  and  various  kinds  of  traction 
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engines  are  in  common  use  in  doing  farm  work.  The  opera- 
tion of  a  caterpillar  engine  to  pull  a  harrow  would  undoubt- 
edly be  within  the  meaning  of  the  phrase,  and  the  engineer 
who  performed  that  task  would  not  be  covered  by  this  policy. 
But  one  who  harrows  or  plows  a  field,  or  drives  a  wagon,  is 
not  ordinarily  said  to  be  running  machinery.  There  might  be 
various  things  incidental  to  harrowing  a  field,  or  other  farm 
work,  where  motor  power  is  in  use,  that  would  require  the 
service  of  a  man,  or  men,  in  addition  to  the  man  who  oper- 
ated the  motor  engine.  I^he  only  machine  used  in  such  work, 
as  that  word  is  commonly  understood,  would  be  the  engine. 
The  man  in  charge  of  it  would  be  operating  a  farm  machine, 
but  those  assisting  to  do  the  work  of  harrowing  the  field  would 
not  be  so  considered,  unless  they  had  something  to  do  with 
the  engine  itself.  Dobson  at  times  did  do  something  about 
the  machine,  as  when  he  filled  one  of  the  grease  cups,  although 
at  such  times  it  was  not  in  motion,  but  he  was  not  operating 
the  machine  when  he  was  standing  at  one  end  of  the  field 
holding  a  lantern  to  guide  the  engineer  on  his  return  from 
the  other  end,  nor  when,  the  engine  having  returned,  he  was 
placing  his  lantern  on  the  tool-box  of  the  harrow.  He  was 
assisting  in  the  work  of  plowing  the  field,  but  was  not  assist- 
ing in  the  special  part  of  the  work  requiring  the  operation, 
of  machinery.  If,  in  view  of  the  particular  facts  in  this  case, 
the  phrase  "general  farm  work,  excluding  the  operation  of 
farm  machinery,"  is  of  uncertain  import,  then  in  resolving 
such  uncertainty  we  are  to  be  guided  by  the  rule  that  in  such 
a  case  the  contract  is  to  be  interpreted  most  strongly  against 
the  party  who  caused  the  uncertainty  to  exist.  (Civ.  Code, 
sec.  1654.)  This  policy  was  drawn  by  the  insurer.  It  caused 
the  uncertainty  to  exist.  It  is  obvious  that  the  purpose  of 
inserting  the  exception  was  to  avoid  the  risks  incidental  to 
the  operation  of  machinery,  and  not  to  avoid  the  risks  inci- 
dental to  ordinary  farm  work.  We  think,  therefore,  that  the 
meaning  of  the  phrase  should  be  restricted,  so  that  it  would 
include  those  who  were  actually  engaged  upon  the  machine, 
and  not  those  who  were  assisting  in  general  operations  for 
which  the  machine  furnished  only  the  motive  power.  Giving 
it  this  meaning,  it  will  be  seen  that  it  does  not  include  the 
work  upon  which  Dobson  was  engaged,  and  that  he  was  not 
within  the  exception.  This  conclusion  makes  it  unnecessary 
to  discuss  the  other  propositions  presented.    The  award  of 
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the  commustsion  was,  therefore,  properly  made  again^  the 
insurance  carrier. 
The  award  is  aflSrmed. 

Sloss,  J.,  Wilbur,  J.,  Richards,  J.,  pro  tern.,  and  Angellotti, 
C.  J.,  concurred. 

Rehearing  denied. 


[Sae.  No.  2569.    Department  One.--JaIy  8,  1918.] 

MANUEL  I.  SILVA  et  al..  Respondents,  ▼.  JOSEPH  V. 
AZEVEDO  et  al.,  Appellants. 

BouNDABixs — Location  bt  Adjoining  Land  Owners — LoNa-ooNTiNuiD 
AoginESCBNCB  —  Gbnbeal  Bulb. — ^Where  adjoining  land  owners, 
being  uncertain  of  tlie  position  of  the  true  boundary  described  in 
their  deeds,  agree  upon  a  location  as  the  true  location,  mark  it 
upon  the  ground,  or  build  up  to  it,  occupy  on  each  side  up  to  the 
place  fixed,  and  acquiesce  in  the  location  for  a  period  equal  to  the 
statute  of  limitations,  or  under  such  circumstances  that  substan- 
tial loss  would  be  caused  by  a  change  in  its  position,  such  line 
becomes,  in  law,  the  true  line  called  for  hj  the  respective  descrip- 
tions, regardless  of  the  accuracy  of  the  agreed  location,  as  it  may 
appear  by  subsequent  measurements. 

Id. — Ejbgtmxnt— Findings  Unsuppokted  bt  Eyidbngb. — ^Where,  in  an 
action  of  ejectment  to  recover  a  disputed  strip  of  land  lying  be- 
tween two  adjoining  holdings,  it  appeared  that  a  somewhat  irregular 
shaped  tract  of  land  had  been  acquired  by  the  predecessor  of  the 
plaintiff,  with  the  understanding  that  it  should  be  divided  equally 
between  himself  and  the  defendant,  that  accordingly  a  deed  was 
made  to  the  defendant  describing  the  west  half  by  metes  and  bounds 
furnished  by  a  surveyor  employed  to  make  a  survey  for  the  two 
owners,  but  by  mistake  the  surveyor  established  a  line  of  stakes, 
not  conforming  to  the  description  but  too  far  to  the  east,  throw- 
ing the  disputed  strip  into  the  westerly  holding,  a^d  that  along 
this  line  a  substantial  fence  was  built  at  joint  expense  by  the  two 
owners,  who  for  about  six  years  occupied  and  cultivated  the  re- 
spective holdings  up  to  the  line  of  the  fence,  findings  that  there 
had  been  no  uncertainty  as  to  the  location  of  the  boundary  and  no 
agreement  between  the  parties  that  the  fence  line  should  be  taken 
to  be  the  true  boundary  were  not  supported  by  the  evidence. 

Id. — Mutual  Mistake — ^Application  op  "Agreed  Boundary"  Bulb. — 
The  fact  that  both  adjoining  owners  were  mistaken  in  believing 
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that  a  boundary  line  fixed  between  their  holdings^  by  mntnal  assent, 
was  the  true  line  does  not  prevent  the  application  of  the  "agreed 
boundary"  rule. 
Id, — ^AoBXED  BouNDABT  AS  AN  Attbmpt  TO  TftANsvEB  Land. — ^Adjoin- 
ing  owners  cannot  by  mere  agreement  establish  a  boundary  line 
which  they  know  is  not  the  true  boundary,  the  attempt  to  so  fix  the 
line  being  merely  an  endeavor  to  transfer  land  from  one  to  the 
other,  which  can  be  accomplished  only  by  a  conveyance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento  County.    Peter  J.  Shields,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

S.  Duke  Howe,  and  Downey,  Pullen  &  Downey,  for  Appel- 
lants. 

Driver  ft  Driver,  B.  P.  Van  Dyke,  and  Prank  Tade,  for 
Respondents. 

SLOSS,  J. — ^Ejectment  to  recover  a  strip  of  land  contain- 
ing about  six  and  one-half  acres.  Judgment  went  for  plain- 
tiffs, and  the  defendants  appeal. 

The  plaintiffs  are  the  successors  in  interest  of  Manuel  Silva. 
The  defendants  are  husband  and  wife.  For  purposes  of 
statement  and  discussion,  we  may  treat  the  case  as  if  Manuel 
Silva  were  the  plaintiff  and  Joseph  V.  Azevedo  the  sole 
defendant. 

In  1908,  Azevedo  purchased  a  tract  of  farming  land,  con- 
taining something  over  126  acres,  in  Sacramento.  The  par- 
cel was  quadrilateral,  its  easterly  and  westerly  lines  being 
parallel,  tbe^  southerly  line  meeting  these  at  right  angles,  and 
the  northerly  line  running  diagonally  from  northeast  to 
southwest.  Roughly  speaking,  the  length  of  the  parcel,  from 
north  to  south,  was  about  three  times  its  width,  from  east  to 
west.  Prior  to  the  purchase  of  the  tract  there  had  been  an 
understanding  that  the  land  was  to  be  divided  equally  be- 
tween Silva  and  Azevedo.  Accordingly,  Azevedo  conveyed 
to  Silva  the  east  half  of  his  holding,  the  land  granted  being 
described  in  the  deed  by  metes  and  bounds.  A  fence  was 
built,  dividing  the  entire  tract  into  two  parcels,  and  each  pro- 
ceeded to  occupy,  improve,  and  farm  the  land  on  his  side  of 
the  fence.    After  some  six  years,  Silva  discovered  that  the 
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fence  had  been  placed  about  seventy  feet  too  far  east,  and 
that  a  part  of  the  land  described  in  his  deed,  comprising  the 
strip  in  controversy,  was  in  Azevedo's  possession.  The  pres- 
ent action  resulted. 

Azevedo's  defense  was  based,  principally,  upon  the  claim 
that  the  fence  line  had  been  agreed  upon  as  the  boundary 
between  the  two  parcels,  and  that  such  agreement  was  bind- 
ing upon  the  parties.  The  rule  invoked  is  a  familiar  one. 
An  early  case  applying  it,  and  one  that  has  frequently  been 
cited  in  this  court,  is  8need  v.  Osbom,  25  Cal.  619.  The 
scope  and  effect  of  the  doctrine  are  thus  defined  in  Young  v. 
Blakemm,  153  Cal.  477,  [95  Pac.  888] :  ''When  such  [adjoin- 
ing] owners,  being  uncertain  of  the  true  position  of  the 
boundary  so  [in  their  deeds]  described,  agree  upon  its  true 
location,  mark  it  upon  the  ground,  or  build  up  to  it,  occupy 
on  each  side  up  to  the  place  thus  fixed  and  acquiesce  in  such 
location  for  a  period  equal  to  the  statute  of  limitations,  or 
under  such  circumstances  that  substantial  loss  would  be 
caused  by  a  change  of  its  position,  such  line  becomes,  in  law, 
the  true  line  called  for  by  the  respective  descriptions,  regard- 
less of  the  accuracy  of  the  agreed  location,  as  it  may  appear 
by  subsequent  measurements.''  In  the  present  case,  the  court 
found  that  there  was  no  uncertainty  as  to  the  location  of  the 
boundary  line,  and  no  agreement  between  the  parties  that  the . 
fence  line  should  be  taken  to  be  the  true  boundary.  We 
think,  however,  that  these  findings,  if  not  at  variance  with  the 
more  specific  facts  found,  are  without  support  in  the  evi- 
dence. It  is  found  (and  the  evidence  shows  without  conflict) 
that  before  the  execution  of  the  deed  from  Azevedo  to  Silva 
the  entire  tract  theretofore  acquired  by  Azevedo  had  not  been 
divided,  nor  had  the  boundary  line  between  the  east  and  west 
halves  thereof  been  marked  upon  the  ground;  that  Azevedo 
and  Silva,  acting  jointly,  engaged  a  surveyor  to  survey  the 
tract,  to  divide  the  same  into  east  and  west  halves,  to  furnish 
a  particular  description  by  metes  and  bounds  of  the  east  half 
for  use  in  the  deed  to  be  executed,  and  to  locate  upon  the 
ground,  by  means  of  stakes,  the  division  line  between  the  east 
and  west  halves.  The  surveyor  made  the  survey  and  fur- 
nished the  description,  which  was  carried  into  the  deed,  and 
correctly  described,  by  metes  and  bounds,  the  east  half  of  the 
tract.  He  also  established  a  line  of  stakes  upon  the  ground, 
but  by  mistake  located  these  stakes  too  far  to  the  east,  thus 
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throwing  the  disputed  strip  into  the  westerly  subdivision  of 
the  tract.  Neither  Silva  nor  Azevedo  knew  of  said  mistake. 
The  two  joined  in  building  a  substantial  fence  on  the  line 
marked  by  the  stakes,  believing  such  line  to  be  the  true  line 
called  for  by  the  deed.  Azevedo  has  ever  since  been  in  pos- 
session of  the  land  lying  to  the  west  of  the  fence,  and  has 
made  valuable  and  permanent  improvements  on  the  strip  in 
controversy,  relying  upon  "the  mutual  mistaken  belief  of  all 
parties"  that  the  fence  was  located  upon  the  true  division 
line.  It  appears,  further,  that  one-half  of  the  surveyor's 
charge  was  paid  by  each  of  the  parties,  and  that  each  con- 
tributed one-half  of  the  money  and  the  labor  expended  in  the 
building  of  the  fence. 

On  this  static  of  facts,  we  think  there  was  no  room  for  any 
other  inference  than  that  the  line  indicated  by  the  surveyor 
as  the  dividing  line  between  the  two  holdings,  and  followed 
by  the  erection  of  a  fence  by  the  two  parties,  was  agreed  on 
by  them  as  the  true  boundary.  It  is  argued  that  the  "agreed 
boundary  *'  rule  applies  only  where  there  is  an  uncertainty 
regarding  the  position  of  the  boundary,  and  that  in  this  case 
there  was  no  such  uncertainty,  since  the  true  location  of  the 
line  could  always  have  been  determined  by  a  correct  measure- 
ment. But  this  condition  exists  in  virtually  every  case  in 
which  the  aid  of  the  rule  is  sought.  There  is  no  occasion  for 
asserting  that  a  boundary  has  been  established  by  agreement, 
unless  the  description  in  the  conveyance  in  reality  designates 
a  different  boundary.  "It  is  only  where  the  true  location  is 
subsequently  ascertained  that  actions  of  this  kind  arise." 
(Price  V.  De  Reyes,  161  Cal.  484,  489,  [119  Pac.  893].)  That 
Silva  and  Azevedo  were,  in  fact,  in  doubt  as  to  the  place 
where  the  dividing  line  should  run  is  apparent  from  the  cir- 
cumstances, and  from  their  conduct.  To  properly  locate,  on 
the  ground,  the  boundaries  of  a  tract  of  somewhat  irregular 
shape  and  containing  fifty-six  acres  is  a  task  calling  for 
knowledge  and  skill  of  a  more  or  less  expert  character.  That 
the  parties  thought  they  needed  the  assistance  of  someone  pos- 
sessing the  requisite  ability  is  conclusively  shown  by  their 
employment  of  a  surveyor  to  locate  and  mark  the  division 
line  between  the  two  halves  of  the  larger  tract.  The  only 
purpose  they  could  have  had  in  so  doing  was  to  fix  definitely, 
by  proper  measurement  and  marking,  the  boundary,  which, 
until  it  was  so  ascertained  and  marked,  must  have  remained 
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uncertain  in  their  minds.  When,  then,  acting  upon  the  in- 
formation BO  given  them,  they  joined  in  the  construction  of  a 
substantial  fence  on  the  line,  and  proceeded,  respectively,  to 
improve  and  cultivate  up  to  the  fence,  the  only  theory  upon 
which  their  acts  can  reasonably  be  explained  is  that  they  had 
agreed  upon  the  fence  line  as  the  true  location  of  the  west 
boundary  of  the  land  conveyed  to  Silva.  It  is  true  that  both 
were  mistaken  in  believing  that  the  line  so  fixed  was  the  true 
line.  But  this  does  not  prevent  the  application  of  the  rul«. 
(Sneed  v.  Oshom,  25  Cal.  619 ;  Biggins  v.  Champlin,  59  Cal. 
113.) 

It  is  true,  as  has  repeatedly  been  held,  that  adjoining  own- 
em  cannot,  by  their  mere  agreement,  establish  a  boundary 
other  than  the  true  one,  where  they  know  that  the  line 
attempted  to  be  fixed  is  not,  in  fact,  the  true  boundary. 
(Nathan  v.  Dierssen,  134  Cal.  282,  [66  Pac.  485] ;  Lewis  v. 
Ogram,  149  Cal.  505,  [117  Am.  St.  Rep.  151,  10  L.  B.  A. 
(N.  S.)  610,  87  Pac.  60] ;  Marm  v.  Mann,  152  Cal.  23,  [91 
Pac.  994].)  In  such  cases  the  parties  are  merely  endeavoring 
to  transfer  land  from  one  to  the  other,  an  object  that  can  be 
accomplished  only  by  means  of  a  conveyance.  No  such  situ- 
ation is  presented  here.  Nor  is  the  case  parallel  to  Clapp  v. 
CKurchia,  164  Cal.  741,  [130  Pac.  1061],  where  it  was  held 
that  the  doctrine  of  an  agreed  boundary  line  could  not  apply 
where  one  of  the  coterminous  owners  believed  that  a  certain 
line  marked  the  boundary,  but  there  was  no  evidence  of  any 
such  belief  on  the  part  of  the  other.  In  this  case  it  is  appa- 
rent that  both  Silva  and  Azevedo,  thinking  that  the  line  fixed 
by  the  surveyor  was  the  true  boundary  described  in  the  deed, 
accepted  such  line  as  the  division  between  their  holdings, 
buUt  a  fence  upon  it,  and  occupied  and  improved  up  to  the 
fence.  We  have  here  not  only  a  continued  acquiescence  in 
the  line  so  fixed,  and  an  occupation  in  accordance  with  it  for 
a  period  beyond  that  fixed  by  the  statute  of  limitations,  but 
the  erection  of  substantial  and  permanent  improvements 
upon  the  disputed  piece  by  the  defendant.  It  would  be  a 
manifest  injustice  to  permit  him  to  be  ousted  now  merely 
because  the  plaintiffs  have,  by  a  new  survey,  discovered  that 
their  predecessor  and  the  defendant  were  in  error  in  the  origi- 
nal establishment  of  the  line.  **If  the  position  of  the  line 
always  remained  to  be  ascertained  by  measurement  alone,  the 
result  would  be  that  it  would  not  be  a  fixed  boundary,  but 
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would  be  subject  to  change  with  every  new  measurement. 
Such  uncertainty  and  instability  in  the  title  to  land  would 
be  intolerable."     {Young  v.  Blake^nan,  153  Gal.  477,  [95  Pac 
888].) 
The  judgment  is  reversed. 

Shaw,  J.y  and  Richards,  J.,  pro  tem.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  6629.    In  Bvik.— July  8,  1918.] 

E.  M.  BARNES,  PlaintiflE,  v.  DISTRICT  COURT  OP 
APPEAL,  SECOND  APPELLATE  DISTRICT,  Re- 
spondent. 

Attorneys  at  Law — ^Disbarment  —  Ouics  Involving  Moral  Tubpi- 
TUDB — Jurisdiction  of  District  Court  of  Appeal. — ^Under  atib- 
division  1  of  section  287  of  the  Code  of  Civil  Procedure,  a  district 
court  of  appeal  has  jurisdiction  to  remove  an  attorney  from  the 
roll  and  revoke  his  license  to  practice  in  this  state  upon  the  ground 
that  he  has  been  convicted  of  a  crime  involving  moral  turpitude. 

Id.— Becjord  of  Conviction — Transmission  to  District  Court  of  Ap- 
peal.— The  jurisdiction  of  a  district  court  of  appeal  to  disbar  an 
attorney  who  has  been  convicted  outside  of  this  state  of  a  felony  or 
misdemeanor  involving  moral  turpitude,  does  not  depend  on  the 
transmission  by  the  clerk  of  the  court  in  which  the  conviction  is  had 
of  a  copy  of  the  record  of  conviction,  since  section  288  of  the  Code 
of  Civil  Procedure,  requiring  such  transmission,  obviously  applies  only 
to  crimes  committed  in  this  state  and  to  convictions  in  the  state 
courts. 

Id. — ^Initiation  of  Prooxedino. — Section  289  of  the  Code  of  Civil  Pro- 
cedure, in  prescribing  the  procedure  for  a  removal  under  subdivision 
1  of  section  287  of  that  code,  requires  the  court  to  which  such 
jurisdiction  is  given  to  take  proceedings  necessary  for  that  pur- 
pose upon  the  receipt  of  a  certified  copy  of  the  record  of  conviction, 
and  no  accusation  is  necessary  in  such  a  ease,  for  the  provisions 
of  sections  290  and  291,  requiring  a  written  accusation  when  the 
proceedings  are  "upon  the  information  of  another,"  refer  only 
to  the  provisions  of  section  289  on  that  subject,  and  that  provision 
applies  exclusively  to  proceedings  to  disbar  or  suspend  under  the 
second,  third,  and  fourth  subdivisions  of  section  287,  and  do  not 
apply  to  subdivision  1« 
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Id. — PnJNO  OF  Becobd  in  Couet—Juwswction. — The  filing  in  the 
district  court  of  appeal  of-  an  authenticated  copy  of  the  record  of 
the  district  court  of  the  United  States  for  the  district  of  Alaska 
showing  the  conviction  of  an  attorney  in  that  court  of  the  crime 
of  mailing  an  obscene  letter  was  sufficient  to  give  the  former  court 
jurisdiction  to  proceed  for  his  disbarment. 

Id.— PsoGSDUBE — Adoption  by  Court  of  ^Modb  of  Proceeding.— The 
Code  of  Civil  Procedure  does  not  specifically  point  out  a.  course 
of  procedure  to  be  followed  in  a  proceeding  under  subdivision  1 
of  section  287  to  remove  or  suspend  an  attorney  upon  his  con- 
viction of  a  felony  or  misdemeanor  involving  moral  turpitude,  and; 
therefore,  under  section  187  of  the  same  code,  the  district  court 
of  appeal)  being  a  court  on  which  Jurisdiction  is  conferred  by  that 
code,  "may  adopt  any  suitable  process  which  may  appear  most 
conformable  with  the  spirit  of  the  code." 

lb. — ^Maiuno  Obscenk  Letter — Conviction  in  United  States  Court 
— Motion  to  Disbar — Sufficiency  of  Notice.— Where  an  authen- 
ticated copy  of  a  record,  showing  the  conviction  of  an  attorney  in 
the  United  States  district  court  for  the  district  of  Alaska,  of  the 
crime  of  mailing  an  obscene  letter,  had  been  filed  in  the  district 
court  of  appeal,  and  an  attorney  representing  the  bar  association 
of  a  county  thereupon  presented  to  the  district  court  of  appeal  a 
proposed  notice  of  motion  to  remove  the  convicted  attorney  for 
that  cause,  an  order  fixing  a  period  of  three  days'  service  of  notice 
upon  the  accused  before  the  time  appointed  for  the  hearing  of  the 
motion  was  not  so  unreasonable  or  oppressive  as  to  deprive  the  court 
of  jurisdiction. 

Id. — Crime  Committed  Outside  the  State. — Subdivision  1  of  section 
287  of  the  Code  of  Civil  Procedure,  prescribing  conviction  of  a 
crime  involving  moral  turpitude  as  a  ground  for  disbarment  of 
an  attorney,  is  not  confined  to  convictions  had  in  the  courts  of  this 
state. 

REVIEW  on  Certiorari  of  an  order  of  the  District  Court 
of  Appeal  for  the  Second  Appellate  District  disbarring  an 
attorney. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  M.  Barnes,  in  pro.  per.,  for.  Plaintiff. 

Bowen  &  Bailie,  for  Respondent. 

SHAW,  J. — This  is  a  proceeding  to  review  and  annul  an 
order  of  the  district  court  of  appeal  of  the  second  district, 
directing  that  the  name  of  E.  M.  Barnes  be  removed  from  the 
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roll  of  attorneys,  and  that  his  license  to  practice  law  in  this 
state  be  revoked. 

Barnes  was  admitted  to  practice  in  this  state  by  an  order 
of  the  supreme  court  made  in  the  year  1880.  On  March  21, 
1910,  he  was  convicted  in  the  district  court  of  the  United 
States  for  the  district  of  Alaska  for  the  crime  of  mailing  an 
obscene  and  lascivious  letter.  In  February,  1918,  after  due 
notice  to  him  in  that  behalf,  an  attorney,  acting  for  the  Bar 
Association  of  Los  Angeles  County,  appeared  in  said  district 
court  of  appeal  and  moved  for  an  order  disbarring  Barnes 
from  practice  in  this  state  as  an  attorney,  basing  the  motion 
upon  the  ground  that  Barnes  had  been  convicted,  as  afore> 
said,  of  said  crime,  and  that  a  copy  of  the  record  of  said  con- 
viction had  been  filed  with  said  court.  Barnes,  although 
having  been  served  with  said  notice,  failed  to  appear  in  oppo- 
sition to  the  motion,  and  thereupon  the  district  court  made  the 
order  now  sought  to  be  annulled,  removing  him  from  the  roll 
of  attorneys. 

The  complainant  claims  that  the  district  court  of  appeal 
has  no  jurisdiction  to  make  an  order  removing  o.r  disbarring 
an  attorney  because  of  his  conviction  by  a  court  outside  of 
this  state,  of  a  crime  involving  moral  turpitude,  unless  an 
accusation  is  made  against  him  in  writing,  duly  verified  by 
oath  of  some  person,  as  prescribed  by  sections  290  and  291  of 
the  Code  of  Civil  Procedure. 

Section  287  prescribes  five  grounds  for  the  removal  or  the 
suspension  of  an  attorney  after  his  admission  to  practice. 
The  first  ground  is  the  only  one  here  involved.  The  introduc- 
tory clause  and  the  first  subdivision  of  the  section  read  as 
follows : 

''An  attorney  and  counselor  may  be  removed  or  suspended 
by  the  supreme  court,  or  any  department  thereof,  or  by  any 
district  court  of  appeal,  or  by  any  superior  court  of  the  state, 
for  either  of  the  following  causes,  arising  after  his  admission 
to  practice: 

'*1.  His  conviction  of  a  felony  or  misdemeanor  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  shall 
be  conclusive  evidence." 

Sections  288  and  289  are  as  follows : 

**288.  In  case  of  the  conviction  of  an  attorney  or  coun- 
selor of  a  felony  or  misdemeanor,  involving  moral  turpitude, 
the  clerk  of  the  court  in  which  such  conviction  is  had  shall, 
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within  thirty  days  thereafter,  transmit  to  the  supreme  court 
a  certified  copy  of  the  record  of  conviction.* 

''289.  The  proceedings  to  remove  or  suspend  an  attorney 
and  counselor,  under  the  first  subdivision  of  section  two  hun- 
dred and  eighty-seven,  must  be  taken  by  the  court  on  the  re- 
ceipt of  a  certified  copy  of  the  record  of  conviction.  The 
proceedings  under  the  second,  third,  or  fourth  subdivision  of 
section  two  hundred  and  eighty-seven  may  be  taken  by  the 
court  for  the  matters  within  its  knowledge,  or  may  be  taken 
upon  the  information  of  another." 

Then  follow  sections  290  and  291,  the  former  providing  that 
**i{  the  proceedings  are  upon  the  information  of  another,  the 
accusation  must  be  in  writing";  the  latter,  that  the  accusa- 
tion must  be  verified  by  the  oath  of  some  person  to  the  effect 
that  the  charges  therein  contained  are  true. 

It  will  be  seen  that  the  provisions  of  section  287  vest  in  the 
district  court  jurisdiction  to  make  an  order  such  as  that  com- 
plained of  upon  the  ground  that  the  attorney  has  been  con- 
victed of  a  crime  involving  moral  turpitude,  and  that  in  such 
cases  the  record  of  conviction  is  conclusive  evidence.  Juris- 
diction is  thereby  given  positively.  The  only  question  which 
permits  of  doubt  is  the  manner  of  its  exercise.  Section  288 
does  not  require  the  clerk  of  the  court  in  which  a  conviction 
is  had  to  transmit  a  certified  copy  of  the  record  to  the  district 
court  of  appeal.  Consequently  the  jurisdiction  of  the  dis- 
trict court  of  appeal  to  disbar  an  attorney  for  that  cause  does 
not  depend  upon  the  transmission  of  such  copy  by  the  clerk 
of  the  court  in  which  the  conviction  is  had.  Obviously  sec- 
tion 288  applies  only  to  crimes  committed  in  this  state,  and 
to  convictions  in  the  state  courts.  The  legislature  would  have 
no  authority  to  require  the  clerk  of  a  court  in  another  state, 
or  of  a  court  of  the  United  States  sitting  in  this  state,  to  per- 
fomr  any  act  whatever,  and  the  scope  of  that  section  must  be 
confined  to  the  officials  of  this  state.  The  jurisdiction  of  the 
district  court  to  disbar  for  this  cause  under  section  287  does 
not  depend  upon  the  procedure  given  in  section  288,  but,  as 
we  have  said,  is  given  to  it  in  positive  terms  and  without 
qualification. 

Section  289,  in  prescribing  the  procedure  for  a  removal 
under  subdivision  1  of  section  287,  requires  the  court  to  which 
such  jurisdiction  is  given  to  take  the  proceedings  necessary 
for  that  purpose  upon  the  receipt  of  a  certified  copy  of  the 
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record  of  conviction.  No  accusation  is  necessary  in  sucli  a 
case,  for  the  provisions  of  sections  290  and  291  requiring  a 
written  accusation  when  the  proceedings  are  **upon  the  infor- 
mation of  another  *'  refer  only  to  the  provisions  of  section  289 
on  that  subject,  and  that  provision  applies  exclusively  to  pro- 
ceedings to  disbar  or  suspend  under  the  second,  third,  and 
fourth  subdivisions  of  section  287,  and  do  not  apply  to  sub- 
division 1.  There  being  no  other  provision  of  the  code  pre- 
scribing the  procedure  to  be  followed  in  the  district  court  of 
appeal  for  the  removal  of  an  attorney  under  subdivision  1 
of  section  287,  the  case  falls  within  the  scope  of  section  187, 
which  provides  that  when  jurisdiction  is  conferred  upon  any 
court  by  the  code,  and  the  course  of  proceeding  is  not  specifi- 
cally pointed  out  by  the  code,  or  by  statute,  such  court  may 
adopt  any  suitable  process  or  mode  of  proceeding  which  may 
appear  most  conformable  with  the  spirit  of  the  code.  It 
appears  f rgm  the  record  here  that  the  authenticated  copy  of 
the  record  of  the  district  court  of  the  United  States  for  the 
district  of  Alaska,  showing  the  conviction  of  Barnes  of  the 
aforesaid  crime,  was  duly  filed  in  the  district  court  of  appeal. 
This,  under  section  289,  was  suificient  to  give  that  court  juris- 
diction to  proceed.  Thereupon,  following  section  187,  the 
court  proceeded  to  adopt  a  mode  of  proceeding,  that  is,  when 
an  attorney,  one  of  its  officers,  presented  to  it  a  proposed 
notice  of  motion  to  remove  Barnes  for  that  cause,  to  be  made 
on  February  5,  1918,  it  authorized  the  service  of  such  notice 
on  Barnes  and  directed  that  it  be  served  at  least  three  days 
before  the  time  fixed  therein  for  the  making  of  the  proposed 
motion.  This  notice  was  duly  served  upon  Barnes,  and  in 
pursilance  thereof  the  motion  was  made.  It  cannot  be  said 
that  as  a  matter  of  law  the  period  of  three  days  was  so  un- 
reasonable or  oppressive  that  the  court  thereby  deprived  itself 
of  jurisdiction  to  proceed.  It  is  not  contended  that  such  is 
the  case.  It  follows  that  the  court  had  jurisdiction  to  make 
the  order  and  that  the  proceeding  adopted  was  sufficient  to 
give  jurisdiction  of  the  person  of  Barnes. 

There  is  no  force  in  the  argument  that  the  provision  of 
section  287,  for  disbarment  on  the  ground  that  the  attorney 
has  been  convicted  of  a  crime  involving  moral  turpitude,  is 
confined  to  convictions  had  in  the  courts  of  this  state.  The 
language  of  section  287  is  general,  and  it  vests  concurrent 
jurisdiction  thereof  in  the  supreme  court,  the  district  courts 
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of  appeal,  and  the  superior  courts.  No  provision  whatever  is 
made  for  the  filing  of  a  copy  of  the  record  of  conviction  in 
any  court  except  the  supreme  court.  The  reasons  which  in- 
duced the  legislature  to  prescribe  this  as  a  ground  for  dis- 
barment are  as  potent  when  applied  to  a  conviction  in  a  court 
of  another  state,  or  in  a  court  of  the  United  States,  as  when 
applied  to  a  conviction  in  the  courts  of  this  state.  It  was  not 
because  of  the  particular  court  which  adjudges  the  attorney 
guilty,  or  the  place  where  it  sits,  that  the  legislature  saw  fit 
to  make  that  a  cause  for  disbarment,  but  because  of  the  bad 
moral  character  of  such  attorney,  which  the  legislature 
deemed  was  conclusively  proved  by  such  record  of  conviction. 
No  reason  appears  for  the  conclusion  that  the  section  should 
be  held  to  apply  only  to  convictions  in  the  courts  of  this  state. 
The  proceeding  is  dismissed  and  the  order  of  the  district 
court  is  affirmed. 

Sloss,  J.,  Wilbur,  J.,  Melvin,  J.,  Richards,  J.,  pro  tern.,  and 
Angellotti,  C.  J.,  concurred. 


[L.  A.  No.  5581.     In  Bank.— July  8,  1918.] 

WHITING^-MEAD  COMMERCIAL  COMPANY  (a  Corpo- 
ration), Petitioner,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION  et  al.,  Respondents. 

Workmen's  Compensation  Act — Injuries  "Arising  Out  of  Employ- 
ment."— Such  acts  as  are  necessary  to  the  life,  comfort,  and  con- 
venience of  the  servant  while  at  work,  though  strictly  personal  to 
himself,  and  not  acts  of  service,  are  incidental  to  the  service,  and 
injury  sustained  in  the  performance  thereof  is  deemed  to  have  arisen 
out  of  the  employment. 

Id.— Smoking  Habit — Bubns  Sutpered  While  Lighting  a  Cigarette. 
An  injury  sustained  by  a  workman  from  bums,  caused  by  the  igni- 
tion of  a  turpentine  soaked  bandage  on  a  wounded  hand,  while  he 
was  lighting  a  match  for  the  purpose  of  smoking  a  cigarette,  arose 
out  of  his  employment,  the  indulgence  in  the  smoking  habit  being 
the  satisfying  of  a  natural  want  necessarily  contemplated  by  the 
employer. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
R.  Tj.  Horton,  for  the  Petitioner. 
Christopher  M.  Bradley,  for  Respondents. 

SLOSS,  J.^The  district  court  of  appeal  for  the  second 
appellate  district  issued  a  writ  of  review  to  test  the  validity 
of  an  award  of  compensation  made  by  the  Industrial  Accident 
Commission.  The  proceeding  resulted  in  a  judgment  affirm- 
ing the  award.  Upon  application  of  the  employer  the  matter 
was  transferred  to  this  court.  Our  further  examination  has 
led  us  to  a  concurrence  with  the  conclusions  of  the  district 
court  of  appeal.  We,  therefore,  adopt  the  opinion  of  that 
court,  prepared  by  Works,  J.,  pro  tern,,  as  a  correct  statement 
of  the  facts  and  an  adequate  treatment  of  the  questions  of 
law  arising  on  those  facte.     The  opinion  reads  as  follows : 

**The  Whiting-Mead  Commercial  Company  was  engaged  in 
the  business  of  wrecking  houses  and  Miguel  Duarte  was  one 
of  its  workmen.  While  at  work  on  one  of  the  company's  jobs 
Duarte  ran  a  nail  into  the  palm  of  his  right  hand,  but  the 
wound  was  not  so  severe  as  to  cause  him  to  cease  his  work, 
although  the  hand  had  to  be  bandaged.  Twice  during  the 
day,  once  at  noon  and  once  at  about  3  o'clock,  the  bandage 
was  soaked  with  turpentine  by  an  agent  of  the  company  in  an 
endeavor  to  alleviate  the  pain  caused  by  the  nail  wound. 
Soon  after  the  second  application  of  the  turpentine,  Duarte 
temporarily  ceased  his  labor  and  struck  a  match  for  the  pur- 
pose of  lighting  a  cigarette.  The  saturated  bandage  was 
ignited  by  the  match  and  the  hand  was  seriously  burned. 
Duarte  applied  to  the  Industrial  Accident  Commission  for 
compensation  on  account  of  the  disability  resulting  from  the 
bum  and  an  award  was  made  in  his  favor.  The  petitioner 
now  asks  that  the  award  be  annulled. 

"At  the  time  he  was  burned  Duarte  was  in  the  course  of 
his  employment  as  a  workman  of  the  company,  but  it  is  con- 
tended that  the  injury  did  not  arise  out  of  the  employment. 
There  are  many  decided  cases  which  bear  more  or  less  directly 
upon  the  question  here  presented.  In  one  of  them  (Martin 
V.  Lovibond  &  Sons,  7  B.  W.  C.  C.  243),  a  drayman  employed 
by  a  firm  of  brewers  was  run  down  by  an  automobile  and 
killed.    His  hours  of  employment  were  from  8  in  the  morn- 
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ing  until  9  in  the  evening,  or  later*  During  his  working 
hours  he  took  no  meals  at  home.  On  the  day  of  his  de^th  he 
left  his  team  at  the  side  of  the  street  and  crossed  the  way  for 
the  purpose  of  refreshing  himself  at  a  public  house  with  a 
glass  of  beer.  He  was  in  the  public  house  about  two  minutes. 
While  crossing  the  street  to  return  to  his  dray  he  was  killed. 
Compensation  was  allowed.  In  two  cases  (Archibald  v.  Oti, 
77  W.  Va.  448,  [L.  R.  A.  1916D,  1013,  87  S.  E.  791] ;  Keenan 
▼.  Flemdngton  Coal  Co.,  5  Sc.  Sess.  Cas.,  5th  series,  164,  10 
Scott,  L.  T.  409),  compensation  was  awarded  for  the  result  of 
accidents  suffered  while  employees  had  left  the  actual  perform- 
ance of  their  work  to  procure  drinking  water.  In  another 
case  {Carinduff  v.  OUmore,  7  B.  W.  C.  C.  981),  a  girl  who  was 
employed  on  the  top  of  a  threshing-machine  stopped  her  work 
to  partake  of  refreshment  provided  by  her  employer  and  suf- 
fered an  injury  while  so  engaged.  Compensation  was  awarded. 
In  one  case  {Northwestern  Iron  Co.  v.  Industrial  Accident 
Commission,  160  Wis.  633,  [152  N.  W.  416] ),  it  was  held  that 
an  employee  injured  while  warning  himself  during  a  labor 
which  subjected  him  to  the  cold  is  entitled  to  compensation  In 
at  least  three  cases  {Cook  v.  Manvers  Main  Collieries,  7  B.  W. 
C.  C.  696;  Elliott  V.  Rex,  6  B.'W.  C.  C.  27;  Zabriskie  v.  Erie 
B.  Co.,  86  N.  J.  L.  266,  [L.  R.  A.  1916A,  315,  92  Atl.  385]), 
compensation  was  allowed  for  injuries  suffered  by  employees 
during  absence  from  actual  work  in  response  to  calls  of  nature. 
In  a  California  case  (Brooklyn  Min.  Co.  v.  Industrial  Accident 
Commission,  172  Cal.  774,  [15&  Pac.  162] ),  a  miner  was  pro- 
ceeding from  one  working  place  in  a  mine  to  another,  passing 
over  the  surface  of  the  ground  from  shaft  to  shaft  in  order 
to  reach  the  second  point.  The  day  was  very  hot  and  he 
paused  in  the  shade  of  an  ore  bin  to  rest.  The  bin  collapsed 
and  killed  him.     Compensation  was  awarded. 

''From  these  cases  there  is  deducible  a  rule  which  is  thus 
stated  in  one  of  them  (Archibald  v.  Ott) :  'Such  acts  as  are 
necessary  to  the  life,  comfort,  and  convenience  of  the  servant 
while  at  work,  though  strictly  personal  to  himself,  and  not 
acts  of  service,  are  incidental  to  the  service,  and  injury  sus- 
tained in  the  performance  thereof  is  deemed  to  have  arisen 
out  of  the  employment.  A  man  must  breathe  and  occasion- 
ally drink  water  while  at  work.  In  these  and  other  conceiv- 
able instances  he  ministers  unto  himself,  but  in  a  remote  sense 
these  acts  contribute  to  the  furtherance  of  his  work.  .  .  . 
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That  such  acts  will  be  done  in  the  course  of  employment  is 
necessarily  contemplated,  and  they  are  inevitable  incidents. 
Such  dangers  as  attend  them,  therefore,  are  incidental 
dangers.  At  the  same  time  injuries  occasioned  by  them  are 
accidents  resulting  from  the  employment.  Are  we  to  place  the 
use  of  tobacco  in  this  list  of  ministrations  to  the  comfort  of  the 
employed  t  Is  its  use  necessarily  contemplated  in  the  course 
of  such  an  employment  as  that  in  which  Duarte  was  engaged  t 
The  petitioner,  in  answering  these  questions  in  the  negative, 
places  great  dependence  in  the  argument  that  tobacco  is  used 
to  appease  a  self -created  appetite  and  not  a  natural  appetite. 
The  argument  does  not  appeal  to  us.  In  an  endeavor  to  de- 
termine what  indulgences  of  human  beings  are  responsive  to 
the  demands  of  natural,  what  to  unnatural,  appetites,  we 
should  be  carried  to  the  depths  of  biological  and  physiological 
research.  Such  labor  is  not  necessary.  We  have  the  tobacco 
habit  with  us  and  must  deal  with  it  as  it  is.  It  will  not  do 
to  say  that  mankind  would  be  better  for  a  lack  of  the  weed, 
even  if  that  statement  be  true.  Tobacco  is  universally  recog- 
nized to  be  a  solace  to  him  who  uses  it,  and  it  may  be  that  such 
a  one,  unless  he  finally  shakes  off  the  habit,  cannot  perform 
the  labors  of  his  life  as  well  without  it  as  with  it.  In  the  pres- 
ent war  one  of  the  constantly  recurring  calls  upon  the  public 
of  the  world  is  for  tobacco  for  the  comfort  of  the  participants 
in  the  conflict.  Nor  are  the  books  without  their  cases  to  the 
substantial  effect  that  the  employer  must  expect  the  employed 
to  resort  to  the  use  of  tobacco  as  a  necessary  adjunct  to  the 
discharge  of  his  employment.  (M'Lauchlan  v.  Anderson,  48 
Sc.  L.  Rep.  349,  4  B.  W.  C.  C.  376 ;  Manson  v.  Forth  it  Clyde 
8,  8.  Co.,  [1913]  W.  C.  &  I.  Reps.  399;  Chludzinski  v.  8tandr 
ard  Oa  Co,,  176  App.  Div.  87,  [162  N.  Y.  Supp.  225].) 

**The  award  is  afSrmed." 

The  case  of  Edller  v.  City  of  Lansing,  195  Mich.  753, 
[L.  R.  A.  1917E,  394,  162  N.  W.  335],  may  be  cited  as  an 
additional  authority  supporting  the  views  expressed  above. 

The  award  is  affirm^. 

Melvin,  J.,  Richards,  J.,  pro  tenu,  and  Angellotti,  C.  J.» 
concurred. 

WILBUR,  J.,  Concurring. — I  concur. 
In  concurring  I  think  it  proper  to  say  that  although  peti- 
tioner claims  in  its  answer  and  argument  that  the  applicant 
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should  have  been  denied  compensation,  on  the  ground  that  his 
injury  was  the  result  of  his  own  willful  misconduct  in  vio- 
lating a  rule  of  the  employer  prohibiting  workmen  from  smok- 
ing, the  record  contains  no  evidence  tending  to  show  the  exist- 
ence of  any  such  rule,  and  we  cannot,  therefore,  question  the 
validity  of  the  commission's  finding  that  the  injury  was  not 
caused  by  the  willful  misconduct  of  the  employee. 


[CWm.  No.  2179.    In  Bank.— July  9,  1918.] 

THE    PEOPLE,    Respondent,    v.    ALBERT    MENDOSA, 

Appellant. 

OtUfiNAL  Law— LiMiTiNO  Aeoument  or  CoaNsxL.— In  a  criminal  ease, 
no  error  was  eommittecl  in  limiting  argument  for  the  defendant 
to  fifteen  minutes,  in  view  of  the  small  number  of  witnesses  and 
the  brevity  of  their  testimony. 

Id. — "Indeterminate  Sentence"  Law — Fohm  of  Judgment  of  Convic- 
tion.— Under  the  "indeterminate  sentence"  law  (section  1168  of  the 
Penal  Code),  the  judgment  of  the  court  on  conviction  of  a  defend- 
ant of  a  public  offense  properly  consists  of  a  recital  of  the  offense 
of  which  the  defendant  stands  convicted,  a  designation  of  the  state 
prison  to  which  he  is  committed,  and  nothing  more. 

Id. — ^BuROLAftT  IN  Second  Dxqbxe — Sentence— Minimum  Term. — Sec- 
tion 461  of  the  Penal  Code,  which  prescribes  the  punishment  for 
burglary,  provides  no  minimum  term  for  burglary  in  the  second  de- 
gree, and,  therefore,  a  judgment  fixing  a  minimum  term  on  a  con- 
viction of  the  offense  last  mentioned  was  erroneous. 

Id. — Suspending  Sentence. — The  trial  court  had  no  authority  to  sus- 
pend a  sentence  for  burglary  and  remand  the  defendant  to  the  cus- 
tody of  the  sheriff  to  be  confined  in  the  county  jail,  it  being  the 
duty  of  the  sheriff,  under  section  1216  of  the  Penal  Code,  when  the 
penalty  of  the  law  is  imprisonment  in  a  state  prison,  to  deliver  the 
defendant    forthwith   to    the   warden    of   the  > state   prison. 

lb. — Probation. — The  only  way  in  which  the  court  can  legally  suspend 
the  execution  of  the  sentence  in  such  case  is  by  proceeding  under 
section  1203  of  the  Penal  Code,  which  provides  that  in  the  event  of 
suspension  of  sentence,  the  court  shall  place  the  defendant  on  pro- 
bation, and  under  the  charge  and  supervision  of  the  probation  officer 
during  such  suspension. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Franklin  A.  Qriflin,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Charlotte  F.  Jones,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  John  H.  Biordan, 
Deputy  Attomey-Qeneral,  for  Respondent. 

THE  COURT.— The  defendant  was  convicted  of  burglary 
in  the  second  degree  and  appeals  from  the  judgment  and  from 
the  order  denying  his  motion  for  a  new  trial. 

The  judgment  pronounced  ui>on  such  conviction  was  as 
follows : 

''The  said  Albert  Mendosa  having  been  duly  convicted  in 
this  court  of  the  crime  of  burglary  in  the  second  degree,  it  is 
therefore  ordered  that  said  Albert  Mendosa  be  punished  by 
imprisonment  in  the  state  prison  at  San  Quentin  for  a  period 
of  not  less  than  one  nor  more  than  five  years;  it  is  further 
ordered  by  the  court  that  the  sentence  be  suspended  and  the 
defendant  remanded  to  the  custody  of  the  sheriff,  and  con- 
fined in  the  county  jail  until  the  further  order  of  the  court." 

The  opinion  of  the  district  court  of  appeal  of  the  first  appel- 
late district  was  in  part  as  follows: 

*'We  are  satisfied  from  a  careful  examination  of  the  record 
that  the  evidence  amply  justified  the  verdict,  that  the  court's 
instructions  fully  covered  the  case,  and  that  there  was  no 
error  committed  in  limiting  defendant's  argument  to  fifteen 
minutes  in  view  of  the  small  number  of  witnesses  examined 
and  the  brevity  of  their  testimony.  There  is  no  merit  in  the 
contention  that  the  conviction  was  not  good  in  law. 

'*But  the  judgment  based  on  the  conviction  and  the  order 
of  suspension  of  judgment  are  open  to  serious  objection.  The 
crime  was  committed  in  August,  1917,  subsequent  to  the  going 
into  effect  of  section  1168  of  the  Penal  Code,  [Stats.  1917, 
p.  665],  known  as  the  'indeterminate  sentence'  law,  the  con- 
stitutionality of  which  has  been  recently  upheld  in  the  case  of 
In  re  Lee  (Cal.),  171  Pac.  958.  That  section  provides  that 
'the  court  in  imposing  such  sentence  shall  not  fix  the  term  of 
.  .  .  imprisonment,'  but  that  'the  period  of  such  confine- 
ment shall  not  exeeed  the  maximum  or  be  less  than  the  mini- 
mum term  of  imprisonment  provided  by  law  for  the  public 
offense  of  which  such  person  was  convicted.'  Under  this  sec- 
tion the  judgment  of  the  court  properly  consists  of  a  recital 
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of  the  offense  of  which  the  defendant  stands  convicted,  a  des- 
ignation of  the  state  prison  to  which  he  is  committed,  and 
nothing  more.  In  the  case  at  bar  the  court  was  in  error  in 
fixing  a  minimum  term  of  one  year,  because  section  461  of 
the  Penal  Code,  which  prescribes  the  punishment  for  bur- 
glary, provides  no  minimum  term  for  burglary  in  the  second 
degree.  .  .  . 

There  was  no  authority  in  law  for  the  action  of  the  court  in 
suspending  the  execution  of  the  sentence  and  remanding  the 
petitioner  to  the  custody  of  the  sheriff  to  be  confined  in  the 
county  jail.  Where  the  penalty  of  the  law  is  imprisonment 
in  the  state  prison,  it  is  the  duty  of  the  sheriff  to  forthwith 
deliver  the  defendant  to  the  warden  of  the  state  prison.  (Pen. 
Code,  sec.  1216.)  If  the  court  desires  to  suspend  the  execu- 
tion of  the  sentence,  the  only  way  in  which  it  can  legally  do 
so  is  by  proceeding  under  section  1203  of  the  Penal  Code,  and 
that  section  expressly  provides  that  in  the  event  of  such  sus- 
pension 'the  court  shall  place  such  person  on  probation  and 
under  the  charge  and  supervision  of  the  probation  officer  of 
said  court,  during  such  suspension.'  The  section  clearly  con- 
templates that  the  defendant,  while  on  probation  and  con- 
forming to  the  terms  thereof,  shall  be  at  large  and  not  in  con- 
finement." 

We  are  entirely  satisfied  with  this  portion  of  the  opinion 
and  adopt  the  same  as  part  of  the  opinion  of  this  court. 

This  cause  was  ordered  transferred  to  this  court  for  the  rea- 
son that  we  were  not  satisfied  that  the  judgment  of  the  dis- 
trict court  of  appeal  was  a  proper  judgment  in  view  of  the 
conclusion  of  the  court  as  expressed  in  this  opinion.  It  is 
apparent  from  what  has  been  said  that  the  judgment  of  the 
superior  court  was  erroneous.  Under  the  circumstances  there 
should  be  no  new  trial  of  this  cause,  but  the  superior  court 
should  be  required  to  pronounce  proper  judgment  upon  the 
conviction  legally  obtained. 

The  order  denying  a  new  trial  is  affirmed.  The  judgment 
is  reversed,  with  directions  to  the  lower  court  to  arraign  the 
defendant  for  judgment  and  to  thereupon  proceed  with  the 
matter  of  the  judgment  in  the  manner  required  by  law. 
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[Li  A.  No.  5681.    In  Bank-^vlj  11,  1018.] 

MERCANTILE  TRUST  COMPANY  OF  SAN  FRANCISCO 
(a  Corporation),  Petitioner,  v.  SUPERIOR  COURT  IN 
AND  FOR  THE  COUNTY  OF  KERN,  and  HONOR- 
ABLE HOWARD  A.  PEAIRS,  Judge,  Respondents. 

New  Tbial— Obdeb  Gbantino — Efpect  on  Dependants  in  Bepault. — 
As  to  defendants  in  a  f oredoBure  case  who  did  not  appear,  and  as 
to  whom  defaults  were  duly  entered,  followed  bj  the  findings  and 
decree  of  the  trial  eourt  in  conformity  with  the  averments  and 
prayer  of  the  complaint,  which  decree  has  become  final,  there  need 
be  and  can  be  no  retrial  of  the  case,  upon  an  order  granting  the 
motion  of  other  defendants  for  a  new  trial,  since,  as  to  these  de- 
fendants in  default,  there  are  no  issues  which  remain  to  be  tried, 
the  judgment  itself  being  conclusive  of  every  fact  which  has  been 
determined  against  them. 

lb. — SxPABATB  Motions  op  Sevebal  Dependants — Motion  on  Behalp 
OP  One  Set  of  Dependants  Gbanted  —  E'ppect  op  Reversal  op 
Obdeb. — Where,  in  a  foreclosure  suit,  separate  motions  for  a  new 
trial  were  made  by  several  sets  of  defendants,  the  motion  of  one 
defendant  being  addressed  to  that  portion  of  the  finding  and  decree 
of  the  trial  court  which  subordinated  the  interests  of  the  moving 
defendant  in  portions  of  the  mortgaged  property  to  the  lien  of  the 
plaintiff's  mortgage,  and  that  motion  was  granted  by  the  trial  court 
but  the  order  was  afterward  reversed  by  the  supreme  court,  which 
latter  court,  however,  affirmed  an  order  of  the  trial  court,  granting 
the  motion  of  an  intervener  for  a  new  trial  upon  other  issues  spe- 
cially tendered  by  a  cross-complaint  in  intervention,  there  need  be 
and  can  be  no  retrial  of  the  case  as  to  the  defendant  or  set  of  de- 
fendants first  mentioned,  for  the  original  judgment,  as  to  them, 
having  been  restored  and  become  a  finality  by  the  reversal  of  the 
order  granting  a  new  trial,  there  are  no  issues  as  to  them  remaining 
to  be  tried. 

Id. — Intebvxntion — Genebal  Obdeb  Gbantino  Motion  vob  New  Tbul 
OF  an  Intbbvenbb — Issues  to  be  Tbied  Bestbicted. — Where,  in  such 
ease,  an  intervener  moved  for  a  new  trial  of  certain  issues  which 
arose  out  of  the  averments  of  the  cross-complaint  in  intervention  of 
snch  intervener  and  the  answers  thereto  of  defendants  whom  the 
intervener  had  caused  to  be  brought  in,  which  issues  had  been  de- 
cided against  the  intervener,  and  the  trial  court  made  a  general 
order  granting  a  new  trial  on  the  said  motion  of  the  intervener,  and 
the  last-mentioned  order  was  affirmed  by  the  supreme  court,  such 
general  order  granting  a  new  trial  could  not  be  construed  or  held 
to  be  any  broader  than  the  motion  which  formed  its  predicate,  nor 
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than  tlie  isBues  which,  in  said  motion,  it  was  urged  the  trial  eonri 
had  erroneoualy  determined. 

Id. — FOBBCLOSUBE— AlJOUNT  OF  INDEBTEDNESS — GbUNSEL  FlES. — ^Whdre, 

in  an  action  for  the  foreclosure  of  a  trust  mortgage  securing  a 
bonded  indebtedness,  the  findings  of  the  court  determined  the  amount 
of  the  indebtedness,  and  based  on  this  finding  determined  the  amount 
reasonable  to  be  awarded  to  the  plaintiif  as  counsel  fees,  a  subse- 
quent order  granting  a  new  trial  generallj  reopened  both  of  these 
queetions  for  retrial. 

PBOHIBrnON—APFLICATION  TO  BeSTBIOT  RETKIAL  Of  ISSUES  ON  A  NlW 

TBiAif— Assumption  bt  Supbbxx  G6ubt  as  to  Action  bt  Supxbiob 
OouBT. — Where  the  supreme  court  in  deciding  appeals  from  sepa- 
rate orders  granting  and  denying  new  trials  in  behalf  of  several 
defendants  has,  by  the  affirmance  of  one  of  the  orders  granting  a 
new  trial  in  favor  of  an  intervener,  left  certain  issuee  in  a  fore- 
closure  suit  to  be  retried,  such  issues  not  affecting  the  right  of  the 
plaintiff  to  foreclose,  but  relating  solely  to  the  rights  of  different 
holders  of  bonds  to  participate  in  the  proceeds  of  the  foreclosure 
sale,  and  thereafter  application  is  made  to  the  supreme  court  by  the 
plaintiff  in  the  foreclosure  suit  for  a  writ  of  prohibition  to  restrain 
the  superior  court  from  proceeding  with  the  new  trial,  upon  aver- 
ments in  the  application  for  preventive  relief  that  the  superior  court 
and  the  judge  thereof  will,  unless  restrained,  "proceed  to  retry  all 
the  issues"  arising  in  said  cause  against  each  and  all  the  defend- 
ants, and  that  the  plaintiff  will  be  compelled  to  incur  large  expense 
in  the  retrial  of  said  cause,  the  supreme  court,  in  the  absence  of  a 
positive  showing  to  the  contrary,  must  assume  that  the  trial  court, 
upon  the  retrial,  will  be  guided  and  governed  by  the  appellate 
decision. 
Id. — Petition  fob  Wbit  —  Averment  of  Conclusion  Inconsistent 
With  Facts. — ^Where,  under  the  decision  of  the  supreme  court  in 
affirming  an  order  granting  a  new  trial  of  a  foreclosure  suit  on  the 
motion  of  an  intervener,  the  only  issues  arising  or  existing  are  those 
which  different  holders  of  bonds,  purporting  to  be  secured  by  the 
trust  deed,  under  foreclosure,  have  created  as  between  themselves 
by  the  cross-pleadings  in  the  case,  and  with  which  the  trial  court 
was  dealing  in  its  order  granting  a  new  trial,  an  averment  in  a  peti- 
tion by  the  plaintiff  to  the  supreme  court  for  a  writ  of  prohibition 
to  the  effect  that  the  trial  court  "proposes  to  retry  all  the  issues 
arising  in  said  cause  under  plaintiffs'  said  amended  complaint  as 
against  each  and  all  of  the  defendants  therein  named"  was  the  state- 
ment of  a  condition  which  could  not  possibly  exist,  and,  therefore, 
it  did  not  sufficiently  appear  from  the  petition  that  the  trial  court 
was  proposing  to  try  any  other  issues  than  those  existing  in  the  case, 
in  its  then  present  state. 
OLXXVni  Oal.— «8 
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TbiaI/— "Issues"  Defined. — "Issues"  in  a  case  do  not  arise  or  exist  so 
as  to  require  trial  upon  the  mere  filing  of  a  complaint,  but  only  upon 
Joinder  of  issue  through  appropriate  denials  of  the  ayerments  of  the 
complaint,  or  through  affirmative  defenses  or  pleas  deemed  or  re- 
quired to  be  denied  by  the  plaintiff,  or  bj  other  defendants,  as  the 
•ease  may  be. 

APPLICATION  for  a  Writ  of  Prohibition  directed  to  the 
Superior  Court  of  Kern  County  and  to  Honorable  Howard 
A.  Peairs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  E.  Shaw,  and  Morrison,  Dunne  &  Brobeck,  for  Peti- 
tioner. 

A.  A.  De  Ligne,  Donzel  Stoney,  and  Denman  ft  Arnold,  for 
Respondents. 

BICHABD3,  J.,  pro  iem, — This  is  an  application  for  a 
writ  of  prohibition  to  be  directed  to  the  superior  court  of  the 
county  of  Eem  and  Honorable  Howard  A.  Peairs,  judge  of 
said  court,  commanding  said  court  and  judge  to  refrain  and 
desist  from  taking  any  further  proceedings  in  the  matter  of 
retrying  certain  issues  in  the  case  of  Mercantile  Trust  Com- 
pany of  San  EVancisco,  Plaintiff,  v.  Sunset  Road  Oil  Com- 
pany, Union  Oil  Company,  Citizens  National  Bank,  Union 
Lumber  Company,  King  Lumber  Company,  Eem  Valley 
Bank,  M.  E.  Webster,  W.  H.  Coon  and  Stephen  Price,  De- 
fendants, now  pending  in  said  court  and  before  said  judge. 
The  facts  upon  which  this  application  is  predicated  are  the 
following:  The  above-named  action  is  one  instituted  for  the 
foreclosure  of  a  mortgage  or  trust  deed  executed  to  the  plain- 
tiff by  the  defendant.  Sunset  Road  Oil  Company,  on  July  15, 
1905,  covering  all  of  its  real  and  personal  properties  situate 
in  the  county  of  Kern,  which  said  properties  were,  by  the 
terms  of  said  instrument,  transferred  to  the  said  Mercantile 
Trust  Company  in  trust  and  as  security  for  a  bonded  indebt- 
edness of  the  said  Sunset  Road  Oil  Company,  to  be  evidenced 
by  certain  bonds  issued  or  to  be  issued  by  said  last-named 
company  and  which  bonds  were  issued  and  sold  to  various 
persons.  Thereafter,  and  on  May  10,  1911,  the  said  plaintiff 
filed  an  amended  complaint  in  said  action,  wherein,  after  re- 
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peating  the  averments  of  its  original  complaint  as  to  the  exe- 
cution of  the  mortgage  or  trust  deed  and  the  amount  due  and 
unpaid  thereon  by  the  Sunset  Road  Oil  Company,  the  plainr 
tiff  alleged  that  under  and  pursuant  to  the  provisions  of  saicS 
mortgage  or  deed  of  trust  providing  for  a  bond  issue,  the  de- 
fendant, Sunset  Road  Oil  Company,  had  from  time  to  time 
issued  to  divers  persons  bonds  aggregating  in  face  value  the 
Burn  of  one  million  five  hundred  thousand  dollars,  which  said 
bonds  were  outstanding  and  unpaid.  The  plaintiff  also 
averred  that  certain  of  the  defendants  other  than  the  Sunset 
Boad  Oil  Company  claimed  certain  rights  or  interests  in  or 
liens  upon  the  mortgage  properties  which  plaintiff  alleged 
to  be  subsequent,  subordinate,  and  subject  to  the  rights  of  the 
plaintiff  in  and  to  said  properties.  The  plaintiff  prayed  for 
a  foreclosure  of  its  said  mortgage  or  deed  of  trust,  and  ''that 
the  court  fix  and  determine  the  number  and  amount  of  the 
bonds  of  said  Sunset  Boad  Oil  Company  now  outstanding 
and  the  amount  due  on  each  thereof."  The  only  defendants 
who  appeared  in  the  first  instance  to  set  up  any  interest  in 
the  mortgaged  premises  adverse  to  that  of  the  plaintiff  exist- 
ing by  virtue  of  its  said  mortgage  or  deed  of  trust  were  the 
defendant  Union  Oil  Company  of  California  and  the  defend- 
ants Coon  and  Price.  These  claimed  to  have  acquired  some 
interest  in  said  mortgaged  premises  superior  to  the  plaintiff's 
said  mortgage.  At  some  time  subsequent  to  the  filing  of 
plaintiff's  amended  complaint  W.  R.  Williams,  state  superin- 
tendent of  banks,  appeared  for  and  on  behalf  of  the  defend- 
ant Kern  Valley  Bank  and  filed  what  purported  to  be  an 
answer,  cross-complaint,  and  complaint  in  intervention,  from 
the  averments  of  which  it  appeared  that  the  Eem  Valley 
Bank  had  become  insolvent  and  had  been  taken  possession  of 
by  the  said  W.  B.  Williams,  as  state  superintendent  of  banks, 
and  was  in  process  of  liquidation  by  him ;  that  the  said  Eem 
Valley  Bank  was  the  owner  or  holder  of  the  bonds  of  the  Sun- 
set Boad  Oil  Company  to  the  extent  of  four  hundred  and 
fifty-nine  thousand  four  hundred  dollars,  the  face  value 
thereof,  together  with  unpaid  interest  thereon  since  January 
1,  1908,  at  the  rate  of  five  per  cent  per  annum.  The  answer 
of  the  said  superintendent  of  banks,  acting  on  behalf  of  the 
Kern  Valley  Bank,  admitted  the  averment  of  the  plaintiff  *8 
amended  complaint  to  the  effect  that  there  were  one  million 
five  hundred  thousand  dollars  of  issued,  outstanding,  and  un- 
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paid  bonds  of  the  Sunset  Bead  Oil  Company,  but  denied  that 
any  of  said  bonds  other  than  those  owned  by  Kern  Valley 
Bank,  aggregating  the  sum  of  four  hundred  and  fifty-nine 
thousand  four  hundred  dollars,  were  issued  for  any  consid- 
eration whatever,  and  affirmatively  alleged  that  each  and 
every  one  of  the  said  bonds  of  the  Sunset  Road  Oil  Company 
other  than  those  so  held  by  the  Kern  Valley  Bank  were  wrong- 
fully and  improperly  issued  and  without  any  consideration 
therefor  moving  to  said  Sunset  Boad  Oil  Company.  What- 
ever other  averments  the  said  answer  contains  upon  this  sub- 
ject are  mere  conclusions  of  law  based  upon  its  averment  that 
all  of  such  bonds  other  than  those  held  by  the  Eem  Valley 
Bank  were  issued  without  consideration.  By  the  said  cross- 
complaint  and  so-called  complaint  in  intervention  of  the 
superintendent  of  banks  certain  other  persons  in  addition  to 
those  already  defendants  in  the  action,  to  wit,  W.  S.  Tevis, 
C.  N.  Beal,  H.  H.  Blodgett,  Canadian  Bank  of  Commerce, 
and  Western  Metropolis  National  Bank,  were  brought  into 
the  action  as  defendants,  the  said  cross-complainant  alleging 
as  to  them  a  state  of  facts  which  it  averred  rendered  the  issue 
of  a  large  block  of  the  bonds  of  the  Sunset  Boad  Oil  Com- 
pany to  said  later  named  defendants  void.  The  cause  went 
to  trial  upon  the  issues  as  thus  made  up.  The  only  issue 
which  was  presented  requiring  other  than  merely  formal 
proof  on  the  part  of  the  plaintiff  was  that  joined  by  the  de- 
fendants Union  Oil  Company  and  Coon  and  Price  through 
the  claim  of  these  defendants,  that  they  held  certain  leases 
upon  the  mortgaged  premises  which  were  superior  to  the 
plaintiff's  mortgage.  There  was  also  the  question  as  to  the 
amount  in  value  of  bonds  actually  or  properly  issued  by  the 
Sunset  Boad  Oil  Company  which  the  plaintiff's  mortgages 
secured,  but  this  was  an  issue  which  arose  out  of  the  aver- 
ments of  the  so-called  cross-complaint  and  complaint  in  inter- 
vention of  the  superintendent  of  banks,  representing  the  Eem 
Valley  Bank,  and  the  answers  thereto  presented  by  the  de- 
fendants which  it  had  caused  to  be  brought  in.  Upon  the 
trial  of  the  cause  the  plaintiff  presented  its  formal  proofs  as 
to  the  making  and  execution  of  the  mortgage  or  deed  of  trust 
to  it,  and  also  made  its  showing  as  to  tiie  superiority  of  its 
lien  over  the  alleged  rights  and  interest  of  the  Union  Oil  Com- 
pany, Coon,  and  Price.  The  main  battle  was  between  the 
cross-complainant,  W.  B.  Williams,  representing,  as  super- 
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intendent  of  banks,  the  Kern  Valley  Bank,  and  the  defend- 
ants it  had  cansed  to  be  brought  in.  Upon  the  trial  and  sub- 
mission of  the  eause  the  court  made  its  findings  and  rendered 
its  judgment  in  the  plaintiff's  favor  upon  the  matter  of  the 
making,  execution,  and  delivery  of  the  mortgage  or  deed  of 
trust  to  it.  The  court  also  found  and  rendered  judgment  in 
the  plaintiff's  favor  upon  the  issue  of  the  priority  of  its  lien 
over  the  claims  or  interest  of  Union  Oil  Company,  Coon,  and 
Price,  who  had  answered,  claiming  that  their  said  rights  and 
interests  were  superior  to  the  plaintiff's  lien.  The  court  also 
adjudged  that  the  alleged  claims  or  interests  of  those  other 
defendants  who  had  not  appeared  were  to  be  subordinated  to 
the  lien  of  plaintiff's  mortgage  and  deed  of  trust.  Upon  the 
issue  presented  by  the  cross-complaint  as  to  the  amount  of 
outstanding  bonds  of  the  Sunset  Road  Oil  Company  which 
the  plaintiff's  mortgage  or  deed  of  trust  secured  the  court 
found  that  the  Sunset  Road  Oil  Company  was  indebted  in  the 
sum  of  one  million  four  hundred  and  fifty-nine  thousand  dol- 
lars principal  and  $368,749.80  interest,  fifty  thousand  dollars 
trustees'  and  attorneys'  fees,  and  $4,082.56  costs  and  disburse- 
ments, all  of  which  was  secured  by  the  plaintiff's  lien,  the 
foreclosure  of  which  was  decreed.  As  to  this  issue  and  the 
finding  and  decree  of  the  trial  court  thereon  it  is  plain  that 
the  plaintiff,  as  the  mere  trustee  for  the  bondholders,  was  not 
materially  affected,  but  that,  on  the  other  hand,  the  Kern 
Valley  Bank  and  its  representative,  W.  R.  Williams,  as  super- 
intendent of  banks,  in  charge  of  its  affairs,  were  the  parties 
actually  aggrieved.  While  it  is  true  that  the  plaintiff,  as  a 
predicate  to  its  asserted  right  to  the  foreclosure  of  its  mort- 
gage or  deed  of  trust,  stated  in  its  complaint  the  amount  of 
the  outstanding  indebtedness  of  the  Sunset  Road  Oil  Com- 
pany as  the  same  appeared  upon  the  face  of  its  issued  bonds, 
the  fact  is  that  the  real  issue  ux>on  this  subject  was  the  one 
arising  upon  the  cross-complaint  or  so-called  complaint  in 
intervention  of  the  Kern  Valley  Bank  and  its  representative, 
and  the  answers  thereto  filed  6n  behalf  of  the  defendants 
which  it  had  caused  to  be  brought  into  the  case,  and  whose 
holdings  of  certain  of  the  bonds  of  the  Sunset  Road  Oil  Com- 
pany it  had  assailed.  Upon  the  issues  thus  framed  the  court 
found  against  the  Kern  Valley  Bank  and  its  representative 
and  decreed  that  it  take  nothing  by  its  cross-complaint  in 
intervention.    After  the  entry  of  the  decree  of  the  trial  court 
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disposing  of  these  several  matters,  two  separate  motions  for 
a  new  trial  were  made,  one  by  the  Union  Oil  Company, 
addressed  to  that  portion  of  the  finding  and  decree  of  the 
court  which  subordinated  its  interests  in  portions  of  the  mort- 
gaged property  to  the  plaintiff's  lien;  the  other  by  and  on 
behalf  of  the  Kern  Valley  Bank,  wherein  the  findings  and  de- 
cree of  the  trial  court  upon  the  issues  specially  tendered  by 
the  cross-complaint  in  intervention  were  assailed.  Both  of 
said  motions  for  a  new  trial  were  granted  by  the  trial  court 
on  June  16,  1914,  its  order  in  each  instance  being  in  general 
terms.  Several  appeals  were  taken  from  each  of  the  orders 
by  the  plaintiff  and  others,  and,  upon  separate  hearings  upon 
each  of  these  appeals,  the  order  granting  a  new  trial  upon  the 
motion  of  the  Union  Oil  Company  was  reversed,  while  the 
order  granting  the  motion  for  a  new  trial  made  on  behalf  of 
the  Eem  Valley  Bank  was  affirmed,  the  decision  of  this  court 
upon  each  of  these  appeals  being  found  reported  in  Mercan- 
tile Trutst  Co.  etc.  v.  Sunset  Road  OU  Co.  et  al.,  176  Cal.  461, 
[168  Pac.  1037],  and  Mercantile  Trust  Co.  etc.  v.  Sunset  Road 
on  Co.  et  al.,  176  Cal.  451,  458,  [168  Pac.  1033,  1036]. 
The  decision  of  this  court  upon  these  several  appeals  having 
become  final,  the  cause  is  again  before  the  superior  court  of 
the  county  of  Kern,  and'Honorable  Howard  A.  B.  Peairs,  the 
judge  thereof,  for  a  new  trial.  It  is  alleged  in  the  petition 
herein  that  the  said  superior  court  and  the  judge  thereof  has 
''proceeded  to  and  did  set  the  said  cause  for  retrial  upon  the 
issues  in  plaintiff's  amended  complaint  set  forth  as  to  each 
and  all  of  the  defendants  therein  named,  and  that  said  supe- 
rior court  and  the  said  judge  thereof  will,  unless  restrained 
by  the  order  of  this  honorable  court,  proceed  to  retry  all  the 
issues  arising  in  said  cause  under  plaintiff's  said  amended 
complaint  as  against  each  and  all  of  the  defendants  therein 
named  as  aforesaid,  and  that  your  petitioner  as  said  plaintiff 
will  be  compelled  to  incur  large  expense  in  the  retrial  of  said 
cause."  It  is  quite  clear  to  this  court  that  upon  the  facts 
set  forth  in  its  petition  herein,  which  preceded  the  above- 
quoted  averment,  and  upon  such  averment  the  petitioner  is 
not  entitled  to  the  writ  which  it  seeks  to  have  the  court  issue 
in  this  proceeding.  As  to  the  defendants  in  the  case  who  did 
not  appear  and  as  to  whom  defaults  were  duly  entered  fol- 
lowed by  the  findings  and  decree  of  the  trial  court  in  conform- 
ity with  the  averments  and  prayer  of  the  plaintiff's  amended 
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complaint,  which  findings  and  decree  have  long  since  become 
final,  there  need  be  and  can  be  no  retrial  of  the  case,  for  as 
to  these  there  are  no  issues  which  remain  to  be  tried.  As  to 
the  defendants  Union  Oil  Company,  Coon,  and  Price,  the 
same  precise  condition  exists,  fo^  the  reversal  of  the  order 
granting  the  motion  for  a  new  trial  as  to  these  defendants 
having  become  final  and  the  original  judgment  as  to  each  of 
them  having  thus  been  restored  and  having  also  become  a 
finality,  there  are  no  issues  as  to  these  defendants  to  be  re- 
tried. As  to  both  of  the  above  sets  of  defendants,  the  judg- 
ment is  itself  conclusive  evidence  of  every  fact  which  either 
upon  their  default  or  answer.or  upon  appeal  has  been  deter- 
mined adversely  to  them. 

The  only  other  parties  defendants  in  the  action  as  to  whom 
there  exist  issues  to  be  tried  are  the  defendants  Kern  Valley 
Bank  and  its  representative,  the  superintendent  of  banks,  and 
the  parties  whom  it  has  made  cross-defendants  by  the  aver- 
ments of  its  cross-complaint  or  complaint  in  intervention. 
The  Kern  Valley  Bank  and  its  representative,  the  superin- 
tendent of  banks,  have  no  place  in  this  case  except  that  which 
springs  from  the  fact  that  the  former  is  the  holder  of  bonds 
of  the  Sunset  Road  Oil  Company  of  the  face  value  of  four 
hundred  and  fifty-nine  thousand  four  hundred  dollars,  which 
bonds  are  secured  by  the  mortgage  or  deed  of  trust  by  the 
plaintiff  as  trustee  and  sought  to  be  foreclosed  in  this  action. 
As  between  the  Eem  Valley  Bank  and  its  representative  on 
the  one  hand  and  the  plaintiff  on  the  other,  no  issue  could 
arise  as  to  the  integrity  of  the  latter 's  lien  or  as  to  its  right 
to  the  foreclosure  thereof.  The  formal  allegations  of  the 
plaintiff  that  the  sum  of  one  million  five  hundred  thousand 
dollars  in  value  of  these  bonds  has  been  issued  and  is  out- 
standing and  unpaid  has  not  been  denied.  These  bonds  hav- 
ing been  thus  admittedly  issued  import  a  consideration  with- 
out further  proof,  and  hence  no  proofs  were  or  are  required 
on  the  part  of  the  plaintiff  upon  this  subject.  The  plaintiff's 
averment  that  the  proper  steps  had  been  taken  to  declare  the 
whole  amount  due  upon  these  bonds  was  also  not  denied.  It 
was,  therefore,  not  required  either  at  the  outset  or  at  any 
other  stage  of  the  trial  to  sustain  these  averments  with  proofs 
as  against  these  particular  defendants.  Whatever  issues 
upon  these  subjects  existed  or  now  exist  arose  out  of  the  dis- 
pute between  the  bondholders  themselves  as  to  the  integrity, 
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amount,  and  value  of  their  respective  holdings  of  these  bonds. 
This  issue  was  brought  into  the  case  by  the  filing  of  the  cross- 
complaint  and  complaint  in  intervention  of  the  Kern  Valley 
Bank  and  its  representative,  the  superintendent  of  banks,  and 
was  joined  by  the  respective  answers  of  the  defendants  named 
in  these  cross-pleadings  to  them.  As  to  the  proofs  upon  these 
issues  the  plaintiff  has  no  interest  and  has  never  had  the 
burden  either  upon  the  original  trial  or  upon  any  retrial  of 
the  cause;  and  while  it  is  true  that  the  trial  court  upon  the 
original  trial  of  the  cause  decided  these  issues  against  the 
contention  of  the  cross-complainant,  and  that  its  motion  for  a 
new  trial  as  to  these  issues  was  granted ;  and  that  in  granting 
said  motion  the  trial  court  made  a  general  order  granting  a 
new  trial,  which  general  order  this  court  upon  appeal  has 
affirmed,  still,  according  to  well-settled  principles  as  well  as 
under  the  express  rulings  of  this  court  in  these  particular 
appeals,  such  general  order  of  the  trial  court  granting  such 
new  trial  is  not  to  be  construed  or  held  to  be  any  broader  than 
the  motion  which  forms  its  predicate  nor  than  the  issues  which 
in  said  motion  it  was  urged  the  court  had  erroneously  deter- 
mined. In  the  case  of  Mercantile  Trust  Co.  v.  Sunset  Road 
OH  Co.  et  al.,  176  Cal.  461,  [168  Pac.  1037],  this  court  said: 
**No  appeal  was  taken  from  the  decree  of  foreclosure  by  the 
Sunset  Road  Oil  Company,  the  mortgagor  and  owner  of  the 
property  and  the  judgment  has  become  final  as  to  it.''  In  the 
case  of  MercamiHe  Trast  Co.  v.  Sunset  Road  Oil  Co.  et  al., 
176  Cal.  458,  [168  Pac.  1036],  this  court  said :  ''The  issues  ten- 
dered by  Kern  Valley  Bank  and  Williams  in  the  cross-com- 
plaint do  not  affect  the  right  of  the  plaintiff  to  foreclose  the 
trust  deed  as  set  forth  in  its  complaint.  The  question  raised 
related  solely  to  the  rights  of  different  holders  of  bonds  pur- 
porting to  be  secured  by  the  trust  deed  to  participate  in  the 
proceeds  of  the  foreclosure  sale.''  To  the  views  expressed  in 
both  of  the  foregoing  cases  we  still  adhere,  and  we  must  as- 
sume, in  the  absence  of  a  positive  showing  to  the  contrary,  that 
the  trial  court  will  be  guided  and  governed  by  them  upon  a  re- 
trial of  the  cause.  The  question  therefore  presented  by  the 
foregoing  state  of  the  record  is  as  to  whether  the  petitioner 
herein  has  either  sufficiently  shown  that  the  trial  court  upon 
a  present  retrial  of  the  cause  is  intending  to  proceed  contrary 
to  the  clear  direction  given  it  by  the  language  of  these  deci- 
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flions,  or  that  upon  the  whole  record  in  the  instant  proceed- 
ing such  appears  to  be  the  case.  Recurring  to  the  language 
of  petitioner's  applicatioa  herein  quoted  in  the  earlier  part 
of  this  opinion,  we  do  not  think  that  it  sufficiently  appears 
therefrom  that  the  trial  court  is  proposing  to  try  any  other 
issues  than  those  actually  existing  in  the  cases  in  its  present 
state.  It  may  be  stated  in  this  connection  that  issues  in  a 
case  do  not  arise  or  exist  so  as  to  require  trial  upon  the  mere 
filing  of  a  complaint,  but  only  upon  joinder  through  appro- 
priate denials  of  the  ayerments  of  the  complaint  or  through 
affirmative  defenses  or  pleas  deemed  or  required  to  be  denied 
by  the  plaintiff,  or  by  other  defendants,  as  the  case  may  be. 
The  statement  of  the  petitioner  herein  that  the  trial  court 
proposes  ''to  retry  all  the  issues  arising  in  said  cause  under 
plaintiff's  said  amended  complaint  as  against  each  and  all  of 
the  defendants  therein  named"  states  a  condition  which  could 
not  possibly  exist,  since  no  issues  thus  arose  or  now  exist,  with 
the  single  exception  of  the  issues  which  the  bondholders  have 
created  as  between  themselves  by  the  cross-pleadings  in  the 
case  and  with  which  the  trial  court  was  dealing  in  its  order 
granting  a  new  trial,  and  which  are  the  only  issues  before  it 
in  the  present  state  of  the  case.  This  is  made  the  more  appa- 
rent by  the  answer  to  the  petition  herein  filed  on  behalf  of 
the  trial  court  and  the  judge  thereof,  from  which  we  think 
it  sufficiently  appears  that  the  only  matters  which  that  court 
is  intending  or  proceeding  to  retry  are  those  presented  by 
the  cross-pleadings  of  the  defendants  in  the  case.  As  to  these 
issues  the  plaintiff  herein  has  not  the  laboring  oar  and  has 
little,  if  any,  concern,  nor  is  it  possible  to  conceive  how  the 
plaintiff  in  that  action  and  the  petitioner  herein  can  be  put  to 
any  appreciable  trouble  or  expense  in  the  presentation  of  its 
affirmative  case  in  the  present  state  of  the  record.  That  some 
delay  will  be  occasioned  by  the  retrial  of  the  issues  joined  by 
the  cross-pleadings  in  the  case  is  probable  in  view  of  the  pro- 
visions of  the  trust  deed  governing  a  foreclosure  sale.  These 
matters  were  discussed  by  this  court  in  the  case  of  Mercavr 
tUe  Trust  Co.  v.  Sunset  Road  OH  Co,,  176  Cal.  458,  [168  Pac. 
1036],  and  our  views  therein  expressed  are  instructive  to  the 
parties  and  the  court  upon  the  retrial  of  the  cause.  Such 
delay  as  may  occur,  however,  is  beyond  our  control,  and  could 
not  be  made  the  subject  of  a  preventive  writ 
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It  follows  from  the  foregoing  diseussion  that  the  applica- 
tion of  the  petitioner  herein  should  be  denied  and  the  writ 
dismissed,  and  it  is  so  ordered. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.|  Lorigan,  J.,  Wilbnr,  J.,  and 
Angellotti,  C.  J.,  concurred. 

Behearing  denied 

In  denying  the  rehearing  the  following  opinion  was  ren- 
dered on  August  9, 1918 : 

THE  COURT.— The  petition  for  rehearing  is  denied,  but  in 
denying  the  same  we  deem  it  proper  to  add  that  the  question 
as  to  the  proper  amount  to  be  allowed  as  counsel  fees  upon 
the  foreclosure  of  the  mortgage  or  deed  of  trust  in  the  case 
of  Mercantile  Trust  Co.  v.  Sunset  Road  OH  Co.  et  al.,  out  of 
which  this  proceeding  arose,  is  involved  in  the  retrial  of  that 
cause.  Said  instrument  provides  for  the  allowance  of  rea- 
sonable counsel  fees  in  the  event  of  a  foreclosure  thereof. 
The  complaint  in  the  foreclosure  suit  merely  asked  for  the 
fdlowance  of  reasonable  counsel  fees  without  specifying  any 
particular  sum  as  the  amount  demanded.  The  answers  of 
the  several  defendants  were  silent  upon  the  subject  of  counsel 
fees.  The  trial  court  allowed  counsel  fees  in  the  sum  of  fifty 
thousand  dollars,  basing  such  allowance  evidently  upon  its 
finding  that  the  outstanding  indebtedness  of  the  Sunset  Road 
Oil  Company  represented  in  bonds  and  secured  by  said  mort- 
gage or  deed  of  trust  amounted  to  the  sum  approximately  of 
one  million  five  hundred  thousand  dollars.  The  Kern  Valley 
Bank,  through  its  representative,  the  bank  commission,  as- 
sailed this  finding  upon  motion  for  a  new  trial  and  also  upon 
said  motion  attacked  the  reasonableness  of  the  court's  finding 
as  to  counsel  fees,  which  was  predicated  upon  the  foregoing 
finding  as  to  the  amount  of  outstanding  valid  bonds.  The 
court  granted  said  motion  for  a  new  trial  by  a  general  order, 
which  embraced  only  a  retrial  of  those  issues  arising  between 
the  contesting  bondholders  as  presented  in  the  motion  for  a 
new  trial  made  on  behalf  of  the  Eem  Valley  Bank.  The  most 
vital  of  these  issues  relates  to  the  amount  of  the  actual  in- 
debtedness and  of  the  valid  outstanding  bonds  of  the  Sunset 
Road  Oil  Company  and  as  a  necessary  incident  to  this  issue, 
the  question  of  what  is  a  reasonable  sum  to  be  allowed  as  coun- 
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iel  fees  in  the  action  brought  for  the  foreclosure  of  the  mort- 
gage or  deed  of  trust  securing  said  indebtedness  and  such 
bonds.  Both  of  these  questions  have,  therefore,  been  re- 
opened for  examination  and  decision  upon  a  retrial  of  the 
ease. 


[L.  A.  No.  5432.    Department  One.'-Jvilj  13,  1918.] 

In  the  Matter  of  the  EsUte  of  JOHN  O.  EELLEY,  Deceased. 

Wills-— Codicils— OoNSTEUCTiON  of  Devise. — In  this  ease  where  the 
testator  had  left  a  will  and  nine  eodieils,  the  final  codicils  are  con- 
strued as  changing  a  deyise  which  the  testator  had  made  to  his 
wife  from  a  fee  simple  to  a  life  estate. 

Id. — Two  Codicils  Bead  Togstheb. — In  snch  case  two  codicils  executed 
within  a  few  days  of  each  other  were  to  be  construed  together. 

APPEAL  from  a  decree  of  distribution  of  the  Superior 
Court  of  Santa  Barbara  County.    S.  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fred  H.  Schauer,  B,  Rey  Schauer,  and  A.  Mitchell  Palmer, 
for  Appellant. 

Richards  &  Heaney,  A.  C.  Postel,  Charles  L.  Benoist,  and 
Francis  Price,  for  Respondents. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  that  por- 
tion of  a  decree  of  distribution  which  purports  to  distribute 
certain  real  estate  in  Santa  Barbara  to  the  appellant  for  life. 
The  contention  of  the  appellant  is  that  under  the  will  and 
codicils  of  the  testator  she  was  entitled  to  have  the  said  prop- 
erty distributed  to  her  in  fee  simple.  The  testator,  John 
Q.  Kelley,  was  a  resident  of  Pennsylvania,  but  maintained  a 
home  in  Santa  Barbara  upon  the  property  here  in  question 
and  where  he  died  on  May  29,  1911.  He  left  a  will  and  nine 
codicils  which  were  admitted  to  probate  in  Monroe  County, 
Pennsylvania,  on  June  28,  1911.  Ancillary  administration 
was  had  in  Santa  Barbara  County  for  the  purpose  of  dispos- 
ing of  the  property  there.    The  decedent  left  surviving  him 
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his  widow,  Edith  S.  KeHej,  who  was  his  second  wife,  and  a 
daughter,  whose  i^ame  was  Anna  K  Hornbrook.  He  also  left 
certain  nephews  and  nieces  who  were  under  certain  eventual- 
ities to  become  his  residuary  legatees.  In  his  will,  dated 
January  31,  1905,  after  certain  specific  bequests,  he  used  the 
following  words:  ''AH  the  rest  of  my  estate  I  give  and  be- 
queath to  my  dear  wife,  Edith  S.  Kdley,  for  life  or  so  long 
as  she  remains  my  widow  (except  in  the  case  of  my  Santa 
Barbara  property  comer  Garden  and  Mission  Street,  which  I 
give  to  her  absolutely) . "  The  first,  second,  third,  fourth,  and 
fifth  codicils  to  this  will,  executed  at  intervals  within  the 
period  of  about  four  years  after  its  date,  do  not  purport  to 
make  any  change  in  the  disposition  of  his  property  in  so  far 
as  Edith  S.  Kelley  is  concerned.  The  codicil  of  June  21, 1909, 
does,  however,  purport  to  make  a  number  of  changes  in  his 
will  amounting  practically  to  the  making  of  a  new  will  in 
which  he  gives  all  of  his  real  estate  and  one-third  of  his  per- 
sonal property  to  his  wife,  Edith  S.  KeUey,  leaving  the  bal- 
ance of  his  personal  property,  aside  from  specific  bequests,  to 
his  daughter,  Anna  E.  Hornbrook,  or  in  trust  for  her  benefit. 
Four  days  after  the  making  of  this  important  codicil  the  tes- 
tator added  thereto  the  following  brief  holographic  codicil, 
viz.: 

*'June  25,  1909. 

"It  is  my  intention  that  my  wife  shall  have  all  I  am  -pos- 
sessed of  during  her  life,  except  in  case  of  remarriage  when 
I  wish  it  placed  in  trust  for  her  free  from  interference  of 
anyone." 

On  May  26,  1910,  he  added  another  codicil  which  is  not 
material,  but  on  September  2,  1910,  he  framed  his  final  codi- 
cil, which  was  also  holographic,  and  made,  as  he  states,  ''to 
clear  up  any  possible  misunderstanding."  While  it  is  true 
that  in  this  codicil  the  testator  had  apparently  the  ultimate 
disposition  of  his  money  uppermost  in  his  mind,  he  makes  use 
of  the  following  words:  "I  have  made  my  will  providing  for 
a  share  of  my  estate  to  go  to  Anna  E.  Hornbrook,  but  if  she 
has  no  heirs  and  should  predecease  my  wife  Edith  S.  Eell^, 
I  do  not  want  a  dollar  of  my  money  to  go  to  any  Hornbrook, 
but  first  I  expect  my  wife  to  have  and  to  hold  during  her  life 
and  then  Anna  E.  Hornbrook,  and  failing  her  or  her  heirs  of 
her  body,  Edward  W.  Eelley  and  his  heirs,  subject  to  all  the 
provisions  of  my  wilL"    We  are  unable  to  escape  the  condu- 
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Bion  that  it  was  the  intent  of  the  testator  by  the  sixth  and 
seventh  codicils  of  his  will  to  radically  change  his  former  dis- 
position of  his  estate  as  expressed  in  his  first  will.  These  two 
codicils,  made  within  a  few  days  of  each  other,  are  to  be  read 
together,  and  when  so  read  are  susceptible  of  no  other  con- 
struction, without  doing  violence  to  their  plain  language,  than 
that  it  was  the  testator's  intention,  as  therein  expressed,  that 
his  wife  should  have  a  life  estate  in  all  of  his  property,  real 
and  personal  (excepting  minor  bequests),  but  including  the 
Santa  Barbara  home.  The  testator's  final  codicil,  while  less 
clear  as  to  its  scope,  is  entirely  consistent  with  this  interpre- 
tation, which  is  itself  in  entire  harmony  with  the  letter  and 
spirit  of  sections  1317  to  1327  of  the  Civil  Code,  governing 
the  interpretation  of  wills. 

This  being  our  conclusion,  it  follows  that  the  decree  of  dis- 
tribution appealed  from  must  be  affirmed,  and  it  is  so  ordered. 

Sloss^  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  2176.    In  Bank.— July  16,  1918.] 

THE  PEOPLE,  Respondent,  v.   THOMAS  J.   MOONET, 

Appellant. 

Crihinal  Law— Motion  to  Sit  Aside  JuDOMENl^— Insufficient  Aveb- 
HBNTS  OT  Fbattd. — On  s  proceeding  on  behalf  of  a  defendant  to  set 
aside  a  judgment  of  eonvietion,  begun  bj  a  notice  of  motion,  filed 
after  the  judgment  and  an  order  denying  a  new  trial  had  been 
affirmed  bj  the  supreme  court,  and  that  affirmance  had  become  final, 
general  averments  in  the  notice  of  motion  and  in  the  oral  motion 
in  open  court  that  the  verdict  of  the  jury,  the  order  denying  a  new 
trial,  the  judgment,  and  the  sentence  were  procured  through  the 
willful  nonfeasance,  malfeasance,  and  fraud  of  the  district  attorney 
and  his  assistants  who  conducted  the  prosecution,  committed  upon 
the  superior  court,  the  jury,  and  the  defendant,  whereby  defendant 
was  deprived  of  a  fair  and  impartial  trial,  and  which  prevented  a 
fair  submission  of  the  cause,  are  not  sufficient  as  a  charge  of  fraud, 
under  any  rule  of  pleading,  civil  or  criminal,  known  to  our  law. 

Ip. — Natubk  of  Pboceedino  —  Appucation  for  Writ  Coram  Nobis. — 
Such  a  proceeding  to  set  aside  the  judgment  after  it  has  become 
final  and  after  a  motion  for  a  new  trial  has  been  denied  and  the 
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time  therefor  has  expired  is  in  the  nature  of  an  application  for  a 
writ  coram  nobis  at  common  law. 

Lk-^Wbit  01*  OoaAM  Nobis— Wbtt  Unavailabui  When  Statutb  Pio- 
viDEs  Bemsdt  of  AppEAifc — ^Whore  remedies  Bueh  as  the  right  to 
appeal  and  to  make  a  motion  for  a  new  trial  are  provided  bj  statute, 
the  writ  of  coram  nobis  is  nnavailable,  and  an  application  for  the 
writ  cannot  be  entertained. 

Id. — OoMMON-LAW  Bemxdt — ^Atailablk  Only  in  Absenob  of  Bemxdt 
BY  Statute.— It  is  onlj  where  no  trial  on  the  merits  has  been  had 
and  no  remedy  is  provided  by  statute  that  we  may  look  to  the  com- 
mon law. 

Id. — Judgment — ^Beldbf  toe  I^ud— Fbaud  iffiST  be  EzTBiNsia — It  is 
settled  law  that  a  judgment  cannot  be  set  aside  because  it  is  predi- 
cated upon  perjured  testimony  or  because  material  evidence  is  con- 
cealed or  suppressed;  such  fraud  is  not  extrinsic  to  the  record,  and 
it  is  only  in  cases  of  extrinsie  fraud  that  such  relief  may  be  had. 

Id.— DuTT  of  Disteiot  Attoenbt. — ^The  duty  of  a  district  attorney  does 
not  differ  in  the  trial  of  criminal  actions  from  that  of  counsel  in 
civil  actions.  Each  has  an  equal  duty  imposed  upon  him  by  the 
oath  he  has  taken,  and  by  the  law  of  the  land,  to  present  to  the 
court  and  to  the  jury  only  competent  and  legitimate  evidence  from 
which  they  may  determine  the  proof  of  the  issues  involved.  If  that 
obligation  be  violated  and  perjured  testimony  produced  and  material 
evidence  suppressed  by  either,  in  so  far  as  the  judgment  It  eon- 
cemed,  the  injured  party  is  without  remedy. 

APPLICATION  for  certificate  of  probable  canse  on  appeal 
from  an  order  of  the  Superior  Court  of  the  City  and  County 
of  San  Francisco  denying  a  motion  to  set  aside  a  judgment. 
Franklin  A.  Oriffin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Maxwell  McNutt,  and  Edwin  Y.  McKenzie,  for  Appellant. 

Charles  M.  Fickert,  District  Attorney,  and  Fred  L.  Berry, 
A.  R.  Cotton,  and  Louis  Ferrari,  Assistant  District  Attorneys, 
for  Respondent. 

THE  COURT.— The  defendant  applies  to  the  court  for  a 
certificate  of  probable  cause  on  his  appeal  from  an  order  of 
the  superior  court  denying  his  motion  to  set  aside  the  judg- 
ment and  sentence  heretofore  pronounced  against  him.  His 
object  is  to  obtain  a  stay  of  execution  of  the  judgment  under 
section  1243  of  the  Civil  Code. 
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He  was  regularly  convicted  of  the  crime  of  murder,  and 
wag  sentenced  on  February  24,  1917.  He  moved  for  a  new 
trial  and  his  motion  was  denied.  Thereafter  he  appealed  to 
the  supreme  court  from  the  judgment  and  from  the  order 
denying  a  new  trial  and  on  March  1,  1918,  said  judgment  and 
order  were  affirmed.  The  present  proceeding  was  begun  by  a 
notice  of  motion  filed  in  the  superior  court  on  April  28,  1918, 
which  was  after  the  affirmance  of  the  judgment  and  order  by 
the  supreme  court  had  become  final.  The  grounds  of  the 
motion  involved  in  this  appeal,  as  set  forth  in  said  notice  and 
in  his  oral  motion  in  open  court,  are  that  the  verdict  of  the 
jury,  the  order  denying  a  new  trial,  the  judgment,  and  the 
sentence  were  procured  through  the  willful  nonfeasance,  mal- 
feasance, and  willful  fraud  of  the  district  attorney  and  his 
assistants  who  conducted  the  prosecution,  committed  upon  the 
superior  court,  the  jury,  and  the  defendant,  Mooney,  whereby 
defendant  was  deprived  of  a  fair  and  impartial  trial  and 
which  prevented  a  fair  submission  of  the  cause.  These  gen- 
eral averments  are  not  sufficient  as  a  charge  of  fraud,  under 
any  rule  of  pleading,  civil  or  criminal,  known  to  our  law. 
{People  V.  McKenna,  81  Cal.  159,  [22  Pac.  488] ;  Beay  v.  But- 
ler, 69  Cal.  582,  [11  Pac.  463].)  In  order  to  ascertain  the 
facts  constituting  the  asserted  fraud  we  must  look  to  the  affi- 
davits offered  in  evidence  in  support  of  the  motion  at  the 
hearing  in  the  court  below. 

The  crime  charged  was  committed  July  22, 1916,  on  Steuart 
Street,  near  Market,  in  San  Francisco,  by  the  explosion  of  a 
bomb.  On  the  trial  it  was  the  theory  of  the  prosecution  that 
the  bomb,  inclosed  in  a  suitcase,  had  been  carried  to  the  place 
in  an  automobile  by  Mooney,  Billings,  and  others,  all  of  whom 
rode  in  the  automobile,  and  that  it  was  deposited  on  the  side- 
walk by  Billings  a  few  minutes  before  it  exploded. 

The  affidavits  set  forth  that  two  witnesses,  Mrs.  Edeau  and 
Frank  C.  Oxman,  testified  at  the  trial  that  they,  respectively, 
saw  the  defendant  at  about  the  time  and  near  the  place  of  the 
explosion,  in  the  company  of  the  other  persons  accused  of  the 
crimcfand  under  circumstances  tending  strongly  to  show  that 
Mooney  was  a  participant  therein,  which  testimony,  it  is 
alleged,  was  wholly  false,  and  that  prior  to  the  trial  the  dis- 
trict attorney  was.  informed  that  certain  statements  had  been 
made  out  of  court  by  Mrs.  Edeau  which  tended  to  show  that 
she  had  never  seen  Mooney  until  after  his  arrest  upon  the 
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ebarge  of  murder  set  forth  in  the  indictment,  and  which,  if 
«hown,  would  have  impaired  her  credibility  with  the  jury. 
With  regard  to  Oxman,  it  is  asserted  in  the  aflSdavits  that  cer- 
tain information  was  given  to  the  district  attorney  before  the 
trial  which,  it  is  claimed,  would  have  tended  to  discredit 
Oxmaii  as  a  witness.  The  affidavits  are  vague  and  unsatis- 
factory on  this  subject,  and  it  is  doubtful  if  they  even  tend  to 
show  that  the  information  possessed  by  the  district  attorney 
and  his  assistants  was  of  a  character  that  should  have  raised 
a  suspicion  in  their  minds  of  Oxman 's  credibility.  These 
alleged  discrediting  circumstances  were  not  communicated  to 
Mooney  or  his  attorneys  by  the  prosecution,  and  they  had  no 
knowledge  thereof  until  after  the  trial,  nor  until  after  their 
motion  for  a  new  trial  had  been  denied  and  the  judgment 
pronounced. 

It  must  be  admitted  that  the  showing  of  fraud  or  miscon- 
duct on  the  part  of  the  district  attorney  and  his  assistants  in 
conducting  the  trial  is  of  the  weakest  character,  even  if  he 
were  under  any  duty  or  obligation  to  disclose  to  the  defend- 
ant all  the  evidence  within  his  knowledge  relating  to  the  case. 
But  we  do  not  place  our  denial  of  the  application  for  a  cer- 
tificate of  probable  cause  entirely  upon  this  ground.  There 
are  other  reasons  which  lead  us  to  conclude  that  the  motion 
below  and  the  appeal  from  the  order  denying  it  are  alike  with- 
out merit. 

The  proceedings  by  way  of  motion  to  set  aside  the  judg- 
ment, when  made  after  the  judgment  has  been  rendered  and 
has  become  final  and  after  a  motion  for  a  new  trial  has  been 
denied  and  the  time  therefor  has  expired,  is  in  the  nature  of 
an  application  for  a  writ  coram  nobis,  at  common  law.  Mr. 
Freeman,  referring  to  the  nature  of  this  proceeding  at  com- 
mon law,  says:  "But  this  writ  does  not  lie  to  correct  any 
error  in  the  judgment  of  the  court  nor  to  contradict  or  put  in 
issue  any  fact  directly  passed  upon  and  affirmed  by  the  judg- 
ment itself.  If  this  could  be,  there  would  be  no  end  of  liti- 
gation. .  .  .  The  writ  of  error  coram  Ttobis  is  not  intended  to 
authorize  any  court  to  review  and  revise  its  opinions;  but 
only  to  enable  it  to  recall  some  adjudication  made  while  some 
fact  existed  which,  if  before  the  court,  would  have  prevented 
the  rendition  of  the  judgment;  and  which  without  fault  or 
negligence  of  the  party,  was  not  presented  to  the  court." 
(1  Freeman  on  Judgments,  sec.  94.)     The  italics  are  ours. 
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The  learned  judge  of  the  court  below,  in  giving  his  decisbn 
on  the  motion  delivered  an  opinion  from  which  we  quote  and 
adopt  the  portions  applicable  here : 

"In  all  of  the  cases  submitted  by  counsel  on  both  sides,  in 
which  such  relief  has.  been  sought,  it  is  held  that  courts  of 
general  jurisdiction  have  the  power  to  issue  writs  or  hear 
motions  in  the  nature  of  the  writ  of  coram  nobis.  But  where 
remedies  exist  by  statute  which  did  not  exist  at  common  law, 
the  oflSce  and  function  of  the  writ  are  abridged  thereby,  and 
in  such  cases  the  writ  is  unavailable.  These  remedies  are  the 
right  to  appeal  and  to  make  a  motion  for  a  new  trial,  and, 
where  they  are  provided  by  statute,  to  that  extent  an  appli- 
cation for  a  writ  of  coram  nobis  cannot  be  entertained.  It  is 
in  those  cases  where  the  defendant  has  been  denied  a  trial 
upon  the  merits,,  in  other  words,  where  there  has  been  no  trial 
at  all,  that  relief  of  this  kind  may  be  granted.  In  such  cases 
it  is  obvious  that  the  statutory  remedies  have  no  application 
and  that  defendant  is  wholly  without  remedy ;  and  it  is  upon 
that  theory  that  we  look  to  the  common  law  to  provide  a 
remedy.  Such  a  case  was  People  v.  Perez,  9  Cal.  App.  265, 
[98  Pac.  870] ;  and,  indeed,  all  of  the  cases  cited,  in  which 
relief  was  afforded,  were  cases  where  no  trial  had  been  had, 
but  a  plea  had  been  obtained  from  the  defendant  by  some 
character  of  duress,  or  the  trial  was  affected  by  some  outside 
force.  (AsbeU  v.  State,  62  Kan.  214,  [61  Pac.  690] ;  Sanders 
V.  State,  85  Ind.  318,  [44  Am.  Rep.  29] ;  State  v.  Calhoun,  50 
Kan.  523,  [84  Am.  St.  Rep.  141,  18  L.  R.  A.  838,  32  Pac. 
88].) 

''In  the  case  at  bar  the  defendant  was  not  denied  his  de- 
fense. On  the  contrary,  a  trial  was  had,  a  motion  for  new 
trial  was  made  by  him,  and  appeal  taken.  These  were  the 
remedies  provided  by  our  statute  to  the  exclusion  of  any  com- 
mon-law remedy.  The  statute,  in  other  words,  takes  the  place 
of  the  writ,  and  only  in  cases  where  there  is  no  remedy  by 
statute  may  we  look  to  the  common  law. 

*'In  the  trial  of  the  case  of  Thomas  J.  Mooney  the  truth 
or  falsity  of  the  testimony  of  the  witnesses,  Oxman  and 
Edeau,  was  a  part  of  the  issue  submitted  to  the  jury,  and  that 
issue,  upon  the  return  of  the  verdict,  became  an  adjudicated 
issue  of  fact  which  cannot  now  by  the  writ  of  coram  nobis  be 
readjudicated.  The  remedy  in  such  case  is  by  motion  for  a 
new  trial,  and  if  newly  discovered  evidence  is  too  late  in  its 
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production,  its  consideration  cannot  be  brought  about  under 
the  guise  of  a  motion  to  vacate  the  judgment  upon  the  ground 
of  fraud.    The  defendant  in  such  case  is  without  remedy. 

''In  this  state  it  is  the  settled  law  that  a  judgment  cannot 
be  set  aside  because  it  is  predicated  upon  perjured  testimony 
or  because  material  evidence  is  concealed  or  suppressed.  The 
fraud  which  is  practiced  in  such  cases  upon  both  the  court 
and  him  against  whom  the  judgment  is  pronounced  is  not 
such  fraud  as  is  extrinsic  to  the  record ;  and  it  is  only  in  cases 
of  extrinsic  fraud  that  such  relief  may  be  had.  {Pico  v. 
Cohn,  91  Cal.  134,  [25  Am.  St.  Rep.  159,  la  L.  R.  A.  336,  25 
Pac.  790,  27  Pac.  537] ;  In  re  Griffith,  84  Cal.  112,  [23  Pac. 
528,  24  Pac.  381] ;  AUen  v.  Cttrrey,  41  Cal.  321.) 

**Nor  can  it  be  said  that  the  duty  of  a  district  attorney 
differs  in  the  trial  of  criminal  actions  from  that  of  counsel  in 
civil  actions.  Each  has  an  equal  duty  imposed  upon  him  by 
the  oath  he  has  taken  and  by  the  law  of  the  land  to  present 
to  the  court  and  to  the  jury  only  competent  and  legitimate 
evidence  from  which  may  be  determined  the  truth  of  the  issues 
involved.  If  that  obligation  be  violated  and  perjured  testi- 
mony produced  or  material  evidence  suppressed  by  either,  as 
we  have  seen,  in  so  far  as  the  judgment  is  concerned,  the  in- 
jured party  is  without  remedy.'' 

For  these  reasons  the  application  for  a  certificate  of  prob- 
able cause  is  denied. 

Rehearing  denied. 


[h.  A.  No.  4618.    Department  One.— Jnlj  15,  1918.] 

EDMUND  WELCH,  Respondent,  v.  EDWAED  H.  ALCOTT 
et  al.,  Appellants. 

Costs — Depositions — Necessity— Failure  to  Use. — Where  a  party  re- 
eoTera  eoets,  the  expense  of  taking  depositions  before  trial  is  prop- 
erly taxable,  although  the  depositions  were  not  offered  in  evidence, 
nnless  it  be  shown  that  they  were  unnecessary,  or  that  for  some  ape- 
cial  reason  the  expense  of  taking  them  should  not  be  allowed. 

Id. — Question  pob  Trial  Court. — In  such  case  the  question  whether  the 
taking  of  a  deposition  before  trial  was  reasonably  necessary  for  the 
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protection  of  the  party  taking  it  was  one  for  the  trial  eourt  to  decide 
on  the  facts  before  it. 

In.— BspoBTER's  Chabqes  —  Tbansobibing  Testimony.— Under  section 
274  of  the  Code  of  CiYil  Procedure,  which  authorizes  fees  for  tran- 
scripts "ordered  hj  the  eourt  to  be  made,"  to  be  taxed  as  costs,  where 
the  court  at  the  beginning  of  a  trial  ordered  that  the  testimony  be 
transcribed  by  the  reporter,  and  paid  for  by  plaintiff,  the  charges 
to  be  taxed  as  eosts  in  the  action  if  the  plaintiff  should  recover 
judgment,  and  that  the  transcript  be  filed,  it  appearing  that  the 
trial  was  protracted,  and  that  after  the  plaintiff  had  paid  $220  for 
•0  much  of  the  transcript  as  had  then  been  furnished,  he  was  without 
funds  to  pay  for  more  and  ordered  the  reporter  to  cease  further 
transcription,  it  was  within  the  discretion  of  the  court  to  say  whether 
the  plaintiff  should  recover  the  cost  of  the  part  of  the  testimony 
transcribed. 

Id. — Failubb  to  File  Tbanscbipt  Before  Taxation  of  Gosts. — ^Where, 
in  such  case,  on  the  hearing  of  the  motion  to  tax  the  costs,  objection 
was  made  that  the  transcript  of  the  testimony  had  not  been  filed, 
and  thereupon  the  plaintiff  did  file  it,  the  trial  court  did  not  err  in 
holding  that  the  failure  to  file  it  earlier  was  not  fatal  to  the  plain- 
tiff's right 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  P.  Clark,  and  P.  W.  Gail,  for  Appellant 

Frank  C.  Prescott,  for  Respondent 

SLOSS,  J. — ^By  the  judgment  in  this  action  the  plaintiff 
recovered  costs.  He  served  and  filed  his  memorandum  in  due 
time,  whereupon  the  defendant  moved  to  tax  costs  by  striking 
out  a  number  of  items  claimed.  The  court  sustained  the  de- 
fendant's objections  to  some  of  the  items,  but  disallowed  them 
as  to  others.  From  the  order  so  made,  in  so  far  as  it  is  un- 
favorable to  him,  the  defendant  appeals. 

Whether  or  not  plaintiff  should  have  been  allowed  costs  at 
all  is  a  question  that  is  discussed  to  some  extent  in  the  briefs. 
It  does  not  arise  on  this  appeal,  but  may  be  presented  for  con- 
sideration on  the  appeal  from  the  judgment  itself.  All  that 
we  are  here  concerned  with  is  the  propriety  of  the  various 
items  of  costs  charged  against  the  defendant  over  his  objec- 
tion.   They  are  as  follows: 
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1.  The  memorandum  included  a  charge  of  $87.40  for  tak- 
ing the  deposition  of  the  defendant,  Alcott.  The  deposition 
was  taken  by  the  plaintiff  before  the  trial,  and  was  not,  in 
fact,  oflPered  in  evidence.  But  it  does  not  follow  that  the  ex- 
pense of  taking  it  could  not  properly  be  charged  as  an  item 
of  costs.  Such  expenses  ''are  proper  disbursements  to  put 
into  a  cost  bill,  unless  it  be  shown  that  they  were  unnecessary, 
or  that  for  some  special  reason  they  should  not  have  been 
allowed.  ...  It  is  frequently  proper  and  necessary  for  a 
party  to  have  depositions  taken,  although  afterward  the  case 
may  take  such  a  course  as  to  make  it  unnecessary  to  use 
them. ''  {Lindy  v.  McChesney,  141  Cal.  351,  [74  Pac.  1034] .) 
It  is  for  the  trial  court  to  determine  whether,  under  all  the 
circumstances,  the  taking  of  the  deposition  was  reasonably 
necessary  to  the  protection  of  the  rights  of  the  party  taking 
it.  {Lomita  L,  &  17.  Co.  v.  Robinson,  154  Cal.  36,  52,  [18 
L.  R.  A.  (N.  S.)  1106,  97  Pac.  10].)  We  cannot  say  that  the 
court  abused  its  discretion  in  deciding  that  question  in  plain- 
tiff's favor  on  the  facts  before  it. 

2.  The  appellant  objects  to  the  allowance  of  an  item  of 
$220.60  paid  the  reporter  for  transcribing  testimony.  It 
appears  that  after  the  beginning  of  the  trial  the  court  made 
an  order  that  the  testimony  be  transcribed  by  the  reporter, 
that  the  **  transcript  of  all  the  testimony  be  paid  for  by  plain- 
tiff,'' and  that  the  charges  therefor  be  taxed  as  costs  in  the 
action  if  plaintiff  should  recover  judgment.  The  order  fur- 
ther provided  that  the  transcript  be  filed.  The  grounds  of 
objection  to  the  item  were  that  only  a  part  of  the  testimony 
had  been  transcribed,  and  that  the  transcript  had  not  been 
filed. 

The  code  authorizes  fees  for  transcripts  "ordered  by  the 
court  to  be  made"  to  be  taxed  as  costs.  (Code  Civ.  Proc,  sec. 
274.)  The  disputed  charge  falls  within  this  description. 
The  statute  does  not  require  that  the  transcript  cover  all  the 
testimony.  The  appellant's  claim  is  that  this  condition  was 
imposed  by  the  court's  order.  But  we  do  not  so  read  the 
order.  Under  section  274,  fees  for  transcripts  ordered  by 
the  court  are  .to  be  paid  by  the  parties  in  equal  proportions, 
or  either  may  pay  ''the  whole  thereof."  When  the  court 
ordered  that  plaintiff  pay  for  the  ''transcript  of  all  the  tes- 
timony," it  was  prescribing  that  the  whole  cost  should,  in  the 
first  instance,  be  met  by  one  of  the  parties,  instead  of  being 
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divided.  Apart  from  any  limitation  in  the  order,  it  was 
within  the  discretion  of  the  trial  court  to  say  whether  plain- 
tiff should  recover  costs  for  a  transcript  of  only  a  part  of  the 
testimony.  The  evidence  indicates  that  the  trial  was  a  pro- 
tracted one,  and  that  after  plaintiff  had  paid  the  sum  in  ques- 
tion for  BO  much  of  the  transcript  as  had  then  been  furnished, 
he  was  without  funds  to  pay  for  more,  and  accordingly 
directed  the  reporter  to  cease  further  transcription.  There 
may,  no  doubt,  be  cases  in  which  it  would  be  unjust  to  the 
losing  party  to  charge  him  with  the  expense  of  transcribing 
isolated  fragments.  But  on  the  record  before  us  we  think  the 
court  was  justified  in  concluding  that  the  plaintiff  had  reason- 
able grounds  for  stopping  the  transcription  when  he  did,  and 
that  the  defendant  was  in  no  way  injured  by  the  act  of  the 
adverse  party  in  having  only  a  part  of  the  proceedings  written 
up.  In  one  aspect  he  was,  indeed,  benefited,  since  the  charge 
would  necessarily  hiive  been  greater  if  the  entire  testimony 
had  been  transcribed. 

So  far  as  the  want  of  filing  is  concerned,  it  apx>ears  that 
when  the  objection  was  made  at  the  hearing  of  the  motion  to 
tax,  the  plaintiff  did  file  the  transcript.  It  was  then  avail- 
able for  the  defendant's  use  in  further  proceedings  looking 
to  a  new  trial  or  the  preparation  of  a  record  on  appeal,  and 
we  cannot  say  that  the  court  erred  in  holding  that  the  failure 
to  file  it  earlier  was  not  fatal  to  plaintiff's  right 

3.  The  final  objection  is  to  the  charge  made  for  witness 
fees  in  the  case  of  several  witnesses,  who,  as  appellant  claims, 
were  not  in  attendance  for  the  number  of  days  covered  by  the 
charge.  The  court  reduced  the  items  in  some  particulars. 
Where  it  declined  to  interfere  with  the  charge,  we  think  the 
conclusion  that  the  charges  allowed  were  proper  was  not  with- 
out support  in  the  evidence. 

No  other  points  are  made. 

The  order  is  affirmed. 

Shaw,  J.,  and  BichardSi  J.,  pro  tern.,  concurred. 
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[L.  A.  No.  4578.    Department  One.— *Jiilj  15,  1918.] 

ALBERT  HERTEL,  Respondent,  v.  IDELLA  EMIRECK 
et  al.,  Defendants;  SUMMERLAND  REALTY  COM- 
PANT  (a  Corporation),  Appellant 

Appeal — Obdeb  Denying  New  Tbial — Newlt  Disoovebed  £yn>BNOi — 
Becobd  iNsuFFicnsNT. — An  appeal  from  an  order  denying  a  motion 
for  a  new  trial  on  the  ground  of  newlj  discovered  evidence  cannot 
be  considered  where  the  affidavits  on  which  the  motion  purports  to 
have  been  made,  though  embodied  in  the  printed  transcript,  are  not 
authenticated  either  bj  incorporation  in  a  bill  of  exceptions  or 
nnder  section  953a  of  the  Code  of  Civil  Procedure. 

Id. — Habmless  FAHiUBE  TO  Find. — Where  the  findings  actually  made 
require  a  judgment  in  plaintiff's  favor,  the  failure  of  the  court  to 
find  upon  other  issues  raised  by  the  pleadings,  a  disposition  of 
which  either  way  could  not  have  changed  the  result,  is  immateriaL 

Xb. — Evidence  not  Bbouoht  Up  in  Bxoobd — Assumption  bt  Appellate 
CouBT. — Where  issues  not  answered  by  the  findings  of  the  trial 
court  were  raised  by  the  defendant  and  appellant's  own  affirmative 
allegations,  and  the  evidence  was  not  brought  up  by  the  record  on 
appeal,  it  must  be  assumed  by  an  appellate  tribunal  that  no  evidence 
was  offered  in  support  of  these  affirmative  avermenta 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Victor  T.  Watkins,  for  Appellant. 

Hindman  &  Yakey,  for  Respondent 

SLOSS,  J. — ^This  action  was  brought  to  foreclose  a  mort- 
gage of  real  property,  executed  by  the  defendant,  Summer- 
land  Realty  Company,  a  corporation,  to  secure  its  note  for 
three  hundred  dollars.  Said  defendant  appeals  from  the 
judgment,  which  was  in  favor  of  the  plaintiff,  and  from  an 
order  denying  its  motion  for  a  new  trial. 

The  answer  admitted  the  execution  of  the  note  and  mort- 
gage, and  nonpayment  of  the  debt.  It  set  up  affirmative  de- 
fenses based  upon  misrepresentations  alleged  to  have  been 
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made  by  the  plaintiff  in  the  negotiations  leading  up  to  the 
giving  of  the  note  and  mortgage.  The  court  found  that  no 
such  misrepresentations  had  been  made.  The  evidence  is  not 
before  us,  and  the  appellant  makes  no  point  on  its  appeal 
from  the  judgment. 

It  is  argued  that  a  new  trial  should  have  been  granted  on 
the  ground  of  newly  discovered  evidence.  But  the  record 
contains  no  showing  upon  which  this  point  can  be  considered. 
Copies  of  certain  affidavits  are  embodied  in  the  printed  tran- 
script. But  these  papers  are  not  authenticated,  either  by 
incorporation  in  a  bill  of  exceptions  or  under  Code  of  Civil 
Procedure,  section  953a.  They  cannot,  therefore,  be  consid- 
ered here.  (Supreme  Court  Rule  XXIX,  [160  Cal.  Ivi,  119 
Pac.  xiv] ;  Herrlich  v.  McDonald,  80  Cal.  472,  [22  Pac.  299] ; 
Von  Glahn  v.  Brennan,  81  Cal.  261,  [22  Pac.  596] ;  Melde  v. 
Reynolds,  120  Cal.  234,  [52  Pac.  491] ;  San  Diego  Sav.  Bank 
V.  Ooodsell,  137  Cal.  420,  [70  Pac.  299].) 

The  further  point  is  made  that  the  decision  was  against 
law  in  that  the  court  failed  to  find  upon  certain  issues  raised 
by  the  pleadings.  The  findings  actually  made  were  such  as 
to  require  a  judgment  in  plaintiff's  favor,  and  this  result 
could  not  have  been  changed  by  a  disposition,  either  way,  of 
other  issues.  The  want  of  further  findings  was,  therefore, 
immaterial.  {Fogg  v.  Perns  Irr.  Dist,,  154  Cal.  209,  [97  Pac. 
316].)  Besides,  the  issues  which,  as  appellant  claims,  were 
not  answered  by  findings  were  raised  by  its  own  affirmative 
allegations.  The  evidence  not  having  been  brought  up,  we 
must  assume  that  the  defendant  offered  no  proof  in  support 
of  these  averments.  The  want  of  findings  thereon  is,  accord- 
ingly, no  ground  for  reversal.  (Himmelman  v.  Henry,  84 
Cal.  104,  [23  Pac.  1098] ;  Winslow  v.  Oohransen,  88  Cal.  450, 
[26  Pac.  504] ;  Roberts  v.  Hall,  147  Cal.  434,  [82  Pac.  66] ; 
Coats  V.  Coats,  160  Cal.  671,  [36  L.  R.  A.  (N.  S.)  844,  118 
Pac.  441].) 

The  judgment  and  the  order  denying  a  new  trial  are 
affirmed. 

ShaWy  J.,  and  Richards^  J.,  pro  tern.,  concurred. 
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[L.  A.  No.  4529.    BepartmeiLt  One.— Jnlj  17, 1018.] 

REINHARDT  J.  BUSCH,  AppeUant,  v.  LOS  ANGELES 
RAILWAY  COMPANY  (a  Corporation),  Respondent 
MARY  B.  BUSCH,  AppeUant,  v.  LOS  ANGELES 
RAILWAY  COMPANY  (a  Corporation),  Respondent. 

NwLiGENCE — Street  Bailwats — ^Method  of  Operation — Bunninq  in 
Unusual  Direction. — In  the  absence  of  a  law  or  ordinanee  pre- 
■eribing  the  direction  in  which  the  can  of  a  double  track  street  rail- 
way should  be  run,  it  was  lawful  to  run  them  in  either  direction, 
and  therefore,  although  nsuallj  street-cars  trayel  on  the  right-hand 
track  in  the  direction  in  which  they  are  going,  it  was  lawful  to  mn 
them  in  either  direction,  and  running  a  car  west  on  the  south-aide 
track  was  not  negligence  in  law. 

lb.— EviDSNOE  Bebuttino  Negligbnob— YsEDior  OF  Jury  Oonolusivs. 
Where  there  was  evidence  for  the  defendant  rebutting  the  plaintiff's 
claim  of  negligence,  the  fact  that  the  plaintiff's  evidence  contra- 
dicted it  is  not  available  for  reversal  of  a  judgment  on  appeal,  the 
verdict  of  the  jurj  on  that  subject  being  conclusive  in  the  appellate 
tribunal. 

JXK — Contributory  Neolioknce — ^Verdiot  not  Contrary  to  Evidence.— 
Where  there  ?ra8  evidence  tending  to  show  that  the  plaintiff,  who 
was  driving  an  automobile  when  it  was  struck  bj  the  defendant's 
street-car,  could,  bj  the  exercise  of  ordinary  care,  have  stopped  her 
ear  in  time  or  guided  it  so  as  to  avoid  the  colliaion,  a  verdict  finding 
her  guilty  of  contributory  negligence  was  not,  as  a  matter  of  law, 
contrary  to  the  evidence. 

Id. — ^Pleading  Contributory  Negligence  —  Theory  on  Which  Trial 
Conducted. — Where,  in  an  action  against  a  street  railway  company 
for  damages  sustained  by  the  defendant  in  a  collision  between  one 
of  the  defendant's  street-cars  and  the  plaintiff's  automobile,  the  trial 
was  conducted  throughout  upon  the  theory  that  contributory  negli- 
gence of  the  plaintiff  was  properly  alleged  and  that  the  fact  was  in 
issue,  it  cannot  be  claimed  on  appeal  that  the  plea  was  insufficient. 

Id.— Instructions— No  Presumption  of  Negligence— Bes  Ipsa  Loqui- 
tur— Inapplicability  of  Bulb. — In  such  an  action  an  instruction 
that  "the  fact  that  there  was  a  collision  between  the  automobile  in 
which  the  plaintiff  was  riding  and  the  street-car  of  the  defendant 
does  not  raise  a  presumption  of  negligence  a^inst  defendant,"  was 
not  erroneous,  the  maxim  **rea  ipsa  loqyitur,'*  not  applying  in  such 
eases. 

L). — Ordinary  Care  on  the  Part  of  Persons  Using  Street. — An  in- 
•tmction  in  such  action  to  the  effect  that  a  motorman  operating  a 
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oar  at  a  reasonable  speed  has  a  right  to  assume  that  other  persona 
using  the  street  will  exercise  ordinary  ^eare,  and  will  see  that  which 
is  plainlj  to  be  seen,  is  not  erroneouSi  since  it  does  not  assume  that 
the  car  was  plainly  to  be  seen,  but  merelj  statefs  that,  if  it  was 
plainly  to  be  seen,  the  motorman  had  a  right  to  expect  that  the 
plaintiff  would  see  it,  leaving  the  jury  to  determine  from  the  evi- 
denee  whether  or  not  it  was  plainly  to  be  seen. 

lb. — ^TixLDiNQ  Bight  of  Way — Duty  of  Automobile  Drivers. — There 
was  no  error  in  instructing  the  jury  that  it  is  the  duty  of  drivers  of 
au^bmobiles  along  a  street  on  which  there  is  a  street-ear  track  to 
yield  the  right  of  way  to  street-cars  when  they  can  reasonably  do  so. 

Id. — Speoial  akd  Particular  Care— Ikstruction  Properly  Refused. — 
An  instruction  that  when  running  a  car  in  a  direction  opposite  to 
that  usually  taken  on  the  south  track  the  motorman  must  use  "spe- 
cial and  particular  care"  was  properly  refused,  "reasonable  and  ordi- 
nary care,"  under  the  existing  circumstances,  being  the  standard 
required  of  a  atreei-car  company  lawfully  operating  its  cars  on  the 
street 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  orders  denying  motions  for  a  new 
trial.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oray,  Barker  &  Bowen,  N.  Blackstock,  and  Wheaton  A. 
Qray,  for  Appellants. 

Oibson,  Dunn  &  Crutcher,  and  Norman  S.  Sterry,  for 
Respondent. 

SHAW,  J. — The  defendant  is  operating  two  double  track 
street  railways  in  the  city  of  Los  Angeles,  one  along  Pasar 
dena  Avenue  and  the  other  on  Avenue  20,  which  crosses  Pasa- 
dena Avenue.  Reinhardt  J.  Busch  and  his  wife,  Mary  E. 
Busch,  were  traveling  easterly  along  the  south  side  of  Pasa- 
dena Avenue  in  an  automobile  driven  by  the  said  Mary  E. 
Busch,  and  owned  by  her.  A  street-car  operated  by  the  de- 
fendant was  going  westerly  on  the  south  track  of  the  Pasa- 
dena Avenue  line  between  Avenue  21  and  Avenue  20,  and 
at  a  point  near  Avenue  20  the  automobile  and  the  car  collided, 
whereby  Reinhardt  J.  Busch  sustained  personal  injuries  and 
the  automobile  was  materially  damaged.  To  recover  these 
damages  the  two  parties  respectively  began  actions  against 
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the  defendant.  The  two  causes  were  consolidated  and  tried 
together  and  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant. Prom  this  judgment  and  from  an  order  denying 
their  respective  motions  for  a  new  trial  the  two  plaintiffs  have 
taken  separate  appeals  to  this  court. 

Plaintiff's  first  point  is  that  the  railroad  company  was 
negligent  in  its  methods  of  operating  its  cars  and  laying  its 
tracks  in  this:  That  usually  street-cars  travel  on  the  right- 
hand  track  in  the  direction  in  which  they  are  going,  and  that 
this  car  was  going  west  on  the  left-hand  track.  No  law  or 
ordinance  is  pointed  out  by  appellants  which  required  the  de- 
fendants to  operate  its  cars  in  either  mode.  It  was,  therefore, 
lawful  to  run  them  in  either  direction.  Running  a  car  west 
on  the  south-side  track  cannot  be  said  to  be  negligence  in  law. 

It  is  claimed  that  the  evidence  showed  that  the  defendant 
was  negligent  in  the  manner  of  operating  the  car  in  this :  That 
inasmuch  as  the  car  was  going  ill  the  opposite  direction  from 
that  usually  taken  by  cars  upon  that  railroad,  it  was  the  de- 
fendant's duty  to  use  more  than  usual  care  to  warn  persons 
of  the  fact,  so  as  to  avoid  danger  of  collision,  and  that  the 
defendant  failed  to  sound  any  gong  or  otherwise  give  signals 
of  warning.  There  was  evidence  that  the  defendant  did 
sound  the  gong  and  also  that  the  injury  occurred  about  dusk ; 
that  the  inside  car  lights  were  lighted ;  that  a  headlight  was 
burning  brightly,  and  that  the  car  was  not  going  more  than 
about  four  miles  per  hour  at  the  time  of  the  collision.  The 
verdict  of  the  jury  having  been  for  the  defendant,  this  evi- 
dence must  be  taken  as  true.  The  fact  that  the  plaintiffs' 
evidence  contradicted  it  is  not  available  for  reversal  in  such  a 
case.  It  was  a  question  for  the  jury  to  determine  and  its  ver- 
dict on  that  subject  is  conclusive  here. 

Plaintiffs  further  claim  that  there  was  no  evidence  of  con- 
tributory negligence  on  the  part  of  Mary  E.  Busch,  who  was 
driving  the  automobile.  There  was  evidence  to  show  that  as 
she  crossed  Avenue  20  going  east  just  before  the  collision,  she 
observed  another  automobile  near  the  curb  line  going,  as  she 
first  believed,  in  the  same  direction,  but  which  in  fact  had 
stopped,  or  was  about  to  stop;  that  seeing  this  to  be  so  she 
undertook  to  pass  the  automobile  on  the  left-hand  side,  being 
the  side  next  to  the  street-car  track;  that  in  doing  so  she 
swerved  considerably  to  the  left  at  the  instant  when  the  car 
came  opposite  to  the  standing  automobile,  and  thereby  she 
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drove  her  automobile  against  the  side  of  the  street-car;  that 
at  that  time  the  lights  on  the  street-ear  were  burning,  so  that 
with  ordinary  care  she  could  have  seen  it  in  time  to  stop  her 
ear  or  guide  it  so  as  to  avoid  the  collision.  A  verdict  finding 
the  plaintiff  guilty  of  contributory  negligence  upon  these 
facts  cannot  be  said,  as  a  matter  of  law,  to  be  contrary  to  the 
evidence. 

Plaintiffs  further  contend  that  there  was  no  sufficient  plead- 
ing of  the  contributory  negligence  of  the  defendant  in  the 
answer,  within  the  rule  stated  in  Crabhe  v.  Mammoth  etc.  Co. 
168  Cal.  500,  [143  Pac.  714].  The  Crabbe  case  was  decided 
after  the  answers  in  this  case  were  filed.  The  trial  was  con- 
ducted throughout  upon  the  theory  that  contributory  negli- 
gence of  the  plaintifib  was  properly  alleged  and  that  the  fact 
was  in  issue.  Under  these  circumstances  the  well-settled  rule 
prevails  that  the  parties  cannot  on  appeal  claim  a  reversal  on 
the  ground  that  the  plea  was  insufficient.  It  is  unnecessary 
to  cite  cases  on  the  subject. 

The  court  instructed  the  jury  as  follows:  **The  fact  that 
there  was  a  collision  between  the  automobile  in  which  the 
plaintiffs  were  riding  and  the  street-car  of  the  defendant  does 
not  raise  a  presumption  of  negligence  against  the  defendant.'' 
We  see  no  error  in  this  instruction.  The  maxim  ^'res  ipsa 
loquitur'*  does  not  apply  in  such  cases. 

Another  instruction  was  to  the  effect  that  a  motorman  who 
is  operating  a  street-car  at  a  reasonable  rate  of  speed  and 
with  due  care  along  and  upon  a  public  street  "has  a  right  to 
assume  that  other  persons  who  are  using  the  street  will  exer- 
cise ordinary  care  in  doing  so,  and  will  see  that  which  is 
plainly  to  be  seen.'*  The  objection  made  to  this  instruction 
is  that  the  evidence  showed  that  it  was  impossible  for  the 
plaintiffs  to  have  seen  the  street-car.  On  the  contrary,  as  we 
view  the  evidence,  it  would  seem  to  have  been  impossible  for 
her  not  to  see  it,  except  by  shutting  her  eyes  or  looking  the 
other  way.  The  instruction  does  not  assume  that  the  car  was 
plainly  to  be  seen,  but  says  that  if  it  was  plainly  to  be  seen, 
the  motorman  had  a  right  to  expect  that  she  would  see  it. 
The  jury  were  left  to  determine  from  the  evidence  whether  or 
not  it  was  plainly  to  be  seen. 

There  was  no  error  in  instructing  the  jury  that  it  is  the 
duty  of  drivers  of  automobiles  along  a  street  upon  which  there 
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is  laid  a  street-car  track  to  yield  the  right  of  wny  to  the  stiwt- 
oars  when  they  can  reasonably  do  so. 

The  instruction  that  when  running  a  car  in  a  direction  the 
opposite  to  that  usually  taken  on  the  south  track,  the  motor- 
man  must  use  ''special  and  particular  care"  to  avoid  colli- 
sion with  vehicles  going  in  the  other  direction  was  properly 
refused.  Reasonable  and  ordinary  care,  under  the  existing 
circumstances,  is  the  standard  required  of  a  street-car  com- 
pany lawfully  ojierating  its  cars  on  the  street. 

The  instructions  on  all  the  questions  in  the  case  were  full 
and  clear.  The  appellants  make  other  criticisms  of  instruc- 
tions given,  and  complain  of  the  refusal  of  others.  We  will 
not  discuss  them  further.  We  are  satisfied  that  the  rulings 
were  either  correct,  or  that  they  were  not  sufficiently  preju- 
dicial as  to  have  caused  a  miscarriage  of  justice. 

The  judgment  and  order  are  affirmed. 

Slossy  J.i  and  Richards,  J.,  pro  tem.,  eoncurred. 


[L.  A.  No.  4538.    Department  One. — July  18,  1918.] 

ADA    DIAMOND,    Appellant,    v.    CHAS.    A.    WETER- 
HAEUSER,  Respondent.^ 

NiGLIGSNOl  —  PeBSONAL   INJUBUS  —  JUKT    TbIAL  —  DiBECTED  YeBDIOT, 

Whxn  Pkopsb. — The  existence  or  nonexistence  of  negligence  is  ordi- 
narily a  qnestion  of  fact  to  be  determined  hj  a  jury;  bnt  the  ooort 
may  withdraw  the  case  from  the  jury  and  direct  a  verdict  where  the 
evidence  is  undisputed,  or  is  of  ench  conclusive  character  that  the 
eourt,  in  the  exercise  of  a  sound  judicial  discretion,  would  be  com- 
pelled to  set  aside  a  verdict  returned  in  opposition  to  it. 

Id. — Collision  or  Automobile  With  Waoon — ^Dibectsd  Vbbdict  pob 
BsrENDANT. — In  an  action  for  damages  for  personal  injuries  claimed 
by  the  plaintiff  to  have  been  sustained,  through  the  wagon  in  which 
•he  was  riding  having  been  struck  by  an  automobile  driven  by  the 
defendant,  evidence  examined  and  found  to  justify  the  action  of  the 
trial  eourt  in  withdrawing  the  ease  from  the  jury,  and  directing  m 
Terdict  for  the  defendant. 

Id. — Eyidenoe — Burden  of  Proof  or  Kegliqence. — In  such  action  the 
burden  of  proving  negligence  was  on  the  plaintiff* 
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Id.— NaoueiNd  not  Ikfibsid  ibom  Injubt. — In  soeh  cases  negligence 
is  not  to  be  inferred  from  tlie  mere  fact  of  injnrj. 

Jx>, — ^MxnnciPAL  Spxbd  Obdimanoi — ^Evidxngb  or  yioLA.TioN. — Where  the 
yiolation  of  a  municipal  ordinance  by  propelling  an  automobile  at  an 
unlawful  or  excessive  speed  is  relied  on  to  sustain  a  charge  of  negli- 
gence, such  expressions  by  witnessee  as  that  the  automobile  was 
"going  pretty  fast,"  ''very  fast,"  and  the  like  are  merely  relative, 
and  entirely  too  uncertain  to  serve  as  a  basis  for  finding  that  the 
speed  was  over  twenty  miles  an  hour,  or  that  it  was  in  excess  of  the 
rate  dictated  by  the  demands  of  ordinary  prudence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Barstow,  Beach  &  Bohe,  for  Appellant 

Qumey  E.  Newlin,  Stephens  &  Stephens,  and  W.  W. 
Hyams,  for  Respondent. 

SLOSS,  J. — The  plaintiflP  brought  this  action  to  recover 
damages  for  personal  injuries  caused  by  the  collision  of  de- 
fendant's automobile  with  a  milk  wagon  on  which  plaintiff 
was  riding.  The  trial  court  directed  a  verdict  in  favor  of  the 
defendant,  and  plaintiff  appeals  from  the  ensuing  judgment. 

The  sole  question  raised  on  the  appeal  is  whether  there  was 
sufficient  evidence  of  negligence  on  the  part  of  the  defend- 
ant's driver  to  warrant  the  submission  of  the  case  to  the  jury. 

The  accident  occurred  at  the  intersection  of  North  Broad- 
way and  Griffin  Avenue,  in  the  city  of  Los  Angeles.  North 
Broadway  runs  east  and  west,  Griffin  Avenue  north  and  south. 
Plaintiff  was  in  the  employ  of  the  owner  of  the  milk  wagon, 
which  was  being  driven  by  a  coemployee.  The  wagon,  drawn 
by  two  horses,  was  going  easterly  on  North  Broadway,  and 
turned  at  the  intersection  of  Griffin  Avenue  to  go  northerly 
into  that  avenue.  As  it  reached  the  northerly  side  of  North 
Broadway,  it  collided  with  defendant's  automobile,  which  was 
being  driven  by  a  chauffeur  in  a  westerly  direction  along  the 
northerly  side  of  North  Broadway.  The  horses  ran  away, 
and  plaintiff  was  thrown  from  the  wagon. 

The  complaint  made  a  general  charge  of  negligent  opera- 
tion of  the  automobile,  and  alleged  further  that  the  machine 
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was  being  driven  at  a  speed  in  excess  of  the  rate,  i.  e.,  twenty 
miles  per  hour,  permitted  by  a  municipal  ordinance.  The 
answer  denied  iJie  allegations  of  the  complaint. 

If  there  was  any  substantial  evidence  tending  to  show  that 
the  collision  was  caused  by  negligence  on  the  part  of  defend- 
ant's driver,  the  action  of  the  court  in  directing  a  verdict  was, 
of  course,  erroneous.  The  existence  or  nonexistence  of  negli- 
gence is  ordinarily  a  question  of  fact  to  be  determined  by  a 
jury.  On  the  other  hand,  the  court  may  withdraw  the  case 
from  the  jury  and  direct  a  verdict  where  the  evidence  is  un- 
disputed, ''or  is  of  such  conclusive  character,  that  the  court, 
in  the  exercise  of  a  sound  judicial  discretion,  would  be  com- 
pelled to  set  aside  a  verdict  returned  in  opposition  to  it" 
{Davis  V.  Calif omia  8t,  C.  B.  B.  Co.,  105  Cal.  131,  [38  Pac. 
647] ;  Estate  of  Baldwin,  162  Cal.  471,  [123  Pac.  267].) 

We  think  the  evidence  in  this  case  was  such  as  to  justify 
the  court  in  taking  the  action  complained  of.  The  burden  of 
proving  negligence  was  upon  the  plaintiff.  In  a  case  of  this 
kind  negligence  is  not  to  be  inferred  from  the  mere  fact  of 
injury.  {Tower  v.  Humboldt  Transit  Co.,  176  Cal.  602,  [169 
Pac.  227].)  The  testimony  on  behalf  of  plaintiff  was  very 
indefinite,  and,  giving  it  all  the  weight  which  it  could  fairly 
bear,  it  went  no  further  than  to  show  that  there  had  been  a 
collision  between  the  wagon  and  the  automobile.  There  was 
a  total  lack  of  proof  of  any  circumstances  from  which  it  might 
reasonably  be  inferred  that  the  collision  was  caused  by  any 
want  of  care  on  the  part  of  the  driver  of  the  automobile, 
rather  than  by  the  negligence  of  the  driver  of  the  wagon,  or 
by  accident  without  fault  on  the  part  of  anyone.  Plaintiff 
herself  testified,  in  effect,  that  after  the  wagon  had  turned  to 
go  into  GriflSn  Avenue  the  horses  were  struck  by  the  automo- 
bile, which  was  coming  on  North  Broadway.  She  also  stated 
that  the  wagon  had  stopped  before  the  left  headlight  of  the 
automobile  caught  on  the  bridle  of  the  right-hand  horse. 
With  the  exception  of  a  statement  regarding  the  speed  of  the 
automobile  (to  which  we  shall  refer  hereafter),  this  was  the 
extent  of  her  testimony.  Another  witness  testified  that  he 
saw  the  milk  wagon  as  it  was  crossing  North  Broadway.  The 
auto  came  down  North  Broadway,  and  the  chauffeur  en- 
deavored to  swing  around  ahead  of  the  horses,  but  was  un- 
able to  do  80  without  running  into  the  curb  and  hit  the  heads 
of  the  horses.    A  third  witness  did  not  see  the  vehicles  at  the 
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moment  of  collision,  and  his  testimony,  which  related  to  con- 
ditions after  the  impact,  throws  no  light  upon  the  ultimate 
question  of  the  cause  of  the  accident.  Plaintiff's  fourth  and 
last  witness  saw  the  automobile  swing  in,  ''and  it  took  the 
wagon  over  near  the  curbing.*'  So  far  as  the  general  alle- 
gation of  negligence  is  concerned,  none  of  these  witnesses  tes- 
tified to  any  fact  or  condition  which  would  justify  a  conclu- 
sion that  the  collision  was  due  to  the  fault  of  the  driver  of 
the  automobile.  Nor,  looking  to  the  specific  averment  of  vio- 
lation of  the  ordinance,  did  the  evidence  sustain  the  charge 
that  the  automobile  was  being  propelled  at  an  unlawful  or 
otherwise  excessive  rate  of  speed.  The  plaintiff  testified  that 
the  machine  was  coming  ''very  f asf ;  another  witness^  that  its 
speed  was  decreasing  before  it  reached  the  milk  wagon,  but 
that  it  was  still  going  "at  a  good  speed."  The  only  other 
witness  who  testified  for  pl^ntiff  on  the  subject  said  that  it 
looked  to  him  as  if  the  automobile  "was  going  pretty  fast.'' 
These  statements  are  entirely  too  uncertain  to  serve  as  a  basis 
for  a  finding  that  the  speed  was  over  twenty  miles  an  hour, 
or  that  it  was  in  excess  of  the  maximum  rate  which  would  be 
dictated  by  the  demands  of  ordinary  prudence.  Such  expres- 
sions as  "very  fast,"  "pretty  fast,"  and  the  like,  are  merely 
relative,  and  their  meaning  and  effect  must  depend  upon  the 
unknown  factor  of  the  witness'  personal  views  regarding 
gtandards  of  speed. 

There  were  five  occupants  of  the  automobile.  Four  of  them 
testified  for  the  defendant,  and  their  versions  of  the  transac- 
tion were  in  substantial  accord.  They  said,  in  effect,  that  the 
machine  and  the  wagon  both  came  to  a  complete  stop,  and 
that  as  the  chauffeur  was  proceeding  to  drive  his  automobile 
past  the  wagon,  and  at  a  safe  distance  from  it,  the  horses 
started  up  and  ran  into  the  machine.  We  cannot,  of  course, 
undertake  to  weigh  the  testimony  and  resolve  conflicts  in  it 
But  the  clear  account  of  the  occurrence  given  by  five  wit- 
nesses for  the  defendant  serves  to  emphasize  the  defects  in 
plaintiff's  attempt  to  prove  her  case.  The  testimony  offered 
by  her,  whether  taken  by  itself  or  in  conjunction  with  the 
showing  made  by  the  defendant,  is  entirely  lacking  in  ele- 
ments tending  to  establish  that  the  collision  was  caused  by  the 
negligence  of  the  defendant's  driver.  A  verdict  in  favor  of 
the  plaintiff  would  have  been  so  manifestly  contrary  to  the 
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evidence  that  the  trial  court  would  have  been  bound  to  set  it 
aside.    It  was,  therefore,  proper  to  direct  a  verdict 
The  judgment  is  affirmed. 

Shaw,  J.y  and  Bichards,  J.,  pro  tem.,  concurred. 


[L.  ▲.  Ko.  4i9S.    Department  Oiie.-rJiil7  18,  1918.] 

1.  H.  LIEMAN,  Appellant,  v.  JOSEPH  CHARLES  GOLLY, 

Respondent. 

AonoN  TO  Set  Asm  Dkeds— I^ud— iNSunrr— Laos  op  Oonsideba- 
TiON — ^FBivoiiOns  AppXAiib — ^In  an  action  to  set  aside  eonyeyancee  on 
the  ground  of  imBoundnesa  of  mind  of  the  grantor,  lack  of  considera- 
tion, nndue  influence,  and  frand,  where  the  trial  court  found  every 
issue  in  favor  of  the  defendant  and  an  appeal  from  the  judgment 
was  taken  on  the  judgment-roll  alone,  the  appeal  was  wholly  with- 
out merit. 

Id.— VoLUNTABY  TBANSf!BB^— OoNSiDiEATiON  Unnxgbssabt.— Where  such 
conveyance  was  executed  voluntarily,  with  knowledge  of  itlB  contents 
and  with  intent  to  convey,  no  consideration  was  necessary,  under 
section  1040  of  the  Civil  Code. 

Id. — Appeal  Takkn  fob  Dxlat— -Damages  Imposkd. — ^Where  an  appeal 
was  evidently  taken  merely  for  delay,  it  is  a  proper  case  for  the 
imposition  of  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  G.  Bodkin,  for  Appellant. 

G.  Harold  Janeway,  and  Hunsaker  &  Britt,  for  Respondent. 

SHAW,  J. — ^The  appeal  is  from  the  judgment  on  the  judg- 
ment-roll alone. 

The  plaintiff  by  his  complaint  sought  to  annul  two  deeds 
executed  by  his  daughter,  Annie  M.  Golly,  to  the  defendant, 
at  different  dates,  one  on  July  1,  1912,  and  the  other  on 
December  3, 1912,  for  the  same  parcel  of  land,  and  for  a  judg- 
ment declaring  that  the  title  to  the  parcel  of  land  covered  by 
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said  deeds,  vested  in  the  heirs  of  said  Annie  M.  OoUy,  the 
plaintiff  being  one  of  sach  heirs.  The  grounds  for  the  claim 
that  the  deeds  are  void  or  voidable  are  that  Annie  M.  QoUy 
at  the  time  of  the  execution  of  said  deeds  was  of  unsound 
mind,  that  no  consideration  passed  from  said  defendant  for 
the  execution  thereof,  and  that  the  execution  of  each  deed 
was  procured  from  her  by  defendant  by  means  of  undue 
influence  and  fraud.  Issue  was  taken  upon  these  allegations 
and  the  cause  was  tried  by  the  court. 

The  findings  of  the  court  on  the  material  issues  are  that 
said  Annie  M.  Gtolly  was  sane  at  the  time  of  the  execution  of 
the  deeds,  that  they  were  not  obtained  from  her  by  any  un- 
due influence  or  fraud,  and  that  they  were  executed  for  a 
good  consideration. 

The  appeal  is  wholly  without  merit.  The  findings  cover 
all  the  issues  and  are  in  favor  of  the  defendant  on  all  of 
them.  In  his  brief  the  appellant  claims  that  the  finding  of 
the  consideration  is  insufficient.  The  ninth  finding  states 
that  each  of  said  deeds  ''was  executed  for  a  good  considera- 
tion passing  from  defendant  to  said  Annie  M.  Oolly."  No 
further  finding  was  necessary.  On  the  contrary,  since  the 
findings  also  show  that  the  deeds  were  executed  voluntarily 
and  with  knowledge  of  their  contents  and  the  intent  to  con- 
vey, no  consideration  was  necessary  to  support  the  deeds  as 
valid  conveyances  of  the  land.     (Civ.  Code,  sec.  1040.) 

There  is  some  discussion  of  the  question  whether  the  deed 
of  July  1,  1912,  was  executed  properly.  As  the  deed  of 
December  3d  was  properly  executed,  the  point  is  wholly 
immaterial,  for  the  last  deed  would  convey  the  property  even 
if  the  first  was  void. 

There  is  no  reason  whatever  for  the  claim  that  the  judg- 
ment is  not  supported  by  the  findings  and  the  record  pre- 
sents no  other  grounds  for  review  of  the  appeal.  The  only 
conclusion  we  can  reach  is  that  it  was  taken  simply  for  delay 
and  that  it  is  a  proper  case  for  the  imposition  of  damages, 
which  we  hereby  fix  at  the  sum  of  fifty  dollars. 

Judgment  is  affirmed,  and  it  is  considered  by  the  court  that 
the  defendant  recover  of  the  plaintiff  the  sum  of  fifty  dollars 
as  damages. 

Sloss,  J.,  and  Richards,  J.,  pro  tern.,  concurred. 
OLxxvni  0«l.-^6 
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[L.  A.  No.  4526.    Department  One.— July  19,  1918.] 

MART  LOUISA  HANDLE,  Respondent,  v.  COMMERCIAL 
BANK  OP  LOS  ANGELES  (a  Corporation),  Appellant. 

Appeal — Inpsbxnoes  in  Favob  of  Findings. — When  it  is  elaimed  in 
support  of  an  appeal  from  a  judgment  that  the  findings  on  which 
the  judgment  is  based  are  contrary  to  the  crndence,  all  inferences 
reasonably  possible  from  the  evidence  favorable  to  the  judgment 
must  be  indulged  by  the  appellate  court. 

nUVDULENT  OONVETANCB— DeB>  BY  HUSBAND  TO  WiFB—INTKNT  TO  De- 
FBAUD     CBEDITOB  —  NONPABTICIPATION     BT     WiFX     IN     FkAUDULKNT 

Intent. — ^Where  property  was  conveyed  by  a  husband  to  his  wife  iiz 
months  before  incurring  a  debt  to  a  bank,  and  there  waa  evidence 
tending  to  show  that  at  the  time  he  incurred  the  debt  he  had  a  fraud- 
ulent intent  toward  the  bank  with  respect  to  the  property,  represented 
that  he  was  the  owner  of  it,  and  concealed  the  fact  that  it  belonged 
to  hia  wife,  and  obtained  a  loan  on.  the  faith  of  his  representations, 
but  there  was  also  evidence  that  the  wife  gave  full  value  for  the 
conveyance,  a  fraudulent  intent  on  his  part  was  of  no  avail  to  the 
husband's  creditors  unless  it  was  shown  that  the  wife  participated 
therein. 
Id. — ^Findings — Conpuct  op  Evidencb. — ^In  such  ease  a  finding  by  the 
trial  court  that  the  wife  was  not  guilty  of  fraudulent  intent  in 
accepting  deeda  from  her  husband  and  claiming  the  property  as  her 
own  must  be  upheld  when  the  evidence,  as  a  whole,  was  of  such 
character  that  the  court  might  have  found  either  way  upon  the  ques- 
tion in  its  discretion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McEnley,  for  Appellant 

G.  C.  De  Qarmo,  for  Respondent. 

SHAW,  J. — The  plaintiflE  sued  to  quiet  her  title  to  two  lots 
of  land  situated  in  Los  Angeles  County,  against  the  claims 
of  the  defendant.  The  plaintiff  derived  her  title  to  the  land 
by  deeds  from  her  husband,  Charles  W.  Bandle,  executed  on 
January  24,  1911, 
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The  claim  of  the  defendant  to  the  land  is  based  on  a  sher* 
ifE's  deed  under  an  execution  sale  upon  a  judgment  in  favor 
of  the  defendant  against  said  Charles  W.  Handle,  the  hus- 
band, entered  in  the  superior  court  of  the  county  on  January 
16,  1912,  and  on  the  contention  that  the  deed  by  him  to  the 
plaintiff  on  January  24,  1911,  was  fraudulent  and  void  as  to 
his  creditors. 

The  defendant  set  up  this  claim  in  its  answer  and  also  in 
a  cross-complaint  in  which  Charles  W.  Handle  is  made  a 
party  to  the  action  as  a  cross-defendant.  The  allegations  of 
fraud  and  of  fraudulent  intent  were  denied,  the  court  made 
its  findings  in  favor  of  plaintiff  and  gave  judgment  accord- 
ingly. The  defendant  appeals  from  the  judgment.  The  evi- 
dence is  set  forth  in  a  bill  of  exceptions.  The  sole  point 
urged  in  support  of  the  appeal  is  that  the  findings  to  the 
effect  that  the  deeds  from  Charles  W.  Handle  to  his  wife,  the 
plaintiff,  were  for  a  valuable  consideration  and  were  not 
made  with  the  intent  to  defraud  the  defendant  or  other  cred- 
itors of  Charles  W.  Handle,  are  contrary  to  the  evidence. 

In  reviewing  a  question  of  this  kind,  all  the  inferences  rea- 
sonably possible  from  the  evidence  favorable  to  the  plaintiff 
must  be  indulged  by  this  court.  There  was  testimony  to  the 
effect  that  Mrs.'  Handle  had  from  time  to  time  loaned  money 
to  her  husband  out  of  her  separate  estate,  that  on  January 
24,  1911,  when  the  deeds  were  made,  he  owed  her  about  three 
thousand  dollars,  that  she  then  requested  him  to  give  her 
something  for  what  he  owed  her,  that  he  said  to  her  that  he 
could  give  her  these  lots,  and  that  thereupon  the  deeds  con- 
veying the  lots  to  her  were  executed  by  him  as  a  payment 
upon  his  debts  to  her.  This,  if  true,  would  sustain  a  finding 
that  the  conveyance  to  her  was  for  a  valuable  consideration 
and  without  fraudulent  intent,  unless  there  was  some  evi- 
dence of  intent  to  defraud  creditors,  aside  from  the  transac- 
tion itself.  The  conveyance  of  the  lots  to  the  wife  occurred 
about  six  months  prior  to  the  time  when  the  husband  became 
indebted  to  the  Commercial  National  Bank  for  the  debt  upon 
which  its  cross-complaint  is  founded  and  upon  which  its  claim 
against  the  property  is  based.  There  was  persuasive  evidence 
to  the  effect  that  the  husband  when  he  incurred  the  debt  had 
a  fraudulent  intent  toward  the  bank  with  respect  to  this 
property,  that  he  represented  that  he  was  the  owner  thereof 
and  concealed  the  fact  that  it  belonged  to  his  wife,  and  that 
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tlie  loan  was  made  qn  the  faith  of  that  representation.  But 
as  there  was  evidence  tending  to  show  that  the  wife  gave  full 
value  for  the  conveyance  of  the  lots  by  her  husband  to  her,  a 
fraudulent  intent  on  his  part  is  of  no  avail  to  his  creditors 
unless  it  is  also  shown  that  the  wife  participated  therein. 
While  there  are  many  equivocal  circumstatnces  in  the  evidence 
which  might  give  rise  to  suspicion  that  the  wife  had  some 
cause  to  believe  that  he  had  obtained  credit  from  the  bank  by 
representing  that  he  owned  this  property,  she  herself  denied 
that  she  had  this  knowledge,  and  upon  the  whole  evidence  we 
cannot  say  that  it  is  of  such  a  character  that  the  court  was 
bound  to  believe  that  she  was  guilty  of  fraudulent  intent  in 
accepting  the  deeds  from  her  husband  and  in  claiming  the 
property  as  her  own.  The  finding  must  be  upheld  upon  the 
theory  that  the  evidence  as  a  whole  was  of  such  a  character 
that  the  question  of  fraudulent  intent  was  one  which  the 
court  might  have  found  either  way  in  its  discretion,  but  one 
in  which  its  finding  cannot  be  overturned  by  this  court  upon 
appeal. 
The  judgment  it  afSrmed. 

SI088,.  J.|  and  BichardSy  7.,  pro  tern,,  concurred. 


[L.  A.  No.  4464.    Department  OBe.— Jaly  10,  1918.1 

CLARA   BRANDT,    Appellant,   v.    FERDINAND    M. 

BRANDT,  Respondent. 

• 

Pleading — Demubsxii — Complaint  ik  More  Than  One  Oottnt. — VHiere 
a  complaint  in  more  than  one  count  is  attacked  by  demurrer  on  the 
grounds  of  want  of  sufficient  facts  and  lack  of  jurisdiction  in  the 
eourt,  the  objection  being  directed  to  the  complaint  aa  a  whole  and 
not  to  the  causes  of  action  sereraUy,  if  either  count  be  good,  the  de- 
murrer  should  not  be  sustained. 

Husband  and  Wins — Support  and  Maintenance  Without  DivotCi— 
Action  bt  Wife--8uppobt  or  Child  or  Age  When  Complaint 
Filed — Supficiency  or  Complaint. — Where  one  count  of  a  com- 
plaint sets  forth  the  facts  necessary  to  entitle  a  wife  to  maintain  an 
action  for  support  and  maintenance,  under  section  137  of  the  Civil 
Code,  the  circumstance  that  support  is  also  asked  for  a  child  of  the 
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marriage  who  appears  to  have  been  of  age  when  the  eomplaint  was 
filed  cannot  atfcfct  the  right  of  the  wife  to  obtain  support  for  herself. 

Ii>. — Desertion  —  Cbueltt  as  Justipication  —  Unjust  Charges  of 
Apultsbt. — Although  an  aecusation  of  adultery  by  either  spouse 
against  the  other,  if  unfounded  and  unjustified,  may  amount  to  ex- 
treme cruelty,  it  is  not  the  law  that  such  an  accusation,  even  though 
it  be  not  proven,  necessarily  constitutes  extreme  cruelty.  To  have 
that  effect,  the  conduct  complained  of  must  meet  the  requirements 
of  the  statutory  definition  of  extreme  cruelty  in  section  94  of  the 
Civil  Code,  vis.,  "the  wrongful  infliction  of  grievous  bodily  injury, 
or  grievous  mental  anffering,"  and  whether  the  charges  made  were 
unjustified,  or  whether  they  inflicted  grievous  or  any  suffering  upon 
the  other  spouse,  are  matters  of  fact  to  be  determined  in  a  proceed- 
ing in  which  those  issues  are  raised. 

Id. — Plbading — Insufficient  Aluboation  of  Cruelty. — An  allegation 
in  a  pleading  to  the  effect  that  a  wife  had  brought  an  action  for 
divorce  in  a  New  Jersey  court  alleging  adultery  and  asking  for  sepa- 
rate  maintenance,  and  that  a  final  decree  was  entered  in  that  court 
that  she  was  not  entitled  to  the  relief  prayed  for,  merely  alleges  that 
the  wife  did  not  succeed  in  establishing  the  truth  of  her  charge  to 
the  satisfaction  of  the  New  Jersey  court,  and  this  falls  far  short 
of  an  afArmative  showing  that  she  was  guilty  of  cruelty  justifying 
him  in  leaving  her. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ralph  Woods  Pontious,  and  D.  M.  McDonald,  for  Appel- 
lant 

W.  H.  Dehm,  for  Respondent. 

SLOSS,  J. — The  court  below  sustained  a  demurrer  to  the 
plaintiflf 's  second  amended  complaint,  without  leave  to  amend, 
and  entered  judgment  in  favor  of  the  defendant.  Plaintiff 
appeals  from  the  judgment. 

The  complaint  in  question  is  in  two  counts.  The  first 
alleges  that  the  parties  intermarried  on  the  twenty-seventh 
day  of  July,  1895,  and  ever  since  have  been  husband  and 
wife.  On  the  twentieth  day  of  March,  1901,  the  defendant, 
without  any  cause,  left  and  abandoned  the  plaintiff,  against 
her  will  and  consent,  and  has  ever  since  refused  to  return  to 
her  and  live  with  her.    Since  June,  1903,  the  defendant  has 
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not  contributed  in  any  way  to  the  support  or  maintenance  of 
the  plaintiff,  or  of  their  child,  a  daughter,  born  in  May,  1896. 
Said  daughter  has  at  all  times  resided  with,  and  been  sup- 
ported by,  the  plaintiff.  Plaintiff  has  no  means  of  support, 
nor  has  her  daughter  any  such  means,  other  than  the  earnings 
of  the  plaintiff.  The  defendant  owns  considerable  property, 
and  earns  from  one  hundred  and  fifty  dollars  to  two  hundred 
dollars  per  month.  It  is  also  alleged  that  seventy-five  dol- 
lars per  month  are  necessary  for  the  support  and  mainte- 
nance of  the  plaintiff  and  the  said  child. 

Before  passing  to  the  second  count,  it  is  to  be  noted  that 
the  demurrer,  which  is  based  upon  the  grounds  of  want  of 
sufiicient  facts  and  lack  of  jurisdiction  in  the  court,  is 
directed  to  the  complaint  as  a  whole,  not  to  the  causes  of 
action  severally.  If  either  count  be  good,  the  demurrer 
should  not,  therefore,  have  been  sustained.  (Whiting  v.  Hes* 
lep,  4  Cal.  327;  Eand  v.  Scodeletti,  128  Cal.  674,  [61  Pac. 
373].)  The  respondent  suggests  no  reason  why  the  first 
count  should  be  held  subject  to  the  grounds  of  demurrer 
specified,  and  we  see  none.  This  count  sets  forth  the  facts 
necessary  to  entitle  a  wife  to  maintain  an  action  for  support 
and  maintenance  without  divorce.  (Civ.  Code,  sec.  137.)  The 
circumstance  that  the  child  appears  to  have  been  of  age  when 
the  complaint  was  filed  cannot  affect  the  right  of  the  wife  to 
obtain  support  for  herself. 

These  considerations  suffice  to  indicate  the  necessity  for  a 
reversal  of  the  judgment.  As  a  guide  to  further  proceedings, 
it  may  be  well  to  add  a  few  words  regarding  the  second  cause 
of  action.  In  that  part  of  her  pleading,  the  plaintiff  repeats, 
in  substance,  everything  contained  in  the  first  count,  and,"  in 
addition,  seeks  to  be  relieved  from  the  effect  of  a  decree  of 
divorce  obtained  against  her  by  the  defendant  in  the  circuit 
court  of  Cook  County,  Illinois.  By  her  allegations  the  plain- 
tiff  attacks  this  judgment  upon  the  ground  of  fraud,  it  being 
alleged,  in  effect,  that  she  had  no  personal  knowledge  of  the 
pendency  of  said  action,  in  which  there  had  been  only  a  con- 
structive service  of  summons.  The  fraud  relied  upon  con- 
sisted in  the  defendant's  sworn  declaration  to  the  Illinois 
court  that  the  plaintiff  herein,  his  wife,  was  a  resident  of 
the  state  of  New  York,  she  then  being,  as  he  well  knew,  a  resi- 
dent of  New  Jersey.  In  consequence  of  this  false  statement, 
process  was  sent  to  her  by  mail  to  New  York,  instead  of  to 
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her  true  address  in  New  Jersey,  The  suflSciency  of  these  alle- 
gationB  to  make  out  a  case  for  relief  against  a  judgment  on 
the  ground  of  fraud  is  not  disputed  by  the  respondent.  His 
sole  claim  is  that  by  reason  of  further  allegations  in  the 
second  count  it  appears  affirmatively  that  the  plaintiff  her- 
self, rather  than  the  defendant,  was  guilty  of  desertion.  This 
contention  is  based  upon  an  averment  in  the  pleading  that  in 
1901,  some  years  prior  to  the  divorce  proceedings  in  Illinois, 
the  plaintiff  had  brought  an  action  against  defendant  in  a 
New  Jersey  court,  ''alleging  adultery  and  asking  for  separate 
maintenance."  Said  cause  was  tried,  and  a  final  decree 
was  entered  by  the*  chancellor  of  the  state  of  New  Jersey, 
**  wherein  the  court  found  that  the  petitioner,  Clara  Brandt, 
was  not  entitled  to  the  relief  sought  and  prayed  for  in  the 
petition  on  the  proof  introduced." 

The  argument  is  that  the  making  of  unfounded  charges  of 
adultery  by  either  spouse  against  the  other  constitutes  ex- 
treme cruelty,  justifying  the  accused  in  leaving  the  accuser, 
and  that,  therefore,  the  husband  was  not  guilty  of  desertion. 
But  it  is  not  the  law  that  an  accusation  of  adultery,  even 
though  it  be  not  proven,  necessarily  constitutes  extreme 
cruelty.  The  most  that  can  be  said  is  that  the  accusation,  if 
unfounded  and  unjustified,  nui/y  amount  to  such  cruelty.  To 
have  this  effect  the  conduct  complained  of  must  meet  the  re- 
quirements of  our  statutory  definition  of  extreme  cruelty, 
viz.,  **the  wrongful  infliction  of  grievous  bodily  injury,  or 
grievous  mental  suffering."  (Civ.  Code,  sec.  94;  9  R.  C.  L. 
345.)  Whether  the  charges  made  by  the  wife  were  unjusti- 
fied, or  whether  they  inflicted  grievous  or  any  suffering  upon 
the  husband,  are  matters  of  fact  to  be  determined  in  a  pro- 
ceeding in  which  these  issues  are  raised.  {MacDonald  v. 
MacDonald,  155  Cal.  665,  [25  L.  R.  A.  (N.  S.)  45,  102  Pac. 
927].)  The  complaint  before  us  merely  alleges  that  the  wife 
did  not  succeed  in  establishing  the  truth  of  her  charge  to  the 
satisfaction  of  the  New  Jersey  court.  This  falls  far  short  of 
an  affirmative  showing  that  she  was  guilty  of  cruelty  justify- 
ing him  in  leaving  her.  We  think,  therefore,  that  the  second 
count,  equally  with  the  first,  was  good  as  against  the  demurrer 
interposed. 

The  judgment  is  reversed. 

Shaw,  J.,  and  Richards,  J.,  pro  tern.,  concurred. 
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[CMm.  No.  2192.    In  Bank.— July  22,  1918.] 

In  the  Matter  of  the  Application  of  JAMES  T.  SHELTON 
for  a  Writ  of  Habeas  Corpus. 

Habkas  Cobpus— Bequisites  of  Petition.— a  petition  for  a  writ. of 
habeas  eorpw  must  show  wherein  the  illegal  imprisonment  exists; 
and  where  it  seeks  discharge  of  one  from  the  state  prison,  it  must 
show  that  the  prisoner  was  not  deprived  of  credits  for  good  con- 
duct, where  his  term  would  not  have  expired  if  he  had  been  deprived 
of  them. 

APPLICATION  for  Writ  of  Habeas  Corpus. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  T.  Shelton,  in  pro.  per. 

THE  COURT.— The  petition  for  a  writ  of  habeas  corpus 
does  not  sufficiently  show  the  existence  of  facts  entitling  the 
petitioner  to  be  discharged.  It  is  not  made  to  appear  therein 
that  the  petitioner  was  not  lawfully  deprived  by  the  board  of 
prison  directors  of  the  credits  to  which  he  would  be  entitled 
for  good  conduct  under  section  1588  of  the  Penal  Code,  and 
if  he  has  been  so  deprived,  his  term  has  not  expired.  It  is 
incumbent  on  one  seeking  his  discharge  on  Jiaheas  corpus 
from  the  state  prison  to  specifically  show  by  proper  allega- 
tion of  facts  his  right  to  a  discharge.  The  law  governing  the 
matter  expressly  provides  that  if  the  imprisonment  is  alleged 
to  be  illegal,  the  petitioner  for  a  writ  must  state  **in  what  the 
alleged  illegality  consists''  (Pen.  Code,  sec.  1474).  This,  in 
our  judgment,  the  petitioner  has  not  sufficiently  done. 

The  application  for  a  writ  is  denied  without  prejudice  to 
the  making  of  a  further  application. 
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[I<.  A.  No.  4922.    Department  Oiie.--Jiil7  21,  1918.] 

PBANKPORT     GENERAL     INSURANCE      COMPANY 
(a  Corporation),  et  al.,  Bespondents,  t.  A.  CRAMER, 

Appellant 

Appeal — Altbrnativi  Mxthod — T»pew»ittih  fnuNsoBiPT— Insupfi* 
ount  Bxcokd — Appibmancs  op  Judomxnt. — ^Where,  on  an  appeal 
from  a  judgment  taken  hj  the  alternative  method,  the  appellant  re- 
lies solely  upon  his  elaim  of  the  insuffieienej  of  the  eridenee  to  jns- 
tifj  the  findings  and  judgment,  yet,  although  the  tjpewritten  tran- 
script embraces  120  pages,  the  appellant's  opening  brief  contains  no 
•upplement,  as  required  by  the  rule,  and  does  not  by  quotation,  ref- 
erence, or  otherwise  direct  the  court  to  the  portions  of  the  record 
.  upon  which  he  relies  to  sustain  hie  point|  the  judgment  will  be 
affirmed. 

APPEAL  from  a  judgment  of  the  Smperior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  T.  Roark,  for  Appellant 

Clarence  Harden,  for  Respondents. 

RICHARDS,  J.,  pro  tern. — ^The  record  upon  this  appeal 
justifies  a  strict  application  of  the  rule  laid  down  in  section 
953c  of  the  Code  of  Civil  Procedure.  The  appeal  is  by  the 
alternative  method.  The  typewritten  transcript  embraces 
120  pages.  The  appellant  relies  solely  upon  the  point  that 
the  evidence  is  insufficient  to  justify  the  findings  and  judg- 
ment of  the  court.  His  opening  brief  contains  no  supple- 
ment such  as  is  required  by  the  rule,  nor  does  it  disclose  any 
attempt  at  compliance  with  the  rule  by  quotation,  reference, 
or  otherwise,  directing  the  court  to  the  portions  of  the  record 
upon  which  appellant  relies  to  sustain  his  point.  Although 
appellant's  attention  was  expressly  directed  by  respondent's 
brief  to  his  utter  disregard  of  the  rule,  no  effort  has  been 
made  to  correct  the  deficiencies  in  his  brief,  either  by  way 
of  a  reply  brief  or  by  application  for  relief  to  the  court. 
Instead  appellant  has  filed  a  stipulation  submitting  the  cause 
upon  the  briefs  on  file.    Upon  the  authority  of  Marcucci  t. 
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Vawinckel,  164  Cal.  693,  [130  Pac.  430] ,  0'B(yurke  t.  8keU 
lenger,  169  Cal.  270,  [146  Pac.  633],  and  WOliams  ▼.  Haw- 
kins, 20  Cal.  App.  161,  [128  Pac.  754],  the  judgment  is 
afSrmed. 

ShaW|  J.|  and  Sloss,  'J.,  concnrred. 


[&e.  No.  2798.    In  Bank.-~Jul7  24,  1918.] 

CHURCHILL  COMPANY  (a  Corporation),  Petitioner,  t. 
W.  S.  KINQSBUEY,  Surveyor-Qeneral,  etc.,  Respond- 
ent 

FasLio  Lands — Bhobeb  or  Navioablb  Waties— Littli  Klakatb  Laxb. 
Land  forming  the  shore  of  Little  Klamath  Lake,  which  ii  m  nayi- 
gable  body  of  water,  lying  partly  in  California  and  partly  in  On- 
gon,  and  which  land  ii  covered  by  water  at  the  ordii^iry  seasonal 
high-water  period  and  uncovered  at  seasonal  low  water  is  soverdgn 
land  of  the  state. 

J^, — ^OWNKRSHIP    NOT    GRANTED   TO    UNITXD    STATSS — ^RSSERVXD    m   THX 

SivxRAL  8TATI8. — The  shores  of  navigable  waters  and  the  soils  under 
them  were  not  granted  by  the  federal  constitution  to  the  United 
States,  but  were  reserved  to  the  states  respectively. 

Id. — BI0HT8  or  New  States. — The  new  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  the  shores  of  navigable  waters 
within  their  territorial  limits  and  the  soils  under  them  as  the  original 
states. 

Id. — Tbbrxtohial  Extent  or  State  Title. — The  title  of  the  state  in  the 
shores  of  navigable  waters  extends  not  only  to  the  land  underlying 
that  part  of  a  navigable  stream  or  body  of  water  over  which  naviga- 
tion may  be  conducted,  but  extends  to  the  entire  bed,  and  in  par- 
ticular to  the  land  which  is  covered  and  uncovered  by  ordinary  rise 
and  fall  of  the  stream,  tide,  or  lake. 

Id. — Navisablx  Waters  Betined. — In  England  the  only  waters  regarded 
as  navigable  are  those  in  which  the  tide  ebbs  and  flows,  while  in 
this  country  all  waters  are  deemed  navigable  which  are  really  so. 

Id. — ^Land  Under  Navioable  Waters— "Bed^'  Dehned — Not  Limited 
BT  Extent  or  Area. — ^Land  under  navigable  water  which  is  covered 
or  uncovered  accordingly  as  the  water  is  high  or  low  is  no  less  a  part 
of  the  bed  because  it  is  extensive  in  area. 
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Id. — Katioabli  "Lak^*  Difenid. — ^A  navigable  lake  consistB  of  the  bodj 
of  water  eontamed  within  the  banks  as  thej  exiet  at  the  stage  of 
ordlnarj  high  water. 
Id. — Shobxs  or  Natioablb  Watebs  —  Nor  Swamp  aitd  Ovkbflowxd 
Lakds. — ^Lands    on    the    shores   of    navigable   waters    periodicallj 
covered  and  nncovered  bj  the  natural  seasonal  rise  and  fall  of  the 
water  are  not  swamp  and  overflowed  lands  within  the  meaning  of 
seetion  34938  of  the  Political  Code  validating  certain  uncanceled  cer- 
tificates of  purchase  and  payments  made  for  lands  as  swamp  ani 
overflowed  lands. 
Id. — Inland  "Lakes  —  Lands  Uncovxbxd  bt  Recession  op  Watess  — 
Sales  by  State. — Such  lands  are  not  "lands  now  uncovered  or 
which  may  hereafter  be  uncovered  by  the  recession  or  drainage  of 
the  waters  of  inland  lakes,  and  inuring  to  the  state  by  virtue  of 
her   sovereignty/'   within   the   meaning  of  section   3493m   of   the 
Political  Code,  providing  for  the  sale  of  such  "uncovered"  knda 
and  "unsegregated   swamp   and   overflowed  lands." 
Id, — ELANDS  Underlying  the  Waters  op  a  Lake  not  Open  to  Pur- 
chase— Statutes — Legislative  Intent. — Bfy  the  act  of  March  24, 
1893,  providing  for  the  sale  of  lands  uncovered  by  the  recession  or 
drainage  of  the  waters  of  inland  lakes  and  unsegregated  swamp  and 
overflowed  lands  (Stats.  1893,  p.  341,  now  incorporated  in  sections 
3493m  et  seq.  of  the  Political  Code),  the  legislature  did  not  intend 
that  lands  underlying  the  waters  of  a  lake  should  be  open  to  pur- 
chase; the  act  was  passed  for  the  purpose,  primarily,  of  meeting  the 
conditions  created  by  the  gradual  recession  of  Tulare  Lake. 
I 
APPLICATION  for  Writ  of  Mandate  against  W.  S.  Kings- 
bury, Surveyor-General,  and  ex-officio  Register  of  the  State 
Land  OflSce  of  the  State  of  California. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Tapscott  ft  Tapscott,  A.  E.  Bolton,  and  0.  K.  McMurray, . 
for  Petitioner, 

TJ.  S.  Webb,  Attorney-General,  and  R.  T.  McKisick,  for 
Respondent  ^ 

C.  B.  McLaughlin,  and  A.  B.  Reynolds,  Amid  Curiae. 

SLOSS,  J. — This  is  a  proceeding  in  mandamus,  brought  to 
compel  the  state  surveyor-general  to  perform  the  acts  prelim- 
inary to  the  issuance  to  petitioner  of  a  patent  for  5,120 
acres  of  land  in  Siskiyou  County.    An  alternative  writ  was 
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ordered.  The  material  facts  are  admitted,  either  by  answer 
or  by  stipulation. 

On  October  11,  1872,  one  Dorris  made  application  under 
the  law  of  1868  (Stats.  1867-68,  p.  507)  for  the  land  in  ques- 
tion, as  swamp  and  overflowed  land.  The  county  surveyor 
of  Siskiyou  County  made  a  survey,  and  returned  the  same  to 
the  surveyor-general.  On  October  4,  1874,  the  register  of  the 
state  land  office  issued  to  Dorris  certificate  of  purchase  No. 
4185  for  said  land,  as  swamp  and  overflowed  land.  Dorris 
and  his  successors  in  interest  have  ever  since  been  in  posses- 
sion of  said  property,  and  have  paid  all  taxes  levied  and 
assessed  against  it  On  October  11,  1917,  the  petitioner,  as 
successor  to  the  interest  of  Dorris,  presented  to  the  county 
treasurer  the  certificate  of  purchase,  made  tender  of  the 
amount  due  for  the  balance  of  principal  and  interest,  and 
took  the  further  steps  required  under  the  law  to  entitle  it  to 
demand  a  patent.  The  tender  and  demand  having  been  re- 
fused, this  proceeding  followed. 

The  land  lies  at  the  edge  of  Little  Klamath  Lake,  a  navi- 
gable body  of  water  about  eighteen  miles  long  and  half  as 
wide,  lying  partly  in  California  and  partly  in  Oregon.  Little 
Klamath  Lake  has  no  outlet  and  no  separate  watershed.  It 
receives  its  main  supply  of  water  from  Upper  Klamath  Lake, 
which  is  in  Oregon.  From  Upper  Klamath  Lake  water  fiows 
to  Little  Klamath  Lake  through  a  branch  of  the  Klamath 
River.  There  is  but  a  slight  fall  in  the  channel  between  the 
two  lakes,  and  water  fiows  through  it  to  Little  Klamath  Lake 
only  when  the  water  in  Upper  Klamath  Lake  is  high.  In 
ordinary  seasons  the  water  in  Little  Klamath  Lake  reaches 
its  maximum  height  about  the  month  of  April  in  each  year. 
During  the  summer  months  the  water  levd  gradually  falls, 
reaching  its  lowest  point  from  August  to  November.  Ordi- 
narily, the  difference  between  the  high  and  the  low  water 
levels  of  Little  Klamath  Lake  is  about  three  feet.  The  land 
in  question  is  part  of  a  wide  strip  which,  in  ordinary  seasons, 
is  covered  during  the  period  of  high  water  to  a  depth  of  about 
three  feet,  and  is  uncovered  when  the  water  is  at  its  lowest 
stage,  the  latter  condition  continuing,  usually,  during  the 
months  of  September  and  October.  The  strip  which  includes 
the  tract  in  controversy  slopes  gently  toward  the  center  of  the 
lake.  At  its  inner  edge  there  is  an  abrupt  break  or  drop  to 
a  depth  varying  from  four  to  seven  feet.    This  break  marks 
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the  edge  or  bank  of  tbe  lake  at  low  water.  There  is,  also,  a 
distinct  rise  of  several  feet  at  the  outer  border  oi  the  strip. 
The  land  thus  annually  uncovered  is  fertile  and  susceptible 
of  cultivation  without  further  reclamation  than  such  as  would 
be  necessary  to  exclude  the  water  of  the  lake  from  it. 
Elamath  River  itself,  as  well  as  Little  Klamath  Lake,  is  navi- 
gable. A  survey  of  the  region  was  made  under  the  authority 
of  the  United  States  in  August,  1872.  In  making  that  sur- 
vey a  meander  line  was  run  along  the  ordinary  high-water 
line  of  the  lake  and  marked  upon  the  land.  No  land  was  sur- 
veyed or  lines  run  north  or  west  of  said  meander  line  (i.  e., 
below  said  high-water  line),  and  no  survey  has  ever  been 
made  by  the  United  States  of  the  lands  (including  those  in 
controversy)  beyond  said  meander  line. 

Whether  the  lands  in  question  were  swamp  and  overflowed 
lands,  passing  to  the  state  by  grant  from  the  United  States,  or 
were  lands  lying  under  the  waters  of  a  navigable  lake,  be- 
longing to  the  state  by  virtue  of  her  sovereignty,  the  peti- 
tioner concedes  that  no  right  of  purchase  was  vested  in  Dorris 
by  the  certificate,  under  the  law  as  it  stood  when  the  certifi- 
cate was  issued.  The  statute  then  in  force  did  not  authorize 
the  sale  of  swamp  and  overflowed  land  until  six  months 
''after  the  same  has  been  segregated  by  authority  of  the 
United  States.  *'  (Pol.  Code,  sec.  3441;  Garfidd  v.  Wilson, 
74  Cal.  175,  [15  Pac.  620] ;  Wren  v.  Mcmgan,  88  Cal.  274,  [26 
Pac.  100] ;  Polk  v.  Sleeper,  143  Cal.  70,  [76  Pac.  819].)  The 
pleadings  and  the  stipulation  of  the  parties  show  that  there 
had  been  no  segregation  of  the  land  below  the  meander  line. 
So,  likewise,  the  certificate  of  purchase  was  invalid  if  the  land 
described  in  it  was  sovereign  land  of  the  state,  there  being  at 
the  time  no  law  authorizing  the  sale  of  any  such  land,  except 
tide-lands.  {Edwards  v.  RoUey,  96  Cal.  408,  [31  Am.  St. 
Rep.  234,  31  Pac.  267].) 

The  petitioner  relies  upon  the  terms  of  the  act  of  March  24, 
1893,  providing  for  the  sale  of  lands  uncovered  by  the  reces- 
sion or  drainage  of  the  waters  of  inland  lakes  and  unsegre- 
gated  swamp  and  overflowed  lands.  (Stats.  1893,  p.  341.) 
This  act,  which,  with  its  amendments,  has  been  incorporated 
into  the  Political  Code  (sec.  3493m  et  seq.,  contains  a  pro- 
vision validating  certificates  of  purchase  theretofore  made 
for  any  lands  as  swamp  and  overflowed  lands  which  belonged 
to  any  of  the  classes  offered  for  sale  by  the  act.    The  peti- 
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tioner  claims,  accordingly,  that  its  certificate,  although  tmau- 
thorized  by  law  at  the  date  of  its  issue,  was  confirmed  and 
made  valid  for  all  purposes  by  the  statute  just  mentioned. 
Since  the  act  authorizes  the  sale  both  of  sovereign  lands  and 
of  unsegregated  swamp  and  overflowed  lands,  it  might  not  be 
necessary  for  the  petitioner  to  maintain  that  the  lands  in 
question  fall  within  one  of  these  classes  rather  than  the  other. 
It  does,  however,  take  the  stand  that  the  land  is,  in  fact, 
sovereign  land  of  the  state,  and  in  this,  we  think,  it  is  clearly 
right. 

Since  the  decision  of  the  supreme  court  of  the  United  States 
in  Pollafd's  Lessee  v.  Hagan,  3  How.  212,  229,  [11  L.  Ed. 
665],  there  has  never  been  any  question  of  these  propositions, 
there  laid  down:  "First,  the  shores  of  navigable  waters,  and 
the  soils  under  them,  were  not  granted  by  the  constitution  to. 
the  United  States,  but  were  reserved  to  the  states  respectively. 
Secondly,  the  new  states  have  the  same  rights,  sovereignty, 
and  jurisdiction  over  the  subject  as  the  original  states."  In 
England  the  only  waters  regarded  as  navigable  are  those  in 
which  the  tide  ebbs  and  flows.  The  different  conditions  pre- 
vailing in  this  country  have,  however,  led  to  the  adoption  of 
the  broader  rule  that  **all  waters  are  deemed  navigable  which 
are  really  so.*'  {Barney  v.  Keokuk,  94  U.  S.  324,  336,  [24 
L.  Ed.  224].)  The  title  of  the  state  extends  not  only  to  the 
land  underlying  that  part  of  a  navigable  stream  or  body  of 
water  over  which  navigation  may  be  conducted,  but  extends 
to  the  entire  bed,  and  in  particular  to  the  land  which  ia 
covered  and  uncovered  by  the  ordinary  rise  and  fall  of  the 
tide,  stream,  or  lake.  {Barney  v.  Keokuk,  supra;  McManus 
V.  Canmchael,  3  Iowa,  1.)  The  agreed  facts  in  this  case  show 
that  the  land  in  controversy  is  a  part  of  the  bed  of  Little 
Klamath  Lake,  a  navigable  body  of  water.  During  the  greater 
part  of  the  year,  in  ordinary  seasons,  the  land  is  covered  by 
the  waters  of  the  lake.  It  is  uncovered  only  at  times  of  low 
water.  The  extent  of  land  covered  by  any  navigable  water 
must  necessarily  vary  with  the  tide,  or  the  rise  or  fall  of  the 
stream  or  lake.  There  will  always  be  some  land  that  is 
covered  or  uncovered  as  the  water  is  high  or  low.  Such  land 
is  no  less  a  part  of  the  bed  because  it  is  extensive  in  area. 
The  record  does  not  sustain  the  respondent's  claim  that  the 
waters  covering  the  lands  in  question  are  flood  waters.  The 
stipulation  refers  only  to  the  high  and  low  water  stages 
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reached  in  ordinary  seasons.  The  lake  consists  of  the  body 
of  water  contained  within  the  banks  as  they  exist  at  the  Btage 
of  ordinary  high  water.  (See  Miller  df  Lux  v.  Madera  Canal 
etc.  Co.,  155  Cal.  59,  [22  L.  R.  A.  (N.  S.)  391,  99  Pac.  502].) 
Such  cases  as  NUes  v.  Cedar  Point  Club,  175  U.  S.  300,  [44 
L,  Ed.  171,  20  Sup.  Ct.  Rep.  124],  and  State  v.  Lake  8t.  Clair 
Fishing  &  Shooting  Club,  127  Mich.  580,  [87  N.  W.  117],  re- 
lied  on  by  respondent,  are  not  in  conflict  with  our  conclusion. 
In  each  of  them  the  decision  was  ba^sed  upon  the  particular 
state  of  facts,  which,  in  the  view  of  the  court,  warranted  a 
finding  that  the  land  was  not  a  part  of  the  bed  of  a  lake,  but 
was  marsh  or  swamp  land  adjoining  the  border  of  the  lake. 

Section  3493s  of  the  Political  Code,  which,  as  petitioner 
claims,  validates  the  certificate  of  purchase,  provides : 

''All  uncanceled  certificates  of  purchase  and  patents  here- 
tofore issued,  and  payments  heretofore  made  for  any  lands 
as  swamp  and  overilowed  lands,  which  belong  to  any  of  the 
classes  described  in  section  thirty-four  hundred  and  ninety- 
three  m,  whether  or  not  such  lands  were  segregated  or  section- 
ized,  are  for  all  purposes  valid,  and  have  the  same  force  and 
effect  as  if  such  lands  had  been  at  all  times  subject  to  sale 
as  swamp  and  overflowed  lands.  ..." 

Section  3493m,  which  is  referred  to  as  describing  the  classes 
of  land  affected  by  the  confirmatory  provision,  declares  that 
"Any  person  desiring  to  purchase  any  of  the  lands  now  un- 
covered or  which  may  hereafter  be  uncovered  by  the  recession 
or  drainage  of  the  waters  of  inland  lakes,  and  inuring  to  the 
state  by  virtue  of  her  sovereignty,  or  the  swamp  and  over- 
flowed lands  not  segregated  by  the  United  States,  must  make 
an  application  therefor  to  the  surveyor-general.  ..." 

As  we  have  seen,  the  lands  in  question  are  not  swamp  and 
overflowed,  and  the  petitioner  can,  therefore,  prevail  only 
by  bringing  them  within  the  first  class  described  in  section 
3493m,  viz.,  "lands  now  uncovered  or  which  may  hereafter  be 
uncovered  by  the  recession  or  drainage  of  the  waters  of  inland 
lakes,  and  inuring  to  the  state  by  virtue  of  her  sovereignty." 
We  are  satisfied  that  the  effort  to  do  this  cannot  succeed. 
The  history  of  the  legislation  under  discussion  is  well  known. 
The  act  of  1893,  which  forms  the  basis  of  section  3493m,  was 
passed  for  the  purpose,  primarily,  of  meeting  the  conditions 
created  by  the  gradual  recession  of  Tulare  Lake.  By  that 
recession — ^which  was  believed  to  be  permanent — ^large  areas 
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of  land  over  which  the  waters  of  the  lake  had  stood  became 
nncovered.  Provision  was  accordingly  made  for  the  sale  of 
such  land  to  private  owners.  When  the  act  speaks  of  lands 
"uncovered  •  .  .  by  the  recession  ...  of  the  waters,"  it 
obviously  does  not  refer  to  such  a  temporary  uncovering  as 
will  take  place  annually  in  the  course  of  the  ordinary  fluctua^ 
tions  of  the  water  level.  What  was  contemplated  was  a  re- 
cession permanent  or  apparently  so,  not  one  that  was  merely 
seasonal  or  periodical.  The  lands  in  questions  were  not  ''now 
uncovered"  when  the  act  of  1893  was  passed.  Are  they  de- 
scribed by  the  further  phrase,  ''lands  which  may  hereafter  be 
uncovered  by  the  recession  or  drainage,"  etc.t  The  peti- 
tioner interprets  this  clause  as  meaning  lands  which  might 
become  so  uncovered ;  in  other  words,  lands  whose  future  un- 
covering ifl  within  the  bounds  of  possibility.  We  cannot  as- 
sent to  this  interpretation.  So  read,  the  act  would  authorize 
the  taking  up  of  the  entire  bed  of  any  inland  lake,  since,  so 
far  as  anyone  can  say,  it  is  possible  that  such  lake  may  at 
some  time  dry  up  entirely,  or  else  be  completely  drained. 
But  surely  the  legislature  did  not  intend  that  lands  under- 
lying the  waters  of  a  lake  should  be  open  to  purchase.  When 
it  authorized  the  taking  up  of  lands  that  "may  hereafter  be 
uncovered,"  it  was  applying  to  recessions,  as  and  when  they 
should  occur  in  the  future,  the  same  rule  that  was  being  en- 
acted for  past  recessions.  In  addition  to  offering  for  sale 
lands  "now  uncovered,"  it  provided  that  if  in  the  future  any 
lands  should  in  fact  become  uncovered  by  the  recession  or 
drainage  of  a  lake,  those  lands  should  then  be  subject  to  pur- 
chase in  the  same  way  as  if  the  uncovering  had  taken  place 
prior  to  the  passage  of  the  act.  As  illustrating  and  support- 
ing the  propriety  of  this  construction  of  the  words  "may 
be,"  as  used  in  our  code,  we  refer  to  two  cases  dealing  with 
somewhat  analogous  employments  of  the  phrase.  {Durfee  v. 
Plaisted,  38  Cal.  80 ;  Badcliffe  v.  8t  Louis  etc.  By.  Co.,  90  Mo. 
127,  [2S.  W.  277].) 

The  lands  embraced  in  the  petitioner's  application  were  not 
within  the  description  of  the  statute.  There  is  nothing  in  the 
pleadings,  or  in  the  stipulation  of  facts,  to  indicate  that  there 
had  ever  been  any  change  in  the  natural  conditions  which  we 
have  outlined.  The  lands  are  still  covered  by  the  waters  of 
the  lake  during  the  greater  part  of  each  year.  Although  the 
petition  refers  to  the  installation  of  reclamation  works  by  the 
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United  States,  it  is  not  alleged,  even  inferentially,  that  these 
works  have  in  fact  lowered  the  plane  of  Little  Klamath  Lake 
80  as  to  uncover  the  lands  in  question. 

Furthermore,  we  think  section  3493s  could  have  no  greater 
effect  than  to  validate  certificates,  etc.,  for  lands  then  (i.  e., 
at  the  time  of  the  passage  of  the  confirmatory  act)  belonging 
to  one  of  the  classes  described  in  section  3493m.  By  the  new 
legislation  the  state  authorized  the  sale  of  certain  classes  of 
land  not  theretofore  offered  for  sale,  and  at  the  same  time 
validated  certificates,  patents,  and  payments  already  made  for 
any  of  such  lands  as  swamp  and  overflowed  lands.  The  vali- 
dating section  was  intended  to  operate  presently.  By  its 
terms  it  confirmed  pending  or  past  proceedings  for  the  pur- 
chase of  lands  which  then  fell  within  the  description  of  sec- 
tion 3493m.  It  did  not  provide  for  a  prospective  confirma- 
tion, contingent  upon  a  change  of  conditions  which  might,  at 
some  future  time,  bring  thp  lands  within  the  classes  offered 
for  sale  by  the  new  legislation.  The  contrary  view  would 
leave  the  status  of  unauthorized  applications  for  the  purchase 
of  lands  under  navigable  lakes  forever  uncertain.  Whatever 
may  be  said  about  the  present  status  of  the  land,  there  is  no 
pretense  that  it  had  been  uncovered  by  recession  or  drainage 
at  the  time  section  3493s  went  into  effect. 

It  follows  that  the  petitioner  has  not  established  bis  right  to 
any  relief.  We  need  not,  therefore,  go  into  a  discussion  ol 
the  other  points  argued  by  counsel.  It  appears  from  the  an- 
swer that  various  contests  between  this  petitioner  and  oppos- 
ing applicants  for  purchase  of  portions  of  the  lands  are 
pending  in  the  superior  court,  pursuant  to  reference  by  the 
surveyor-general  (Pol.  Code,  sec.  3414).  It  should  perhaps 
be  said  that  the  rights  of  the  contestants  are  not  foreclosed  by 
our  decision  herein,  which  is,  of  course,  based  upon  the  facts 
as  stipulated  by  the  parties  to  this  proceeding. 

The  alternative  writ  is  discharged,  and  the  proceeding 
^dismissed. 

Shaw,  J.,  Richards,  J.,  pro  tem.,  Wilbur,  J.,  Lorigan,  J., 
Melvin,  J.,  and  Angellotti,  C.  J.,  concurred. 

Eehearing  denied. 

OLXXVIII  OftL— 8S 
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[L.  A,  No.  4517.    Department  One.— Jnlj  85,  1918.J 

D.  P.  GLIDDEN,  Appellant,  ▼.  DIAMOND  66  CATTLE 
AND  DAIRY  COMPANY  (a  Corporation),  et  al.,  De- 
fendants; H.  H.  PETERSON  et  al.,  Respondents. 

OOBPOKATIONB  —  IjNLAwrUL    TBANSFEK    OT    PBOPBBTT  —  StOCKHOU>ES'S 

Suit  to  Set  Asroi — Pliadinq — Demand  That  Oobpoeation  Sue. — 
A  com.plaiiit  in  an  action  by  a  stockholder  of  a  corporation  to  set 
aside  a  transfer  of  property  alleged  to  have  been  unlawfully  made, 
is  defective  unless  it  shows  a  demand  on  the  corporation  that  it 
institute  the  action  and  its  refusal  to  do  80,  or  that  such  a  demand 
would  be  useless. 

Id.— Special  Demubbeb  poe  Unceetaintt.— Where,  in  such  action,  aver- 
ments in  the  complaint  leave  it  uncertain  whether  or  not  a  demand 
on  the  corporation  to  repudiate  its  former  action  would  have  been 
effectual,  the  defect  becomes  a  mere  uneertaintj,  which  can  be  taken 
advantage  of  only  by  special  demurrer. 

Id. — Appeal  from  Judgment  op  Nonsuit  —  Objection  to  Defective 
Oomplaint  Made  Too  Late. — ^Where  the  defendants,  who  obtained 
a  judgment  of  nonsuit,  did  not  point  out  such  defect  in  the  com- 
plaint either  by  demurrer  or  as  a  ground  of  their  motion  for  non- 
suit, they  cannot  be  heard  to  urge  the  point  in  support  of  the  judg- 
ment on  an  appeal  by  the  plaintiff  therefrom. 

Uw^Anotheb  Action  bt  Cobpobation  Pending. — ^A  stockholder's  action 
to  set  aside  a  transfer  of  the  corporate  property  as  fraudulent  or  un- 
authorized is  not  affected  by  the  fact  of  the  corporation  having  sued 
to  uphold  the  contract,  the  suits  being  entirely  dissimilar. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  C.  N. 
Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  F.  Glidden,  in  pro.  per.,  and  Will  H.  Holcomb,  for 
Appellant 

Hendee  &  Bodabaugh,  and  F.  F.  Grant,  for  Respondents. 

BICHABDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment of  nonsuit  and  from  an  order  denying  the  plaintiff's 
motion  for  a  new  trial.  The  action  is  one  commenced  by  the 
plaintiff  as  a  director  and  one  of  the  stockholders  of  a  corpo- 
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ration  known  as  the  Diamond  66  Cattle  and  Dairy  Company 
against  said  corporation,  the  other  four  directors,  and  two 
other  defendants  named  H.  H.  Peterson  and  B.  H.  McGin- 
ness,  the  latter  two  being  the  respondents  herein.  The  pur- 
pose of  the  action  as  set  forth  in  the  complaint  was  to  have 
set  aside  a  certain  bill  of  sale  purporting  to  transfer  all  of 
the  property  of  the  corporation  to  the  defendant  Peterson, 
the  plaintijff  alleging  that  said  purported  transfer  was  illegal, 
because  attempted  to  be  authorized  at  a  special  meeting  of 
the  other  four  directors  of  the  corporation  held  without 
proper  notification,  of  the  holding  of  which  meeting  said 
plaintiff  was  given  no  notice  and  at  which  he  was  not  pres- 
ent; that  the  property  of  the  corporation  had  thus  been  trans- 
ferred to  the  defendant  Peterson  for  a  sum  far  less  than  its 
actual  value,  and  that  as  a  consequence  the  said  corporate 
property  was  being  dissipated,  and  the  plaintiff's  stock,  which 
had  theretofore  been  worth  ten  dollars  per  share,  rendered 
valueless.  The  defendant  R.  H.  McOinness  was  made  a  party 
defendant  because  of  a  subsequent  arrangement  between  him- 
self and  Peterson  by  which  he  was  to  assist  in  selling  off  the 
property,  receiving  therefor  a  share  in  the  excess  of  profits 
above  its  purchase  price.  The  defendant  corporation  and  its 
four  directors  who  were  responsible  for  this  transaction  were 
duly  served  with  process,  but  defaulted.  The  defendants 
Peterson  and  McOinness  did  not  demur  to  the  complaint,  but 
answered,  specifically  denying  all  of  its  material  allegations, 
but,  after  doing  so,  set  up  afBrmatively  certain  averments  in 
which  the  due  execution  of  the  bill  of  sale  to  Peterson  was 
alleged  and  sought  to  be  justified.  The  cause  came  to  trial 
upon  the  issues  as  thus  made  up.  The  plaintiff  proved  the 
averments  of  his  complaint  as  to  the  illegality  of  the  meeting 
of  the  four  directors  of  the  corporation  at  which  the  transfer 
of  its  property  had  been  sought  to  be  authorized.  He  also 
proved  by  practically  uncontradicted  evidence  that  the  said 
property  of  the  corporation  was  worth  several  thousand  dol- 
lars more  than  was  agreed  to  be  paid  for  it  by  Peterson. 

During  the  cross-examination  of  the  plaintiff  it  developed 
that  three  days  prior  to  the  filing  of  his  complaint  the  corpo- 
ration, at  the  instance  evidently  of  its  other  four  directors, 
had  commenced  an  action  against  the  defendants  Peterson 
and  McGinness,  wherein  the  same  agreement  for  the  transfer 
of  the  property  of  the  corporation  was  set  up  and  ayerred  to 
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be  legal,  but  in  which  it  was  also  averred  that  the  said  defend- 
ants were  failing  and  refusing  to  comply  with  its  terms,  by 
reason  of  which  an  accounting  was  prayed  for  and  further 
sales  of  said  property  sought  to  be  restrained.  A  copy  of  said 
complaint  was  offered  and  admitted  in  the  evidence  by  said 
defendants  as  a  part  of  the  plaintiff's  cross-examination.  The 
plaintiff  having  rested  his  case,  the  defendants  Peterson  and 
McOinness  moved  the  court  for  a  nonsuit  upon  the  following 
grounds : 

"That  the  action  by  D.  P.  Glidden,  stockholder,  is  shown  by 
the  evidence,  to  have  been  unlawfully  brought,  that  is  not 
according  to  law^  in  that  the  corporation  itself  had  filed  a  suit 
three  days  prior  to  the  filing  of  the  suit  by  the  plaintiff  stock- 
holder in  this  case ;  second,  that  the  ultimate  prayers  of  both 
complaints,  I  mean  both  the  corporation's  complaint  and  thA 
stockholder's  complaint,  are  the  same,  the  relief  prayed  to^ 
being  the  same. " 

The  court  granted  said  motion,  and  also  later  denied  th^ 
plaintiff's  motion  for  a  new  trial,  whereupon  he  prosecuted 
these  appeals. 

The  contention  of  the  respondents  upon  these  appeals  i» 
that  the  plaintiff  as  a  stockholder  of  the  corporation  was  not 
entitled  to  maintain  this  action  on  its  behalf  in  the  absence  of 
either  pleading  or  proof  of  a  demand  upon  the  corporation 
that  it  should  institute  the  action,  with  which  demand  it  had 
refused  to  comply.  There  can  be  no  doubt  that  under  the 
well-settled  rules  of  law  applicable  to  this  class  of  cases  the 
plaintiff's  pleading  is  defective  in  this  regard:  although  there 
are  some  averments  in  the  complaint  to  the  effect  that  the 
four  directors  of  the  corporation  who  were  in  control  of  its 
affairs  acted  fraudulently  in  authorizing  and  making  said 
transfer  of  its  property,  which  might  make  it  uncertain  as  to 
whether  or  not  any  demand  on  plaintiff's  part  to  have  the 
corporation,  still  controlled  by  these  directors,  repudiate  its 
former  action,  would  have  been  effectual.  The  defect  would 
thus  become  a  mere  uncertainty,  which  could  only  be  taken 
advantage  of  by  special  demurrer.  The  difficulty,  however, 
with  the  respondents'  present  contention  is  that  they  not  only 
did  not  either  by  demurrer  or  answer  direct  attention  to  the 
defect,  but  that  they  did  not  make  its  existence  a  ground  of 
their  motion  for  nonsuit  either  specifically  or  through  their 
vague  objection  that  the  action  of  the  plaintiff  was  ''shown  by 
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the  evidence  to  have  been  unlawfully  brought."  Having  thus 
failed  to  urge  this  objection  to  the  sufficiency  of  the  plaintiff 's 
complaint  until  such  time  in  the  progress  of  the  case  as  the 
evidence  presented  at  their  own  instance  showed  that  such  a 
demand  would  have  been  futile;  and  having  also  failed  to 
make  the  point  as  a  ground  of  their  motion  for  nonsuit,  and 
thus  given  the  plaintiff  an  opportunity  to  correct  the  defect 
and  thus  avoid  the  force  of  the  motion,  the  respondents  cannot 
now  be  heard  to  urge  the  point  upon  this  appeal. 

The  second  ground  which  the  defendants  specified  upon 
their  motion  for  nonsuit  was  that  the  evidence  showed  that 
three  days  before  the  plaintiff  had  brought  his  action  the  cor- 
poration had  itself  commenced  an  action  against  the  same 
defendants  in  which  practically  the  same  relief  was  sought. 
Had  this  been  shown  to  be  the  case  it  would  have  furnished 
a  sufficient  reason  why  the  plaintiff  should  be  nonsuited  and 
his  action  dismissed;  for,  aside  from  the  matter  of  pleading, 
the  plaintiff  was  bound  to  prove  his  right  to  maintain  his  ac- 
tion on  behalf  of  the  corporation  by  showing  that  the  corpo- 
ration had  itself  failed,  refused,  or  neglected  to  take  the  neces- 
sary steps  for  the  protection  of  the  interests  of  itself  and  its 
stockholders,  which,  as  one  of  the  latter,  he  was  seeking  to 
take  on  its  behalf ;  and  hence  a  showing  that  the  corporation 
had  itself  done  previously  what  he  was  seeking  to  do  on  its 
behalf  would  necessarily  have  been  fatal  to  the  plaintiff's  ac- 
tion. But  the  difficulty  with  the  respondents'  contention  in 
this  regard  lies  in  the  entire  absence  of  similarity  between 
these  two  suits.  The  plaintiff  in  his  action  seeks  to  have  the 
alleged  unauthorized  and  hence  illegal  transfer  of  the  entire 
property  of  the  corporation  to  a  stranger  set  aside  and  the 
property  or  its  value  restored  to  the  corporation.  The  corpora- 
tion, on  the  other  hand,  seeks  in  its  action  to  have  the  contract 
between  itself  and  the  defendant  Peterson  upheld  and  the  said 
defendant  and  his  associate,  McGinness,  restrained  from  vio- 
lating it  and  required  to  account  for  the  residue  of  the  prop- 
erty received  by  them  according  to  its  terms.  The  institution 
of  such  a  suit  by  the  corporation  furnished,  as  above  stated, 
sufficient  proof  of  its  determination  to  stand  by  its  illegal  con- 
tract to  have  made  a  d,emand  that  it  bring  suit  to  set  aside 
such  contract  unnecessary,  and  hence  to  have  justified  rather 
Uian  defeated  the  plaintiff's  action. 
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It  follows  from  the  foregoing  considerations  that  the  de- 
fendants' motion  for  a  nonsuit  should  have  been  denied,  and 
hence,  also,  that  the  plaintiff's  motion  for  a  new  trial  predi- 
cated upon  this  error  should  have  been  granted. 

Judgment  and  order  reversed. 

Shaw^  J.,  and  Sloss^  J.,  concurred. 


[L.  A.  No.  4498.    Department  One.— Jnlj  25,  lOlS.] 

GERTRUDE  WALDECKER,  Appellant,  ▼.  CARL  R. 
WALDECKER,  Respondent 

DiTOROE — Judgment  Denting  After  DBFAX7i;r  or  Defendant— Findings 
Unnecessaby. — Section  131  of  the  Civil  Code,  providing  that  in  ae- 
tions  for  divorce  the  court  must  file  its  decision  and  conclusions  of 
law  "as  in  other  cases,"  is  to  be  read  in  connection  with  sections 
58S-590  and  634  of  the  Code  of  Civil  Procedure,  and,  when  so  read, 
the  construction  to  be  pkced  upon  the  Civil  Code  section  is  that  in 
divorce  cases,  as  in  other  cases,  findings  are  required  only  upon  a 
trial  of  issues  of  fact,  raised  by  the  pleadings  of  the  respective 
parties,  and  then  only  in  cases  where  findings  have  not  been  waived 
as  provided  in  section  634  of  the  Code  of  Civil  Procedure. 

L>« — Appeal  —  Beoosd  —  Evidence  —  Discretion  of  Trial  Court. — On 
appeal  from  a  judgment  denying  a  divorce  upon  a  hearing  after  de- 
fault of  the  defendant,  where  the  appellant  claims  that  the  court 
erred  in  denying  the  divorce  upon  the  evidence  presented,  but  the 
record  docs  not  present  a  case  of  such  clear  and  satisfactory  proof 
as  to  take  away  the  discretion  of  the  trial  court  to  determine  whether 
or  not  the  plaintiff  was  entitled  to  an  interlocutory  decree,  the 
■npreme  court  eannot  interfere  with  the  action  of  the  trial  court 

APPEAL  from'  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Georgia  P.  Bullock,  for  Appellant. 

Respondent  not  represented. 
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RICHABDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment denying  the  plaintiff  a  divorce.  The  complaint  in  the 
action  was  in  three  counts,  setting  up,  respectively,  willful 
neglect,  extreme  cruelty,  and  desertion  on  the  part  of  the  de- 
fendant as  grounds  for  a  divorce.  The  defendant  was  served 
with  process  by  publication  and  defaulted.  After  entry  of 
such  default  the  plaintiff  proffered  her  proofs  to  the  court, 
which,  after  hearing  them,  denied  the  divorce.  In  so  doing 
the  court  simply  made  and  entered  its  decree  to  that  effect, 
but  filed  no  findings  of  fact.  The  plaintiff  appeals,  urging 
two  points  as  grounds  for  a  reversal. 

Her  first  point  is  that  the  failure  of  the  court  to  make  or 
file  findings  of  fact  was  an  error  of  procedure  requiring  a  re- 
versal under  section  131  of  the  Civil  Code  and  upon  the 
authority  of  the  cases  of  Perkins  v.  Perkins,  29  Cal.  App.  68, 
[154  Pac.  483],  and  Nelson  v.  Nelson,  18  Cal.  App.  602,  [123 
Pac.  1099].  Section  131  of  the  Civil  Code  reads  in  part  as 
follows : 

''In  actions  for  divorce,  the  court  must  file  its  decision  and 
conclusions  of  law  as  in  other  cases,  and  if  it  determines  that 
no  divorce  shall  be  granted,  final  judgment  must  thereupon 
be  entered  accordingly.  If  it  determines  that  the  divorce 
ought  to  be  granted,  an  interlocutory  judgment  must  be  en- 
tered, declaring  that  the  party  in  whose  favor  the  court  de- 
cides is  entitled  to  a  divorce." 

The  question  here  involved  turns  upon  the  mwining  to.  be 
given  to  the  phrase  **as  in  other  cases''  in  the  above-quoted 
section  of  the  code.  In  the  consideration  of  this  question  it 
is  to  be  noted  that  the  section  above  quoted  is  to  be  found  in 
the  Civil  Code,  which  code  is  not  ordinarily  to  be  construed  as 
regulating  procedure  in  civil  actions,  but  rather  as  declaring 
substantive  law.  The  Code  of  Civil  Procedure  is  the  place 
wherein  the  procedure  to  be  followed  in  such  actions  is  to  be 
found.  Turning  to  the  Code  of  Civil  Procedure  we  discover 
that  findings  of  fact  and  conclusions  of  law  in  civil  actions  are 
only  required  to  be  filed  in  cases  where  issues  of  fact  have 
been  raised  by  the  pleas  and  denials  of  the  respective  parties. 
(Code  Civ.  Proc,  sees.  588-590.)  In  the  case  of  Foley  v. 
Foley,  120  Cal.  33,  [65  Am.  St.  Rep.  147,  52  Pac.  122],  it  was 
held  that  in  an  action  for  divorce  the  hearing  required  by  law 
to  be  had  before  the  court  after  entry  of  a  default  was  not  a 
trial  of  issues  of  fact  within  the  meaning  of  these  sections  of 
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the  Code  of  Civil  Procedure.  In  the  caae  of  Waller  v.  Weston, 
125  Cal.  201,  [57  Pac.  892],  it  was  decided  that  in  an  action 
to  foreclose  a  mortgage  where  the  defendant  had  defaulted, 
findings  of  fact  were  not  required  to  be  filed.  By  the  terms 
of  section  634  courts  are  not  required  to  make  findings  in  cases 
where,  though  an  issue  has  been  joined  by  the  pleadings  of 
the  parties,  either  of  them  fails  to  appear  at  the  trial,  or  where 
by  written  consent  filed  with  the  clerk  or  oral  consent  in  open 
court  findings  are  waived.  Beading  section  131  of  the  Civil 
Code  in  the  light  of  these  sections  of  the  Code  of  Civil  Proce- 
dure with  the  construction  placed  upon  them,  we  are  con- 
strained to  regard  the  language  of  the  section  of  the  Civil 
Code  as  constituting  rather  a  recital  of  the  rule  of  procedure 
laid  down  in  the  Code  of  Civil  Procedure  than  the  declaration 
of  a  different  rule  applicable  to  divorce  cases.  The  phrase 
''as  in  other  cases"  can  thus  be  construed  to  mean  that  in  all 
actions  for  divorces  where  issues  have  been  raised  by  the 
pleadings  of  the  parties  so  as  to  require  a  trial  thereon,  find- 
ings must  be  filed  unless  waived  by  the  parties  as  provided  in 
section  634  of  the  Code  of  Civil  Procedure. 

We  do  not  give  our  assent  to  the  meaning  ascribed  to  that 
phrase  in  the  case  of  Perkins  v.  Perkins,  29  Cal.  App.  68,  [154 
Pac.  433],  nor  to  the  reasoning  or  conclusions  either  of  that 
case  or  of  the  case  of  Nelson  v.  Nelson,  18  Cal.  App.  602,  [123 
Pac.  1099],  as  to  the  proper  construction  to  be  placed  upon 
section  131  of  the  Civil  Code.  On  the  contrary,  our  conclu- 
sion is  that  in  divorce  cases,  as  in  other  cases,  findings  are  re- 
quired only  upon  a  trial  of  issues  of  fact  raised  by  the  plead- 
ings of  the  respective  parties,  and  only,  then  in  cases  where 
findings  have  not  been  waived  by  the  parties  as  provided  in  sec- 
tion 634  of  the  Code  of  Civil  Procedure.  It  follows  that  in  the 
instant  case  findings  were  not  required  to  be  filed  by  the  court 
,  upon  a  denial  of  the  divorce. 

The  next  question  presented  by  the  appellant  is  that  the 
court  erred  in  denying  the  plaintiff  a  divorce  upon  the  evi- 
dence presented  before  it.  We  have  carefully  read  the  re- 
porter's transcript  of  that  evidence  and,  without  attempting 
to  recite  or  review  it,  we  are  of  the  opinion  that  the  record 
does  not  present  a  case  of  such  clear  and  satisfactory  proof  .as 
to  take  away  the  discretion  of  the  trial  court  to  determine 
whether  or  not  the  plaintiff  was  entitled  to  an  interlocutory 
decree  of  divorce.    This  being  so,  this  court  cannot  interfere 
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with  the  action  of  the  trial  court  in  refusing  to  award  her 
such  a  decree. 
Judgment  affirmed. 

Shaw,  J.,  and  Slofls,  J.,  coneorred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  4475.    Department  One. — July  30,  191S.] 

N.  0.  NELSON  MFG.  CO.,  Appellant,  ▼.  T.  J.  RUSH  et  aL, 
Respondents, 

Mbghanios*  Luns— Failttrk  of  Mateeialman  to  Skrv»  "Stop"  Nonoi 
— ^Los8  or  Lien. — Where  a  materialman  for  a  rabcontractor,  after 
having  been  served  hj  the  owner  of  the  building  which  was  under 
eonstruction,  with  a  demand  that  he  should  give  the  owner  the  "stop'' 
notice  provided  for  in  section  1184  of  the  Code  of  Civil  Procedure, 
failed  to  give  such  stop  notice,  he  was  deprived  of  the  right  to 
elaim  any  lien  for  any  part  of  the  materials  furnished  to  the  sub- 
contractor. 

Id. — ^OOBPOBATION     AS     MATERIALMAN  —  DEMAND    ON     CREDIT     MANAGER 

Sufucisnt. — ^Where  the  materialman  was  a  corporation,  service  of  a 
demand  for  the  stop  notice  upon  the  credit  manager  of  the  corpora- 
tion was  sufficient,  since  it  was  a  demand  upon  an  agent  of  a  corpo- 
ration who  was  in  charge  of  a  particular  branch  of  its  business,  on  a 
matter  relating  to  such  branch  and  in  the  ordinary  course  thereof. 
Id. — Constitutional  Law— Validity  or  Statute. — The  provision  of  sec- 
tion 1184  of  the  Code  of  Civil  Procedure,  to  the  effect  that  any  per- 
son who  shall,  on  the  written  demand  of  the  owner,  refuse  to  give 
the  stop  notice  therein  prescribed  shall  thereby  deprive  himself  of 
the  right  to  elaim  a  lien,  is  not  unconstitutional,  as  operating  to  de- 
prive persons  bestowing  materials  or  labor  upon  a  building  of  a  lien 
given  to  them  by  section  15  of  article  XX  of  the  constitution,  it 
being  nothing  more  than  a  reasonable  and  just  regulation  of  the 
exercise  of  the  constitutional  right  to  a  lien,  which  the  legislature 
has  the  right  to  make  in  the  exercise  of  the  police  power. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Sidney  N.  Reeve,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Daniel  Beecher,  and  B.  L.  Horton,  for  Appellant. 

G.  C.  De  Garmo,  Behymer,  Craig  &  Salzman,  and  W.  T. 
Blakely,  for  Respondents. 

SHAW,  J. — ^The  plaintiff  appeals  from  the  judgment. 

The  action  is  to  foreclose  a  lien  claimed  by  the  plaintiff 
upon  the  property  of  T.  J.  Bush  for  materials  furnished  to 
W.  A.  Merrick,  who  was  a  subcontractor  for  a  plumbing  and 
heating  plant  installed  in  an  apartment  house  erected  by  the 
Pacific  States  Investment  Company,  as  original  contractor, 
for  T.  J.  Rush,  the  owner.    The  plaintiff  is  a  corporation. 

The  plaintiff's  claim  for  the  materials  amounted  to 
$6,261.95.  The  court  allowed  it  only  $461.95.  It  is  of  this 
reduction  that  the  plaintiff  complains.  During  the  progress 
of  the  work  on  Merrick's  subcontract,  the  principal  contractor 
paid  Merrick  from  time  to  time  sums  amounting  to  seven 
thousand  five  hundred  dollars  on  the  subcontract  price,  out 
of  moneys  received  from  the  owner.  This  money  Merrick  de- 
posited in  his  general  bank  account  in  which  he  also  kept  other 
moneys  derived  from  other  sources.  By  checks  drawn  on  this 
account  he  made  payments  to  plaintiff  amounting  to  seven 
thousand  five  hundred  dollars.  At  the  time  each  of  these 
checks  was  drawn  he  had  just  received  a  large  sum  from  the 
principal  contractor  as  aforesaid,  and  the  balance  of  his 
account  was  not  then  sufficient  to  have  paid  the  check  without 
drawing  upon  the  money  so  received  from  the  principal  con- 
tractor. At  that  time  he  owed  other  debts  to  the  plaintiff 
amounting  to  five  thousand  eight  hundred  dollars,  but  he  gave 
no  directions  to  plaintiff  as  to  the  application  of  these  checks. 
The  plaintiff  thereupon  applied  five  thousand  eight  hundred 
dollars  thereof  upon  the  other  debts,  the  result  whereof  was 
that  there  still  remained  unpaid  on  the  debt  for  which  the  lien 
is  claimed,  the  sum  of  $6,261.95  as  above  stated.  The  court 
refused  to  allow  this  application  on  the  other  debts  and  cred- 
ited the  five  thousand  eight  hundred  dollars  on  the  $6,261.95, 
claimed  to  be  due  for  the  materials  furnished  to  Merrick. 
The  court  took  the  view  that  by  reason  of  the  provisions  of  the 
lien  law,  this  application  could  not  lawfully  be  made.  In  this 
it  is  claimed  that  the  court  erred. 
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We  do  not  find  it  necessary  to  determine  the  question  thus 
presented.  For  other  reasons  about  to  be  stated  we  are  of  the 
opinion  that  the  plaintiff  was  not  entitled  to  any  lien  upon  the 
property  of  Eush  for  any  part  of  this  claim.  Section  1184 
of  the  Code  of  Civil  Procedure  provides  that  any  of  the  per- 
sons said  to  be  entitled  to  a  lien  in  section  1183  may  give  a 
notice  to  the  owner  that  they  have  performed  labor  or  fur- 
nished material,  or  both,  to  the  contractor,  for  use  in  the 
building,  or  that  they  have  agreed  to  do  so,  stating  the  amount 
of  that  done  or  furnished,  or  agreed  to  be  done  or  furnished, 
and  thereupon  it  proceeds  as  follows:  ''And  any  of  the  said 
persons  who  shall  on  the  written  demand  of  the  owner,  refuse 
to  give  such  notice  shall  thereby  deprive  himself  of  the  right 
to  claim  a  lien  under  this  chapter.'' 

After  the  plaintiff  had  begun  to  furnish  materials  to  Mer- 
rick on  this  subcontract  and  had  furnished  a  large  amount 
thereof,  and  during  the  progress  of  the  work  while  the  owner 
still  held  enough  of  the  original  contract  price  unpaid  to  have 
satisfied  the  plaintiff's  claim,  if  a  stop  notice  had  been  given, 
the  owner,  Rush,  served  upon  one  Sackett,  who  was  then  the 
credit  manager  of  the  plaintiff,  a  demand,  the  material  por- 
tions of  which  are  as  follows : 

**Los  Angeles,  California,  June  24, 1913. 
'*To  Dr.  T.  J.  Rush  and  Mrs.  Eva  Rush,  Owners  of  Building 
at  Northwest  Comer  of  Orange  &  Bonnie  Brae,  Los 
Angeles : 

"You  are  hereby  notified  that  the  undersigned  has  fur- 
nished  materials,  namely  ...  to  be  used  in  the  construction 
of  said  building;  that  said  materials  were  sold  and  furnished 
to  .  .  .  and  that  the  value  of  said  materials  so  furnished  is 
the  sum  of  .  .  .  dollars  on  which  there  is  a  credit  of  $  .  •  • 
leaving  a  balance  of  $  .  .  .  still  due,  owing  and  unpaid. 

**You  are  hereby  notified  to  withhold  from  any  moneys  due 
or  that  may  become  due  from  you  for  the  construction  of 
said  building,  a  sum  sufficient  to  pay  the  undersigned  said 
sum  of  $  .  .  .  together  with  costs,  as  provided  by  law. 

"Please  fill  out  the  above  and  mail  to  me. 

"Dr.  T.  J.  Rush." 

The  description  of  the  property  in  the  complaint  states  that 
it  is  situated  on  the  northwest  comer  of  Orange  and  Bonnie 
Brae  Streets,  in  the  city  of  Los  Angeles.  The  description  in 
the  above  form  of  notice  was  sufficient  to  identify  the  oroo- 
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erty  to  which  it  referred  as  the  same  property  on  which  the 
building  was  being  erected  and  for  which  plaintiff  was  fur- 
nishing materials.  This  paper  was,  therefore,  in  substance 
and  effect,  a  demand  by  the  owner  upon  the  plaintiff  that  it 
should  give  the  stop  notice  provided  for  in  section  1184  afore- 
said. It  further  appears  that  the  plaintiff  never  gave  such 
stop  notice  and  that  the  owner  had  paid  out  to  the  original 
contractor  all  the  moneys  due  on  the  contract  price,  as  they 
became  due,  prior  to  the  filing  of  the  claim  of  the  plaintiff  in 
the  recorder's  oflSce.  It  follows  from  this  that  the  plaintiff  is 
deprived  of  the  right  to  claim  any  lien  for  any  part  of  the 
materials  furnished  to  the  subcontractor. 

Although  these  facts  are  all  stated  in  the  findings,  the  court 
below  was  unwilling  to  rest  its  decision  upon  this  point  be- 
cause of  its  doubt  whether  a  demand  served  on  the  credit  man- 
ager of  the  plaintiff  could  be  deemed  to  be  a  demand  upon 
the  plaintiff.  The  defendants  have  acquiesced  in  this  view, 
at  least  so  far  that  they  did  not  take  an  appeal  from  the  judg- 
ment for  $461.95.  In  resisting  the  plaintiff's  appeal,  how- 
ever, they  claim  that  because  of  these  facts  the  plaintiff  was 
not  entitled  to  any  lien,  and,  consequently,  that  he  cannot 
complain  of  the  action  of  the  court  in  eliminating  the  five 
thousand  eight  hundred  dollars  from  his  lien  claim  and  re- 
ducing it  to  $461.95.  We  are  satisfied  that  the  demand  upon 
the  credit  manager  of  the  plaintiff  was  sufficient.  The  mate- 
rials furnished  to  Merrick  were  sold  upon  credit  and  the  debts 
thus  arising  from  Merrick  to  the  plaintiff  were  a  part  of  the 
credits  of  the  plaintiff,  of  which  Sackett  was  the  manager. 
Prima  facie  at  least,  his  duties  would  embrace  the  determin- 
ation of  the  advisability  of  giving  this  credit  to  Merrick  and 
the  taking  of  such  steps  as  would  be  necessary  or  appropri- 
ate in  the  ordinary  course  of  business  to  secure  their  payment. 
Among  these  would  be  the  giving  of  the  stop  notice  to  the 
owner  in  order  to  have  money  withheld  from  the  contract 
price  out  of  which  to  pay  this  claim.  It  would  be.  strictly 
within  the  scope  of  the  duties  of  a  credit  manager  to  attend 
to  this  part  of  the  business  of  the  plaintiff.  A  corporation 
can  act  only  by  agents,  and  hence  a  demand  upon  an  agent 
who  is  in  charge  of  a  particular  branch  of  its  business,  on  a 
matter  relating  to  such  branch  and  in  the  ordinary  course 
thereof,  is  sufficient.  This  demand  was  sufficient  to  accom- 
plish the  desired  end,  and  the  failure  of  the  plaintiff  to  give 
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the  stop  notice  thus  required  brought  it  completely  within  the 
terms  of  the  provision  of  section  1184  and  prevents  it  from 
claiming'  or  enforcing  any  lien  thereon  upon  the  property  for 
any  part  of  its  claim.  It  has  obtained  by  the  judgment  more 
than  its  lawful  right. 

The  authorities  fully  support  this  conclusion:  **The  officer 
or  agent  to  whom  the  management  of  the  business  is  thus 
intrusted  may  be  called  the  'manager,'  'general  manager,* 
'general  agent,'  'superintendent,'  etc.,  or  he  may  be  the  'presi- 
dent,' 'treasurer,'  'secretary,'  etc.  But  his  title,  while  it  may 
raise  a  presumption  as  to  the  extent  of  his  authority,  does  not 
necessarily  determine  his  authority.  The  extent  of  his  im- 
plied authority  depends  upon  the  duties  with  which  he  is  in- 
trusted. He  may  be  intrusted  with  the  entire  management 
and  control  of  the  business,  and  in  such  a  case  his  authority 
to  act  for  the  corporation  is  very  broad.  Or  he  may  be  in- 
trusted with  the  management  of  a  particular  branch  of  the 
business  only.  In  any  case  the  extent  of  his  authority  de- 
pends upon  the  scope  of  his  employment.  ...  If  he  is  in- 
trusted with  the  management  of  a  particular  branch  of  the 
business  only,  his  authority  does  not  extend  beyond  such  con- 
tracts and  acts  as  are  incident  to  the  management  of  that  par- 
ticular branch."  (3  Clark  &  Marshall  on  Corporations,  sec. 
700;  Hobbs  Y.  Georgia  Lumber  Co,,  74  Qa.  371;  Love  v. 
Anchor  etc.  Co.,  5  Cal.  Unrep.  425,  [45  Pac.  1044].) 

The  plaintiff  suggests  that  the  above-quoted  provision  of 
section  1184  is  unconstitutional,  that  it  operates  to  deprive 
persons  bestowing  materials  or  labor  upon  a  building  of  a  lien 
given  to  them  by  section  15,  article  XX,  of  the  constitution. 
The  provision  of  the  section  is  nothing  more  than  a  regula- 
tion of  the  exercise  of  the  constitutional  right  to  a  lien.  It  is 
reasonable  and  just,  and  one  which  the  legislature  has  a  right 
to  make  in  the  exercise  of  the  police  power,  similar  to  that 
which  it  has  to  regulate  the  exercise  of  the  right  to  make  con- 
tracts b^  prescribing  reasonable  regulations  respecting  the 
form  thereof. 

The  judgment  is  affirmed 

Sloss,  J.,  and  Eichards,  J.,  pro  tern.,  concurred. 
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[L.  A.  No.  4556.    Department  One.— Julj  SO,  1918.] 

WARREN   VANCE   et  al.,   Respondents,  v.   CLARA  M. 
GILBERT  et  al.,  Appellants. 

Summons — Sbevice  on  Partnership — Motion  to  Quash. — Where  mem- 
bers of  a  partnership  were  parties  defendant  and  the  summons  was 
properly  served,  on  them,  a  motion  to  quash  the  servietf  on  the  part- 
nership was  properly  overruled. 

Abatimxnt— Assignment  of  Cause  of  Aohon — GbNTiNuiNo  Action  m 
Name  of  Original  Plainuff. — Under  section  885  of  the  Code  of 
Civil  Procedure,  where  a  transfer  of  a  eaustf  of  action  Is  made  while 
an  action  is  pending,  the  action  may  foe  continued  in  the  name  of 
the  original  party. 

VORSCLOSURB — EQUITABLE    MORTGAGE — JURT    TRIAL. — An   aCtioR   upon   R 

promissory  note  and  to  foreclose  an  alleged  equitable  mortgage  la 
equitable  in  character,  and  a  demand  for  a  jury  trial  in  such  actios 
is  properly  denied. 

Ii^ — Evidence  —  Fictitious  Grantee  in  Deid  Given  as  Securitt. — 
Where  the  property  claimed  by  the  plaintiff  to  be  the  subject  of  such 
equitable  mortgage  consisted  of  a  lot  of  land  alleged  in  the  com- 
plaint to  have  been  conveyed  by  deed  from  one  of  the  parties  defend- 
ant to  other  parties  also  made  defendants,  who  were  partners  and 
described  in  the  deed  by  a  Petitions  partnership  name,  but  the  com- 
plaint also  alleged  that  the  grantor  in  the  deed  held  the  title  in 
trust  as  security  for  the  payment  of  the  note  in  question,  the  court 
did  not  err  in  admitting  the  deed  in  evidence  over  objection  to  its 
validity  on  the  ground  that  the  grantee  was  a  fictitious  person,  the 
deed  being  pertinent  as  evidence  to  prove  the  allegations  of  the  com- 
plaint and  to  show  that  the  grantor  held  the  title  in  trust,  if  the 
theory  of  the  complaint  that  she  did  so  hold  the  title  was  correct. 

Id. — Partnership  Having  Fictitious  Name  —  Suif  Against  —  Compu- 
ANCE  With  Civil  Code,  Sections  2466,  2468.-— It  was  not  neces- 
sary for  the  plaintiff  to  prove  that  a  defendant  partnership  having 
a  fictitious  name  had  complied  with  the  requirements  of  sections  2469 
and  2468  of  the  Civil  Code,  since  the  only  penalty  for  failure  is 
that  such  a  partnership  cannot  maintain  an  action  until  it  has  com- 
plied with  those  sections,  and  there  is  nothing  to  prevent  such  part- 
nership being  made  defendant  to  an  action. 

B>. — Interest  Payments  on  Prior  Mortgage. — It  being  alleged  in  the 
complaint  in  such  action  that  the  encumbered  property  was  covered 
by  a  prior  mortgage,  interest  on  which  was  paid  by  the  plain- 
tiffs, to  protect  the  security  against  foreclosure  of  the  prior  mort- 
gage,   objection    to    evidence    of   these   payments   on    the   ground 
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that  it  was  not  shown  whether  thej  were  made  by  the  plaintiffB  or 
bj  their  predeceesor,  the  defendant  partnership,  was  properly  oyer- 
raled,  since,  so  far  as  the  appellants  were  concerned,  it  was  immate- 
rial which  partj  paid  the  interest,  provided  it  was  paid  to  protect 
the  security  against  foreclosure. 

Id. — TSANSFEK    OF    PROMISSORY    NOTB  —  INDORSEMENT    AFTER    ACTION 

Begun. — There  being  evidence  that  the  promissory  note  on  which  the 
action  was  brought  was  transferred  to  the  plaintiff  by  the  payee 
before  the  beginning  of  the  action,  the  court  did  not  err  in  excluding 
evidence  that  the  indorsement  of  the  note  made  by  the  payee  was 
placed  there  after  the  beginning  of  the  action,  since,  the  payee  being 
a  party  to  the  action  and  able  to  answer  as  to  any  interest  it  had  in 
the  note,  it  was  of  no  importance  whether  its  indorsement  was  placed 
on  the  note  before  or  after  the  action  was  begun.  / 

Id. — DEnciXNCT  Judgment. — ^A  deficiency  judgment  is  authorized  on  the 
foreclosure  of  an  equitable  mortgage,  in  case  the  encumbered  prop- 
erty does  not  sell  for  a  sum  sufficient  to  pay  the  debts  for  which  it 
is  security,  there  being  no  distinction  in  this  respect  between  a  trans- 
action which  constitutes  an  equitable  mortgage  under  section  2924 
of  the  Civil  Code  and  an  ordinary  mortgage. 

Id. — ^Answer  Setting  TTp  Defense  of  Fraud  —  Order  Striking  Out 
Repetitions  in  Answer. — Error  in  striking  out  parts  of  an  answer 
was  harmless  where  the  portions  stricken  (consisted  of  repetitions  of 
allegations  showing  false  representations,  and  enough  was  left  re- 
maining to  make  out  the  charge  of  fraud  stated. 

Id. — PtoMissoEY  Note — Consideration. — It  is  held  that  under  the 
facts  of  this  case  there  is  no  merit  in  the  claim  that  the  promis- 
sory note  on  which  the  suit  was  founded  was  without  consideration. 

AppEAir— Points  not  Argued  will  not  be  Considered. — The  supreme 
court  will  not  discuss  or  consider  points  which  are  not  argued  by 
the  appellants,  though  claimed  by  them  as  errors  of  the  trial  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Fred  H.  Taf  t,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Skinner  &  Skinner,  for  Appellants. 

William  Ellis  Lady,  for  Respondents. 

SHAW,  J. — The  above-named  appellants  appeal  from  the 
judgment  in  favor  of  the  plaintiffs,  from  an  order  denying 
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their  motion  for  a  new  trial,  and  from  an  order  denying  their 
motion  to  retax  costs. 

The  complaint  states  a  cause  of  action  upon  a  promissory 
note  dated  October  26,  1910,  for  seven  hundred  dollars  exe- 
cuted by  the  above-named  appellants,  payable  to  said  Halla- 
day  Motor  Car  Company,  four  months  after  date,  and  to  fore- 
close an  alleged  equitable  mortgage  upon  a  tract  of  land,  for 
the  security  of  said  note.  It  is  alleged  that  the  note  was  in- 
dorsed by  the  Halladay  Motor  Car  Company  to  the  plaintiffs 
and  that  it  is  unpaid.  With  respect  to  the  lien  on  the  real 
estate,  it  is  alleged  that  prior  to  the  execution  of  the  note  the 
defendants,  C.  M.  Qilbert  and  Eosina  Holmes,  agreed  to  ex- 
change an  automobile  for  the  said  real  property,  which  at  that 
time  belonged  to  said  Helen  ^.  Mortimer;  that  at  the  request 
of  said  Gilbert  and  Holmes,  said  Helen  B.  Mortimer  executed 
a  deed  purporting  to  convey  said  real  property  to  the  **  Halla- 
day Motor  Car  Company";  that  the  said  conveyance  was  exe- 
cuted to  enable  the  said  Halladay  Company  to  hold  the  prop- 
erty as  security  for  the  note  sued  on ;  and  that  it  was  agreed 
between  the  parties  that  the  said  conveyance  should  operate 
as  a  mortgage  upon  said  property  to  secure  the  payment  of 
the  said  note.  It  was  further  alleged  that  said  company  was 
a  partnership,  that  the  deed  was  inoperative  because  it  did  not 
contain  the  names  of  the  persons  composing  the  same,  and 
that  said  Helen  B.  Mortimer  holds  the  title  thereto  for  the 
benefit  of  the  said  appellants  and  of  the  holder  of  the  said 
note,  and  as  security  for  the  payment  thereof.  Helen  B. 
Mortimer  was  made  a  party  defendant  in  the  action,  as  also 
was  the  Halladay  Motor  Car  Company  and  the  members 
thereof,  and  they  suffered  default.  The  answer  is  extremely 
voluminous  and  contains  a  large  amount  of  irrelevant  and 
rather  incoherent  matter,  a  large  part  of  which  was  stricken 
out  on  motion  of  the  plaintiffs  and  which  need  not  be  further 
referred  to.  It  alleges  that  the  note  was  given  without  con- 
sideration and  that  it  was  procured  by  fraud  and  misrepre- 
sentation by  said  Halladay  Motor  Car  Company.  The  court 
made  findings  that  all  the  allegations  of  the  complaint  were 
true,  that  the  note  was  given  for  a  valuable  consideration  and 
was  not  obtained  by  fraud  as  alleged.  Judgment  followed  in 
accordance  with  the  findings. 

It  was  no  concern  of  these  appellants  whether  the  sum- 
mons was  properly  served  on  the  Halladay  Motor  Car  Corn- 
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pany  or  not  It  was  a  partnership,  its  members  were  parties 
defendant  to  the  action,  and  a  service  on  then  would  be  good 
against  the  company.  The  motion  to  quash  the  service  on  ihs 
company  was,  therefore,  properly  overruled. 

The  action  was  equitable  in  character.  Therefore,  the  court 
did  not  err  in  denying  the  demand  for  a  trial  by  jury. 
(Downing  v.  Le  Du,  82  Cal.  471,  [23  Pac.  202].) 

A  large  portion  of  the  record  and  of  the  appellants'  brief  is 
occupied  with  objections  growing  out  of  a  transaction  in  writ- 
ing which  appellants  claim  amounted  to  an  assignment  of  the 
note  by  the  plaintiffs  to  William  E.  Lady,  the  attorney  for  the 
plaintiffs.  The  action  was  begun  in  1912  and  the  alleged  as- 
signment to  Lady  was  not  made  until  April  1,  1914.  Where 
a  transfer  of  a  cause  of  action  is  made  while  an  action  thereon 
is  pending,  it  may  be  continued  in  the  name  of  the  original 
party.  (Code  Civ.  Proc,  sec.  385.)  The  appellants  do  not 
show  that  they  would  be  in  anywise  benefited  if  Lady  were 
substituted  as  plaintiff.  The  entire  controversy  upon  that 
subject  was  and  is  fruitless  and  immaterial.  It  is  proper  to 
say,  however,  that  the  instrument  in  question  does  not  assign 
the  note  itself  to  Lady,  but  merely  assigns  to  him  all  the  plain- 
tiffs'  right,  title,  and  interest  to  any  money  that  may  be  col- 
lected thereon,  and  it  authorized  him  to  prosecute  an  action 
therefor  in  the  name  of  the  plaintiffs  and  to  receive  any  and 
all  moneys  obtained  by  means  of  such  action. 

The  parties  and  the  judge  of  the  court  below  appear  to  have 
understood  so  well  the  transaction  in  which  the  note  was  given 
and  the  lien  created,  that  little  evidence  in  proof  of  it  was 
offered.  We  gather  its  terms  from  the  briefs  and  the  evidenoe 
which  appears  on  the  subject.  The  appellants  purchased 
from  the  Halladay  Motor  Car  Company  a  **Halladay"  auto- 
mobile and  paid  a  small  part  of  the  price  in  cash.  At  that 
time  they  owned  a  Peerless  automobile,  which  they  delivered 
to  the  Halladay  Company  to  be  sold  for  their  account,  the 
proceeds  to  be  applied  on  the  purchase  price  of  the  ''Halla- 
day" machine.  The  Halladay  Company  sold  the  Peerless 
machine  to  Helen  B.  Mortimer  in  exchange  for  a  lot  of  land 
which  she  owned.  It  was  unwilling  to  take  the  lot  as  pay- 
ment for  the  ''Halladay"  machine  and  it  asked  the  appellants 
to  execute  a  note  for  the  price,  with  the  understanding  that 
the  lot  obtained  from  Mortimer  would  be  held  by  it  as  security 
for  the  note.    This  was  agreed  to,  and  thereupon  Mortimer 
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executed  a  deed  purporting  to  convey  the  land  to  the  **Halla- 
day  Motor  Car  Company,"  the  appellants  executed  the  note 
sued  on  and  the  company  and  the  appellants  executed  an 
agreement  to  the  effect  that  if  the  lot  should  be  sold  before  the 
note  matured,  the  proceeds  should  be  applied  on  the  note, 
''but  if  not  sold  before  that  time,  then  it  shall  be  deeded  to 
the  payors  upon  the  payment  by  them  of  said  note."  After- 
ward the  Hfllladay  Company  sold  all  its  business  and  assets, 
including  this  note  and  its  interest  in  the  lot,  to  the  plaintiff, 
Vance-Canavan  Motor  Company.  The  theory  of  the  plain- 
tiffs' action  is,  as  stated  in  the  complaint,  that  the  deed  of 
Mortimer  was  ineffectual  because  of  tiie  fictitious  name  of  the 
grantee,  and  that  in  equity  she  holds  the  title  in  trust  for  all 
of  the  parties  for  the  purposes  for  which  the  deal  was  made. 
This  much  it  is  necessary  to  say  to  explain  what  follows. 

The  court  did  not  err  in  admitting  in  evidence  the  deed 
executed  by  Mortimer  to  the  Halladay  Company  over  the 
objection  that  it  was  void  because  the  grantee  was  a  fictitious 
person.  It  was  duly  executed  and  acknowledged,  and  it  was 
pertinent  as  evidence  to  prove  the  allegations  of  the  complaint 
and  to  show  that  Helen  B.  Mortimer  held  the  title  in  trust,  if 
the  theory  of  the  complaint  that  she  did  was  correct  The 
question  whether  or  not  the  deed  was  void  for  the  reason 
stated  is  of  no  importance  in  the  case.  Both  the  Halladay 
Motor  Car  Company  and  Helen  B.  Mortimer  were  made  de- 
fendants to  the  action,  the  title  was  vested  in  either  one  or  the 
other,  and  the  allegation  is  that  the  title  was  held  in  trust 
as  security  for  the  payment  of  this  note.  They  have  each 
suffered  default  and  thereby  admitted  the  facts  alleged  in  the 
complaint.  The  foreclosure  decree  will  be  effectual  regardless 
of  the  situation  concerning  the  title,  inasmuch  as  all  the  par- 
ties interested  are  parties  to  the  action,  and  a  sale  under  the 
decree  against  them  all  will  dispose  of  the  whole  title. 

It  was  not  necessary  for  the  plaintiffs  to  prove  that  the 
defendant  Halladay  Motor  Car  Company  had  complied  with 
the  requirements  of  sections  2466  and  2468  of  the  Civil  Code. 
Partnerships  having  a  fictitious  name  may  do  business  with- 
out such  compliance.  The  only  penalty  of  a  failure  is  that 
such  a  partnership  cannot  maintain  an  action  until  it  has  com- 
plied with  those  sections.  But  there  is  nothing  in  the  sections 
to  prevent  such  partnership  being  made  defendant  to  an 
action. 
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It  is  alleged  in  the  complaint  that  the  Mortimer  lot  was 
encumbered  by  a  prior  mortgage  for  six  hundred  dollars,  that 
after  the  deed  from  Mortimer  the  interest  was  paid  thereon 
by  the  plaintiffs  in  order  to  protect  the  security  and  prevent 
the  foreclosure  of  said  prior  mortgage,  and  that  said  interest 
has  not  been  repaid  by  the  appellants.  Evidence  of  these 
payments  was  offered,  to  which  the  appellants  objected  on  the 
ground  that  it  was  not  shown  whether  they  were  made  by  the 
plaintiffs  or  by  its  predecessor,  the  Halladay  Company.  So 
far  as  these  appellants  are  concerned  it  is  immaterial  which 
party  paid  the  interest,  provided  it  was  paid  to  protect  the 
security  and  prevent  foreclosure,  which  does  not  seem  to  be 
disputed.    The  objection  was  properly  overruled. 

The  appellants  claimed  at  the  trial  that  the  indorsement  on 
the  note  made  by  the  Halladay  Motor  Car  Company  was 
placed  there  after  the  beginning  of  the  action  and  the  court 
made  some  rulings  excluding  evidence  to  show  that  fact. 
There  was  evidence  as  above  indicated  that  this  note  was  trans- 
ferred to  the  plaintiff  prior  to  the  beginning  of  the  action,  in 
the  sale  of  the  assets  of  the  Halladay  Company  to  the  plain- 
tiff company.  This  transfer  was  sufficient  to  carry  the  title 
to  the  note  and  enable  the  plaintiff  company  to  sue  thereon. 
The  payee  of  the  note  was  a  party  defendant  and  could  an- 
swer as  to  any  interest  it  had  in  the  note.  It  was,  therefore, 
of  no  importance  whether  its  indorsement  was  placed  on  the 
note  before  or  after  the  action  was  begun. 

There  was  no  error  in  inserting  in  the  decree  a  provision 
for  the  recovery  of  the  deficiency  in  case  the  lot  did  not  seU 
for  a  sufficient  sum  to  pay  the  debts  for  which  it  was  security. 
There  is  no  distinction  in  this  respect  between  a  transaction 
which  constitutes  an  equitable  mortgage  under  section  2924 
of  the  Civil  Code  and  an  ordinary  mortgage.  A  deficiency 
judgment  is  authorized  in  either.  (Jones  v.  Oardner,  57  Cal. 
642.) 

The  appellants  in  their  answer  alleged  that  the  note  and 
the  agreement  to  accept  the  lot  as  security  were  procured  by 
false  representations  on  the  part  of  the  Halladay  Motor  Car 
Company  to  the  effect  that  the  lot  was  clear  of  all  encum- 
brances and  was  worth  more  than  the  amount  of  the  note. 
This  part  of  the  answer  is  extremely  voluminous  and  nearly 
every  allegation  was  repeated  more  than  once,  and  upon 
motion  of  the  plaintiff  the  court  struck  out  a  number  of  the 
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repetitions.  Enough  remains,  however,  to  make  out  the 
charge  of  fraud  as  above  stated.  The  error  in  striking  out 
the  repetitions  of  the  charge  was,  therefore,  harmless. 

The  appellants  insist  in  their  brief  that  the  note  was  given 
without  any  consideration.  The  statement  we  have  made 
heretofore  concerning  the  nature  of  the  transaction  in  which 
the  note  was  given  was  supported  by  the  evidence.  The  essen- 
tial facts  are  reaUy  not  disputed.  The  contentions  of  the 
appellants  relate  altogether  to  the  conclusions  of  law  which 
they  claim  are  to  be  deduced  from  the  facts.  The  transaction 
shows  that  the  note  was  in  fact  given  for  the  Halladay  auto- 
mobile purchased  by  the  appellants  from  the  payee  of  the 
note.  There  is  no  merit  in  the  claim  that  the  note  was  with- 
out consideration. 

We  have  discussed  all  the  points  which  tl^e  appellants  have 
argued  in  their  briefs.  A  number  of  rulings  are  mentioned 
and  the  brief  declares  that  they  are  erroneous,  but  no  argu- 
ment whatever  is  made  thereon.  There  is  no  argument  in 
support  of  the  appeal  from  an  order  denying  appellants' 
motion  to  retax  costs.  It  is  the  uniform  practice  of  this  court 
not  to  discuss  or  consider  points  which  are  not  argued  by  the 
appellants.  (Oavin  v.  Oavin,  92  Cal.  292,  [28  Pae.  567] ; 
Duncan  v.  BanrnK,  U2  Cal.  689,  [76  Pac.  661] ;  People  v. 
Glaee,  139  Cal.  163,  [72  Pac.  965] ;  People  v.  Woon  Tuck  Wo. 
120  Cal.  297,  [52  Pac.  833].)  For  that  reason  we  decline  to 
discuss  the  questions  above  mentioned. . 

The  judgment  and  the  orders  appealed  from  are  afiSrmed. 

Sloss,  J.,  and  BiehardSi  J.,  pro  ten^,  concurred. 


J    [L.  A.  No.  3056.    In  Bank.— July  80,  1918.] 

MARGARET  R.  ROSE,.AppeUant,  v.  SOUTHERN  TRUST 
COMPANY  (a  Corporation),  Executor,  etc.,  Respond- 
ent. 

Evidence — Several  Facts — Qbnebal  Offeb. — ^Where  an  offer  of  ©vi- 
denoe  includes  different  propositions,  grouped  together,  parts  of  ths 
ofPer  being  vulnerable  to  an  objection  made,  the  objection  should 
be  sustained. 
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IiK — ^AonoN  Against  Kzecdtos— Testihont  Given  at  Fobmib  Teial 
iNADMissiBUL — Is  an  action  against  an  executor  for  services  ren* 
dered  the  decedent,  neither  the  testimonj  of  the  plaintiff  given  at 
a  former  trial  nor  her  deposition  taken  therein  are  admissible,  in 
Tiew  of  the  provisions  of  subdivision  3  of  section  1880  of  the  Code 
of  Civil  Procedure. 

Id. — DiSQUALincATioN  OF  Witnesses — Consteuction  of  Section  1870, 
Subdivision  8,  anb  Section  1880,  Subdivision  3,  Code  of  Civil 
Pbocbdube. — The  provisions  of  subdivision  8  of  section  1870  of  the 
Oode  of  Civil  Procedure,  relating  to  the  testimony  of  witnesses  gen* 
eiallj,  do  not  apply  to  the  testimony  of  a  party  who  is  made  incom- 
petent as  a  witness  by  subdivision  3  of  section  1880  of  that  code. 

Ii>.— Testimony  Given  in  Fobmeb  Tbial— Heabsay. — The  testimony 
and  deposition  of  the  plaintiff  given  in  a  former  trial  are  purely 
hearsay,  and  if  not  admissible  under  section  1880,  subdivision  8, 
of  the  Code  of  Civil  Procedure,  cannot  be  admitted,  because  of  the 
fkct  that  the  decedent  had  testified  on  the  same  subject  and  that 
tuch  testimony  is  available,  said  decedent  having  died  before  the 
second  trial  and  her  executor  substituted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Willis  L  Morrison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  W.  Schenck,  and  Richard  Kittrelle,  for  Appellant 

B.  J.  Fleming,  W.  N.  Qoodwin,  Hunsaker  &  Britt,  and 
Le  Boy  M.  Edwards,  for  Respondent 

MELVIN,  J. — This  case  was  twice  heard  by  the  district 
court  of  appeal  and  upon  the  original  hearing  an  opinion  was 
prepared  by  Mr.  Justice  Works  (serving  pro  tempore).  It 
was  in  part  as  follows : 

''This  is  an  appeal  from  the  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial. 

**The  action  was  commenced  against  Prances  L.  Mooers,  but 
she  has  since  died  and  respondent  has  been  substituted  as  her 
executor.  Appellant  sought  a  recovery  of  the  amount  alleged 
to  be  due  upon  a  contract  by  which  Mrs.  Mooers  agreed  to 
pay  Mrs.  Rose  the  sum  of  five  thousand  dollars  for  acting  as 
her  nurse  and  companion  during  a  journey  to  Europe.  The 
trip  was  taken  and  upon  the  return  of  the  parties  certain 
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troubles  arose  bet\7een  them  which  ended  in  action  brought 
by  Mrs.  Mooers  against  Mrs.  Rose.  That  litigation  will,  for 
convenience,  be  referred  to  as  the  old  case.  It  is  necessary  to 
describe  that  case  only  to  the  extent  of  saying  that  it  involved 
the  question  whether  a  sum  of  money  which  passed  between 
the  parties  had  to  do  with  a  certain  transaction  concerning 
corporate  stock,  or  whether  it  related  to  the  contract  sued  on 
in  this  action.  The  death  of  Mrs.  Mooers  occurred  before  the 
trial  of  the  present  action. 

**At  the  trial  of  this  action  the  appellant  offered  in  evi- 
dence a  part  of  the  transcribed  testimony  of  Mrs.  Mooers  in 
the  old  case  and  it  was  received  without  objection.  A  por- 
tion of  the  testimony  of  Mrs.  Rose  in  that  case  was  then 
offered,  but  objection  was  made  and  the  evidence  was  ex- 
cluded. The  correctness  of  the  ruling  is  challenged  and  the 
first  question  on  this  appeal  is  presented.  The  evidence  was 
refused  admission  under  the  language  of  subdivision  3  of  sec- 
tion 1880  of  the  Code  of  Civil  Procedure,  whiob,  with  the 
introductory  portions  of  the  section,  reads:  *The  following 
persons  cannot  be  witnesses :  .  .  .  Parties  or  assignors  of  par- 
ties to  an  action  or  proceeding,  or  persons  in  whose  behalf  an 
action  or  proceeding  is  prosecuted,  against  an  executor  or 
administrator  upon  a  claim,  or  demand  against  the  estate  of 
a  deceased  person,  as  to  any  matter  or  fact  occurring  before 
the  death  of  such  deceased  person. '  Subdivision  8  of  section 
1870  of  the  same  code  provides  that  *The  testimony  of  a  wit- 
ness deceased,  or  out  of  the  jurisdiction,  or  unable  to  testify, 
given  in  a  former  action  between  the  same  parties*  as  those 
in  a  present  litigation,  'relating  to  the  same  matter'  as  that 
involved  in  such  litigation,  is  receivable  in  evidence  therein. 
The  appellant  contends  that  the  testimony  of  Mrs.  Mooers  in 
the  old  case  was  admissible  under  the  section  last  quoted  and 
that,  therefore,  the  provisions  of  section  1880  cannot  operate 
to  exclude  the  testimony  of  Mrs.  Rose  in  the  same  case." 

A  decision  was  reached  regarding  the  admissibility  of  the 
proffered  testimony,  but  upon  motion  the  case  was  reheard 
and  then  for  the  first  time  a  new  question  was  presented. 
The  district  court  of  appeal  then  decided,  upon  the  authority 
of  Stone  V.  Hunt,  114  Mo.  66,  [21  S.  W.  454],  that  even  con- 
ceding that  Mrs.  Rose's  testimony  was  receivable  at  all,  it 
could  only  be  admitted  as  to  matters  covered  by  the  testimony 
of  Mrs.  Mooers  which  had  been  allowed  without  objection  a 
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place  in  the  record ;  and  that  since  some  of  the  testimony  of 
Mrs.  Rose,  offered  over  respondent's  objection,  was  not  perti- 
nent to  the  subjects  covered  by  the  testimony  of  Mrs.  Mooers, 
the  court  properly  rejected  all  of  the  evidence,  the  rule  being 
that  where  an  offer  of  evidence  includes  different  propositions, 
grouped  together,  parts  of  the  offer  being  vulnerable  to  an 
objection  made,  the  objection  should  be  sustained.  (Swaffard 
V.  Board  of  Education,  127  Cal.  484,  [59  Pac.  900].)  While 
the  rule  is  announced  correctly  by  the  district  court  of  appeal, 
we  have  some  doubt  of  its  applicability  in  this  case,  because 
of  the  general  nature  of  the  objection  to  the  transcript  of  tes- 
timony as  offered.  There  was  nothing  in  the  offer  which  indi- 
cated the  intention  of  the  plaintiff  to  prove  all  the  facts  as  a 
whole  or  none  of  them,  and  in  view  of  the  authority  of  Lick  v. 
Diaz,  37  Cfl.  437-446,  we  are  inclined  to  the  belief  that  the 
court's  ruling  upon  the  objection  to  the  admission  of  the 
proffered  portion  of  the  transcript  may  not  be  upheld  upon 
the  gipund  that  the  inadmissibility  of  a  part  vitiated  the 
whole  offer. 

It  is  not  necessary,  however,  to  discuss  this  subject  at 
length,  as  we  are  persuaded  that,  in  view  of  the  provisions  of 
subdivision  3  of  section  1880  of  the  Code  of  Civil  Procedure, 
neither  the  testimony  of  Mrs.  Rose,  given  at  the  former  trial, 
nor  her  deposition,  which  was  also  offered,  was  admissible. 

The  rule  of  section  1870,  subdivision  8,  of  the  Code  of  Civil 
Procedure  does  not  apply  to  the  testimony  of  a  party  who  is 
incompetent  under  the  provisions  of  section  1880,  subdivision 
3,  of  the  same  code.  The  provisions  of  subdivision  8  of  sec- 
tion 1870  of  the  Code  of  Civil  Procedure  relating  to  the  testi- 
mony of  witnesses  generally  does  not  apply  to  the  testimony 
of  a  party  who  is  made  incompetent  as  a  witness  by  subdivi- 
sion 3  of  section  1880.  A  disqualified  witness  is  not  one  who 
is  merely  ''unable  to  testify."  Such  a  witness  must  not  tes- 
tify. In  the  case  on  trial  Mrs.  Rose  was  entirely  able  and 
doubtless  willing  to  take  the  stand  and  to  give  her  testimony, 
but  the  law  declared  that  she  could  not  be  a  witness  as  to  any 
matter  or  fact  occurring  before  the  death  of  Mrs.  Mooers.  To 
say  that  such  inhibition  created  merely  an  inability  to  testify 
would  ignore  the  clear  meaning  of  simple  language.  From 
their  juxtaposition  in  the  statute  the  words  ''unable  to  tes- 
tify" refer  not  to  a  legal  but  to  a  physical  inability  to  appear 
upon  the  witness-stand  and  there  to  give  testimony.    The 
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ruling  of  the  court  in  refusing  to  admit  the  transcript  of  the 
testimony  of  Mrs.  Rose  given  at  the  trial  of  another  action 
was,  tiierefore,  entirely  proper. 

If  the  testimony  of  Mrs.  Bose  is  inadmissible  under  section 
1880,  subdivision  3,  thare  is  no  ground  for  holding  it  admis- 
sible at  all.  It  is  purely  hearsay,  and  to  permit  the  introduc- 
tion because  of  the  fact  that  the  decedent  had  testified  on  the 
same  subject  and  that  such  testimony  was  available  would  be 
judicial  legislation. 

The  deposition  of  plaintiff  taken  in  the  former  action  was 
also  offered  and  rejected.  It  was  clearly  inadmissible  upon 
the  principles  discussed  above  and  upon  the  authority  of  Mit- 
chell V.  Haggenmeyer,  51  Cal.  108. 

Our  conclusion  upon  these  matters  makes  it  unnecessary  to 
pass  upon  the  question  whether  or  not  the  superior  court  cor- 
rectly held  that  the  claim  sued  upon  was  barred  by  the  statute 
of  limitations. 

The  judgment  and  order  are  affirmed. 

Wilbur,  J.,  SlosB,  ST.,  Shaw,  J.,  Richards,  J.,  pro  tern., 
Lorigan,  J.,  and  Angellotti,  C.  J.,  concurred. 

Rehearing  denied. 


[L.  A.  No.  4575.    Department  One.— July  80,  1918.] 

W.  H.  A,  SHERMAN,  Appellant,  v.  PERCY  L.  HARLEl 
et  al..  Respondents. 

OOBPOBATIOKS — StOCK  SuBSCBIPTIONS — STOCK  ISSUED  FOB  CONSIDEBATION 

Lbss  Than  Pab  Value — ^Liability  op  Stockholdeb. — When  b  cor- 
poration, at  the  inception  of  its  enterprise,  issues  its  stock  as  fully 
paid  for  a  consideration  less  than  the  par  value  of  such  stock,  the 
subscribers  giving  such  consideration  are  liable  to  its  creditors  for 
the  unpaid  portion  of  the  subscription. 

Id. — ^Basis  or  Liability^Presumption  Belied  on  by  Cbeditobs. — The 
basis  of  such  doctrine  of  liability  is  that  the  credit  was  given  in  reli- 
ance on  the  presumption  that  fuU  par  value  was  received  by  the  cor- 
poration for  the  stock  issued  as  fully  paid. 

Id. — Exception  to  Rule  op  Liability— -Pull  Knowledge  by  Dieditob 
— Estoppel. — ^Where  the  particular  creditor,  at  the  time  credit  was 
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giTea,  had  full  knowledge  of  the  difference  between  the  par  value 
of  the  stock  of  a  corporation  and  the  value  of  the  property  received 
for  it,  an  exception  exists  to  the  rule  of  liability  of  the  stockholder 
for  the  portion  of  the  subscription  unpaid,  since  a  creditor  who  deals 
vrith  the  corporation  with  full  knowledge  of  the  manner  in  which  its 
shares  have  been  paid  for  is  not  defrauded  by  the  taking  of  over- 
valued property  as  payment  of  stock,  and  is  estopped  to  raise  that 
question. 

lb.— Appuoation  or  Monets  Collbotkd. — ^A  creditor  who  held  two  judg- 
ments against  a  corporation,  on  one  of  which  judgments  stockholders 
of  the  corporation  were  liable  to  the  amount  of  their  unpaid  stock 
subscriptions,  but  as  to  the  other  judgment  there  was  no  such  stock- 
holder's liability,  did  not  have  the  right  to  apply  equally  on  both 
judgments  moneys  received  by  him  from  those  stockholders  who 
settled  with  him  on  account  of  their  alleged  liability  for  unpaid  sub- 
•eriptions,  but  was  bound  to  apply  the  whole  sums  so  received  to  the 
settlement  of  the  obligation  and  judgment  upon  which  they  were 
liable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stutsman  &  Stutsman,  and  Maurice  F.  Enderle,  for  Appel- 
lant. 

William  Ellis  Lady,  and  O.  E.  Harpham,  for  Respondents. 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  the  defendants'  favor,  in  an  action  brought  by  plain- 
tiff, as  the  holder  of  two  judgments  against  a  corporation 
known  as  the  Oleum  Development  Company,  to  recover  from 
said  defendants  the  several  amounts  claimed  to  be  due  upon 
their  stockholders'  liability  for  the  unpaid  portion  of  their 
subscription  to  the  stock  of  the  said  corporation.  The  facts 
of  the  case,  as  embodied  in  the  findings  of  the  court,  may  be 
summarised  as  follows: 

The  Oleum  Development  Company  was  originally  incorpo- 
rated under  the  name  of  the  Clark  Copper  Company  and 
under  the  laws  of  the  state  of  Arizona,  but  for  the  purpose  of 
doing  business  in  the  state  of  California,  with  a  capital  stock 
of  one  million  two  hundred  and  fifty  thousand  dollars,  divided 
into  that  number  of  shares  with  a  par  value  of  one  dollar  per 
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share.  Shortly  after  its  organization  the  corporation  pur- 
chased six  undeveloped  mining  claims  in  the  county  of  Inyo, 
California,  and  as  the  purchase  price  thereof  issued  in  one 
certificate  the  entire  amount  of  its  said  capital  stock  as  fully 
paid-up  stock,  delivering  the  same,  to  one  H.  L.  Perqy,  as  one 
of  the  owners  and  as  trustee  for  the  other  owners  of  said  min- 
ing claims.  The  court  finds  that  the  actual  value  of  the  min- 
ing claims  was  never  in  excess  of  $29,333  and  that  the  direc- 
tors of  the  corporation  knew  this  fact  at  the  time  of  their 
acquisition,  but  believed  in  good  faith  that  they  could  be  de- 
veloped in  a  value  equal  to  the  capitalization  of  the  corpora- 
tion. Upon  their  attempted  development  this  did  not  prove 
to  be  the  case,  as  a  result  of  which  said  Percy  returned  the 
certificate  of  stock  which  he  had  received  as  the  purchase  price 
of  said  mining  claims  to  the  treasury  of  the  corporation,  and 
they  thereafter  issued  to  said  Percy  and  his  associates  seven 
hundred  and  seventy-five  thousand  shares  of  said  stock  to  be 
used  as  promotion  stock.  A  little  later  Percy  and  his  associ- 
ates returned  to  the  treasury  six  hundred  and  ninety-five 
thousand  shares  of  this  issue  in  order  to  set  at  rest  some  dis- 
satisfaction, and  there  was  presently  issued  to  Percy  and  his 
associates  two  hundred  and  ninety-five  thousand  of  these 
shares,  for  which  they  paid  into  the  treasury  of  the  corpora- 
tion the  sum  of  forty  thousand  dollars.  Not  long  thereafter 
the  corporation  sold  one  hundred  and  sixty-five  thousand 
shares  of  its  capital  stock  then  in  its  treasury  to  other  per- 
sons, receiving  therefor  the  sum  of  ten  cents  per  share.  Out 
of  this  somewhat  confused  series  of  transactions  the  court 
finds  that  the  corporation  emerged  with  an  issued  capital 
stock  of  four  hundred  and  sixty  thousand  shares.  For  two 
hundred  and  ninety-five  thousand  shares  it  had  received  in 
property  and  money  from  said  Percy  and  his  associates  an 
amount  not  exceeding  thirty-seven  and  fifty  one-hundredths 
cents  per  share,  and  for  the  remaining  one  hundred  and  sixty- 
five  thousand  shares  of  stock  it  had  received  the  sum  of  ten 
cents  per  share.  All  of  this  stock  was  issued  as  fully  paid-up 
stock  by  the  corporation,  and  the  defendants  in  this  action 
became  the  owners  thereof,  either  directly  by  purchase  from 
the  corporation  or  from  Percy  and  his  associates,  or  mediately 
through  purchase  in  the  open  market.  In  the  meantime  the 
name  of  the  corporation  was  changed  to  the  Oleum  Develop- 
ment Company  and  under  this  latter  name  the  corporation, 
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after  the  above  transactions  had  been  consummated,  executed 
and  delivered  two  promissory  notes  for  value  received;  each 
approximately  for  the  sum  of  ten  thousand  dollars,  one  of 
said  notes  being  made  and  delivered  to  a  corporation  known 
as  Fairbanks-Morse  &  Company  and  the  other  being  made  and 
delivered  to  a  corporation  known  as  the  Fielding  J.  Stilson 
Company.  Fielding  J.  Stilson  himself  was,  it  appears,  the 
vice-president  and  general  manager  of  the  Oleum  Develop- 
ment Company.  Subsequent  to  the  making  and  issue  of  tne 
said  last-named  note,  he  caused  the  said  Fielding  J.  Stilson 
Company  to  transfer  it  to  the  Fairbanks-Morse  Company  as 
collateral  security  for  the  first-named  note.  Neither  of  these 
notes  was  paid,  in  consequence  of  which  the  Fairbanks-Morse 
Company  assigned  them  to  the  plaintiff  in  this  action  for  col- 
lection. The  plaintiff  thereupon  brought  separate  actions 
upon  each  of  these  notes  against  their  maker  and  recovered 
two  separate  judgments  thereon.  Judgment  upon  the  note 
given  to  the  Fairbanks-Morse  Company  being  for  the  sum  of 
$10,269.17  and  judgment  upon  the  note  given  to  the  Fielding 
J.  Stilson  Company  being  for  the  sum  of  $9,785.70.  Execu- 
tions upon  each  of  these  judgments  being  returned  unsatis- 
fied, the  plaintiff  commenced  this  action  against  the  stock- 
holders of  the  Oleum  Development  Company  to  recover  the 
amounts  alleged  to  be  due  from  each  upon  the  amount  of  his 
unpaid  subscription  to  the  capital  stock  of  the  said  corpora- 
tion. After  the  commencement  of  this  action  and  before  the 
trial  thereof,  the  plaintiff  collected  from  a  considerable  num- 
ber of  the  stockholders  joined  as  defendants  herein,  other  than 
the  respondents  herein,  various  sums  of  money  upon  their  lia- 
bility as  stockholders,  under  section  322  of  the  Civil  Code. 
Said  sums  of  money  so  collected  aggregated  the  sum  of 
$6,970.83.  The  plaintiff  also  during  the  pendency  of  this  suit 
collected  from  various  other  stockholders  other  than  respond- 
ents herein  sums  aggregating  $11,676.95  upon  their  alleged 
liability  for  the  balance  of  their  unpaid  subscriptions.  In 
making  these  payments  to  the  plaintiff  these  stockholders  did 
not  make  any  direction  as  to  how  the  money  so  paid  by  them 
should  be  applied  upon  the  two  judgments  held  by  plaintiff 
against  this  corporation,  nor  did  the  corporation  itself  make 
any  direction  as  to  the  application  of  these  payments  by  its 
stockholders  on  account  of  its  obligations,  nor  did  the  Fielding 
J-  Stilson  Company  make  any  direction  or  request  that  the 
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moneys  collected  on  account  of  the  judgment  which  was  based 
upon  the  note  which  it  had  assigned  to  the  Fairbanks-Moise 
Company  as  collateral  security  for  the  note  made  directly  to 
the  corporation  be  applied  to  the  payment  and  satisfaction  of 
the  Pairbanks-Morse  Company  judgment.  Accordingly  the 
plaintiff,  as  these  several  amounts  were  collected  from  the 
stockholders  with  whom  he  settled,  applied  the  same  equally 
on  account  of  the  two  judgments  held  by  him.  The  foregoing 
facts  were  all  found  by  the  court  upon  the  trial  of  this  action 
and  were  based  upon  sufficient  proofs.  In  addition  thereto, 
evidence  was  offered  on  behalf  of  the  defendants,  from  which 
the  court  made  a  further  finding  to  the  effect  that  at  the  time 
the  Fielding  J.  Stilson  Company  extended  the  credit  to  the 
Oleum  Development  Company  for  which  the  xxote  to  it  was 
given,  it  was  fully  aware  of  the  transactions  regarding  the 
original  issue  of  the  capital  stock  of  the  Clark  Copper  Com- 
pany, as  above  set  forth,  and  knew  that  the  stock  issued  by  it 
in  the  course  of  said  transaction  was  issued  as  fully  paid-up 
stock,  and  knew  that  at  the  time  of  its  issuance  in  payment 
for  said  unpatented  mining  claims  they  were  not  worth  in  ex- 
cess of  $29,333,  and  ''that  said  Fielding  J.  Stilson  Company 
did  not  give  credit  to  the  Oleum  Development  Company  upon 
the  assumption  that  its  stock  issued  as  fully  paid-up  stock 
had  been  paid  for  in  property  equal  in  cash  value  to  the  par 
value  of  the  stock  issued  therefor,  or  upon  the  assumption  that 
said  Oleum  Development  Company  had  received  for  the  whole 
issue  of  its  capital  stock  aught  other  than  six  undeveloped  un- 
patented mining  claims  of  a  value  not  exceeding  $29,333 ;  that 
said  Fielding  J.  Stilson  Company  knew  that  the  defendants 
bought  said  Oleum  Development  Company  stock  as  fully 
paid-up  stock.''  As  a  conclusion  of  law  from  the  foregoing 
findings  of  fact  the  court  found: 

**That  plaintiff  herein  is  not  entitled  to  recover  from  the 
defendants  any  sum  or  sums  upon  their  liability  as  such  stock- 
holders to  the  said  Oleum  Development  Company,  under  his 
said  judgment  recovered  in  cause  No.  92,740,  for  the  reason 
that  the  said  Fielding  J.  Stilson  Company,  a  corporation,  did 
not  extend  credit  to  the  said  Oleum  Development  Company,  a 
corporation,  in  reliance  upon  the  assumption  that  full  par 
value  had  been  received  by  the  said  last-named  corporation 
for  the  stock  it  had  issued  as  fully  paid. 
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"That  plaintiff  herein,  as  judgment  creditor  under  causes 
No.  92,740  and  92,741  did  not  have  the  right  to  apply  any 
portion  of  said  sum  of  eleven  thousand  six  hundred  seventy- 
six  and  95/100  dollars  ($11,676.95)  collected  as  above  stated, 
upon  the  amount  due  under  the  judgment  obtained  in  cause 
No.  92,740,  and  that  said  plaintiff  did  not  have  the  right  to 
direct  his  said  attorneys  to  make  application  of  any  portion 
of  said  sum  so  collected  in  satisfaction  of  the  judgment 
obtained  in  said  cause  No.  92,740,  for  the  reason,  firstly,  that 
he  was  not  entitled  to  recover  against  the  stockholders  under 
said  judgment,  and,  secondly,  that  the  relation  of  debtor  and 
creditor  does  not  exist  between  defendant  stockholders  of  a 
corporation  and  a  judgment  creditor  thereof  in  an  action  to 
enforce  the  payment  by  such  creditor  of  the  unpaid  balance 
due  upon  the  par  value  of  the  capital  stock  from  such  stock- 
holders to  such  corporation,  the  right  to  make  application  by 
a  creditor  existing  only  where  such  relation  exists;  and  the 
court  further  concludes  that,  because  the  amount  so  collected 
as  above  exceeds  the  amount  due  to  plaintiff  under  his  judg- 
ment in  cause  No.  92,741,  plaintiff  is  not  entitled  to  recover 
anything  in  this  action  from  said  defendants,  and  judgment 
is  accordingly  ordered  to  be  entered  herein  in  favor  of  said 
defendants  and  against  plaintiff  for  their  costs." 

Upon  the  basis  of  these  findings  and  conclusions  of  law  the 
court  rendered  judgment  in  favor  of  the  defendants. 

The  appellant  makes  two  points  upon  appeal  from  this 
judgment,  neither  of  which,  we  think,  can  be  sustained.  The 
first  of  these  is  that  as  to  the  so-called  Stilson  note  and  judg- 
ment the  fact  that  the  Fielding  J.  Stilson  Company,  at  the 
time  it  extended  credit  to  and  took  the  note  of  the  Oleum 
Development  Company,  was  fully  aware  of  the  transactions 
through  which  the  corporation  had  caused  to  be  issued  the 
large  portion  of  its  capital  stock  as  fully  paid-up  stock  for  a 
consideration  in  property  and  value  amounting  to  less  than 
one-third  in  value  of  the  par  value  of  its  stock  heretofore 
issued,  was  insufficient  to  justify  a  conclusion  of  law  that  the 
plaintiff  was  not  entitled  to  recover  on  the  Stilson  note  and 
judgment,  anything  from  these  defendants  upon  their  stock- 
holders' liability  for  the  unpaid  portion  of  their  subscription. 
It  may  not  be  questioned  that  as  a  general  rule  the  law  is  well 
settled  in  this  state  that  when  at  the  inception  of  its  enter- 
prise a  corporation  issues  its  stock  for  a  consideration  in 
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money  or  property  of  admitted  value  less  than  the  par  value 
of  such  stock,  the  subscribers  to  such  stock  giving  such  con- 
sideration  are  liable  to  the  corporation  and  to  its  creditors 
for  the  unpaid  portion  of  the  subscription.  {Vermont 
Marble  Co.  v.  Declez  etc.  Co.,  135  Cal.  579,  [87  Am.  St.  Rep. 
143,  56  L.  B.  A.  728,  67  Pac.  1057] ;  Herron  v.  Shaw,  169 
Cal.  668,  [Ann.  Gas.  1915A,  1265, 133  Pac.  488] ;  J.  F.  Lucey 
Co.  V.  McMullen,  anie,  p.  425,  [173  Pac.  1000].)  The  basis 
of  this  doctrine,  as  is  well  stated  in  the  case  of  Herron  v. 
Shaw,  supra,  is  that  credit  is  given  in  reliance  on  the  pre- 
sumption that  full  par  value  has  been  received  by  the  corpo- 
ration for  the  stock  it  haa  issued  as  fully  paid.  Where,  how- 
ever, it  appears,  as  it  does  in  this  case,  from  the  pleadings, 
the  uncontradicted  proofs,  and  the  clear  and  positive  findings 
of  the  court  that  the  particular  creditor  at  the  time  the  credit 
was  given  extended  the  credit  with  full  knowledge  of  the 
difference  between  the  par  value  of  the  stock  and  the  value 
of  the  property  received  for  it,  an  exception  to  the  rule  exists. 
This  exception  and  the  reason  for  it  is  well  stated  in  4  Thomp- 
son on  Corporations,  second  edition,  section  3983,  as  follows : 
"On  principle  and  authority,  a  creditor  who  deals  with  the 
corporation  wi^h  full  knowledge  of  the  manner  in  which  its 
shares  have  been  paid  for,  is  not  ^defrauded  by  the  taking  of 
overvalued  property  as  payment  of  stock,  and  is  estopped  to 
raise  that  question."  And  in  Morawetz  on  Private  Corpora- 
tions, section  829,  the  rule  is  stated  as  follows:  ''So  if  the 
capital  of  a  corporation  was  declared  to  be  fully  paid  up  in 
consideration  of  specific  property  of  less  value  than  the 
amount  of  the  capital,  a  person  who  should  voluntarily  deal 
with  the  company  knowing  the  character  and  value  of  the 
property  so  transferred  to  the  company,  would  have  no  claim 
upon  the  shareholders  for  any  further  contribution  of  capital. 
By  voluntarily  dealing  with  the  company  under  the  circum- 
stances, he  must  be  deemed  to  have  consented  to  the  existing 
arrangement,  the  company  and  its  shareholders  having  offered 
to  contract  only  upon  these  terms." 

In  10  Cyc.  478,  title  ''Corporations,"  the  author,  in  discus- 
sing this  matter,  says:  "On  whatever  theory  the  conclusion  is 
based,  the  rule  seems  to  be  that  those  who  extend  credit  to 
the  corporation  with  full  knowledge  of  the  manner  in  which 
its  shares  have  been  paid  for,  if  at  all,  cannot  charge  its 
shareholders  with  any  such  difference  between  real  value  and 
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fictitious  value  in  case  of  payment  in  property."  (See,  also, 
Firdetter  v.  AppletoTi,  195  Pa.  St  349,  [45  Atl.  1063] ;  Dead- 
wood  etc.  Bank  v.  Onsiin  Minerva  Con.  Min,  Co.,  42  Minn.  327, 
[18  Am.  St.  Rep.  510,  6  L.  R.  A.  676,  44  N.  W.  198] ;  Easton 
Nat.  Bank  v.  American  Brick  cfe  TUe  Co.,  70  N.  J.  Bq.  732,  [10 
Ann.  Cas.  84,  8  L.  E.  A.  (N.  S.)  271,  64  Atl.  917] ;  Ad4tmant 
Mfg.  Co.  V.  Wallace,  16  Wash.  614,  [48  Pac.  415] ;  Lea  v.  Iron 
etc.  Co.,  119  Ala.  271,  [24  South.  28].)  It  would  thus  seem 
that  the  foregoing  exception  to  the  general  rule  regarding 
the  liability  of  stockholders  for  their  unpaid  subscriptions 
must  be  given  full  application  to  the  case  at  bar.  It  follows 
that  the  Fielding  J.  Stilson  Company  had  no  right  of  re- 
course upon  the  stockholders  of  the  Oleum  Development  Com- 
pany; therefore,  that  the  plaintiff  as  the  transferee  of  their 
note  after  maturity  had  no  such  right  of  recovery.  This 
brings  us  to  the  second  point  made  by  appellant  wherein  it  is 
contended  that  the  trial  court  erred  in  refusing  to  approve 
the  plaintiff's  effort  to  apply  the  moneys  received  by  him 
from  those  stockholders  who  settled  with  him  on  account  of 
their  alleged  liability  for  unpaid  subscriptions,  equally  to 
both  of  the  judgments  upon  which  this  action  was  predicated. 
The  total  amount  so  received  by  plaintiff  on  account  of  his 
claim  against  said  stockholders  for  their  unpaid  subscriptions 
was  the  sum  of  $11,676.95,  which  would  have  more  than 
sufficed,  had  it  all  been  applied  to  the  Fairbanks-Morse  judg- 
ment, to  have  fully  satisfied  the  same;  that  it  should  have 
been  so  applied  seems  incontrovertible  in  view  of  our  above 
conclusion  that  the  holders  of  the  Stilson  note  and  of  the 
judgment  based  thereon  had  no  right  of  recovery  against  any 
of  the  stockholders  of  the  Oleum  Development  Company  on 
account  of  their  unpaid  subscriptions.  Having  no  such  right 
of  action,  the  plaintiff  could  have  had  no  right  of  direction 
of  any  sums  paid  by  such  stockholders  to  the  payment  of  an 
obligation  for  which  they  were  not  liable,  but  was  bound  to 
apply  the  whole  of  such  sums  so  received  to  the  settlement 
of  the  obligation  and  judgment  upon  which  they  were  liable, 
namely,  upon  the  Fairbanks-Morse  judgment.  The  court, 
therefore,  rightly  directed  that  such  application  of  all  of  the 
sums  so  received  by  the  plaintiff  shotfld  be  made;  and  since 
the  effect  of  such  application  would  be  to  fully  pay  the 
amount  of  said  last-named  judgment,  and  since,  as  we  have 
already  seen,  the  respondents  herein  were  not  liable  upon  the 
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indebtedness  of  the  corporation  evidenced  by  the  Stilson 
judgment,  it  follows  that  the  conclusion  of  the  trial  court  that 
the  plaintiff  was  not  entitled  to  recover  upon  either  judgment 
was  correct 
Judgment  afSrmed. 

8haw,  J.,  and  Slosi^  J.,  concurred. 


[(Mm.  No.  8141.    In  Bank.— J11I7  80,  1918.] 

In  the  Matter  of  the  Application  of  SAM  PABB  for  a  Writ 
of  Habeas  Corpus. 

ObNsnriiTioNAL  Law  —  Statutes — ^Police  Poweb  —  BsGui^ATiNa  "Tip- 
PINO." — ^The  police  power  of  the  state  may  be  inToked  to  prevent 
bj  regulation  eome  of  the  evilfl  arising  from  the  tipping  eustom 
in  places  where  it  has  developed  almost  into  organized  blackmail. 

Id. — Fbebdom  or  Contbaot. — Contracts  to  work,  contracts  to  emploji 
and  liberty  freely  to  make  such  contracts,  come  under  the  protection 
of  article  I  of  the  constitution. 

Id. — Freedom  to  Oonteact  Qualitied  by  Pouce  Powebs. — ^The  consti- 
tutional 'guaranty  freely  to  make  contracts  of  employment  is  quali- 
fied by  the  legislative  authority  to  enact  proper  laws  under  the  police 
powers  of  the  state. 

Id. — ^LsozsLATivx  Discbetion. — ^Liarge  dlscrdiion  is  vested  in  the  legisla- 
ture in  determining  the  proper  subjects  for  the  exercise  of  the  police 
power  and  also  the  methods  of  putting  that  power  in  foree  by 
statutes. 

Id. — Ck)UBT8'-'I>nTT  nr  Passino  on  Poucb  Laws. — ^Courts,  in  passing 
upon  the  constitutionality  of  such  laws,  must  determine  whether 
or  not  the  legislative  discretion  has  been  exercised  in  such  manner 
as  to  interfere  unduly  with  the  right  of  contract 

Id. — Masteb  and  Levant— Oontbact  to  Surbendeb  Tips  to  Employeb. 
There  is  nothing  essentially  immoral  in  a  contract  between  employer 
and  employee  whereby  the  employee  agrees  to  work  for  a  certain 
wage  and  to  surrender  all  tips  to  his  employer. 

Id. — Statute  Bboulatino  Disposition  of  Tips — Cbiminal  Law — Stat- 
ute Invalid. — The  statute  forbidding  employers  to  demand  or  re- 
ceive from  employees  any  portion  of  any  tips  or  gratuities  received 
1^  them  under  a  penalty  of  fine  or  imprisonment  is  void  because  in 
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conflict  with  the  "due  process"  provision  of  the  constitution  of  the 
United  States,  and  with  lection  18  of  article  I  of  the  constitution  of 
California. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Sheriff  of  the  City  and  County  of  San  Francisco, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oscar  Samuels,  and  J.  Samuels,  for  Petitioner. 

Boche  &  Johnson,  for  Labor  Commissioners. 

John  T.  Williams,  for  Thos.  F.  Finn,  Sheriff. 

MELVIN,  J. — ^A  writ  of  Jiaieas  corpus  was  issued  upon  the 
petition  of  Sam  Farb,  found  guilty  under  a  complaint  char- 
ging him  with  violation  of  chapter  172  of  the  Statutes  of 
California  of  1917.  It  is  conceded  by  petitioner's  counsel 
that  the  one  question  involved  in  a  final  determination  of 
this  matter  is  whether  or  not  that  part  of  the  statute  is  con- 
stitutional which  prohibits  an  employer  from  entering  into  a 
contract  requiring  an  employee  to  surrender  to  the  employer 
all  tips  or  gratuities  received  for  services  rendered  to  tha 
public  on  behilf  of  the  employer.  The  part  of  the  act  perti- 
nent to  this  discussion  is  as  follows: 

"Any  employer  or  agent  or  representative  of  an  employer 
or  other  person  having  authority  from  his  employer  to  hire, 
employ  or  direct  the  services  of  other  persons  in  the  employ- 
ment of  said  employer,  who  shall  demand  or  receive  directly 
or  indirectly  from  any  person  then  in  the  employment  of  said 
employer,  any  fee,  gift  or  other  remuneration  or  considera- 
tion, or  any  part  or  portion  of  any  tips  or  gratuities  received 
by  such  employee  while  in  the  employment  of  said  employer, 
in  consideration  or  as  a  condition  of  such  employment  or 
hiring  or  employing  any  person  to  perform  such  services  for 
such  employer  or  of  permitting  said  person  to  continue  in 
such  employment,  is  guilty  of  a  misdemeanor."  (Stats.  1917, 
p.  257.) 

It  is  the  contention  of  petitioner  that  this  statute  permits 
a  violation  of  the  right  of  employers  and  employees  freely  to 
enter  into  contracts ;  that  it  is  in  conflict  with  the  provisions 
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of  the  federal  and  state  constitutionB;  and  that  it  seeks  to 
make  an  improper  extension  of  the  police  power  of  the  state. 

Respondent  seeks  to  justify  the  statute  upon  the  ground 
that  it  is  designed  to  relieve  the  publie  against  fraud  and 
imposition  arising  from  the  employer's  failure  to  notify  the 
public  that  the  gratuities  bestowed  upon  employees  go  to  the 
employer;  and  upon  the  further  ground  that  the  legislature 
is  empowered  to  enact  such  laws  to  "provide  for  the  comfort, 
health,  safety  and  general  welfare  of  any  and  all  employees." 
(Art.  XX,  sec.  17 V2,  Cal.  Const.)  It  is  further  contended  in 
opposition  to  the  writ  that  regulation  will  not  accomplish  the 
removal  of  the  evil  to  be  overcome,  and  that,  therefore,  the 
legislature  has  the  right  to  prohibit  any  agreement  whereby 
an  employer  may  enjoy  any  part  of  the  gratuities  tendered  to 
the  employee. 

At  the  outset  it  is  to  be  noted  that  the  statute  under  review 
does  not  by  its  terms  or  otherwise  seek  to  limit  or  reduce  the 
bestowal  of  tips  or  the  practices  by  which  either  the  keepers 
of  places  of  public  resort  or  those  employed  therein  may  try 
to  wheedle  or  extort  contributions  from  customers.  That  the 
custom  of  tipping  has  in  many  communities  grown  into  pro- 
portions that  astonish  and  dismay  the  person  of  moderate 
wealth  is  undoubtedly  true ;  and  that  in  many  establishments 
one  seeking  accommodation  must  either  tip  or  go  unserved 
is  equally  well  known.  Therefore,  we  may  well  concede  that 
the  police  power  might  be  invoked  to  prevent,  by  regulation, 
some  of  the  evils  arising  from  the  tipping  custom  in  those 
places  where  it  has  developed  almost  into  organized  black- 
mail. We  cannot  see  how  the  statute  before  us  would  have 
any  tendency  by  its  operation  to  benefit  the  public  generally. 
Indeed,  it  would  rather  have  the  opposite  tendency,  'because 
the  waiter  or  other  employee  engaged  in  serving  the  public 
would  probably  seek  very  keenly  to  coax  or  extort  contribu- 
tions from  his  customers  if  he  were  the  sole  beneficiary  of 
such  payments,  while  his  enthusiasm  and  art  would  be  less 
heartily  enlisted  in  getting  from  customers  gifts  to  be  en- 
joyed exclusively  or  principally  by  the  employer.  The  stat- 
ute, if  defensible  at  all,  must  be  upheld,  therefore,  as  a  meas- 
ure tending  reasonably  to  protect  employees  in  their  health 
or  safety  or  to  preserve  their  morals  or  to  promote  their  gen- 
eral welfare.  That  contracts  to  work,  contracts  to  employ, 
and  liberty  freely  to  make  such  contracts  come  under  the 
protection  of  the  very  first  article  of  our  constitution  is  un- 
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doubtedly  true.  It  is  also  true  that  the  constituional  guar- 
anty freely  to  make  such  agreements,  while  apparently  abso- 
lute, is  qualified  by  the  legislative  authority  to  enact  proper 
laws  under  the  police  powers  of  the  state.  It  is  also  true 
that  a  large  discretion  is  vested  in  the  legislature  in  deter- 
mining not  only  the  proper  subjects  for  the  exercise  of  the 
police  power,  but  the  methods  of  putting  that  power  in  force 
by  statutes.  Yet  the  courts  must  determine,  in  passing  upon 
the  constitutionality  of  such  laws,  whether  or  not  that  discre- 
tion has  been  exercised  in  such  manner  as  to  interfere  unduly 
with  the  right  of  contract.  We  might  quote  very  many 
authorities  from  many  jurisdictions  to  illustrate  the  prin- 
ciples upon  which  such  questions  as  that  now  before  us  should 
be  determined,  but  we  find  a  brief  and  sufficient  declaration 
of  them  in  Mr.  Justice  Shaw's  language,  in  the  opinion  of 
this  court  in  a  matter  involving  the  right  of  the  limitation  by 
law  of  the  hours  of  work  for  women  in  certain  occupations. 
We  refer  to  In  re  Miller,  162  Cal.  687-693,  [124  Pac.  427], 
where  the  following  language  was  used : 

"Because  of  the  great  value  to  mankind  and  the  conse- 
quent paramount  importance  of  the  preservation  of  indi- 
vidual liberty,  it  is  universally  admitted  and  held  that  the 
police  powers  of  the  legislature  are  not  absolute  or  unlimited. 
These  personal  rights  cannot  be  taken  away  or  impaired  at 
the  mere  will  of  the  legislature,  nor  at  all,  unless  public  wel- 
fare demands  it.  So  far  as  the  effect  on  himself  alone  is  con- 
cerned, each  person  has  the  absolute  right  to  judge  for  him- 
self whether  the  hard  labor  which  he  voluntarily  performs  is 
for  his  best  interest  or  not.  The  legislature  cannot  judge  for 
persons  in  this  respect  and  interfere  solely  to  prevent  them 
from  injuring  themselves  by  excessive  labor.  The  injury 
must  be  of  such  character  and  extent  and  to  such  a  number 
of  persons  that  it  may  be  reasonably  supposed  that  it  will 
cause  injury  to  others,  that  is,  to  the  community  in  general, 
or,  as  it  is  expressed,  to  the  public  health  and  the  general  wel- 
fare. {Lawton  v.  Steele,  152  U.  S.  136,  [38  L.  Ed.  385;  14 
Sup.  Ct.  Rep.  499].) 

"The  means  adopted  to  produce  the  public  benefit  intended, 
or  to  prevent  the  public  injury,  must  be  reasonably  necessary 
to  accomplish  that  purpose  and  not  unduly  oppressive  upon 
individuals.  The  determination  of  the  legislature  as  to  these 
matters  is  not  conclusive,  but  is  subject  to  the  supervision  of 
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the  courts,  -and  if  the  above  qualities  are  wanting,  a  law  arbi- 
trarily interfering  with  the  right  of  contract,  or  imposing 
restrictions  upon  lawful  occupations,  will  be  held  void." 

In  MUler  v.  Wilson,  236  U.  S.  373,  [L.  B.  A.  1915F,  829,  59 
L.  Ed.  628,  35  Sup.  Ct.  Bep.  342] ,  involving  the  same  statute, 
Mr.  Justice  Hughes  thus  (at  page  380)  briefly  described  the 
question  arising  in  all  cases  of  this  sort:  ''As  the  liberty  of 
contract  guaranteed  by  the  constitution  is  freedom  from  arbi- 
trary restraint — ^not  immunity  from  reasonable  regulation  to 
safeguard  the  public  interest — ^the  question  is  whether  the  re- 
strictions of  the  statute  have  reasonable  relation  to  a  proper 
purpose." 

Upon  the  principles  above  announced  courts  have  not  hesi- 
tated to  sustain  statutes  enacted  in  pursuance  of  the  police 
power  having  the  legitimate  function  of  protecting  the  health 
or  morals  of  certain  classes,  but  they  have  been  equally  ready 
to  apply  constitutional  rules  to  the  overthrow  of  laws  which 
under  the  guise  of  such  regulation  have  interfered  with  the 
freedom  of  contract.  It  will  sufSce  for  the  purposes  of  this 
discussion  to  cite  a  few  of  the  leading  cases  of  that  kind.  In 
Adams  v.  Tanner,  244  U.  S,  590^  [Ann.  Cas.  1917D,  973, 
L.  B.  A.  1917P,  1163,  61  L.  Ed.  1336,  37  Sup.  Ct.  Bep.  662], 
the  supreme  court  of  the  United  States  considered  a  law  en- 
acted by  the  people  of.  the  state  of  Washington,  by  which  it 
was  declared  unlawful  for  any  employment  agent  to  demand 
or  receive  either  directly  or  indirectly  from  any  person  seek* 
ing  employment  any  fee  for  furnishing  him  or  her  with  em- 
ployment or  information  leading  thereto.  The  statute  was 
held  to  be  in  violation  of  the  guaranty  of  liberty  secured  by 
the  fourteenth  amendment.  In  the  course  of  the  prevailing 
opinion  in  that  case  Mr.  Justice  McBeynolds,  answering  the 
contention  that  certain  abuses  had  grown  up  in  connection 
with  the  business  of  conducting  employment  agencies,  used 
(at  page  594)  the  following  language:  "Certainly  there  is  no 
profession,  possibly  no  business,  which  does  not  offer  peculiar 
opportunities  for  reprehensible  practices ;  and  as  to  every  one 
of  them,  no  doubt,  some  can  be  found  quite  ready  earnestly 
to  maintain  that  its  suppression  would  be  in  the  public  inter- 
est. Skillfully  directed  agitation  might  also  bring  about 
apparent  condemnation  of  any  one  of  them  by  the  public. 
Happily  for  all,  the  fundamental  guaranties  of  the  eonstitu- 
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tion  cannot  be  freely  submerged  if  and  whenever  some  osten- 
sible justification  is  advanced  and  the  police  power  invoked." 

This  language  is  peculiarly  apt  in  view  of  the  arguments 
advanced  in  defense  of  the  statute  here  under  review.  We 
are  cited  to  the  incident  of  a  man  who  employed  girls  to 
attend  to  the  checking  of  hats.  These  girls  were  required,  as 
a  condition  of  retaining  their  employment,  to  put  all  tips  into 
a  locked  box  through  a  slot,  and  were  compelled  to  comply 
with  the  requirement  that  they  should  wear  dresses  and 
aprons  having  no  pockets,  lest  they  might  secrete  some  of  the 
money  and  take  it  away  with  them.  Such  an  exaction  would, 
of  course,  be  humiliating  to  the  employee,  but  one  desiring 
to  avoid  it  might  resign. 

In  Coppagev.  State  of  Kansas,  236  U.  S.  1,  [L.  R.  A.  1915C, 
960,  59  L.  Ed.  441,  85  Sup.  Ct.  Rep.  240],  a  statute  of  the 
defendant  in  error  making  it  a  misdemeanor  for  an  employer 
to  require  an  employee  to  agree  not  to  become  a  member  of 
any  labor  organization  during  the  time  of  the  employment 
was  held  repugnant  to  the  **due  process"  clause  of  the  four- 
teenth amendment.  After  citing  Adair  v.  United  States,  208 
U.  S.  161,  [13  Ann.  Cas.  764,  52  L.  Ed.  436,  28  Sup.  Ct.  Rep. 
277] ,  to  the  effect  that  the  right  to  sell  and  the  right  to  pur- 
chase labor  are  correlative  and  each  subject  to  regulation  by 
contract,  Mr.  Justice  Pitney,  who  wrote  the  opinion  of  the 
court,  said  (page  12) :  **  Granted  the  equal  freedom  of  both 
parties  to  the  contract  of  employment,  has  not  each  party  the 
right  to  stipulate  upon  what  terms  only  he  will  consent  to  the 
inception,  or  to  the  continuance,  of  that  relationship  t  And 
may  he  not  insist  upon  an  express  agreement,  instead  of  leav- 
ing the  terms  of  the  employment  to  be  implied!  Can  the 
legislature  in  effect  require  either  party  at  the  beginning  to 
act  covertly ;  concealing  essential  terms  of  the  employment — 
terms  to  which,  perhaps,  the  other  would  not  willingly  con- 
sent— and  revealing  them  only  when  it  is  proposed  to  insist 
upon  them  as  a  ground  for  terminating  the  relationship  t  .  .  . 
Can  the  right  of  making  contracts  be  enjoyed  at  all,  except 
by  parties  coming  together  in  an  agreement  that  requires  each 
party  to  forego,  during  the  time  and  for  the  purpose  covered 
by  the  agreement,  any  inconsistent  exercise  of  his  constitu- 
tional rights! 

"These  queries  answer  themselves.  The  answers,  as  we 
think,  lead  to  a  single  condusion :  Under  constitutional  free- 
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dom  of  contract,  whatever  either  party  has  the  right  to  treat 
as  sufScient  ground  for  terminating  the  employment,  where 
there  is  no  stipulation  on  the  subject,  he  has  the  right  to  pro- 
vide against  by  insisting  that  a  stipulation  respecting  it  shall 
be  a  sine  qua  non  of  the  inception  of  the  employment,  or  of 
its  continuance  if  it  be  terminable  at  will." 

The  statute  before  us  is  not  defensible  as  a  regulatory  xneas 
ure  upon  any  of  the  grounds  which  have  operated  to  uphold 
laws  prescribing  hours  of  labor,  conditions  of  workshops,  and 
the  like,  but  this  court  is  urged  to  uphold  it  upon  the  ground 
that  it  is  designed  to  protect  the  public  from  fraud.  We  are 
told  that  gratuities  are  bestowed  not  upon  the  employer  but 
upon  the  employee  as  a  reward  for  promptness  or  politeness 
or  skill  beyond  the  mere  performance  of  his  duty  to  serve  his 
master's  customers,  and  that  when  this  personal  gift  is  appro- 
priated by  the  employer  a  fraud  upon  the  giver  is  perpe- 
trated. If  we  concede  the  correctness  of  this  contention,  for 
the  purposes  of  discussion,  still  we  must  declare  the  statute 
void  as  seeking  to  overcome  by  prohibition  of  any  contract 
between  employer  and  employee,  a  deception  which  would 
instantly  disappear  if  the  former  were  required  to  post  in  his 
place  of  business  a  notice  of  the  terms  of  the  contract  whereby 
he  was  to  have  the  benefit  of  gratuities.  It  can  hardly  be 
doubted  that  an  employer  might  (as  a  few  of  them  do)  forbid 
the  employee,  under  pain  of  dismissal  for  disobedience,  to 
accept  any  tips.  This  would  be  no  fraud  upon  the  customer. 
How,  then,  would  the  customer  be  defrauded  if  he  were  in- 
formed that  he  might  not  give  a  tip  fo  the  employee  but  might 
bestow  a  gratuity  upon  the  employer!  To  ask  the  question 
answers  it.  The  law  does  not  tolerate  the  prohibition  of 
something  which  may  be  regulated  in  such  way  as  to  overcome 
any  evils  which  may  be  incidentally  connected  with  it.  As 
was  said  in  Adams  v.  Tanner,  supra:  ''Appellants'  occupa- 
tion as  agent  for  workers  cannot  exist  unless  the  latter  pay 
for  what  they  receive.  To  say  it  is  not  prohibited  because 
fees  may  be  collected  for  something  done  in  behalf  of  other 
principals  is  not  good  reasoning.  The  statute  is  one  of  pro- 
hibition, not  regulation.  'You  take  my  house  when  you  do 
take  the  prop  that  doth  sustain  my  house ;  you  take  my  life 
when  you  do  take  the  means  whereby  I  live!*  " 

In  other  words,  even  if  it  be  conceded  that  the  object  of  the 
statute  is  to  protect  the  public  from  fraud  existing  because  of 
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keeping  people  in  ignorance  of  the  ultimate  disposition  of 
tips  bestowed  upon  employees,  the  means  used  to  accomplish 
that  object  are  most  unreasonable.  It  has  been  held  in  Cali- 
fornia that  while  the  legislature  might  well  regulate  or 
prohibit  the  transportation  of  diseased  fruit,  or  prevent 
deception  in  the  label,  a  law  requiring  every  package  of 
fruit  to  bear  a  label  naming  the  county,  and  immediate  local- 
ity in  which  the  fruit  was  grown  could  not  be  upheld  as  a 
legitimate  exercise  of  the  police  power.  {Ex  parte  Hayden, 
147  Cal.  649,  [109  Am.  St.  Rep.  183,  1  L.  B.  A.  (N.  S.)  184, 
82  Pac.  649].)  It  has  also  been  held  that  while  regulations 
to  prevent  deception  of  the  public  by  the  offer  of  stale  eggB 
as  fresh  ones  are  beneficial  laws  and  should  be  upheld,  this 
object  would  not  be  attained  by  laws  requiring  each  egg 
brought  f rpm  without  the  state  of  California  to  bear  a  printed 
declaration  of  the  fact  of  its  importation.  {Matter  of  Appli- 
cation of  Foley,  172  Cal.  744,  [Ann.  Cas.  1918A,  180, 158  Pac. 
744].)  These  and  other  authorities  which  might  be  cited  con- 
firm the  doctrine  that  reasonable  regulation,  where  it  is  prac- 
ticable, is  the  only  method  by  which  incidental  evils  sometimes 
attaching  to  a  legitimate  business  or  calling  may  be  overcome 
and  abolished. 

In  the  foregoing  discussion  it  has  been  conceded  for  the 
purposes  of  argument  that  concealment  from  the  customer 
of  the  contract  by  which  gratuities  are  enjoyed  by  the  em- 
ployer amounts  to  a  fraud  upon  the  said  customer.  There  is 
nothing  essentially  immoral  in  the  contract  itself  whereby  the 
employee  agrees  to  work  for  a  certain  wage  and  to  surrender 
all  tips  to  his  employer.  The  supreme  court  of  Iowa  (cor- 
rectly, we  think)  approved  an  instruction  to  the  effect  that 
while  the  plaintiff,  a  bootblack,  would  be  entitled  to  any  gifts 
by  way  of  tips,  the  employer  might,  if  he  could,  prove  an 
agreement  on  plaintiff's  part  to  turn  the  tips  over  to  him. 
{Zappas  V.  Roumeliote,  156  Iowa,  709,  [137  N.  W.  935].)  If 
it  is  lawful,  as  between  employer  and  employee,  to  provide 
for  the  ownership  of  tips  given  into  the  possession  of  the 
latter,  it  can  hardly  be  said  that  the  patron's  ignorance  of  it 
makes  the  contract  unlawful.  A  waiter,  for  example,  might 
buy  a  suit  of  clothes  and  agree  with  the  tailor  that  he  would 
apply  all  tips  to  the  payment  of  the  bill  for  the  garments 
until  the  stipulated  price  should  be  fully  paid.  Would  the 
patrons  bestowing  those  gratuities  be  defrauded  by  their  igno- 
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ranee  of  the  contract  t  Assuredly  they  would  not  Yet  such 
a  contract  does  not  differ  in  principle  from  one  whereby  the 
servant  agrees  to  forego  the  enjoyment  of  tips  for  the  sake 
of  his  salary  and  of  retaining  his  position.  In  either  case  it 
would  make  no  difference  whether  the  extra  payment  or  gift 
were  bestowed  because  of  the  good  quality  of  the  food  (for 
which  the  waiter  might  not  be  responsible) ;  or  the  comfort 
of  the  chair  (for  which  the  barber  might  deserve  no  credit) ; 
or  because  of  the  beauty  of  the  girl  in  the  hatroom,  the  sweet 
voice  of  the  cabaret  singer,  the  deftness  of  the  bootblack,  or 
any  other  attribute  or  excellence  of  a  personal  nature.  Even 
if  we  concede  that  the  gratuity  is  essentially  a  personal  earn- 
ing of  the  employee,  nevertheless  it  must  be  true  that  one 
may  enter  into  a  contract  involving  the  expenditure  of  one's 
earnings. 

The  statute  under  review  is  void,  because  it  is  in  conflict 
with  the  ''due  process"  provision  of  the  constitution  of  the 
United  States  and  with  section  13  of  article  I  of  the  constita- 
tion  of  California. 

The  petitioner  is  dismissed  from  custody. 

Shaw,  J.,  Sloss,  J.,  Wilbur,  J.,  and  Lorigan,  J.,  concurred. 

ANGELLOTTI,  C.  J.,  Concurring.— I  am  of  the  opinion 
that  in  so  far  as  the  act  under  discussion  prohibits  any  con- 
tract between  the  employer  and  the  employee  that  all  or  any 
tips  and  gratuities  received  by  the  employee  while  in  the  em- 
ployment of  the  employer  shiJl  belong  and  be  paid  to  the  em- 
ployer, or  that  prohibits  any  demand  or  receipt  by  the 
employer  from  the  employee  of  the  tips  and  gratuities  to 
which  he  is  entitled  under  any  such  contract,  it  is  in  violation 
of  provisions  of  the  federal  and  state  constitutions.  In  my 
opinion  the  only  conceivable  ground  upon  which  this  portion 
of  the  act  might  be  upheld  is  that  it  was  essential  to  the  pro- 
tection of  the  public  against  fraud.  As  is  shown  by  the  pre« 
vailing  opinion,  the  only  possible  fraud  on  the  public  is  the 
keeping  of  them  in  ignorance  of  the  ultimate  disposition  of 
tips  and  gratuities  conferred  by  them.  That  this  evil  might 
be  sufficiently  overcome  by  reasonable  regulation  short  of 
absolutely  prohibiting  a  contract  between  the  employee  and 
employer  is  also  sufficiently  shown  in  the  opinion.  This  being 
so,  the  authorities  amply  sustain  the  conclusion  that  there  can 
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be  no  such  prohibiting  of  contract.  (See,  also,  In  re  Kelso, 
147  Cal.'609,  [109  Am.  St.  Rep.  178,  2  L.  E.  A.  (N.  S.)  796, 
82Pac.  241].) 

I  therefore  concur  in  the  judgment  discharging  the  peti- 
tioner. 

EICHARDS,  J.,  pro  iem.,  Dissenting. — ^I  dissent. 

The  statute  under  review  in  this  proceeding  was  not  chiefly 
<iesigned,  as  the  prevailing  opinion  seems  to  indicate,  '*to  pro- 
tect employees  in  their  health  or  safety  or  to  preserve  their 
morals  or  to  promote  their  general  welfare."  Its  chief  and 
obvious  purpose  was  to  deal  with  the  relation  or  transaction 
arising  between  patrons  of  places  of  public  resort  for  service, 
pleasure,  or  instruction,  and  the  servitors  in  such  places, 
wherein  the  former  seeks  to  insure  or  reward  promptness, 
fidelity,  and  courtesy  on  the  part  of  the  latter  in  the  perform- 
ance of  some  particular  service  by  the  giving  to  such  servitor 
a  sum  of  money  popularly  known  as  a  **tip."  In  the  indi- 
vidual instance  the  offering  is  usually  small  and  the  service 
slight,  but  in  the  concrete  a  very  large  proportion  of  the  gen- 
eral public  is  affected  by  what  has  grown  to  become  an  almost 
universal  custom.  Every  person  who  travels  in  this  age  of 
travel  or  who  patronizes  liotels  or  restaurants  or  attends 
theaters,  lectures,  or  other  public  places  of  amusement  or  in- 
struction 18  affected  by  the  custom  of  giving  and  receiving 
tips. 

Whether  or  not  it  is  a  pernicious  custom  savoring  of  extor- 
tion, and  furnishing  a  fertile  soil  for  flunkeyism,  favoritism, 
and  partiality  in  respect  to  those  elements  of  promptness, 
fidelity,  and  courtesy  to  which  patrons  of  such  public  places 
or  conveniences  are  equally  entitled  without  the  voluntary 
offering  or  the  compulsion  of  such  gratuities,  the  law  in  ques- 
tion does  not  attempt  to  determine.  All  that  it  does  is  to  say 
that  the  employer  and  the  servitor  shall  not  make  an  agree- 
ment between  themselves  the  effect  of  which  would  be  to  divert 
the  gratuity  given  by  the  individual  patron  from  the  person 
for  whom  it  was  intended,  and  thus  destroy  the  incentive  to 
prompt,  faithful,  and  courteous  service  which  prompted  the 
gift.  Can  it  be  said  that  a  statute  which  has  for  its  object 
the  preservation  of  the  spirit,  intent,  and  effect  of  a  relation 
and  agreement  to  which  in  the  concrete  the  general  public  is 
the  most  largely  interested  party  is  invalid  when  it  seeks  to 
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prevent  the  proprietor  and  the  servitor  from  making  another 
agreement,  to  which  the  general  public  is  not  a  party,  the 
effect  of  which  is  to  divert  the  consideration,  destroy  the  in- 
centive, and  render  ineffectual  the  relation  created  by  the 
former  agreement!  To  my  mind  the  right  of  freedom  of  con- 
tract does  not  extend  so  far  as  to  embrace  the  freedom  to 
make  one  contract  which  shall  violate  the  spirit,  intent,  and 
obligation  of  another,  particularly  when  that  other  is  one  of 
a  class  of  like  agreements  so  infinite  in  number  as  to  affect 
the  public  at  large. 

In  addition  to  this,  however,  the  contract,  the  freedom  to 
enter  into  which  is  upheld  by  the  prevailing  opinion,  is  one 
which  is  in  its  essence  unconscionable  and  fraudulent,  and  is 
also  one  which  in  many,  if  not  most,  instances  is  devoid  of 
that  very  element  of  freedom  as  to  one  of  the  parties  by  which 
it  is  sought  to  be  justified.  It  is  unconscionable  because  by 
its  terms  the  employer,  as  the  proprietor  of  the  place  or  ser- 
vice in  connection  with  which  the  tip  is  received  by  his  em- 
ployee, is  not  entitled  to  it,  since  he  is  already  fully  paid  for 
whatever  he  furnishes  by  his  regular  charges,  which  cover 
and  compensate  him  for  the  fullest  measure  of  promptness, 
fidelity,  and  courtesy  toward  his  patrons  on  the  part  of  his 
employees.  To  permit  him  to  exact  more  is  not  only  to  legal- 
ize an  overcharge,  but  is  also  to  encourage  discriminations  in 
the  price  and  quality  of  his  service  as  between  those  of  his 
patrons  who  do  and  those  who  do  not  submit  to  the  over- 
charge. It  is  fraudulent  in  respect  to  those  patrons  because 
it  secretly  aims  to  take  from  them  that  which  they  intended 
for  another,  and  because  its  effect  is  to  destroy  the  very  in- 
centive for  doing  those  things  for  which  the  gratuity  was 
given.  The  porter,  the  waiter,  the  bellboy,  the  chambermaid, 
who  either  willingly  or  unwillingly  enters  into  a  contract  with 
his  or  her  employer  by  which  the  tip  is  to  be  surrendered,  has 
no  longer  any  interest  in  doing  promptly,  faithfully,  and 
courteously  the  service  which  the  tip  was  given  to  insure,  and 
to  the  extent  of  the  inevitable  lapses  in  the  efficiency  of  such 
service  the  immediate  patron,  and  by  extension  the  general 
public,  is  defrauded  of  its  due. 

The  suggestion  in  the  prevailing  opinion  that  all  this  would 
be  avoided  by  the  simple  expedient  of  having  the  proprietor 
post  in  his  establishment  a  notice  to  the  effect  that  all  tips 
paid  to  his  employees  were  by  agreement  to  belong  to  the  em- 
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ployer  has,  it  is  true,  the  merit  of  simplicity,  but  has  nothing 
else  to  recommend  it.  That  such  notices,  as  a  matter  of  com- 
mon knowledge,  have  never  been  posted  anywhere  may  be 
taken  to  be  sufficient  proof  that  the  publication  of  such  an 
agreement  by  that  means  would  defeat  the  very  purpose  for 
which  the  agreement  was  made  by  stopping  the  flow  of  tips 
at  once,  since  the  public  would  have  no  interest  in  giving  tips 
to  servitors  who  had  no  longer  any  interest  in  doing  the  ser- 
vice with. the  degree  of  promptness,  fidelity,  and  courtesy 
which  the  tip  was  given  to  induce.  Besides,  it  is  not  the 
province  of  tiie  courts  to  suggest  similar  ways  of  remedying 
admitted  evils  as  a  reason  for  refusing  to  uphold  those  which 
the  legislature  has  seen  fit  to  adopt  in  the  exercise  of  its  right 
of  selection  in  the  choice  of  remedies.  In  so  far  as  the  ele- 
ments of  freedom  of  contract,  as  between  the  proprietor  and 
his  employee,  is  concerned,  upon  which  emphasis  is  laid  in  the 
prevailing  opinion,  it  may  be  safely  said  that  the  trend  of 
modem  authority  and  decision  is  against  the  longer  accept- 
ance of  that  outworn  fiction  upon  which  Adam  Smith  predi- 
cated much  of  his  impractical  economics.  How  much  is  there 
of  mutual  freedom  of  contract  between  the  proprietor,  who 
has  his  choice  and  time  in  the  matter  of  selecting  his  servants, 
and  the  average  applicant  for  the  position  of  waiter  or  bell- 
boy or  chambermaid,  whose  every  hour  of  unemployment  is 
a  step  nearer  to  starvation  t  We  have  already  banished  this 
fiction  from  many  of  our  statutes  and  decisions  regulating  the 
obligations  and  liabilities  arising  out  of  the  relation  of  master 
and  servant.  Why,  then,  should  we  invoke  it  to  defeat  a 
piece  of  salutary  legislation  framed  in  the  public  interest  and 
.  intended  not  only  to  forbid  fraud  upon  the  public,  but  also 
to  prevent  employers  from  compelling  their  employees,  under 
the  pretense  of  an  agreement  which  would  not  as  a  rule,  from 
the  very  nature  of  things,  be  voluntary,  to  yield  up  to  their 
employers  that  which  they  have  no  right  to  appropriate! 
The  illustration  used  in  the  prevailing  opinion  of  the  waiter 
agreeing  with  his  tailor  to  turn  over  to  him  his  tips  in  pay- 
ment for  a  suit  of  clothes  has  no  possible  aptitude,  since  in 
that  case  the  incentive  is  left  in  the  waiter  to  earn  the  tips 
in  order  that  he  may  the  sooner  enjoy  the  clothes,  while  no 
such  incentive  remains  when  by  previous  agreement  or  com- 
pulsion his  employer  appropriates  his  tips ;  and  if  it  be  argued 
that  he  would  still  strive  to  deserve  the  tip  in  order  to  hold 
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the  job,  then  what  becomes  of  the  argument  based  upon  his 
supposititious  freedom  of  contract  t 

The  cases  cited  in  support  of  the  views  expressed  in  the 
prevailing  opinion  have  no  application  to  the  instant  case, 
since  their  facts  bear  no  similitude  to  those  of  the  case  at  bar. 
The  statute  under  review  is  novel,  and  the  case  is  one  of  first 
impression.  The  subject  with  which  the  statute  deals  is  one 
in  which  the  public  interest  is  so  far  involved  as  to  bring  it 
properly  within  the  purview  of  the  police  powers  of  the  state. 
It  is  practically  conceded  in  the  prevailing  opinion  that  the 
legislature  might  well  and  safely  have  enacted  a  statute  abol- 
ishing altogether  the  custom  of  tipping,  and  declaring  it  un- 
lawful to  permit  this  practice  in  any  place  of  public  resort, 
for  the  reason,  as  well  stated  therein,  **that  the  custom  of 
tipping  has  in  many  communities  grown  into  proportions  that 
astonish  and  dismay  persons  of  moderate  wecJth,  and  that  in 
many  establishments  one  seeking  accommodation  must  either 
tip  or  go  unserved."  That  the  state  has  the  almost  unlimited 
power  to  regulate  that  which  it  has  full  power  to  destroy  has 
been  too  frequently  decided  to  require  the  citation  of  author- 
ity. The  statute  in  question  is  a  step  in  the  way  of  such  regu- 
lation which  should  be  sustained  upon  all  the  grounds  urged 
in  its  support. 

The  writ  should,  therefore,  be  discharged  and  the  petitioner 
remanded. 


[8.  F.  No.  8256.    Department  Two.— July  31,  1918.] 

WILLA  IDA  JENNY,  Appellant,  v.  RUDOLPH  R  JENNY, 

Respondent 

Husband  and  Wifs— Void  Pbenuptial  Agreement  for  Separation — 
Yalid  Marriage. — Although  a  prennptial  agreement  between  parties 
about  to  marrj  that  when  married  they  should  never  live  together, 
that  the  wife  should  not  assume  the  husband's  name,  that  each  should 
retain  all  of  his  or  her  future  earnings  and  acquisitions,  and  that  in 
the  future  the  wife  would  "grant  a  divorce"  to  the  husband,  was- 
void  as  against  public  policy,  a  marriage  which  followed  was 
valid,  and  created  all  the  mutual  obligations  which  the  law  attaches 
to  marriage. 
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iDt. — ^Bights  or  Wife. — After  a  marriage  following  sneh  an  agreement 
the  wife  was  under  no  obligation  to  consent  to  a  separation  and 
might  have  insisted  upon  living  with  her  husband  and  have  charged 
him  with  desertion  upon  his  failure  so  to  do. 

Id. — Action  toe  Support  and  Maintenance— Consent  to  Separation 
A8  A  Defense. — ^Where  the  parties  separated  within  an  hour  after 
such  agreement  and  marriage,  the  wife  then  in  fact  consenting,  and 
they  never  thereafter  lived  together  as  man  and  wife,  that  consent 
deprived  the  wife  of  her  right  to  separate  maintenance  and  support 
10  long  as  Che  separation  continued  bj  mutual  consent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham, 
Judge. 

S.  C,  Wright,  for  Appellant 

James  W.  Henderson,  for  Bespondenli. 

WILBUB,  J. — ^Plaintiff  appeals  from  a  judgment  rendered 
against  her  in  an  action  for  support  and  maintenance  against 
her  husband,  the  defendant.  The  marriage  occurred  about 
4  or  5  o'clock  P.  M.,  and  at  5 :20  on  the  same  day,  September 
25,  1915,  the  parties  separated  and  never  thereafter  lived 
together  as  husband  and  wife.  The  defendant  alleges  and 
testified  and  the  court  found  that  this  separation  was  by 
mutual  consent  As  was  said  in  Mayr  v.  Mayr,  161  Cal.  134, 
140,  [118  Pac.  546] ;  "A  wife  living  separate  and  apart  from 
her  husband  cannot,  in  the  absence  of  special  agreement 
therefor,  compel  him  to  support  her  while  living  so  apart,  un- 
less such  separation  is  caused  by  misconduct  on  his  part." 
The  testimony  of  the  husband,  and  indeed  the  conduct  of  the 
parties,  support  the  finding  by  the  court  that  the  separation 
was  by  consent.  It  is  claimed,  however,  by  the  appellant  that 
such  separation  by  consent  was  a  result  of  a  prenuptial  agree- 
ment between  the  parties,  by  which  it  was  arranged  that  they 
should  be  married,  but  should  never  live  together;  that  the 
plaintiff  should  not  assume  defendant's  name;  that  each 
should  retain  their  own  property  and  all  their  future  earn- 
ings and  acquisitions,  and  that  in  the  future  the  plaintiff 
would  ** grant  a  divorce  to  the  defendant";  that  such  an 
agreement  was  void  and  as  against  public  policy,  and  that 
therefore  the  agreement  of  separation  after  the  marriage,  in 
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pursuance  of  such  void  agreement  before  marriage,  was  also 
void,  and  that  plaintiflf  is  entitled  to  support  and  mainte- 
nance. If,  as  insisted  by  appellant,  everything  that  flowed 
from  the  prenuptial  agreement  to  marry,  separate,  and  there- 
after secure  a  divorce  was  void,  the  marriage  would  be  also 
void,  and  yet  marriage  is  the  basis  of  plaintiflf 's  action.  The 
agreement  made  the  evening  before  the  marriage,  it  is  con- 
ceded, was  void.  The  marriage  which  followed  was  valid  and 
created  all  the  mutual  obligations  which  the  law  attaches 
thereto.  Plaintiff  was  under  no  obligation  to  consent  to  a 
separation,  and  might  have  insisted  upon  living  with  her  hus- 
band and  charged  him  with  desertion  upon  failure. so  to  do. 
She  did  in  fact  consent  to  their  separation,  and  that  consent 
deprived  her  of  her  right  to  separate  maintenance  and  sup- 
port so  long  as  the  separation  continued  by  mutual  consent. 
The  judgment  is  aflSrmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred* 


[S.  P.  No.  8578.    Department  Two.— ^uly  31,  1918.] 

In  the  Matter  of  the  Estate  of  MARGRETTA  MILNER 
ROBINETT,  Deceased. 

Estates  of  Decbasxd  Persons — Dxcbex  of  Distbibutiom  While  Ac- 
tion AT  Law  Pending  —  Substantial  Justice  —  Decbee  not  Bb- 
veesed. — Where  the  estate  of  a  deceased  person  had  been  in  process 
of  administration  for  several  years,  the  final  account  settled,  and  all 
that  remained  for  distribution  was  a  sum  in  cash  and  such  amount, 
if  any,  as  might  be  collected  in  a  suit  which  had  been  commenced  by 
the  administratrix  in  her  individual  capacity  and  as  representative 
of  the  estate  against  one  of  the  legatees  after  the  filing  of  the  final 
account  of  the  administratrix  and  after  the  filing  of  a  petition  by 
legatees  for  distribution,  the  administratrix,  who  was  also  residuary 
legatee,  was  not  injured  in  either  her  individual  or  official  capacity, 
by  a  decree  which  distributed  proportionally  to  those  entitled 
to  it  the  cash  on  hand  and  the  moneys  which  might  be  recovered 
in  the  pending  litigation,  and  further  provided  that  the  amount 
in  cash  distributed  to  the  defendant  in  the  pending  litigation 
should  be  withheld  by  the  administtatrix  until  the  termination 
of  that  litigation,  to  be  applied  to  the  judgment  in  the  event  that 
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the  suit  should  be  auecessf ul ;  and  in  such  case,  the  decree,  doing  sub- 
stantial justice,  cannot  be  reTersed  under  section  4H  of  article  VI 
of  the  constitution. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    J.  V.  CoflPey,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Lucius  L.  Solomons,  for  Appellant. 

Helen  L.  Kaufman,  for  Respondent 

WILBUR,  J. — ^This  is  an  appeal  by  the  administratrix  of 
the  estate  of  Robinett  from  a  decree  of  distribution  made  in 
said  estate  on  petition  of  the  legatees,  filed  after  settlement 
of  appellant's  final  account.  Appellant  is  the  residuary  lega- 
tee, and  takes  this  appeal  both  in  her  capacity  as  residuary 
legatee  and  as  administratrix  with  the  will  annexed.  The 
cash  on  hand  was  insufficient  to  pay  the  legacies  of  the  peti- 
tioners. They  waived  claim  upon  any  of  the  assets  of  the 
estate  other  than  the  cash  on  hand,  and  requested  distribution 
to  them  of  the  money  on  band,  proportionately  to  the  amount 
of  the  legacies  bequeathed  to  them,  and  requested  that  the 
balance  of  the  estate  be  distributed  to  the  appellant,  thus 
waiving  all  claim  thereto.  After  the  filing  of  this  petition 
for  distribution  appellant  filed  an  answer  and  a  petition  for 
partial  distribution.  In  her  answer  she  alleged  that  the  es- 
tate was  not  ready  for  distribution,  for  the  reason  that  subse- 
quently to  the  filing  of  her  final  account  and  of  the  filing  of 
respondents'  petition  for  distribution  she  had  brought  a  suit 
"individually  and  as  administratrix"  against  one  of  the  re- 
spondents, R.  H.  Hazleton,  for  five  hundred  dollars  in  money 
and  five  hundred  shares  of  the  National  Well  Drilling  Com- 
pany, an  Arizona  corporation,  and  claiming  the  right  to  re- 
tain a  small  amount  for  notary  fees,  county  clerk's  fees,  and 
premium  on  bond,  aggregating  $28.25,  and  also  claiming  that 
there  is  an  outstanding  bill  for  music  furnished  at  the  funeral. 
Appellant's  petition  for  partial  distribution  prayed  that  $3,20 
less  be  given  to  each  of  the  three  legatees  and  $2  less  to  each 
of  three  legatees,  making  a  total  of  $18.60  less  than  they  had 
petitioned  for.  It  will  be  observed,  then,  that  the  contro- 
versy between  the  parties  concerns  the  question  as  to  whether 
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or  not  it  was  the  duly  of  the  court  to  continue  the  adminis- 
tration of  the  estate  during  the  period  of  the  pending  litiga- 
tion. The  court  found  ''that  the  real  and  personal  property 
(other  than  cash  and  the  property  specifically  devised  by* said 
will)  is  of  little,  if  any,  value,  and  cannot  be  disposed  of  to 
the  benefit  or  advantage  of  said  pecuniary  legatees. ' '  Instead, 
however,  of  distributing  this  lawsuit  to  the  appellant,  as  had 
been  requested  by  the  petitioners,  the  court  found  that  the 
action  was  for  the  sum  of  $1,135,  and  provided  that  if  there 
was  a  recovery  therein  the  first  $848.45  should  be  distributed 
as  follows:  Two  twenty-sixths  to  Anna  Bobinett;  two  twenty- 
sixths  to  Vera  Bobinett;  two  twenty-sixths  to  Edna  Robinett 
Miners;  five  twenty-sixths  to  Idella  C.  Emmons;  five  twenty- 
sixths  to  Adele  Harrigan;  five  twenty-sixths  to  B.  H.  Hazle- 
ton;  five  twenty-sixths  to  Clarence  Herrington,  and  that  all 
in  excess  of  said  sum  of  $848.45  be  distributed  to  Minna  Bob- 
inett Herrington.  It  was  further  provided  that  inasmuch  as 
the  decree  provided  for  the  distribution  of  $336.80  to  the  de- 
fendant in  that  litigation,  B.  H.  Hazleton,  that  such  sum 
should  be  withheld  by  the  administratrix  until  the  termina- 
tion of  that  litigation,  to  be  applied  to  the  judgment  in  the 
event  that  the  suit  was  successful.  It  is  difficult  to  see  in 
what  manner  the  administratrix,  either  in  her  official  or  indi- 
vidual capacity,  was  injured  by  the  decree  of  distribution. 
The  estate  has  been  in  process  of  administration  for  four 
years,  and  this  litigation  was  commenced  after  appellant's 
final  account  had  been  settled.  The  effect  of  the  decree  was 
to  distribute  to  those  entitled  thereto  in  the  proportion  to 
which  they  were  entitled,  the  cause  of  action,  if  any,  belong- 
ing to  the  estate.  The  distributees  can  be  substituted  as 
plaintiffs  in  the  action  and  can  prosecute  that  action  to  final 
judgment.  The  trial  court  did  substantial  justice,  and  that 
being  the  case,  we  are  prohibited  by  the  constitution  from  re- 
versing the  decree.  (Art.  VI,  sec.  4%.) 
Judgment  affirmed. 

Melvin^  J.^  and  Lorigan,  J.,  concurred* 
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[L.  A.  No.  4518.    Department  One. — July  Sly  1^18.] 

RIVERSIDKPORTLAND  CEMENT  COMPANY  (a  Corpo- 
ration),  Appellant,  v.  CITY  OP  LOS  ANGELES  et  al., 
Respondents. 

Counties  —  Municipal  Corporations  —  Constitutional  Law  —  Manu- 
FAOTUBB  AND  Sale  OF  Cbment — INVALID  CONTRACT. — Subdivision  Or 
of  section  4041  of  the  Politieal  Code,  hRving  been  held  unconstitu- 
tional by  thcr  supreme  court  in  Lot  Angeles  v.  Lewis,  175  Oal.  777, 
it  follows  that  the  contract  made  in  pursuance  thereof  for  the  fur- 
nishing of  cement  by  the  county  of  Los  Angeles  to  the  city  of  Los 
Angeles  was  iUtra  vires  and  void  so  far  as  the  county  is  concerned. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

O'Melvenj,  Stevens  &  Millikin,  and  Walter  K  Tuller,  for 
Appellant 

Albert  Lee  Stephens,  Chas.  S.  Bumell,  W.  B.  Mathews, 
Wm.  B.  Himrod,  A.  J.  Hill,  and  Robert  B.  Murphey,  for 
Respondents. 

WILBUR,  J. — ^Plaintiff  brings  this  action  as  a  taxpayer  to 
restrain  the  city  of  Los  Angeles  from  carrying  out  a  contract 
entered  into  between  the  city  of  Los  Angeles  and  the  county 
of  Los  Angeles  for  the  furnishing  by  the  county  of  seven  hun- 
dred and  fifty  thousand  barrels  of  cement  from  the  Monolith 
cement  plant,,  which  had  been  purchased  by  the  city.  The 
county  sought  to  purchase  and  operate  this  plant  under  and  by 
virtue  of  the  provisions  of  section  4041,  subdivision  9a,  added 
to  the  Political  Code  in  1913,  [Stats.  1913,  p.  667] .  The  inva- 
lidity of  this  section  was  determined  by  this  court  in  City  of 
Los  Angeles  v.  Leuris,  175  Cal.  777,  [167  Pac.  390].  It  was 
therein  held  that  the  attempt  to  authorize  the  county  of  Los 
Angeles  to  engage  in  the  manufacture  of  cement  as  a  private 
enterprise  was  violative  of  the  constitution.  It  follows,  there- 
fore, that  the  contract  between  the  city  of  Los  Angeles  and 
the  county  of  Los  Angeles,  wherein  the  county  agreed  to  fur- 
nish cement  to  the  city,  was  tUtra  vires  and  void  so  far  as  the 
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county  of  Los  Angeles  is  concerned,  and  it  is  unnecessary  to 
inquire  whether  or  not  the  various  steps  required  by  the  char- 
ter  of  the  city  of  Los  Angeles  in  the  purchase  of  supplies  were 
followed.  The  contract  being  void,  the  demurrer  to  the  plain- 
tiflP's  complaint  should  have  been  overruled. 

The  judgment  is  reversed  and  the  case  remanded  to  the 
superior  court,  with  directions  to  overrule  the  demurrer  to  the 
complaint. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  548S.    In  Banlc-^iily  31,  1918.] 

MATT  A.  WOLPSKILL,  Appellant,  v.  CITY  COUNCIL  OP 
THE  CITY  OP  LOS  ANGELES  et  al..  Respondents. 

Municipal  GbRPORAnoNs  —  Annexation  of  Terbitobt  —  Annexation 
Act  of  1913 — Ascertaining  Sufficiency  of  Petition — Ministe- 
BIAL  Act. — Under  the  Municipal  CorporationB  Annexation  Aet  of 
1913  (Stots.  1913,  p.  587),  as  amended  in  1915  (StatB.  1915,  p.  305), 
In  a  proceeding  to  annex  territory  to  a  citj,  a  citj  council  ia  not 
limited  as  to  the  method  to  be  pursued  in  informing  its  members 
with  respect  to  the  question  whether  a  sufficient  number  of  electors 
in  the  territory  to  be  annexed  had  petitioned  for  the  annexation,  and, 
In  determining  that  question,  the  city  council  acts  in  a  ministerial 
capacity. 

Ito. — Report  of  Citt  Clebk. — All  that  the  city  council  is  required  to  do 
under  the  statute  in  such  case  is  to  compare  the  petition  with  the 
last  registration  of  voters  of  the  county  in  which  the  designated 
territory  is  situated,  and  when  the  city  council  instructs  its  clerk  to 
perform  that  ministerial  duty  and  report  the  result  to  it,  and  the 
eity  clerk  performs  that  duty,  the  city  council  is  sufficiently  advised 
to  make  its  finding. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hartley  Shaw,  for  Appellant. 

Albert  Lee  Stephens,  Ctarles  S.  Bumell,  and  C.  B.  Penn, 
for  Respondents. 
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RICHARDS,  J.,  pro  tem. — This  is  an  appeal  from  a  judg- 
ment in  defendants'  favor  in  a  proceeding  wherein  the  plain- 
tiff seeks  to  review  a  certain  determination  of  the  city  council 
of  the  city  of  Los  Angeles  taken  in  the  course  of  proceedi;igs 
for  the  annexation  of  certain  territory  to  said  city.  The  pro- 
ceedings for  annexation  were  instituted  under  the  provisions 
of  the  Statute  of  1913  as  amended  in  1915,  [Stats.  1915, 
p.  305] ,  relating  to  the  annexation  of  inhabited  outside  terri- 
tory to  an  incorporated  city.  The  act  contemplates  the  fol- 
lowing steps  in  the  course  of  such  proceedings :  Five  electors 
of  the  territory  to  be  annexed  may  file  with  the  city  council 
a  notice  of  their  intention  to  petition  for  annexation,  upon 
receipt  of  which  the  city  council  may  pass  a  resolution  approv- 
ing  the  same,  and  for  thirty  days  thereafter  no  proceedings 
shall  be  taken  for  annexing  the  same  territory  to  any  other 
city.  Upon  receiving  such  petition,  signed  by  not  less  than 
one-fourth  in  number  of  the  qualified  electors  residing  within 
said  territory,  asking  for  the  annexation  thereof  to  the  city, 
the  city  council  must  call  an  election  and  submit  to  the  elec- 
tors residing  in  such  territory  the  question  of  annexation.  If 
the  vote  in  this  territory  is  favorable,  the  city  council  must 
then  call  an  election  and  submit  the  proposition  to  the  elec- 
tors of  the  city,  and  if  they  also  vote  in  favor  of  the  annexa- 
tion, the  result  must  be  certified  to  the  Secretary  of  State  and 
the  annexation  is  then  complete. 

The  proceedings  in  this  matter  were  properly  instituted  on 
March  11,  1916,  by  the  filing  of  the  above  notice  of  intention 
and  by  its  approval  by  the  city  council  through  the  passage 
of  the  appropriate  resolution  on  March  14,  1916.  On  March 
23, 1916,  a  petition  for  annexation,  admittedly  in  proper  form 
and  signed  by  120  persons,  who  described  themselves  therein 
as  being  qualified  electors  of  the  territory  to  be  annexed  and 
stating  their  respective  places  of  residence  therein,  was  duly 
filed  with  the  clerk  of  the  city  council,  and  on  March  24,  1916, 
said  petition  was  presented  by  said  clerk  to  the  council  in 
session.  Whereupon,  on  motion  of  one  of  its  members,  duly 
seconded,  a  motion  was  passed  instructing  the  city  clerk,  who 
was  also  the  clerk  of  that  body,  "to  examine  said  petition 
and  ascertain  whether  said  petition  is  signed  by  one-fourth 
in  number  of  the  qualified  electors  residing  within  the  terri- 
tory described  in  said  petition  as  shown  by  the  registration 
of  voters  of  Los  Angeles  County.**    The  clerk  made  such  ex- 


Digitized  by 


Google 


612    WoLPSKiLL  V.  City  Council  op  Los  Angeles.    [178  Cal. 

amination  and  rendered  his  report  in  writing  to  the  city  coun- 
cil in  the  following  words: 

''I  beg  to  report  as  follows:  In  accordance  with  your  in- 
structions, I  have  carefully  examined  Petition  No.  973  signed 
by  O.  A.  Baber  and  others,  filed  in  my  o£Sce  and  presented  to 
the  council  on  March  24th,  1916,  asking  for  the  annexation  to 
the  city  of  Los  Angeles  of  certain  outside  territory  contiguous 
to  the  city  on  its  western  boundary,  and  comprising  Westgate 
and  other  precincts  in  Los  Angeles  county. 

''I  find  and  report  that  said  petition  is  signed  by  94  quali- 
fied electors  residing  in  the  territory  described  in  said  peti- 
tion, and  thereby  asked  to  be  annexed  to  the  city  of  Los 
Angeles,  and  that  said  petition  is  signed  by  one-fourth  (%) 
and  more  of  the  qualified  electors  residing  in  said  territory." 

Thereupon  the  city  council  adopted  a  resolution  as  follows : 

''That  the  council  of  the  city  of  Los  Angeles  hereby  finds 
and  determines  that  that  certain  petition  asking  for  annexa- 
tion of  the  territory  therein  and  hereinafter  described,  to  the 
city  of  Los  Angeles,  is  signed  by  94  qualified  electors  residing 
in  the  territory  described  in  said  petition,  and  that  said  peti- 
tion is  signed  by  one-fourth  C^)  and  more  in  number  of  the 
qualified  electors  residing  within  the  territory  described  in 
said  petition  as  shown  by  the  registration  of  voters  of  Los 
Angeles  county,  within  which  county  said  territory  is  situ- 
ated, and  said  petition  is  su£Scient. 

"Said  territory  is  described  as  follows  .  .  .  '*  • 

Here  followed  the  description  of  the  territory  sought  to  be 
annexed,  whereupon  the  proper  ordinance  calling  a  special 
election  and  fixing  the  date  thereof  was  adopted ;  and  the  elec- 
tion in  accordance  therewith  was  later  held  and  resulted  in  a 
vote  favoring  the  annexation  of  the  proposed  territory.  The 
petitioner  herein  directs  his  attack  upon  these  proceedings  at 
that  portion  thereof  wherein  the  city  council  undertook  to  de- 
termine that  a  petition  signed  by  the  requisite  number  of  the 
qualified  electors  of  the  territory  seeking  annexation  which 
the  statute  requires  had  been  duly  presented. 

It  is  in  the  first  place  contended  by  the  petitioner  herein 
that  in  the  determination  of  that  question  the  city  council 
acted  judicially,  and  hence  that  their  action  thereon  is  the 
proper  subject  of  review  in  this  proceeding  upon  the  author- 
ity of  Imperial  Wfiter  Co.  v.  Board  of  Supervisors,  162  Cal. 
14,  [120  Pac.  394] ,  Stumpf  v.  Board  of  Supervisors,  131  Cal, 
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364,  [82  Am.  St.  Rep.  350,  63  Pac.  663] ,  Smith  v.  Strother, 
68  Cal.  194,  [8  Pac.  852] ,  Bryant  v.  Board  of  Supervisors,  32 
Cal.  App.  495,  [163  Pac.  341],  and  Capuchino  Ld.  Co.  v.  San 
Bruno,  34  Cal.  App.  239,  [167  Pac.  178]. 

The  appellant's  next  contention  is  that  the  city  council  had 
no  sufficient  evidence  before  them  upon  which  to  base  a  find- 
ing that  a  sufficient  petition  for  the  calling  of  an  election  had 
been  presented,  and  hence  its  action  in  making  such  finding 
and  ordering  tiie  election  based  thereon  was  in  excess  of  its 
jurisdiction  and  hence  reviewable  in  this  proceeding.  In 
making  this  contention  the  petitioner  strongly  relies  upon  the 
case  of  Stumpf  v.  Board  of  Supervisors,  131  Cal.  364,  [82  Am. 
St.  Rep.  350,  63  Pac.  663],  to  support  it.  That  was  a  pro- 
ceeding  to  review  the  action  of  the  board  of  supervisors  of 
San  Luis  Obispo  County  in  the  matter  of  the  attempted  cre- 
ation of  a  sanitary  district  under  the  provisions  of  the  Stat- 
ute of  1891  providing  for  the  formation  of  such  districts. 
Under  that  act  proceedings  were  to  be  initiated  by  the  pres- 
entation to  the  board  of  supervisors  of  a  petition  signed  by 
twenty-five  persons,  residents  and  freeholders  within  the  pro- 
posed district.  The  only  showing  before  the  board  as  to 
whether  the  signers  of  the  petition  were  "residents  and  free- 
holders" within  the  proposed  district  was  the  unsworn  state- 
ment of  one  of  the  signers  of  the  petition.  This  court  held 
that  this  was  an  insufficient  showing  upon  which  to  base  its 
finding  and  issue  the  call  for  an  election.  There  are  two 
essential  differences,  however,  to  be  noted  between  the  facts 
of  the  Stumpf  case  and  those  of  the  case  at  bar.  In  the 
Stumpf  case  the  statute  required  that  those  signing  the  peti- 
tion should  be  ** residents  and  freeholders"  within  the  dis- 
trict. In  the  case  at  bar  all  that  the  statute  requires  is  that 
those  signing  the  petition  shall  constitute  a  certain  proportion 
of  the  qualified  electors  of  the  district  sought  to  be  annexed, 
"as  shown  by  the  registration  of  voters  of  the  county  in  which 
such  territory  is  situated."  It  will  be  seen  at  a  glance  that 
the  quality  and  extent  of  proof  that  the  signers  of  a  petition 
are  "residents  and  freeholders"  of  a  certain  district  is  much 
greater  and  requires  a  much  more  extended  research  to  ascer- 
tain the  facts  than  would  be  that  required  to  ascertain  that 
the  signers  of  a  petition  are  "residents  and  qualified  electors" 
within  a  certain  district,  especially  since  the  Fource  from 
which  the  information  in  the  latter  case  is  to  be  drawn  is 
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specifically  pointed  out  to  be  the  records  of  the  last  registra- 
tion. The  second  important  difference  between  the  Stumpf 
case  and  the  case  at  bar  consists  in  the  fact  that  the  only 
showing  made  before  the  board  in  the  former  case  as  to  the 
sufficiency  of  the  petition  in  the  respect  indicated  was  the 
mere  statement  of  one  of  the  petitioners;  while  in  the  latter 
case  the  showing  made  before  the  city  council  as  to  the  fact 
that  the  signers  to  the  petition  were  residents  and  qualified 
electors  of  the  district  was  to  be  found  in  the  written  report 
of  the  chief  ministerial  officer  of  the  city  council  after  mak- 
ing the  investigation  of  the  registration  records  prescribed  by 
the  statute  under  the  express  direction  of  that  body.  But 
aside  from  these  divergencies  there  are  certain  expressions  in 
the  Stumpf  case  upon  which  the  petitioner  has  laid  emphasis 
which  we  do  not  regard  as  having  been  essential  to  the  con- 
clusions reached  in  that  case  and  to  which  we  are  not  disposed 
at  this  time  to  accord  our  full  approval.  It  is  stated  in  that 
case  that  where  the  determination  of  those  questions  upon 
which  the  jurisdiction  of  the  board  depended  required  the 
exercise  of  judicial  power,  and  where  the  statute  did  not  pre- 
scribe the  character  of  the  proof  by  which  they  should  be  de- 
termined, '*they  must  be  established  in  accordance  with  the 
rules  of  evidence  recognized  by  the  courts  and  the  common 
law.'*  We  are  of  the  opinion  that  the  trend  of  both  recent 
legislation  and  decision  has  been  toward  a  relaxation  of  this 
rigid  rule  in  respect  to  the  procedure  before  official  bodies 
chiefly  political  in  their  character  and  powers  and  only  occa- 
sionally exercising  judicial  functions,  with  a  view  to  uphold- 
ing the  action  of  such  bodies  which,  though  informal  in  some 
respect,  is  taken  with  a  view  to  advancing  the  public  interest 
and  welfare  of  the  community  within  the  limited  range  of 
their  jurisdiction.  The  instant  case  would  seem  to  furnish 
an  apt  illustration  of  the  class  of  tribunals  and  of  cases  to 
which  the  more  modem  and  relaxed  rule  should  be  applied. 
The- statute  under  which  the  proceedings  before  the  city  coun- 
cil were  taken  does  not  prescribe  any  procedure  to  be  fol- 
lowed upon  the  presentation  of  the  resident  electors'  petition 
in  the  way  of  prescribing  a  hearing  thereon  upon  notice  or 
in  allowing  time  or  opportunity  for  opposition  or  contest. 
The  civil  body  is  in  no  wise  limited  as  to  the  method  to  be  pur- 
sued in  informing  its  members  with  respect  to  the  sufficiency 
of  the  petition,  but  the  statute  does  expressly  limit  them  to 
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the  source  of  their  information  and  the  extent  of  their  in- 
quiry. All  that  they  are  required  to  do  is  to  compare  the 
petition  with  the  last  registration  of  voters  of  the  county  in 
which  the  designated  territory  is  situated.  The  county  reg- 
ister of  electors  under  the  law  regulating  its  contents  would 
contain  every  fact  required  to  be  investigated  in  order  to  test 
the  sufficiency  of  the  petition.  It  would  seem  apparent, 
therefore,  that  the  making  of  this  comparison  was  the  doing 
of  a  merely  ministerial  act.  Had  this  act  been  done  by  all  of 
the  members  of  the  city  council  acting  individually  and  even 
.  going  separately  to  the  place  where  the  register  was  kept,  and 
each  reporting  to  his  fellow-members  the  result  of  his  com- 
parisons, it  could  hardly  be  contended  that  this  would  not 
have  furnished  a  sufficient  basis  for  a  finding  as  to  the  facts 
and  for  the  order  calling  the  election,  nor  could  the  insistence 
upon  a  rigid  rule  of  procedure  go  so  far  as  to  contend  that 
each  member  of  the  civic  body  having  so  informed  himself 
must  be  sworn  as  a  witness  in  order  to  properly  impart  his 
knowledge  to  his  associates.  The  same  reasoning  would  seem 
to  apply  to  the  case  where  the  city  council  instructs  its  clerk 
to  perform  this  ministerial  act  and  report  the  result  to  it 
Having  done  this,  to  insist  that  this  ministerial  officer  of  the 
board  who  has  already  been  sworn  as  such  to  the  proper  per- 
formance of  his  official  duties  must  go  through  the  formality 
of  being  again  sworn  as  a  witness  before  imparting  the  result 
of  his  comparison  of  the  official  records  would  be  to  carry 
a  rule  of  procedure  to  a  ridiculous  extreme.  We  are  en- 
tirely satisfied  that  the  statute  contemplates  no  such  conse- 
quence and  that  in  the  case  at  bar  the  city  council  was  suffi- 
ciently advised  by  the  report  of  its  clerk  to  make  its  finding 
that  the  petition  before  that  body  was  sufficient  as  to  the  num- 
ber and  required  qualifications  of  its  signers,  and  to  justify 
a  finding  to  that  effect  and  to  order  the  special  election. 

The  other  points  made  by  petitioner  do  not  merit  separate 
consideration. 

Judgment  affirmed. 

Sloss,  J.,  Wilbur,  J.,  and  Melvin,  J.,  concurred. 

ANGELLOTTI,  C.  J.,  Concurring.— I  concur. 
If  we  concede  purely  for  the  purposes  of  a  decision,  as  does 
the  opinion,  that  certiorari  will  lie  in  such  a  case  as  this  (as 
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to  which  I  have  great  doubt),  it  is  perfectly  clear  that  we  are 
not  concerned  with  any  question  as  to  the  manner  in  which 
the  council  ascertained  the  facts  upon  the  existence  of  which 
its  power  to  order  the  election  depended.  A  petition  suffi- 
cient in  form  being  filed,  it  was  the  duty  of  the  council  to 
ascertain  in  such  ma/rmer  as  it  found  best  whether  it  was  suffi- 
ciently signed  to  empower  and  require  it  to  call  the  election. 
If  the  petition  was  in  fact  sufficiently  signed,  which  does  not 
appear  to  be  disputed,  the  power  existed.  As  paid  in  People 
V.  Oniario,  148  Cal.  635,  [84  Pac.  209] :  "The  duty  of  a  board 
of  trustees  to  determine  whether  or  not  a  petition  for  an  an- 
nexation election  is  signed  by  a  sufficient  number  of  electois 
is  entirely  implied  from  the  fact  that  it  has  no  power  to  order 
the  election  except  upon  a  petition  signed  by  that  number. 
The  statute  nowhere  in  terms  prescribes  the  necessity  of  such 
a  determination  or  requires  any  record  thereof  to  be  made." 


[L.  A.  No.  4583.    Department  Two.^Augast  1,  1918.] 

N.    P.    HANTON,    Appellant,    v.    PACIFIC    ELECTRIC 
RAILWAY  COMPANY,  Respondent. 

Kkoliobnce — Fauj  Under  Electric  Tra.in— Cause  or  Accident— 
Conflict  of  Evidence — Appeal. — In  an  action  for  damages  for 
personal  injuries  sustained  from  being  run  over  by  one  of  the  cars 
of  an  electric  train,  where  the  evidence  is  in  substantial  conflict  as 
to  whether  the  injury  was  occasioned  by  the  starting  of  the  train 
before  plaintiff  had  fully  boarded  it,  or  through  an  attempt  to  board 
the  train  while  in  motion,  the  finding  of  the  jury  is  conclusive  on 
appeal. 

Id. — 'EviDBNCX — Impeaghmxnt  o9  Witness — Previous  Opinion. — ^In 
such  an  action,  where  the  obvious  purpose  of  the  plaintiff  in  in- 
'  troducing  the  testimony  of  a  witness  to  the  accident  was  to  have 
the  jury  draw'the  inference  that  the  plaintiff  had  time  enough 
at  the  rapid  gait  he  was  moving  to  go  a  stated  distance  and  pro- 
ceed to  board  the  train  before  it  started,  it  was  proper  to  permit  the 
defendant  on  cross-examination  to  show  a  statement  made  by  the 
witness  that  she  was  sure  plaintiff  did  not  have  time  to  reach 
the  steps  and  get  on  the  car  before  it  started,  notwithstanding  the 
itatement  was  but  an  expression  of  an  opinion. 
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Id. — ^PSBPOMDEKiLNCB   OV   EVIDENCB— NUMBBR   OV    WITNI88BS — INSTEUG- 

noN. — ^An  instrnctioxi  that  while  one  witness  was  sufficient  to  estab- 
lish a  hkct  in  a  civil  ease,  the  jury  was  nevertheless  to  bear  in  mind 
the  namber  of  witnesses  testifying  for  or  against  any  issue  of  fact 
in  determining  where  the  preponderance  of  proof  rested,  was  not 
erroneous  where  the  jury  was  also  instructed  that  by  a  preponderance 
of  evidence  was  not  necessarily  meant  a  greater  number  of  wit- 
nesses, and  if  the  plaintiff  had  proven  his  case  by  such  evidence  as 
eonstitnted  and  produced  conviction  in  the  minds  of  the  jury,  then 
lie  had  proven  his  ease  by  a  preponderance  of  the  evidence. 

Id. — Attempt  to  Boabo  Car— Contbibutobt  Niolioengb—Instbug- 
TiON — Theobt  or  Cabs. — In  such  an  action,  an  instruction  that  if 
plaintiff  attempted  to  board  a  moving  car  and  was  injured  as  a 
direct  or  proximate  consequence  thereof,  then  he  was  guilty  of  con- 
tributory negligence  and  could  not  recover,  is  not  erroneous,  in 
failing  to  insert  the  word  "negligently*'  before  the  word  ''attempt," 
where  the  theory  of  the  plaintiff  was  that  he  attempted  to  board 
a  standing  car  and  that  it  was  negligently  started  before  he  had 
fully  boarded  the  same. 

Nkw  Trial — Nbwlt  Disoovxbbd  INidbngb^-Impbachmbmt. — A  new 
trial  on  the  ground  of  newly  discovered  evidence  is  not  granted 
where  the  only  value  of  the  newly  discovered  testimony  is  as  im- 
peaching evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  B.  Drake,  for  Appellant 

Frank  Karr,  and  R.  0.  Qortner,  for  Respondent. 

LORIGAN,  J. — This  is  an  action  for  personal  injuries. 
The  case  was  twice  tried  before  a  jury,  the  first  trial  result- 
ing in  a  mistrial;  the  second,  in  a  verdict  and  judgment  in 
favor  of  the  defendant,  and  plaintiff  appeals  from  both  this 
judgment  and  an  order  denying  his  motion  for  a  new  trial. 
The  accident  in  which  plaintiff  was  permanently  injured  by 
being  run  over  by  one  of  the  cars  of  the  defendant  which  he 
was  endeavoring  to  board  occurred  in  the  city  of  Venice, 
Los  Angeles  County. 

The  grounds  urged  for  a  reversal  are  that  the  evidence  was 
insufficient  to  justify  a  verdict  for  defendant;  that  the  court 
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erred  in  its  rulings  on  the  admissibility  of  evidence  and  re- 
specting certain  instructions;  and  further  erred  in  refusing 
to  grant  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. 

Upon  the  first  point  of  alleged  insuflSciency  of  the  evidence 
to  sustain  the  verdict:  It  appears  that  plaintiff  desired  to  take 
a  car  from  Venice  to  Los  Angeles  and  started  toward  a  train 
of  the  defendant  which  had  just  come  in  and  was  about  to 
return.  It  was  at  rest  when  plaintiff,  who  walked  with  a  de- 
fective leg,  rapidly  approached  it.  He  testified  that  the 
train  was  at  rest  when  he  reached  it  and  he  had  partially 
ascended  the  lower  step  of  one  of  the  cars,  having  one  foot 
on  it  and  was  about  to  pull  the  other  foot  up,  when  the  train 
started  suddenly,  throwing  him  off  and  under  the  train, 
which  passed  over  his  foot,  permanently  injuring  it  On 
the  part  of  defendant  it  was  insisted  that  the  injury  to 
plaintiff  was  occasioned  through  an  attempt  on  his  part  to 
board  the  train  while  it  was  in  motion.  The  jury  evidently 
accepted  this  defense  as  sustained  by  the  evidence  and  re- 
tamed  a  verdict  in  favor  of  defendant.  It  is  unnecessary  to 
spend  much  time  on  the  point  of  the  appellant  that  the  evi- 
dence did  not  justify  this  conclusion  of  the  jury.  There  was 
the  testimony  of  the  plaintiff  and  of  another  party,  a  dis- 
interested witness,  who  corroborated  him,  that  the  plaintiff 
was  trying  to  get  on  the  car  while  it  was  at  rest  in  the  man- 
ner as  stated  above,  and  that  while  so  attempting  to  board 
it  the  train  was  started  up,  throwing  plaintiff  under  it  and 
injuring  him.  On  the  part  of  defendant  a  disinterested  wit- 
ness testified  that  as  the  plaintiff  approached  close  to  the 
car-steps,  proceeding  hurriedly  and  as  rapidly  as  his  lamed 
condition  would  permit,  the  car  started  and  was  in  move- 
ment when  the  plaintiff  reached  it,  and  that  while  it  was 
in  motion  plaintiff  endeavored  to  board  it  and-  was  thrown 
under  it  and  injured.  These  were  the  only  eye-witnesses 
to  the  accident,  but  there  were  minor  facts  and  circumstances 
produced  on  either  side  which  supported  the  claim  of  one 
party  or  the  other.  It  is  quite  apparent  that  this  testimony 
raised  a  substantial  conflict  of  fact  which  it  was  exclusively 
the  province  of  the  jury  to  determine.  It  was  for  them  to 
judge  the  credibility  of  the  witnesses  and  the  weight  and 
effect  to  be  given  to  the  testimony  on  one  side  and  the  other, 
and  in  this  condition  of  substantially  conflicting  evidence,  the 
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jury  having  determined  that  the  truth  of  the  matter  was  in 
favor  of  the  defendant,  this  court  is  precluded  from  rein- 
vestigating the  subject. 

It  is  claimed  that  the  court  erred  in  a  ruling  on  the  ad- 
mission of  testimony.  One  Mrs.  C.  A.  Brown  was  called  by 
plaintiff.  She  testified  that  she  was  standing  near  the  rear 
end  of  the  train  of  carls  and  on  the  opposite  side  of  it  when 
the  plaintiff  approached;  that  at  the  time  the  cars  moved 
up  or  started  she  could  not  see  the  plaintiff;  that  she  saw 
him  going  toward  the  car  till  the  **view  of  the  car  shut  him 
off  and  I  could  not  see  him  any  more  after  he  got  there  be- 
hind the  car";  that  from  the  time  that  plaintiff  went  out 
of  her  sight,  in  her  judgment,  ''the  car  started  up  in  some- 
thing like  fifteen  seconds";  that  while  in  her  view  plaintiff 
was  going  just  like  a  person  who  is  crippled;  he  was  walk- 
ing a  good  gait,  quite  fast.  On  cross-examination  counsel 
for  defendant  produced  a  written  statement  which  the  wit- 
ness had  signed  immediately  after  the  accident  containing 
the  following:  **The  car  had  started  and  I  am  sure  it  was 
moving  before  he  could  have  gotten  to  it,"  which  latter 
portion  of  the  statement  the  court,  over  the  objection  of 
plaintiff,  admitted,  and  its  admission  is  assigned  as  error 
on  the  ground  that  it  was  no  contradiction  of  anything  the 
witness  had  testified  to  on  direct  examination,  and  being 
solely  an  expression  of  opinion  of  the  witness,  was  inadmis- 
sible on  any  theory.  Certainly,  the  statement  objected  to, 
under  the  circumstances,  was  but  an  expression  of  opinion, 
and  as  a  general  rule  witnesses  must  testify  to  facts  and 
not  to  opinions  or  inferences.  But  even  opinions  expressed 
by  a  witness  may  sometimes  be  given  in  evidence  if  their 
tendency  be  to  impeach  the  testimony  of  the  witness  given 
on  the  stand.  It  is  not  necessary  that  there  should  be  con- 
trariety in  terms  between  the  testimony  given  and  the  as- 
serted impeaching  statement.  It  is  only  necessary  in  order 
to  render  it  admissible  that  the  statement  should  have  a 
tendency  to  contradict  or  disprove  the  testimony  or  any 
inference  to  be  deduced  from  it.  The  obvious  purpose  of 
counsel  for  plaintiff  in  producing  the  testimony  of  the  wit- 
ness to  the  effect  that  fifteen  seconds  after  she  had  seen 
the  plaintiff  within  thirty  or  thirty-five  feet  of  the  steps 
and  moving  rapidly  toward  them  the  train  started,  was  to 
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have  the  jury  draw  the  inference  that  the  plaintiff  had  time 
enough,  at  the  rapid  gait  he  was  moving,  to  go  that  dis- 
tance and  proceed  to  board  the  train  before  it  started. 
This  is  the  only  conceivable  purpose  for  which  it  could  have 
been  offered.  Now,  it  was  perfectly  proper  that  defendant 
should  be  permitted  to  show  a  statement  made  by  the  wit- 
ness that  she  was  sure  plaintiff  did  not  have  time  to  reach 
the  steps  and  get  on  the  car  before  it  started.  It  was  in 
direct  opposition  and  contradiction  to  the  inference  which 
counsel  for  plaintiff  desired  drawn  by  the  jury  from  the 
testimony  offered  by  him,  and  was,  therefore,  admissible. 
In  this  connection  appellant  claims  that  it  was  error  to 
have  denied  him  permission  to  show  that  this  same  witness 
was  on  the  first  trial  called  as  a  witness  for  defendant. 
This  permission  was  not  asked  until  after  all  the  testimony 
in  the  case  was  in  and  its  admission  was  asked  as  rebuttnl. 
It  was  not  rebuttal  to  anything  and  was  properly  denied  for 
that  reason.  It  may  be  observed,  too,  that  if  it  were  error, 
it  was  harmless.  Such  testimony  would  neither  add  to  nor 
detract  from  anything  which  the  witness  testified  to  in  the 
case. 

Complaint  is  made  of  some  instructions  given  by  the 
court.  The  first  complaint  is  of  one  relative  to  the  pre- 
ponderance of  the  evidence.  After  instructing  the  jury 
that  the  direct  evidence  of  one  witness  who  is  entitled  to 
full  credit  is  sufficient  for  proof  of  any  fact  in  the  case,  the 
court  proceeded  to  state  by  instruction  No.  6  that  "while 
one  witness  is  sufficient  to  establish  a  fact  in  a  civil  case, 
as  I  have  said  to  you,  you  are  nevertheless  to  bear  in  mind 
the  number  of  witnesses  testifying  for  or  against  any  issue 
of  fact  in  determining  where  the  preponderance  of  proof 
lies."  The  court  also  in  this  connection  gave  the  following 
instruction:  **By  a  preponderance  of  the  evidence  is  not 
necessarily  meant  a  greater  number  of  witnesses,  and  if  the 
plaintiff  has  proven  his  case  by  such  evidence  as  constitutes 
and  produces  conviction  in  the  mind  of  the  jury,  then  he 
has  proven  his  case  by  a  preponderance  of  the  evidence.** 
The  complaint  of  the  appellant  as  to  instruction  No.  6  is  that 
it  practically  instructed  the  jury  that  they  should  deter- 
mine disputed  propositions  of  facts  in  the  case  by  a  con- 
sideration of  the  greater  number  of  witnesses  on  one  side 
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than  on  the  other.  But  there  is  no  warrant  in  the  language 
of  the  instruction  for  any  such  construction.  Taking  the 
two  instructions  together,  they  inform  the  jury  that  a  pre- 
ponderance of  the  evidence  in  establishing  any  contested 
fact  does  not  necessarily  mean  a  greater  number  of  wit- 
nesses on  one  side  than  on  the  other,  but  that  as  an  element 
in  determining  the  matter  of  preponderating  evidence  they 
might  take  into  consideration  the  number  of  witnesses  tes- 
tifying on  one  side  or  the  other.  We  perceive  nothing  im- 
proper in  this  instruction.  All  the  cases  cited  by  appellant, 
taking  Wastl  v.  Montana  Union  Ry.  Co.,  17  Mont.  215,  [42 
Pac.  772],  Bierhach  v.  Goodyear  Rubber  Co.,  54  Wis.  213, 
[41  Am.  Kep.  19, 11  N.  W.  514],  and  Christman  v.  Ray,  42  111. 
App.  Ill,  as  a  sample,  condemn  instructions  which  told  the 
jury  that  greater  weight  was  to  be  given  to  the  greater 
number  of  witnesses  on  one  side  or  another  in  a  contested 
question  of  fact.  The  instruction  here  is  not  open  to  any 
such  criticism.  In  fact,  the  only  criticism  it  is  subject  to 
is  that  it  is  idle  for  a  court  to  give  a  jury  such  an  instruction. 
It  is  a  mere  commonplace  and  common-sense  proposition. 
In  every-day  life  disputed  facts  are  determined  by  taking 
into  consideration  various  elements  which  go  to  determin- 
ing the  weight  to  be  given  statements  of  parties  on  one  side 
or  on  the  other  of  a  controversy — ^their  opportunities  for 
observation,  mental  capacity,  standing,  credibility,  and  num- 
bers— ^and  to  instruct  a  jury  that  they  may  take  into  con- 
sideration the  numerical  element  with  the  other  elements 
in  determining  the  weight  of  testimony  on  one  side  or 
another  of  a  controvert  is  simply  telling  them  they  may  do 
as  jurors  what  they  properly  and  logically  would  do  as  men 
without  the  instruction. 

The  court  further  instructed  the  jury  that  **if  plaintiff 
attempted  to  board  a  moving  ear  and  was  injured  as  a  direct 
or  proximate  consequence  thereof,  then  he  was  guilty  of  con- 
tributory negligence  and  cannot  recover  herein."  It  is  con- 
tended that  the  instruction  is  erroneous  because  the  court 
failed  to  insert  before  the  word  "attempted"  the  word 
"negligently,"  the  reasoning  of  appellant  being  that  the 
attempt  to  board  a  moving  car  is  not  as  matter  of  law  con- 
tributory negligence  per  $e;  that  an  ordinarily  prudent  per- 
son might  attempt  to  board  a  slowly  moving  train,  and  it 
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would  be  for  the  jury  to  determine  from  all  the  circiim- 
stances  whether  it  was  contributory  negligence  or  not. 
{Finkeldey  v.  Omnibus  Gable  Co,,  114  Cal.  28,  [45  Pac. 
996].)  We  have  no  fault  to  find  with  the  contention  of  ap- 
pellant as  a  proposition  of  law,  but  the  instruction  as 
appellant  claims  it  should  have  been  given  was  not  war- 
ranted either  under  his  complaint  or  the  Case  as  made. 
Instructions  are  properly  addressed  to  the  theoiy  of  the 
case  as  pleaded  and  made.  Plaintiff  did  not  allege  in  his 
complaint  that  with  due  care  and  caution  he  attempted  to 
board  a  moving  train  and  for  some  alleged  reason  was  in- 
jured through  the  negligence  of  defendant  Plaintiff 
specifically  alleged  as  his  cause  of  action  that  he  attempted, 
as  a  passenger,  to  board  a  standing  car  of  defendant  and 
that  when  he  had  partially  done  so  the  car  was  negligently 
started  forward  and  he  thrown  from  it  and  injured.  The 
defense  of  the  defendant  was  that  plaintiff  attempted  to 
board  a  moving  car  and  fell  while  making  the  attempt.  The 
entire  evidence  of  the  case  was  addressed  to  this  issue  and 
the  instruction  complained  of  was  properly  addressed  to 
this  issue.  Plaintiff,  having  alleged  that  the  car  was  stand- 
ing still  and  that  defendant  negligently  started  it  up  while 
he  was  boarding  it,  would  not  have  been  permitted  to  prove 
that  in  fact  the  car  was  moving  when  he  attempted  to  board 
it,  because  to  do  this  would  be  to  permit  him  to  sue  on  one 
theory  and  recover  on  another.  Necessarily,  if  the  car  was 
moving  when  he  tried  to  board  it,  this  disproved  the  alle- 
gation of  the  complaint  that  it  was  standing  still,  and  swept 
away  the  only  alleged  negligence  upon  which  the  cause  of 
action  of  plaintiff  was  predicated.  Neither  the  pleading 
nor  the  evidence  warranted  instructing  the  jury  as  plaintiff 
contends  it  should  have  been,  but,  on  the  contrary,  the  in- 
struction that  was  given  was  entirely  proper  under  both. 
{Chicago  City  R.  R.  v.  Gates,  135  111.  App.  180;  Peterson 
V.  Metropolitan  St.  Ry,  Co,,  211  Mo.  498,  [111  S.  W.  37] ; 
Patterson  v.  Westchester  Electric  Ry.  Go,,  26  App.  Div. 
366,  [49  N.  Y.  Supp.  796] ;  Haralson  v.  San  Antonio  Trac- 
tion Co,,  53  Tex.  Civ.  App.  253,  [115  S.  W.  876].)  In  this 
connection  it  may  be  said,  although  the  error  was  harmless, 
that  the  court  should  not  have  instructed  the  jury  in  the 
instruction  complained  of  that  if  they  found  that  plaintiff 
had  attempted  to  board  a  moving  train,  ''then  he  was  guilty 
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of  contributory  negligence."  The  court  should  have  in- 
structed the  jury  that  if  they  so  found,  then  it  was  negli* 
gence  on  the  part  of  plaintiff,  and  that  he  could  not  recover. 
But  to  say  that  plaintiff  by  such  an  act  was  guilty  of  con- 
tributory negligence  necessarily  imported  that  the  defendant 
was  in  some  way  also  negligent  This,  of  course,  was  not 
true,  because  the  defendant  had  a  legal  right  to  have  its 
cars  moving  when  plaintiff  tried  to  get  on  and  so  could  not 
be  negligent. 

As  to  the  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence:  The  asserted  newly  discovered  evidence 
was  all  to  be  offered  to  impeach  one  of  the  witnesses  for 
defendant.  A  new  trial  on  the  ground  of  newly  discovered 
evidence  is  not  granted  where  the  only  value  of  the  newly 
discovered  testimony  is  as  impeaching  evidence.  (CJialmsrs 
V.  SheeTvif,  132  Cal.  459,  [84  Am.  St.  Rep.  62,  64  Pac.  709].)" 

The  judgment  and  order  appealed  from  are  affirmed. 

Wilbur,  J.,  and  Mdvin,  J.,  concurred. 


[8ae.  No.  2622.    Department  Two.— Angiut  1,  1918.] 

MANOUQ  M.  STENIAN,  Respondent,  v.  HAREY  TASH- 
JIAN,  Appellant. 

PUMcn»AL  AND  Agent — Association  fob  Puschass  of  Land — Dxrrr  of 
Negotiating  Associatb — Good  Faith. — A  person  who  negotiates  a 
porchase  of  land  for  the  benefit  of  himself  and  others  is  the  agent 
of  his  associates,  and  as  such  bound  to  the  utmost  good  faith  with 
them,  regardless  of  whether  the  dealings  between  them  constituted 
a  partnership  or  a  tenancy  in  common  in  the  land. 

Id. — EzisTENox  of  Pabtnebship — QxnssTioM  of  Fact. — Tho  question  of 
whether  there  ia  a  partnership  between  persons  associated  together 
in  the  purchase  of  a  tract  of  land  is  one  of  fact,  and  in  order  to 
constitute  it,  there  must  be  an  agreement  to  that  effect — a  joint 
undertaking  to  share  in  the  profits  and  losses. 

iDu — PUBOHASE  OF  LAND — ^NEGOTIATION  ST  PA&TNEB — SECRET  PBOFITS — 

Aocountabilitt  to  Other  Partners. — ^Where  parties  enter  into  an 
agreement  of  partnership  or  association  for  the  purchase  of  property 
for  the  common  benefit,  each  partner  or  associate  occupies  a  fiduciary 
relationship  to  the  others  in  all  matters  pertaining  to  the  partner- 
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■hip  enterprise,  and  is  precluded  from  making  any  secret  separate 
profit  ont  of  the  transaction,  and  if  he  does  so,  it  constitutes  fraud 
upon  the  others  and  he  is  accountable  in  a  suit  at  law  or  in  equity 
for  such  profits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  S.  Clack,  for  Appellant 

A.  P.  Michael  NarUan,  H.  H.  Boae,  fuid  Arekalian  M. 
Astor,  for  Respondent 

LOBIGAN,  J. — ^The  court  found,  in  accordance  with  the 
allegations  of  the  complaint,  that  plaintiff  and  defendant 
^  in  1912  by  verbal  agreement  became  partners  in  the  pur- 
chase of  a  tract  of  land  in  Tulare  Counl^ ;  that  prior  to  the 
purchase,  which  was  made  by  the  partnership  at  the  solicita- 
tion of  the  defendant,  he  had  entered  into  a  written  agree- 
ment with  the  owners  of  said  land  to  pay  him  iwo  thousand 
dollars  as  a  commission  in  case  he  made  a  sale  of  the  prop- 
erty, which  fact,  however,  defendant,  for  the  purpose  of  de- 
ceiving plaintiff,  concealed  from  him;  that  plaintiff  did  not 
discover  the  fact  of  such  agreement  for  a  commission  till  a 
couple  of  years  subsequent  to  the  purchase  of  the  property 
by  plaintiff  and  defendant  as  such  partners  and  subsequent 
to  the  termination  of  the  partnership  and  division  of  the 
property  between  them. 

The  decree  of  the  court  was  that  plaintiff  recover  from  de- 
fendant one-half  of  the  money  already  paid  to  him  under 
the  contract  for  commissions  by  the  prior  owners  of  the 
property  and  half  of  all  moneys  to  be  paid  defendant  there- 
under in  the  future  when  a  mortgage  on  the  property  exe- 
cuted by  plaintiff  and  defendant  was  paid.  Defendant 
appeals  from  the  decree. 

Appellant,  as  grounds  for  a  reversal,  makes  but  two  points 
which  have  any  appearance  of  merit.  He  insists,  first,  that 
the  evidence  does  not  sustain  the  finding  that  a  partnership 
was  entered  into  between  plaintiff  and  defendant  for  the 
purchase  of  the  land,  but  that  the  evidence  simply  shows 
that  defendant,  who  had  the  land  for  sale  as  agent  for  the 
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owners,  approached  the  plaintiff  and  one  Ogaspian  with  the 
proposition  that  the  three  of  them  purchase  the  land  for 
the  sum  of  fifteen  thousand  dollars,  of  which  they  would  pay 
cash  two  thousand  dollars  (one-third  by  each)  and  give  a 
note  and  mortgage  for  the  balance  of  thirteen  thousand  dol- 
lars. The  negotiations  for  the  purchase  by  them  was  con- 
ducted by  the  defendant  and  a  conveyance  made  to  the  three 
of  them  of  the  tract  of  land  undivided  as  tenants  in  com- 
mon, so  the  defendant  contends.  Plaintiff  and  Ogaspian 
testified  that  the  parties  formed  a  partnership  preliminary 
to  the  purchase  of  the  land  to  make  such  purchase;  that 
the  understanding  was  that  they  were  to  purchase  the  prop- 
erty together,  improve  it  together,  put  one-half  of  it  in 
grapes  and  the  other  half  yearly  in  barley.  Subsequently, 
Ogaspian  became  dissatisfied  with  his  purchase  and  his  in- 
terest was  bought  out  by  plaintiff  and  defendant.  Defend- 
ant testified  that  there  was  nothing  said  about  the  partner- 
ship when  the  purchase  was  made;  that  each  simply  took 
an  equal  undivided  interest.  It  appears,  as  all  the  parties 
testified,  that  defendant  took  charge  and  management  of 
the  land  from  the  beginning,  leasing  portions  of  it  and  had 
other  portions  sown  to  barley.  No  crops,  however,  ma- 
tured, and  his  share  of  the  loss  of  the  venture,  consisting 
of  the  expense  of  cultivation  and  the  purchase  of  seed — some 
five  hundred  dollars — was  paid  defendant  by  plaintiff.  It  is 
the  daim  of  appelant  that  this  evidence  does  not  show  a 
partnership,  but  at  most  a  tenancy  in  common  in  the  pur- 
chase of  the  property.  As  far  as  the  alleged  deceit  of  the 
defendant,  as  found  by  the  court,  is  concerned  (assuming 
it  was  proven)  in  concealing  from  his  associates  the  fact 
that  he  was  obtaining  a  secret  advantage  over  them  through 
commissions  to  be  paid  him  for  the  sale  and  purchase  of 
the  property,  it  would  be  immaterial  whether  such  sale  and 
purchase  was  made  for  a  partnership  embracing  the  defend- 
ant as  a  member  thereof  or  as  a  tenancy  in  common  with 
defendant  as  one  of  the  cotenants.  In  either  event  the  de- 
fendant in  negotiating  the  purchase  for  the  benefit  of  his 
assoeiates  would  be  the  agent  of  such  associates,  and  as 
such  bound  to  the  utmost  good  faith  with  them  and  could 
make  no  secret  profit  for  himself  at  their  expense.  Now, 
while  this  rule  of  the  liability  of  the  agent  for  deceit  prac- 
ticed upon  his  associates  is  no  different  either  in  law  or 
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equity  whether  the  sale  or  purchase  of  the  property  in  for  a 
partnership  or  whether  as  a  tenancy  in  common,  appellant 
claims  that  the  distinction  is  quite  material  here,  because 
plaintiff  in  his  complaint  relies  solely  on  a  partnership,  and 
must  recover,  if  at  all,  by  proof  of  the  partnership  and 
nothing  else.  Conceding  this  point  of  appellant  as  well 
taien,  we  are  not  so  certain  that  if  necessary  we  could  not 
hold  that  the  complaint,  aside  from  its  allegations  of  part- 
nership, was  also  so  framed  that  relief  might  be  given  ^ 
plaintiff  upon  the  theory  of  defendant  that  the  proof  estab- 
lished simply  a  purchase  by  tenants  in  common.  But  this 
is  unnecessary.  The  question  of  whether  there  is  a  part- 
nership is  one  of  fact.  In  order  to  constitute  it  there  must 
be  an  agreement  to  that  effect — ^a  joint  undertaking  to  share 
in  the  profits  and  losses.  There  was  evidence  tending  to 
show  that  this  was  the  intention  of  the  parties  in  their  trans- 
action in  reference  to  their  purchase  of  the  property.  The 
partnership  did  not  last  for  more  than  a  couple  of  years 
nor  did  it  involve  many  transactions.  But  that  was  not 
essential.  What  little  was  done  with  the  property  was  in 
line  with  a  partnership  as  the  plaintiff  and  Ogaspian  de- 
clared was  the  intention  when  the  purchase  was  made.  It 
was  managed  by  the  defendant  for  the  benefit  of  all.  That 
there  were  no  profits  is  of  no  consequence.  There  was  an 
endeavor  to  make  them,  but  the  effort  resulted  only  in  a  loss 
of  which  plaintiff,  in  line  with  his  partnership  obligation, 
paid  his  share.  Under  this  evidence  we  think  the  court  was 
warranted  in  finding  the  existence  of  a  partnership  in  the 
purchase  of  the  land. 

It  is  next  insisted  by  appellant  that  there  is  no  averment 
or  proof  of  fraud  perpetrated  by  defendant  on  plaintiff 
in  the  sale  to  the  partnership  of  the  property.  Taking  the 
attitude  of  appellant  seriously,  he  must  be  understood  as 
claiming  that  there  is  no  sufficient  evidence  to  establish  that 
he  was  to  be  paid  a  commission  for  making  a  sale  to  the 
partnership,  and  not  that  the  facts  as  alleged  and  found 
by  the  court,  if  supported  by  the  evidence,  do  not  show 
fraud  toward  his  partners  in  obtaining  a  commission  for 
making  the  sale  and  purchase.  The  evidence  shows  that  at 
the  time  the  defendant  entered  into  negotiations  with  plain- 
tiff and  Ogaspian  for  the  purchase  by  the  i)artnership  of  the 
property  he  then  had  a  written  contract  with  the  owners  to 
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pay  him  two  thousand  dollars  if  he  made  a  sale  of  it;  both 
plaintiff  and  Ogaspian  testified  that  while  discussing  with 
the  others  the  subject  of  the  contemplated  purchase  both 
asked  him  point^y  if  he  was  to  get  a  commission  and  he 
said  that  he  was  not,  declaring  that  partners  could  not  make 
a  commission  in  selling  to  each  other.  After  the  sale  de- 
fendant made  another  contract  with  the  former  owner  of  the 
property  whereby  he  was  to  be  paid  his  commission  in  in- 
stallments as  certain  payments  on  the  purchase  price  were 
made.  Opposed  to  this  was  the  testimony  solely  of  defend- 
ant, who  testified  that  while  the  others  asked  him  if  he  was 
to  get  a  commission,  he  simply  answered  them  that  it  was 
none  of  their  business.  The  court  accepted  the  evidence  on 
the  part  of  plaintiff. 

The  law  as  applied  to  such  a  situation  is  well  settled  and 
no  extended  discussion  of  it  is  necessary.  Each  partner 
is  the  agent  of  the  partnership  as  to  all  matters  coming 
within  the  scope  of  the  relationship,  and  it  is  an  elementary 
principle  of  equity  that  an  agent  may  not  make  any  profit 
for  himself  in  a  transaction  in  behalf  of  his  principal. 
"Where  parties  enter  into  an  agreement  of  partnership  or 
association  for  the  purchase  of  property  for  the  common 
benefit,  each  partner  or  associate  occupies  a  fiduciary  re- 
lationship to  the  others  in  all  matters  pertaining  to  the  part- 
nership enterprise.  In  the  purchase  of  the  property  for  the 
partnership  or  association  each  one  of  the  partners  or  asso- 
ciates is  precluded  from  making  any  secret  separate  profit 
out  of  the  transaction,  and  when  one  of  them  does  make  such 
a  secret  profit,  it  constitutes  a  fraud  upon  the  others,  and 
he  is  accountable  in  a  suit  at  law  or  in  equity  as  the  transac- 
tion requires  for  such  profits.  The  facts  as  found  by  the 
court  here  show  just  such  conduct  on  the  part  of  defendant 
as  these  rules  apply  to,  and  he  was  properly  held  accountable 
by  the  court  for  one-half  of  the  secret  profits  made  by  him 
in  the  transaction.  (Civ.  Code,  sec.  2330;  King  v.  Wise,  43 
Cal.  628;  Barry  v.  Bennett,  45  Cal.  80;  Calmon  v.  SarraiUe, 
142  Cal.  638,  [76  Pac.  486] ;  Lomita  Land  &  Water  Co.  v. 
Robinson,  154  Cal.  37,  38,  [18  L.  B.  A.  (N.  S.)  1106,  97  Pac. 
10] ;  CalifomiorCalaveras  Min.  Co.  v.  Walls,  170  Cal.  285, 
[149  Pac.  595].) 

The  judgment  appealed  from  is  affirmed. 

Wilbur,  J.f  and  Melvin,  J.,  concurred. 
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[Sac.  No.  2867.    In  Bank.— August  1,  1918.] 

L.  McAULAY,  Petitioner,  v.  BOARD  OF  SUPERVISORS 
OF  THE  COUNTY  OF  MERCED  et  al.,  Respondents. 

lUUOATION    DiSTBICT— PbTITION    lOB    OBOANIZATION— BlGHT    OP    WiTH- 

D&AWAii—TiKX.— Under  the  Irrigation  District  Act  of  1897,  and  acts 
amendatory  thereof  and  supplementary  thereto,  the  petitioners  for 
the  organisation  of  such  a  district  may  effectively  withdraw  from 
the  petition  at  any  time  prior  to  its  presentation  to  the  board  of 
supervisors  on  the  date  fixed  in  the  published  notice,  with  the  result 
that  at  such  time  they  can  no  longer  be  considered  bj  the  board  as 
petitioners. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  Supreme  Court  against  the  Board  of  Supervisors  of 
Merced  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Dennett,  and  J.  C.  Needham,  for  Petitioner. 

THE  COURT.— We  are  satisfied  that  it  must  be  held  that 
petitioners  for  the  organization  of  an  irrigation  district 
under  the  act  approved  March  31,  1897,  and  acts  amendatory 
thereof  and  supplementary  thereto,  may  effectively  with- 
draw from  the  petition  for  the  organization  of  such  district 
at  any  time  prior  to  the  presentation  of  the  petition  to  the 
board  of  supervisors  on  the  date  fixed  in  the  published 
notice  for  such  presentation,  with  the  result  that  at  the  time 
of  such  presentation  they  can  no  longer  be  considered  by 
the  board  as  petitioners.  If  this  be  true,  it  follows  that  the 
petition  here  does  not  make  a  case  for  relief. 

The  application  for  a  writ  of  mandate  is  denied. 
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[Crim.  No.  2194.    In  Bank.— August  1,  1918.] 

In  re  Application  of  WM.  L.  W.  PATTON  for  a  Writ  of 
Habeas  Corpus. 

Habeas  Oobpus — Fokfeitubx  or  Cbedits  or  Pabolbd  Pbisonkk— Ai^ 

LSOED    ILLBOAL    ACTION    Or    PRISON    DlKECTOBS — iNSUmCIENCT    Or 

Petition. — Aji  application  for  a  writ  of  habeas  corpus  bj  a  paroled 
prisoner,  whose  credits  had  been  declared  forfeited  for  a  violation 
of  the  terms  of  his  parole,  must  be  denied  where  the  application  is 
based  upon  the  ground  that  the  credits  had  never  been  lawfully  or 
justly  forfeited,  and  no  attempt  is  made  to  specify  or  suggest  wherein 
the  action  of  the  board  of  prison  directors  was  illegal  or  unauthorized 
by  law. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  Supreme  Court 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  L.  W.  Patton,  in  pro.  per.,  for  Petitioner. 

THE  COURT.— It  is  fairly  inferable  from  the  petition 
itself  that  the  board  of  prison  directors  did  declare  forfeited 
«11  credits  earned  and  to  be  earned  by  petitioner,  which  they 
would  have  the  power  to  do  under  certain  circumstances. 
As  to  this  he  alleges  that  his  credits  ''have  never  been  law- 
fuUy  or  justly  forfeited.^'  No  attempt  is  made  to  specify 
or  suggest  wherein  the  action  of  the  prison  directors  was 
illegal  or  unauthorized  by  law.  If  his  credits  were  law- 
fully declared  forfeited,  his  term  has  not  expired.  It  is  in- 
cum'bent  on  him,  in  order  to  make  out  a  case  for  habeas 
corpus,  to  allege  fa<its  showing  the  illegality  of  his  imprison- 
ment. It  is  proper  to  note  that  the  return  to  the  writ  issued 
on  his  application  by  the  district  court  of  appeal  of  the 
first  appellate  district,  to  which  proceeding  he  refers  in  this 
application,  shows  that  the  records  of  the  board  of  prison 
directors  contain  a  record  of  a  proceeding  against  him 
before  such  board  resulting  in  a  declaration  of  forfeiture  of 
his  credits  for  a  violation  of  the  terms  of  his  parole,  and 
moreover  that  in  such  proceeding  he  pleaded  guilty  to  the 
charge. 

The  application  for  a  writ  is  denied. 
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[li.  A.  No.  4551.    Department  Two.— August  2,  1918.] 

MILDRED  NICHOLS,  Reepondent,  v.  PACIFIC  ELEC- 
TRIC  RAILWAY  COMPANY  (a  Corporation),  et  al., 
Appellants. 

Negligenct — Collision  Between  Electeio  Cab  and  Automobiub— Ik- 
JUEY  TO  Guest  in  Automobile — Exebcisb  or  Caee  by  Guest — 
Question  fob  Juey. — In  an  action  for  damages  for  personal 
injuries  received  in  a  collision  between  an  electric  railway  ear 
and  an  automobile  in  which  plaintiff  was  riding  as  a  guest,  the 
question  whether  the  plaintiff  was  negligent  in  riding  in  the 
automobile  while  it  was  being  driven  at  an  excessive  rate  of 
speed  without  herself  taking  any  precautions  to  ascertain  whether 
or  not  the  car  was  approaching,  is  one  for  the  jury  under  proper 
instructions  by  the  court. 

Id. — Ceedibiuty  or  Witnesses — Instbuction. — The  general  instlruction 
in  this  case  as  to  jury's  duty  in  judging  the  facta  and  the  credibility 
of  witnesses  is  approved. 

Id. — Belief  or  Testimony. — The  statement  in  such  instruction,  **Yoa 
are  not  bound  to  believe  the  testimony  of  any  witness  unless  such 
testimony  imports  verity  and  establishes  conviction  in  your  minds," 
is  to  be  considered  as  a  part  of  the  whole  instruction,  and  means 
that  the  jury  is  never  bound  in  law  to  believe  the  testimony  of  any 
witness  that  they  do  not  in  fact  believe. 

Id. — CONTRIBUTOBY  NEGLIGENCE — CONSIDEBATION  Or  ALL  THE  EVIDENCE. 

The  question  of  contributory  negligence  is  to  be  determined  from 
all  the  evidence  in  the  ease. 

Id. — Negligence  or  DBivEBn-lNSTBUcnoN.— Where  both  the  railway 
company  and  the  driver  of  the  automobile  are  defendants,  and  a 
verdict  is  rendered  against  both  on  the  ground  of  negligence,  the 
former  cannot  complain  of  an  instruction  concerning  the  driver's 
negligence  as  being  too  favorable  to  the  driver,  since  his  negligence 
is  not  imputable  to  the  plaintiff. 

Ito. — Duty  or  Dbiveb  Toward  Guest. — The  driver,  a  carrier  of  persons 
without  reward,  owes  to  the  guest  the  duty  to  use  a  reasonable  degree 
of  care  for  the  safety  of  such  guest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Barstow,  Beach  &  Bohe,  Frank  E^arr,  and  B.  C.  Qortner, 
for  Appellants. 

Hindman  &  Yskej;  for  Respondent. 

WILBUR,  J. — ^Defendants  appeal  from  a  judgment  ren- 
dered in  favor  of  the  plaintiff  for  damages  received  by  her 
in  a  collision  between  an  electric  railway  car  operated  by  the 
defendant  Railway  Company  and  an  automobile  operated 
by  the  defendant  Negley,  in  which  plaintiff  was  riding  as  a 
guest  Defendant  Railway  Company  rdies  upon  the  de- 
fense of  contributory  negligence,  it  being  claimed  that  the 
plaintiff  was  negligent  in  riding  in  the  automobile  of  defend- 
ant Negley  while  it  was  being  driven  at  a'  dangerous  speed, 
without  herself  taking  any  precautions  to  ascertain  whether 
or  not  the  car  of  the  defendant  Railway  Company  was 
approaching.  The  automobile  had  a  single  seat  and  plaintiff 
was  seated  at  the  left  of  the  defendant  Negley,  who  was  driv- 
ing the  car,  and  on  her  lap  was  seated  a  Mrs.  Collins. 
Plaintiff  testified  that  the  speed  of  the  automobile  was  not 
excessive,  and  explained  her  statement  in  her  complaint  that 
the  defendant  Negley  was  driving  his  automobile  at  a  rapid 
and  dangerous  rate  of  speed  by  saying,  *'His  speed  was 
rapid  or  he  would  not  have  hit  the  car.  What  I  would  call 
an  excessive  rate  of  speed  would  <be  the  speed  at  which  we 
were  going  to  hit  the  car.  I  can  only  say  that  it  was  rapid 
and  dangerous  enough  to  hit  the  car."  Her  first  knowledge 
of  the  danger  of  a  collision  was  the  fact  of  the  collision. 

The  question  as  to  whether  or  not  the  plaintiff,  while  pas- 
senger or  guest  in  an  automobile,  exercised  ordinary  care 
upon  approaching  the  tracks  of  a  railway  company  is  a  ques- 
tion for  the  jury,  under  proper  instructions  by  the  court. 
(Irwin  V.  Golden  State  Auto  Tour  Co.  (Cal.),  171  Pac.  1059.) 

The  court  gave  the  following  instruction:  **You  are  the 
sole  and  exclusive  judges  of  the  facts  in  this  case,  and  of  the 
credibility  of  the  witnesses.  Tour  power  of  judging,  how- 
ever, is  not  arbitrary,  but  must  be  exercised  with  legal  dis- 
cretion, and  in  subordination  to  the  rules  of  legal  evidence. 
You  are  not  bound  to  believe  the  testimony  of  any  witness 
unleas  such  testimony  imports  verity  and  establishes  convic- 
tion in  your  minds,  nor  are  you  bound  to  decide  in  con- 
formity with  the  declarations  of  any  number  of  witnesses 
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which  do  not  produce  conviction  in  your  minds  as  against  a 
lesser  number,  or  against  other  evidence  satisfying  your 
minds.  Every  witness  is  presumed  to  speak  the  truth.  This 
presumption  may  be  repelled  by  the  manner  in  whichi  he  or 
she  testifies,  by  his  or  her  interest  in  the  case,  if  any  is  shown 
by  the  evidence,  his  or  her  partiality  or  impartiality,  by  the 
reasonableness  or  unreasonableness  of  any  statement  he  or 
she  makes,  by  his  or  her  candor  and  fairness  or  lack  thereof, 
and  by  any  other  fact  or  circumstance  elicited  during  the 
trial  which  may  aid  you,  in  determining  as  to  whether  the 
witness  has  spoken  the  truth.'' 

This  is  an  excellent  presentation  of  the  jury's  duty.  Ex- 
ception is  taken  to  the  clause,  ^'You  are  not  bound  to  believe 
'  the  testimony  of  any  witness  unless  such  testimony  imports 
verity  and  establishes  conviction  in  your  minds."  It  should 
be  observed  that  the  court  in  this  sentence  is  not  dealing 
with  the  measure  of  proof  or  instructing  the  jury  with  re- 
lation to  a  preponderance  of  the  evidence,  but  is  instructing 
them  with  reference  to  their  duty  in  weighing  the  testimony 
of  the  several  witnesses.  It  should,  of  course,  be  considered 
as  a  part  of  the  whole  instruction.  The  jury  is  never  bound 
in  law  to  believe  the  testimony  of  any  witness  that  they  do 
not  in  fact  believe,  and  this  is  the  meaning  of  this  portion 
of  the  instruction. 

The  Railway  Company  also  complains  of  the  instruction 
that,  "in  order  to  hold  the  plaintiff  guilty  of  contributory 
negligence  you  must  find  from  all  the  evidence  in  the  case 
that  the  plaintiff  .  .  .  failed  to  do  that  which  a  person  of 
ordinary  prudence  and  caution,  etc.,  would  have  done,"  the 
particular  objection  being  directed  to  the  .use  of  the  word 
"all."  The  instruction  was  proper.  The  jury  was  required 
to  pass  upon  all  the  evidence  in  the  case  in  arriving  at  a 
verdict. 

The  following  instruction  is  also  complained  of  by  the  de- 
fendant Railway  Company:  "Defendant  Negley  had  a  right 
to  assume  that  if  a  street-car  was  proceeding  along  its  tracks 
on  Sixth  Street  toward  Crocker,  that  some  signal  would  be 
given  by  it  of  its  approach,  and  he  also  had  the  right  to 
assume  that  it  would  proceed  at  a  moderate  rate  of  speed 
and  within  the  limit  of  speed  as  fixed  by  the  governing  o.rdi- 
nance,  and  he  also  had  the  right  to  assume  that  the  motor- 
man  would  operate  said  street  car  in  a  careful  and  prudent 
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manner."  Other  instructions  were  given  in  connection  with 
the  question  of  defendant  Negley's  negligence.  The  jury 
found  that  both  defendants  were  negligent.  Even  if  the 
instructions,  taken  together,  were  too  favorable  to  defend- 
ant Negley  on  the  question  of  whether  or  not  he  was  guilty 
of  negligence,  the  jury  found  him  negligent.  The  defend- 
ant Railway  Company  cannot  complain  of  such  instruction, 
for  Negley's  negligence,  if  any,  was  not  imputable  to  the 
plaintiff.  (T(msley  v.  Pacific  Electric  Ry.  Co.,  166  Cal.  457,' 
[137  Pac.  31].) 

The  defendant  Negley  claims  that  his  motion  for  a  nonsuit 
should  have  been  granted,  for  the  reason  that  there  was  no 
proof  of  negligence  on  his  part.  The  testimony  tended  to 
show  that  he  was  driving  about  fifteen  miles  an  hour  at  the 
time,  at  the  intersection  of  Crocker  and  Sixth  Streets — a 
well  built-up  section  of  the  city  of  Los  Angeles;  that  he 
did  not  slow  down  previous  to  the  collision ;  that  at  the  inter- 
section of  these  two  streets  a  hotel  building  extended  to  the 
sidewalk,  occupying  the  southwest  comer  of  Crocker  &  Sixth 
Streets,  The  collision  occurred  between  the  north-bound 
automobile  and  the  east-bound  street^car.  The  hotel,  there- 
fore, obscured  the  view  of  the  driver  of  the  automobile  in  the 
direction  from  which  the  car  was  approaching.  The  ques- 
tion of  whether  or  not  the  automobile  was  being  driven  at  an 
excessive  speed  was  a  question  for  the  jury.  Under  this  con- 
dition of  the  evidence  the  motion  for  nonsuit  was  properly 
denied.  For  the  same  reason  it  cannot  be  said  that  the 
evidence  is  insufficient  to  justify  the  verdict  against  the  de- 
fendant Negley.  The  jury  was  properly  instructed  that 
defendant  Negley  owed  to  the  plaintiff,  his  guest,  **a  reason- 
able degree  of  care  for  the  safety  of  such  guest,  and  that 
if  the  accident  or  collision  between  the  automobile  and  the 
electric  car  was  directly  and  proximately  caused  by  the 
negligence  of  N^ley,  or  the  concurrent  negligence  of  both, 
the  plaintiff  was  entitled  to  recover  against  Negley  unless 
she  was  guilty  of  contributory  negligence."  **A  carrier  of 
persons  without  reward  must  use  ordinary  care  and  dili- 
gence for  their  safe  carriage."  (Civ.  Code,  sec.  2096.  See, 
also,  FitzjarreU  v.  Boyd,  123  Md.  497,  [91  Atl.  547].) 

The  judgment  is  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[L.  A«  No.  4479.    Department  Two. — August  2,  1918.] 

NETTIE     BOWDOIN,     Hespondent,     v.     SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  AppeUant 

NsoLiOENCE — Death  or  Bot  from  Fall  fbom  Fbuoht-oas — Misoon- 

DUCT  or  BRAKSMAN — ^CONTEIBUTOBT  NEGLIGENCE — INSTRUCTION. — In 

an  aetion  to  recover  damages  for  the  death  of  a  boy  of  the  age  of 
fifteen  years  alleged  to  have  been  caused  by  the  negligent  and  willful 
misconduct  of  a  brakeman  of  a  railroad  company  in  ejecting  him 
from  an  iron  ladder  on  the  side  of  a  freight-car  upon  which  he  was 
riding  without  permission,  by  reason  whereof  he  fell  in  front  of  a 
passing  switch-engine  and  was  killed,  an  instruction  that  the  deceased 
could  not  be  charged  with  contributory  negligence  for  not  having 
waited  for  a  more  safe  place  to  alight  if  the  jury  should  find  that 
from  acts  and  conduct  of  the  brakeman  the  boy  had  reason  to  be- 
lieve that  force  would  be  used  to  eject  him  and  that  he  jumped  by 
reason  of  such  belief,  is  not  erroneous,  where  the  testimony  on  behalf 
of  the  plaintiff  showed  that  the  hold  of  the  deceased  was  released  by 
reason  of  the  fact  that  his  fingers  were  stamped  upon,  or  because 
the  brakeman  waa  stamping  near  his  fingers  and  threatening  to 
stamp  upon  them. 
Id.— Degbsb  of  Caeb  Bequired  of  Bot — Instruction. — ^The  court 
properly  instructed  the  jury  that  a  boy  of  fifteen  years  of  age 
would  not  be  expected  to  use  that  degree  of  judgment  and  discretion 
which  would  be  expected  and  required  of  an  aBult. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Edward  Judson  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  T.  Gage,  and  W.  I.  Gilbert,  for  Appellant. 

Hooker,  Morris  &  Austin,  for  Respondent 

WILBUR,  J. — ^Defendant  appeals  from  a  judgment  after 
verdict  for  one  thousand  dollars  in  an  action  brought  by 
plaintiff  to  recover  for  the  death  of  her  son,  Lindsay,  fifteen 
years  of  age,  alleged  to  have  been  caused  by  the  negligent 
and  willful  misconduct  of  a  brakeman  of  the  defendant,  in 
ejecting  him  from  an  iron  ladder  on  the  side  of  a  freight- 
car  upon  which  he  was  riding  without  permijssion,  by  reason 
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whereof  he  fell  in  front  of  a  passing  switch-engine  and  was 
killed. 

Cecil  Sanders,  a  companion  of  deceased,  testified  that  he 
saw  the  'brakeman  cUmb  down  the  ladder  and  smash  dece- 
dent's fingers;  that  he  heard  the  brakeman  say  something 
to  him  but  could  not  distinguish  what  it  was;  that  he 
^  "stomped  where  Lindsay  was  holding  on  to  the  ladder.  .  .  . 
Lindsay  fell  off,  he  seemed  to  light  on  his  left  foot,  .  .  . 
seemed  to  lose  his  balance,  and  fell  in  front  of  the  east-bound 
switch-engine  and  was  run  over."  In  its  answer  the  de- 
fendant denied  negligence  and  alleged  contributory  negli- 
gence. The  brakeman  and  others  in  charge  of  the  train 
testified,  denying  all  knowledge  of  the  presence  of  the  de- 
ceased, and  any  knowledge  of  the  means  by  which  he  was 
thrown  in  front  of  the  switch-engine.  The  jury  were  in- 
structed fully  on  the  subject  of  negligence  and  no  complaint 
is  made  of  such  instructions.  Defendant,  however,  com- 
plains of  the  following  instruction,  given  at  plaintiff's 
request 

"If  yoii  find  that  the  deceased  in  this  case  was  a  boy  of 
fifteen  years  of  age,  you  are  instructed  that  he  would  not  be 
expected  to  use  that  degree  of  judgment  and  discretion  which 
would  be  expected  and  required  of  an  adult,  and  if  you  find 
that  from  the  commands  or  acts,  if  any,  of  the  brakeman  in 
charge  of  the  train,  the  boy  had  reason  to  believe  that  force 
would  be  used,  or  if  you  find  that  force  was  used  to  eject 
him  from  the  train,  and  even  if  you  find  that  the  boy 
jumped  from  the  train  by  reason  of  such  belief,  he  cannot 
under  such  circumstances  be  charged  with  contributory 
negligence  for  not  having  waited  for  a  more  safe  place  to 
alight." 

It  is  claimed  that  this  instruction  is  erroneous  for  the  rea- 
son that  it  is  based  upon  a  theory  not  involved  in  the  evi- 
dence. If  we  accept  the  testimony  on  behalf  of  plaintiff  as 
true,  the  hold  of  decedent  was  released  by  reason  of  the  fact 
that  his  fingers  were  stamped  upon,  or  that  he  lost  his  hold, 
or  let  go  his  hold,  because  the  brakeman  was  stamping  near 
his  fingers  and  threatening  to  stamp  on  his  fingers,  it  could 
not  be  said  that  the  deceased  was  guilty  of  contributory 
negligence  in  loosening  his  hold  under  such  circumstances. 
There  is  no  evidence  that  he  jumped.  Under  the  circum- 
stances he   could  not  be    charged  with    negligence  in  not 
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choosing  a  safe  place  to  alight.  Upon  the  question  of  the 
negligence  of  the  deceased  it  was  proper  for  the  jury  to  be 
instructed  '^that  he  would  not  be  expected  to  use  that  degree 
of  judgment  and  discretion  which  would  be  expected  and  re- 
quired of  an  adult/'  and  the  effect  of  the  instruction  was 
that  the  boy  in  jumping  from  the  train,  if  he  did  jump,  was 
not  guilty  of  contributory  negligence,  if  as  a  boy  of  his  dis- 
cretion he  had  reason  to  believe  that  his  fingers  would  be 
stamped  on,  or  if  they  were  stamped  on<  Defendant  was 
not  prejudiced  by  an  instruction  upon  the  theory  that  the 
deceased  jumped. 

The  point  is  made  that  notwithstanding  the  conflict  in  the 
evidence,  this  court  should  take  into  consideration  the  fact 
that  the  verdict  for  one  thousand  dollars  was  a  very  light 
verdict,  and  therefore  infer  that  the  jury  did  not  wholly 
believe  the  testimony  of  the  plaintiff's  witness.  The  de- 
fendant cannot  complain  that  the  verdict  was  too  small,  and 
in  view  of  the  rule  of  law  that  parents  are  only  entitled  to 
compensatory  damages  for  pecuniary  loss,  we  cannot  say 
that  the  jury  rendered  a  verdict  for  less  than  they  thought 
was  proper  under  the  measure  of  damages  as  given  it  by  the 
court.  The  credibility  of  the  witness  was  exclusively  for 
the  jury,  and  the  verdict  based  upon  sufficient  testimony 
cannot  be  overturned  by  this  court. 

The  judgment  is  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 


[li.  A.  No.  4466.    Department  Two.— Angnstf  2,  1918.] 

PEEDERICK    E.    OPITZ,    Respondent,    v.    PAUL    W. 
SCHENCK,  Appellant. 

NxouoKNOx  —  Ck>ujsioN  Between  Motorctoli  and  Autoicobuj^-* 
Pleading — Sufficiengt  of  Complaint.— In  an  action  to  recoTer 
damages  for  personal  injuries  sustained  by  plaintiff  in  a  collision 
between  the  motorcycle  on  which  he  was  riding  and  an  automobile 
which  defendant  was  driving,  the  allegation  in  the  complaint  that 
the  defendant  negligently  and  carelessly  drove  his  automobile  with 
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great  force  and  violence  againBt  the  plaintiif  and  thereby  hurled 
him  to  the  ground  is  a  sufficient  statement  of  negligence. 

Id. — ^DmcTiVE  Plbadino  of  Gmr  Obdinancs— When  Immaterial. — 
The  defective  pleading  of  an  ordinance  relied  on  as  additional  evi- 
dence in  proof  of  negligence,  or  a  failure  to  allege  its  existence  at 
the  time  of  the  accident,  or  at  all,  is  immaterial,  in  view  of  an  allega- 
tion of  negligence  in  general  terms. 

IiK — FINDINGS — Proximate  Cause  of  Accident— Want  of  Inconsist- 
ency.— There  is  no  inconsistency  in  a  finding  that  the  proximate 
cause  of  the  accident  was  the  "cutting"  of  a  corner  hy  the  defend- 
ant, and  one  that  such  cause  was  defendant's  traveling  at  a  speed 
of  more  than  fifteen  miles  an  hour  in  turning  from  one  street  into 
another,  since  both  acts  might  have  been  contributing  proximate 
of  the  accident 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  W.  Schenck,  in  pro.  'per.,  for  Appellant. 

James  P.  Clark,  for  Respondent 

LOEIGAN,  J. — ^This  action  is  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff  in  a  collision  between 
the  motorcycle  on  which  he  was  riding  and  an  automobile 
which  defendant  was  driving.  Defendant  appeals  from  a 
judgment  entered  in  favor  of  plaintiff  on  a  verdict  of  the 
jury  for  two  thousand  dollars. 

The  accident  happened  at  the  intersection  of  Washington 
Street  and  Crenshaw  Boulevard,  in  the  city  of  Los  Angeles, 
and  occurred  through  the  negligent  operation  by  defend- 
ant of  his  automobile  over  and  across  the  intersection  of 
said  streets. 

The  first  point  urged  for  a  reversal  is  that  the  complaint 
does  not  state  a  cause  of  action  in  its  allegations  of  negli- 
gence. The  complaint  charged  that  about  the  intersection 
of  said  streets  above  mentioned  **  defendant  negligently  and 
carelessly  drove  and  ran  an  automobile  with  great  force  and 
violence  against  the  plaintiff  and  thereby  hurled  the  plain- 
tiff with  great  force  and  violence  against  the  ground,  and 
that  plaintiff  was  by  reason  of  the  premises  greatly  bruised 
and  injured  .  .  .  ."    It  was  further  alleged  that  def end- 
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anty  in  driving  and  operating  his  automobile  over  and  across 
the  intersection  of  said  streets,  did  not  pass  to  the  right  of 
the  center  of  the  intersection  of  said  streets  before  turning 
northeasterly  on  said  Crenshaw  Boulevard,  but  drove  and 
operated  said  automobile  over  and  across  said  intersection 
in  a  northeasterly  direction  to  the  left  and  westerly  of  the 
center  of  said  streets,  in  violation  of  an  ordinance  of  the 
city  of  Los  Angeles  prohibiting  it,  in  other  words,  that  de- 
fendant **cut  the  comer"  at  said  intei section  of  said  streets, 
and  that  by  reason  of  the  violation  of  said  ordinance  in  doing 
BO,  and  the  negligent  and  careless  manner  in  which  defend- 
ant operated  and  drove  said  automobile,  the  same  ran  into 
and  against  the  plaintiff  as  aforesaid  to  his  permanent 
injury. 

It  is  insisted  that  there  is  an  entire  omission  in  these  al- 
legations to  specify  the  particular  acts  of  negligence  which 
caused  the  injury.  But  it  was  not  necessary  to  set  the  facts 
out  with  any  more  particularity  than  the  complaint  did.  At 
common  law  it  was  not  necessary  in  charging  negligence  in 
the  operation  of  a  vehicle  by  a  defendant  whereby  a  colli- 
sion with  a  vehicle  operated  by  plaintiff  occurred  to  aver 
anything  more  than  that  the  collision  occurred,  and  that  it  oc- 
curred through  the  negligence  of  defendant  This  rule  is 
still  the  rule  of  pleading  in  this  state.  Here  the  complaint 
alleged  that  the  defendant  drove  his  automobile  with  great 
force  and  violence  against  plaintiff  and  thereby  hurled  him 
to  the  ground,  and  that  this  was  **done  by  him  carelessly 
and  negligently."  Under  the  rule  obtaining  this  was  all 
the  allegation  that  was  necessary.  ,  {Smith  v.  Bvitner^  90 
Cal.  95,  [27  Pac.  29] ;  Crdbhe  v.  Mammqth  Channel  Gold 
Min.  Co.,  168  Cal.  505,  [143  Pac.  714] ;  Stephenson  v.  South- 
ern Pac.  Co,,  102  Cal.  146,  [34  Pac.  618,  36  Pac.  407] ;  Cufir 
ningham  v.  Los  Angeles  By.  Co.,  115  Cal.  566,  [47  Pac. 
452].) 

It  is  insisted,  as  to  the  ordinance  of  the  city  of  Los  Angeles 
mentioned  in  the  complaint,  that  it  was  not  properly  pleaded 
in  this,  that  it  was  not  alleged  to  have  been  in  force  at  the 
time  of  the  accident.  The  complaint,  however,  was  good 
without  any  allegations  as  to  the  ordinance  at  all.  It  alleged 
negligence  in  general  terms  which,  as  we  have  just  shown, 
was  alt- that  was  necessary.  If  under  such  an  aUegation 
the  plaintiff  wished  to  prove  the  violation  of  the  ordinance. 


Digitized  by 


Google 


Aug.  1918.]  Opitz  v.  Schbnck.  639 

he  oould  do  so  whether  it  was  pleaded  or  not.  This  was 
not  an  action  for  damages  for  the  violation  of  a  city  ordi- 
nance, or  to  enforce  a  liability  or  penalty  imposed  by  one 
where,  of  course,  it  would  be  necessary  to  plead  the  ordinance 
relied  on  as  the  foundation  of  the  action,  but  was  an  ordi- 
nary suit  for  damages  for  negligence  pleaded  in  general 
terms.  Under  these  circumstances  the  defective  pleading 
of  an  ordinance  relied  on  as  additional  evidence  in  proof  of 
negligence,  or  a  failure  to  allege  its  existence  at  the  time  of 
the  accident,  or  at  all,  is  immaterial;  its  existence  and  its 
violation  are  given  in  evidence  in  aid  of  the  general  negli- 
gence alleged;  it  is  simply  evidentiary  matter,  and  as  such, 
under  our  system  of  pleading,  it  would  be  improper  to  plead 
•  it  {Cragg  v.  Los  Angeles  Trust  Co,,  154  Cal.  663,  [16  Ann. 
Cas.  1061,  98  Pac.  1063].) 

The  last  point  made  is  that  the  findings  of  the  jury  are 
inconsistent  with'  each  other.  This  is  predicated  on  the 
fact  that  several  special  questions  were  submitted  to  tiie 
jury  for  their  answer,  and  to  one  of  these  they  replied  that 
the  ** cutting"  of  the  defendant  across  the  intersection  of 
Washington  Street  to  Crenshaw  Boulevard  was  the  proxi- 
mate cause  of  the  accid^it,  and  to  another  that  the  proxi- 
mate cause  of  the  injury  was  that  defendant  was  traveling 
at  a  speed  of  more  than  fifteen  miles  an  hour  in  turning 
from  one  street  into  another.  There  was  no  inconsistency 
in  these  findings.  Both  acts  of  defendant  might  have  been 
contributing  proximate  causes  of  the  accident.  It  is  true 
that  the  ordinance  of  the  city  did  not  prohibit  passing  from 
one  street  to  another  at  a  greater  rate  of  speed  than  fifteen 
miles  an  hour,  but  whether  a  party  is  negligent  or  not  is  not 
determined  solely  by  the  fact  whether  at  the  rate  of  speed 
he  was  making  he  was  violating  a  city  ordinance  or  not.  If 
he  was  violating  it,  it  was  negligence  per  se,  but  he  might  not 
be  violating  it  and  still  be  negligent.  The  rule — speed  limi- 
tation by  ordinance  or  no  speed  limitation — is  the  general 
and  well-established  one  applying  to  motor  vehicles  as  to  all 
other  vehicles,  and  is  that  their  operators  must  use  all  the 
care  and  caution  in  operating  them  which  careful  and  pru- 
dent men  should  exercise  having  due  regard  for  the  safety 
of  the  public  and  the  rights  of  others  to  the  use  of  the  streets. 
The  operator  of  a  vehicle  may  not  escape  liability  for  a  colli- 
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sion  by  simply  saying  that  he  was  not  exceeding  the  speed 
limit  established  by  statute  or  ordinance  when  it  happened. 
It  may  appear  (the  other  party  being  without  fault)  that 
though  a  defendant  was  not  exceeding  the  limit  of  speed 
prescribed  by  the  ordinance,  yet  that  he  was  operating  his 
vehicle  without  such  control  as  to  speed  under  the  particular 
circumstances  as  a  careful  and  prudent  man  in  the  exercise 
of  due  care  and  caution  would  have  had.  We  have  not  the 
ordinance  before  us,  and  as  this  is  an  appeal  on  the  judg- 
ment-roll alone,  we  must  assume,  that  tiiere  was  evidence 
to  sustain  the  allegations  of  the  complaint  It  appears 
therefrom  that  the  collision  occurred  after  dark  at  the  inter- 
section of  two  streets  through  the  defendant  "cutting  the 
comer"  at  a  speed  exceeding  fifteen  miles  an  hour,  and  the 
jury  may  very  properly  have  determined  that  *' cutting  a 
comer"  in  the  dark  at  that  rate  of  speed  was  carelessness 
and  negligence  on  the  part  of  the  defendant  independent  of 
any  ordinance  relative  to  a  speed  limit  at  alL 
The  judgment  appealed  from  is  affirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 


IL,  A.  No.  4601.    Department  Two.— Augnst  2,  191S.] 

ADDIE  D.   BRYANT  et  al.,  Appellants,  v.   EDWIN  P. 
WHITNEY,  Respondent 

Plbading — ^Amendment  or  Couphkun  Aftsb,  Tbial— Dknial  Unnbcbs- 
SABT. — ^When  an  amendment  to  a  complaint  has  been  added  after 
trial,  apparently  to  conform  to  the  proof,  a  formal  answer  thereto 
is  unneceBsarj,  for  the  amendment  is  deemed  denied. 

Injunction — ^Violation  of  Building  Restriction — Acquiescence  in — 
Pbopeb  Refusal  of  Belief. — A  court  of  equity  will  not  enjoin  the 
violation  of  a  building  restriction  by  the  owner  of  a  lot  in  a  tract 
fM>ld  pursuant  to  a  general  plan  of  improvement  for  the  benefit  of 
all  the  lots,  where  there  have  been  such  violations  of  the  restrictions 
by  plaintiffs  and  others,  acquiesced  in  by  the  plaintiffs,  as  to  pre- 
clude them  from  enforcing  such  restriction  against  the  defendant 

Abandonment  of  Building  Restrictions— Rule. — ^Where  there  has 
been  no  uniform  observance  of  the  restrictions,  and  substantially 
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all  the  land  owners  have  ao  conducted  themselves  as  to  indicate  an 
abandonment  of  the  right,  which  is  in  the  nature  of  an  easement^ 
to  have  the  neighborhood  kept  to  the  standard  established  by  the 
original  plan,  and  where  the  enforcement  will  not  tend  materiallj 
to  restore  to  the  district  the  character  imposed  upon  it  bj  the 
scheme,  and  the  infraction  complained  of  does  not  diminish  the 
Talue  of  the  other  estates,  then  it  would  be  inequitable  and  oppres- 
sive to  compel  at  great  loss  a  compliance  with  the  restrictions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  B.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stewart  &  Stewart,  for  Appellants. 

Tanner,  Odell  &  Taf t,  for  Respondent 

WILBUR,  J. — ^Plaintiflfs  appeal  from  the  judgment  deny- 
ing them  relief  by  injunction  from  an  alleged  violation  of  a 
building  restriction  by  defendant,  by  the  erection  of  two 
houses  on  one  lot  (13),  each  alleged  to  be  of  a  cost  of  less 
than  one  thousand  five  hundred  dollars,  the  restricted 
amount,  and  alleged  to  be  '*  nearer  than  four  feet  from  the 
side  lines  of  said  lot"  The  court  found  that  the  houses 
were  to  cost  more  than  one  thousand  five  hundred  dollars 
each,  but  that  one  was  within  three  feet  and  eight  inches  of 
the  south  side  line  of  tiie  lot,  with  a  chimney  projecting  one 
foot  further,  four  feet  in  width.  There  was  no  privity  be- 
tween the  plaintiffs  and  the  defendant,  who  were  lot  owners 
within  the  same  tract,  but  all  derived  their  title  to  their  lots 
from  one  Mary  King  Elliott,  who  purchased  twenty-eight 
lots  in  the  Dos  Robles  Park  Tract,  Alhambra,  already  sub- 
divided, fronting  on  Dos  Robles  place,  and  thereafter  at 
various  times  from  January  15,  1908,  to  January  7,  1911, 
sold  said  lots,  including  those  of  the  parties  hereto,  to  var- 
ious purchasers,  each  lot  by  its  deed  of  conveyance  from  said 
grantor  being  subject  t(f  the  same  building  restriction,  which, 
so  far  as  involved  in  this  case,  reads  as  follows: 

''This  deed  is  made  and  accepted  upon  the  following 
express  conditions,  to  wit: 

"First:  That  said  property  shall  be  used  for  residence 
purposes  only,  and  such  residence  shall  cost  not  less  than 
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$1500.00  and  shall  be  located  not  nearer  than  twenty  (20) 
feet  from  the  front  line  of  said  lot  or  nearer  than  four  (4) 
feet  from  either  side  line  there.*' 

Plaintiff  relies  upon  the  rule  that  where,  under  a  general 
plan  of  improvement  for  a  particular  tract,  such  restrictions 
are  imposed,  equity  will  enjoin  the  violation  of  such  condi- 
tions or  covenants,  if  any,  by  the  grantees  of  such  lots. 
The  original  complaint,  however,  failed  to  allege  a  general 
plan  of  improvement,  but  after  answer  and  trial  it  appears 
that  an  amended  complaint  was  filed  alleging,  **That,  pur- 
suant to  a  general  plan  of  improvement  for  the  benefit  of 
all  lots  of  said  tract,  each  lot  of  said  tract  was,  by  one 
grantor,  sold  and  conveyed  by  recorded  deed,  each  lot,  except 
lot  1,  subject  to  uniform  building  restrictions  inserted  in 
the  deed  thereof  in  words  and  figures  following,"  etc. 
This  allegation  was  not  denied,  and  the  court  made  no  find- 
ing on  the  issue  so  presented,  if  any,  nor  was  the  failure  to 
so  find  specified  as  an  error  ^n  motion  for  a  new  trial. 
When  the  amendment  to  the  complaint  has  been  added  after 
trial,  apparently  to  conform  to  the  proof,  a  formal  answer 
thereto  is  unnecessary,  for  the  amendment  is  deemed  denied. 
{McDougald  v.  ArgonatU  Land  etc.  Go.,  117  Cal.  87-95, 
[48  Pac.  1021] ;  Hinss  v.  Erode,  168  Cal.  507,  516,  [143  Pac. 
729].)  Assuming,  without  deciding,  however,  that  plain- 
tiff sufficiently  alleged  a  general  plan  of  improvement,  and 
that  the  findings  of  court  as  to  the  method  by  which  said 
restrictions  were  imposed  upon  the  land  of  the  parties 
amounted  in  legal  effect  to  a  finding  that  there  was  a  general 
plan  of  improvement,  an  assumption  most  favorable  to 
plaintiffs,  respondent  nevertheless  claims  that  there  have 
been  such  violations  of  the  restrictions  by  plaintiffs  and 
others,  acquiesced  in  by  plaintiffs,  as  preclude  them  from  en- 
forcing such  restriction  against  the  defendant  The  viola- 
tion of  the  restriction  by  the  defendant,  which  is  found  by 
the  court,  consisted  in  placing  the  building,  with  a  project- 
ing chimney,  too  close  to  the  side  line  of  the  lot.  In  April, 
1912,  on  lot  5  two  apartment  houses  were  erected,  each 
within  one  foot  of  the  respective  side  lines.  In  1913,  on  lot 
23,  apartment  houses  were  erected,  two  less  than  four  feet 
from  the  northerly  line  and  one  within  less  than  four  feet 
of  the    southerly    line.    Plaintiffs   Addie    D.  Bryant  and 
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Annie  J.  East  occupy  and  maintain  four  houses  on  three 
lots.  On  lot  21  a  house  has  been  erected,  the  body  of  which 
is  within  four  feet  of  the  south  line  and  the  roof  of  which  pro- 
jects over  the  north  line  of  said  lot.  The  building  of  plain- 
tiff East  is  erected  immediately  upon  one  of  the  side  lines 
of  one  of  the  originally  restricted  lots,  that  is  to  say,  by 
reason  of  her  ownership  of  the  north  twenty-five  feet  of  lot 
17  and  the  south  twenty-five  feet  of  lot  18,  her  building, 
erected  in  the  center  of  this  space,  covers  the  whole  eight- 
foot  strip  along  the  boundary  between  lots  17  and  18,  re- 
quired by  the  restriction  to  be  clear  of  buildings.  The 
same  condition  obtains  with  reference  to  the  three  lots  occu- 
pied by  four  houses.  The  owner  of  the  adjoining  lot  nearest 
the  buildings  of  defendant  is  not  a  party  to  this  action,  and 
plaintiffs  neither  alleged  nor  proved  any  special  or  other 
pecuniary  damage.  As  was  said  by  the  supreme  court  of 
Massachusetts:  "Where  there  has  been  no  uniform  ob- 
servance of  the  restrictions  and  substantially  all  the  land 
owners  have  so  conducted  themselves  as  to  indicate  an 
abandonment  of  the  right,  which  is  in  the  nature  of  an  ease- 
ment, to  have  the  neighborhood  kept  to  the  standard  estab- 
lished by  the  original  plan,  and  where  the  enforcement  will 
not  tend  materially  to  restore  to  the  district  the  character 
imposed  upon  it  by  the  scheme,  and  the  infraction  com- 
plained of  does  not  diminish  the  value  of  the  other  estates, 
then  it  would  be  inequitable  and  oppressive  to  compel  at 
great  loss  a  compliance  with  the  restrictions."  {Loud  v. 
Pendergast,  206  Mass.  122,  125,  [92  N.  E.  40,  41].  See, 
also,  Zelman  v.  Kmfherr,  76  N.  J.  Eq.  52,  [73  Atl.  1048].) 
There  was  no  miscarriage  of  justice  in  the  decision  ap- 
pealed from.    The  judgment  is  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 
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[li.  A.  No.  4604.    Department  One.— August  2,  1918.] 

FREMONT  McGUIRE,  Respondent,  ▼.  MILLER  &  LUX 
INCORPORATED  (a  Corporation),  Appellant. 

NbQLIOENCB— INJTJBT    TO    OHJEB   ON    T&ACTORr— DBQBSE    OF    NEGLIOENCE 

Under  Boseberrt  Act—Question  for  Jubt. — In  an  action  for 
personal  injuries  received  bj  a  person  employed  as  an  oiler  on  a 
caterpillar  tractor,  the  question  as  to  whether  the  plaintiff,  who  had 
had  little  experience  with  machinery  and  who  was  required  to  oil  the 
machinery  while  in  motion,  was  guilty  of  such  gross  negUgenee  as 
to  prevent  recovery  under  the  Eoseberry  Act  (Stats.  1911,  p.  796), 
in  inserting  his  hands  among  moving  parts  of  the  machinery  to  dean 
oil  nipples,  in  view  of  his  inexperience  and  the  directions  of  his 
superior,  was  for  the  jury. 

Id. — Discovert  or  Depective  Oil  Nipples — Question  por  Jury. — ^In 
such  an  action,  the  question  whether  the  defect  in  the  oil  nipples 
of  the  tractor  was  one  which  the  plaintiff's  employer  should  have 
discovered  in  the  exercise  of  reasonable  card  before  attention  was 
called  thereto  by  the  plaintiff,  was  for  the  jury. 

Ii>.-*Bepair  op  Dbpect  bt  Emploteb— Question  for  Jurt^^Iu  such  aa 
action,  the  question  whether  the  employer  should  have  repaired  the 
defect  in  the  oil  nipples  before  intrusting  the  cleaning  thereof  to 
.plaintiff,  was  for  the  jury. 

Id. — Pleading — Suppicienct  op  Complaint. — ^In  an  action  for  personal 
injuries  a  complaint  which  inferentially  and  by  way  of  recital  avers 
that  the  defendant's  negligence  caused  the  injuries  ii  sufficient  as 
against  general  demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  trial  Milton  T. 
Farmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  P.  Treadwell,  for  Appellant 

Thomas  Scott,  and  J.  It  Dorsey,  for  Respondent 

RICHARDS,  J.,  pro  tern. — This  is  an  appeal  from  a  judg- 
ment in  plaintiff's  favor  in  an  action  for  damages  for  per- 
sonal injuries  and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial.  The  action  was  originally  com- 
menced in  the  superior  court  of  the  county  of  Eem.    It  was 
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removed  to  the  United  States  district  court  upon  applica- 
tion of  the  defendant,  Miller  &  Lux  Incorporated,  a  Nevada, 
corporation,  but  was  subsequently  remanded  to  the  court 
and  county  in  which  it  had  been  commenced,  for  trial.  The 
defendant  Livingston,  joined  with  Miller  &  Lux  Incorpo- 
rated as  a  defendant  for  the  reason  that  he  was  a  co- 
employee  of  the  latter  with  plaintiff  and  as  such  was  in 
charge  of  the  tractor  in  connection  with  which  the  plaintiff 
received  his  injuries,  was  never  served  with  process  and  did 
not  appear.  The  defendant  Miller  &  Lux  Incorporated  an- 
swered denying  negligence  and  pleading  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  cause  was  tried  be- 
fore a  jury.  At  the  conclusion  of  the  plaintiff's  case  the 
defendant  moved  for  a  nonsuit,  which  motion  was  denied. 
The  defendant  offered  no  evidence  and  the  case  went  to  the 
jury  upon  the  plaintiff's  proof,  whereupon  the  jury  re- 
turned a  verdict  in*  plaintiff's  favor  fixing  his  damages  at 
the  sum  of  five  thousand  dollars,  for  which  judgment  was 
entered.  Prom  this  judgment  and  from  the  order  denying 
its  motion  for  a  new  trial  said  defendant  prosecutes  this 
appeal. 

The  facts  essential  to  a  determination  of  the  main  ques- 
tions presented  upon  this  appeal  are  as  follows:  The  acci- 
dent out  of  which  the  plaintiff's  injuries  arose  happened  on 
January  15,  1&12,  and  the  case  therefore  comes  within  the 
provisions  of  the  Roseberry  Act  (Stats.  1911,  p.  796).  The 
plaintiff  had  entered  the  employ  of  the  appellant  about  two 
months  before  the  accident  He  had  been  raised  on  a  cattle 
ranch,  was  about  twenty-four  years  old,  and  prior  to  the 
time  of  his  said  employment  by  the  defendant  had  little 
experience  with  machinery.  He  was  assigned  to  work  as  an 
oiler  on  a  caterpillar  tractor  which  was  being  used  by  the 
defendant  at  the  time  of  the  plaintiff's  injuries  in  transport- 
ing products  from  place  to  place.  Its  machinery  was  rather 
intricate  and  its  operation  required  the  services  of  a  me- 
chanical engineer  and  of  an  oiler  when  in  use.  The  code- 
fendant  Livingston  was  the  engineer  in  charge  of  the 
machine,  from  whom  the  plaintiff  was  instructed  to  take  his 
orders.  The  duties  of  the  plaintiff  required  him  to  keep 
all  portions  of  the  machine  properly  lubricated,  and  in  order 
to  do  this  it  was  necessary  at  times  for  him  to  walk  by  the 
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side  of  the  tractor  when  it  was  in  motion,  applying  the  oil  to 
its  parts  as  required.  On  the  day  before  the  accident  the 
plaintiff  noticed  that  certain  oil  nipples  through  which  it  was 
his  duty  to  lubricate  the  machine  had  become  loose  and  de- 
fective, and  informed  the  engineer  in  charge  of  this  fact 
and  that  by  reason  thereof  they  were  failing  to  supply  the 
machine  with  oil.  The  plaintiff  was  told  by  the  engineer 
''that  he  would  fix  them  as  soon  as  he  could  get  around 
to  it,  it  might  be  a  day  or  so,  and  to  go  i^ead  and  do  the 
best  he  could."  It  appears  to  have  been  essential  that 
these  oil  nipples  should  be  kept  in  place  and  condition  to 
constantly  feed  oil  to  the  working  parts  of  the  moving 
machine.  On  the  following  day,  while  the  tractor  was  in 
action  hauling  grain  from  Buttonwillow,  the  oil  nipples 
again  got  out  of  place  and  order,  and  the  plaintiff,  noticing 
that  they  were  out  of  place  and  so  clogged  as  not  to  be 
feeding  their  oil  ip  the  moving  tractor,  undertook  to  clean 
them  temporarily  so  that  they  would  function,  and  to  do  this 
while  he  was  walking  alongside  of  the  moving  machine.  In 
order  to  clean  these  nipples  he  had  to  reach  in  a  foot  or 
so  among  the  moving  parts  of  the  machine,  and  was  in  the 
act  of  doing  this,  holding  the  nipple  with  his  right  hand 
and  the  wire  with  which  he  was  trying  to  open  it  up  with  his 
left,  when  his  jumper  sleeve  was  caught  by  a  moving  key 
and  his  hand  dragged  in  between  moving  parts  of  the  ma- 
chine and  injured  as  alleged  in  the  complaint.  The  en- 
gineer knew  that  the  plaintiff  was  accustomed  to  oil  the 
machine  walking  along  beside  it  while  it  was  in  motion,  but 
is  not  shown  to  have  known  that  the  plaintiff  was  doing 
or  attempting  to  do  the  particular  acts  which  caused  his 
injuries. 

The  first  contention  on  the  part  of  the  appellant  is  that 
the  plaintiff  upon  his  own  case  has  shown  himself  to  have 
been  guilty  of  such  gross  negligence  that  as  a  matter  of  law 
he  was  not  entitled  to  recover,  notwithstanding  the  provi- 
sions of  the  Roseberry  Act.  We  cannot  give  our  concur- 
rence to  this  contention.  It  was  the  duty  of  the  plaintiff  to 
see  to  it  that  the  working  parts  of  this  ponderous  and  some- 
what intricate  machine  were  kept  at  all  times,  while  it  was  in 
action,  properly  supplied  with  oil.  It  is  sufficiently  shown 
that  it  was  customary,  if  not  compulsory,  that  this  duly 
should  be  done  while  the  oiler  was  walking  alongside  of  the 
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machme  and  while  it  was  in  motion.  He  had  become  aware 
of  the  defective  oil  nipples  which,  when  they  got  out  of 
position  and  became  clogged  with  dust,  prevented  the  oil 
from  being  properly  fed  to  the  moving  parts  of  the  machine. 
He  had  called  the  attention  of  his  superior  to  these  defects 
and  was  directed  by  him  ''to  go  ahead  and  do  the  best  he 
could."  He  was  endeavoring  to  obey  that  direction  when 
his  injuries  occurred.  Conceding  that  it  may  have  been  an 
act  of  negligence  on  his  part  to  have  inserted  his  hands 
among  the  moving  parts  of  the  machinery  in  the  manner 
he  did,  still  in  view  of  his  past  experience,  or  rather  want 
of  experience,  in  respect  to  intricate  machinery,  and  in  view 
of  his  particular  duties  and  the  usual  manner  of  their  per- 
formance, and  in  view  of  the  direction  of  his  superior  **to 
go  ahead  and  do  the  best  he  could,"  we  think  the  question 
of  the  degree  of  the  plaintiff's  negligence,  if  any,  was  a 
question  of  fact,  for  the  jury.  This  view  is  fully  supported 
by  the  following  authorities:  Anderson  v.  Seropiwn,  147  Cal. 
201,  [81  Pac.  521] ;  Lonnergan  v.  Stansbvry,  164  Cal.  488, 
[129  Pac.  770] ;  Diehl  v.  Swett  etc.  Co.,  14  Cal  App.  495, 
[112  Pac.  561] ;  Great  NortJiem  R.  Co.  v,  McDermid,  177 
Fed.  105,  [100  C.  C.  A.  525],      " 

A  like  observation  applies  to  the  second  contention  of  the 
appellant  to  the  effect  that  the  plaintiff  had  not  made  out  a 
case  of  negligence  which  as  a  matter  of  law  entitled  him  to 
go  to  the  jury.  The  machine  was  admittedly  defective  in 
the  parts  with  which  the  plaintiff  was  immediately  dealing 
at  the  time  of  his  injuries.  Whether  the  defect  was  one 
which  the  defendant  through  its  engineer  in  charge  of  its 
operation  should  have  discovered  in  the  exercise  of  reason- 
able care  even  before  the  latter 's  attention  was  called  to  it 
by  the  plaintiff,  and  should  have  remedied  before  intrusting 
the  plaintiff  with  duties  which  required  him  to  deal  directly 
with  the  defective  parts  of  the  machine,  and  .whether  after 
the  plaintiff  had  informed  the  engineer  of  the  defect  it  was 
or  was  not  the  duty  of  the  latter  to  have  cured  it  before 
again  taking  the  tractor  out  upon  the  road,  and  whether 
or  not  his  direction  to  the  plaintiff  ''to  go  ahead  and  do  the 
best  he  could,"  did  not  amount  to  an  assumption  on  behalf 
of  his  principal  of  full  responsibility  for  the  further  use 
of  a  defective  appliance,  are  essentially  questions  of  fact 
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which  the  trial  court  correctly  determined  should  be  passed 
upon  by  the  jury,  in  denying  the  defendant's  motion  for  a 
nonsuit. 

The  appellant  urges  that  the  complaint  fails  to  state  a 
cause  of  action  in  that  while  it  alleges  negligence  on  the 
part  of  the  appellant's  engineer  and  codefendant  in  respect 
to  the  failure  of  the  latter  to  repair  and  keep  in  repair  the 
tractor,  it  does  not  directly  aver  that  the  appellant  was  negli- 
gent in  these  respects.  While  the  complaint  is  not  a  model 
of  pleading,  it  does  inferentially  and  by  way  of  recital  aver 
that  the  appellant's  negligence  caused  the  plaintiff's  in- 
juries, and  we  think  does  this  sufiSciently  to  escape  a  gen- 
eral demurrer;  and  as  to  the  defendant's  special  demurrer, 
it  ddes  not  direct  attention  to  this  specific  defect. 

The  next  contention  of  the  appellant  is  that  the  court 
committed  certain  errors  in  admitting  over  the  defendant's 
objection  the  answers  to  certain  interrogatories  contained  in 
the  deposition  of  its  codefendant  Livingston.  This  depo- 
sition was  taken  at  the  instance  of  the  plaintiff  and  the 
interrogatories  in  question  occurred  therein  in  the  cross- 
examination  of  the  deponent  by  counsel  for  appellant. 
Upon  the  trial  the  plaintiff  read  in  evidence  the  direct 
interrogatories  and  their  answers  contained  in  said  deposi- 
tion. The  defendant  and  appellant  herein  then  announced 
that  it  would  not  introduce  its  croiss-examination ;  thereupon 
the  plaintiff,  over  the  objection  of  said  defendant,  read  in 
evidence  the  cross-interrogatories  and  answers  contained  in 
said  cross-examination.  Among  these  latter  interrogatories 
was  one  to  which  the  defendant  urged  the  specific  objection 
that  the  question  called  for  the  conclusion  of  the  witness, 
and  this  being  overruled  and  the  answer  read,  moved  to 
strike  out  such  answer,  which  motion  was  denied.  The  rul- 
ings of  the  court  in  both  respects  are  now  assigned  as  error. 
Conceding  for  the  sake  of  argument  that  the  question  and 
answer  were  improper  and  the  rulings  of  the  court  thereon 
error,  it  must  be  admitted  that  these  were  errors  into  which 
both  the  plaintiff  and  the  court  had  been  led  by  the  form 
of  the  interrogatory  which  the  appellant  itself  had  pro- 
pounded. This  being  so,  it  should  be  made  very  clear  that 
the  errors  were  so  gravely  prejudicial  as  to  have  materially 
affected  the  verdict,  but  no  such  degree  of  prejudice  appears. 
The  matter  involved  in  the  question  was  one  which  the 
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jury  itself  cauld  have  determined  as  well  as  the  witness  with 
all  of  the  physical  facts  of  the  case  before  it,  and  which 
doubtless  it  did  determine  from  such  facts  regardless  of 
the  conclusion  of  the  particular  witness.  We  think,  there- 
fore, that  the  error,  if  any,  was  not  sufficiently  prejudicial 
to  justify  a  reversal  of  the  case. 

As  to  the  appellant's  criticisms  of  certain  of  the  instruc- 
tions of  the  court,  neither  argument  nor  authority  are  offered 
in  their  support,  but  upon  an  examination  of  the  record 
we  are  satii^ed  that  the  jury  was  fairly  and  fully  instructed 
as  to  the  law  of  the  case. 

Judgment  and  order  affirmed. 

Sloss,  J.,  and  Shaw,  J.^  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  4595.    Department  One. — August  2,  1918.] 

EMMA  PEZZONI,  Plaintiff  and  Respondent,  v.  HBNBY 
GREBNWELL,  Defendant  and  Respondent;  C.  P. 
SMITH  et  aL,  Defendants  and  Appellants. 

Negotiablb  Instbumknts  —  Assignment  tok  3ecubitt  —  Oonsideba- 
xioN — Pbe-existino  Debt. — Under  the  rule  established  in  this  state, 
an  assignment  of  a  negotiable  instrument  before  maturity  as  col- 
lateral security  for  pre-existing  debt  constitutes  an  indorsement  for 
a  valuable  consideration  sufficient  to  protect  the  purchaser  thereof 
under  the  law-merchant  against  defenses  to  the  note  of  which  he 
has  no  notice  at  the  time  of  the  indorsement. 

Id. — PiOMissoBT  Note— Assignment— SuFFiciENOT  of  Consideeation — 
Findings. — In  an  action  by  the  maker  to  cancel  a  promissory  note, 
negotiable  in  form,  on  the  ground  that  her  signature  was  obtained 
without  consideration  and  by  fraud,  where  the  evidence  showed 
that  the  payee  indorsed  the  note  before  maturity  as  collateral 
security  for  the  payment  of  an  installment  of  one  hundred  dollars 
past  due  from  him  to  another  on  a  contract  for  the  purchase  of 
an  automobile,  that  the  installment  was  never  paid,  that  the  auto- 
mobile was  thereafter  wrecked  and  sold  for  a  sum  which  was  credited 
on  the  contract  to  purchase,  the  trial  court  was  warranted  in  finding 
that  the  note  was  indorsed  as  collateral  security  for  the  payment 
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of  the  infltallinent  due  on  the  contract  and  for  no  other  daim,  but 
was  not  warranted  in  finding  that  it  was  aaaigned  without  an/ 
yaluable  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    P.  R.  Parker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Leo  V.  Youngworth,  for  Appellants. 

John  L.  Fleming,  and  Robert  J.  Gardner,  for  Respondents. 

SHAW,  J.— The  defendants  C.  P.  Smith  and  S.  W.  Smith 
appeal  from  the  judgment  in  favor  of  the  plaintiff.  They 
are  partners  doing  business  under  the  firm  name  of  Smith. 
Brothers. 

The  plaintiff  sued  the  defendants  to  obtain  a  decree 
canceling  a  certain  promissory  note  signed  by  her,  dated 
August  18,  1914,  for  $625,  due  sixty  days  after  date,  pay- 
able to  the  order  of  Henry  Greenwell  and  by  him  indorsed 
to  the  defendant  C.  F.  Smith  and  S.  W.  Smith.  The  basis 
of  her  action  was  that  her  signature  to  the  note  was  ob- 
tained without  consideration  and  by  the  device  of  leading 
her  to  believe  that  she  was  signing  a  different  instrument 
and  not  a  promise  to  pay  money.  The  appellants  filed  a 
cross-complaint  alleging  the  execution  of  the  note,  its  in- 
dorsement to  them  in  due  course  of  business  and  for  a  val- 
uable consideration  before  maturity,  and  asking  judgment 
for  the  amount  thereof.  The  plaintiff  answered  the  cross- 
complaint  denying  that  the  indorsement  of  the  note  by 
Oreenwell  to  the  appellants  was  in  due  course  of  business 
or  for  a  valuable  consideration. 

On  the  subject  of  the  indorsement  the  court  found:  "That 
the  said  note  was  not  received  by  the  said  defendants,  Smith 
Bros.,  in  due  course  of  business  and  for  a  valuable  considera- 
tion, in  that  the  court  finds  that  the  said  defendants  and 
cross-complainants,  Smith  Bros.,  did  not  at  the  time  of  re- 
ceiving the  said  note,  or  otherwise,  part  with  anything  of 
value  on  account  thereof,  and  that  they  gave  no  credit  on 
account  thereof,  nor  did  they  otherwise  change  their  legal 
status  in  any  particular  by  reason  thereof."    The  appel- 
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lants  claim  that  this  finding  is  contraiy  to  the  law  and  the 
evidence. 

The  evidence  on  this  subject  consists  of  the  testimony  of 
S.  W.  Smith  and  Henry  Qreenwell.  It  appears  that  about 
the  time  of  the  execution  of  this  note  Smith  Bros,  and  the 
defendant  Qreenwell  executed  an  agreement  whereby  Green- 
well  promised  to  pay  Smith  Bros,  the  sum  of  $1,250  in  in- 
stallments of  one  hundred  dollars,  payable  on  the  18th  of  each 
month  thereafter,  and  Smith  Bros,  agreed  that  they  would 
immediately  give  to  Qreenwell  the  possession  and  use  of  a 
certain  automobile,  and  that  if  each  of  the  said  payments 
was  promptly  made  when  due  until  the  whole  was  paid, 
they  would  then  sell  to  Qreenwell  the  said  automobile,  but 
that  title  thereto  should  remain  in  Smith  Bros,  until  after 
they  should  make  the  sale  referred  to,  upon  payment  of  the 
principal  and  interest  of  the  sum  to  be  paid  by  Qreenwell. 
The  next  payment  upon  this  contract  became  due  on  Sep- 
tember 18,  1914.  S.  W.  Smith  testified  that  in  September, 
immediately  after  this  payment  became  due,  he  demanded 
of  Qreenwell  the  possession  of  the  automobile  or  some  addi- 
tional security  for  the  payment  of  the  sum  agreed  to  be 
paid  by  the  contract;  that  Qreenwell  desired  to  keep  the  car 
and  offered  to  indorse  this  note  to  Smith  Bros,  as  collateral 
security  for  moneys  owing  on  the  contract;  that  Smith  ac- 
cepted this  offer  and  Qreenwell  thereupon  indorsed  said 
note  to  Smith  Bros.  Qreenwell,  on  the  other  hand,  tes- 
tified that  he  was  unable  to  make  the  hundred  dollar  pay- 
ment of  September  18th;  that  Smith  demanded  payment 
thereof;  that  he  told  Smith  that  he  was  unable  to  pay  it 
then  and  that  he  would  rather  Smith  would  take  back  the 
car,  and  offered  to  let  him  do  so  j  that  Smith  refused  the  car 
and  thereupon  Qreenwell  offered  him  this  note  as  collateral 
for  the  monthly  payment  of  one  hundred  dollars  then  due, 
and  that  Smith  agreed  to  this  and  accepted  the  note  for 
that  purpose,  whereupon  he  indorsed  it  as  above  stated  and 
delivered  it  to  Smith.  The  evidence  shows  that  the  hun- 
dred dollars  was  never  paid.  The  automobile  was  wrecked 
within  a  few  days  after  the  transfer  of  the  note  and  it  was 
taken  by  Smith  Bros,  some  five  or  six  months  thereafter 
and  sold  for  the  sum  of  three  hundred  dollars,  which  was 
credited  on  the  money  due  under  the  contract  of  lease  for 
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the  automobile.  Snuth  testified  farther  that  he  gave  credit 
on  that  contract  for  the  whole  amount  of  the  note,  namely, 
$625,  and  that  this  three  hundred  dollars  was  credited  as 
an  additional  payment  on  the  contract.  There  was  no  other 
testimony  on  the  subject  of  these  credits. 

The  court  was  warranted  upon  the  evidence  of  Qreenwell 
in  finding  that  the  note  was  indorsed  to  Smith  Bros,  as  col- 
lateral security  for  tiie  payment  of  the  installment  of  one 
hundred  dollars  and  for  no  other  claim,  but  it  was  not 
warranted  in  finding  that  it  was  assigned  without  any 
valuable  consideration.  Under  the  rule  established  in  this 
state  an  assignment  of  a  negotiable  instrument  before  ma- 
turity as  collateral  security  for  a  pre-existing  debt  consti- 
tutes an  indorsement  for  a  valuable  consideration  sufficient 
to  protect  the  purchaser  thereof  under  the  law-merchant 
against  defenses  to  the  note  of  which  he  has  no  notice  at 
the  time  of  the  indorsement  (Sackett  v.  Johnson,  54  Cal. 
109 ;  Buss  etc.  Co.  v.  Muscupiahe  etc.  Co.,  120  CaL  532,  [65 
Am.  St.  Bep.  186,  52  Pac  995] ;  Robinson  v.  Smith,  14  Cal. 
94;  Naglee  v.  Lyman,  14  Cal.  450;  Pwyn^  v.  Bensley,  8  Cal. 
260,  [68  Am.  Dec.  318].)  The  note  signed  by  the  plain- 
tiff, payable  to  Oreenwell,  was  negotiable  in  form,  and  the 
evidence  shows  without  conflict  that  Smith  Bros,  had  no 
notice  of  any  fraud  in  procuring  the  signature  or  any  other 
defense  to  the  validity  of  the  note.  Even  if  the  court  gave 
full  credit  to  the  statements  of  Oreenwell  regarding  the 
consideration  for  the  indorsement,  the  appellants  would  be 
entitled  to  recover  at  least  the  sum  of  one  hundred  dollars, 
with  interest,  costs,  and  attorney's  fees  on  their  crosa- 
complaint.  The  finding  is,  therefore,  contrary  to  the  evi- 
dence and  the  judgment  should  have  been  in  favpr  of  the 
cross-complainants  for  the  amount  we  have  stated,  if  no 
more. 

The  judgment  is  reversed. 

Sloss,  J.,  and  Richards,  J.,  pro  tem.^  concurred. 


Digitized  by 


Google 


Aug.  1918.]  Galusha  v.  Praseb.  653 


[Xi.  JL  No.  4611.    Department  One. — August  8,  1918.] 

ELON  Q.  GALUSHA,  Appellant,  v.  A.  R.  FRASEB  et  al., 

Bespondents. 

Plsading — Amendmknt— -DiscuBTiON  or  CouBT.^Under  section  472  of 
the  Code  of  Civil  Procedure  a  plaintiff  has  the  right  to  amend  his 
complaint  once,  without  leave  of  court,  after  a  demurrer  is  filed 
to  it,  provided  he  does  so  before  the  demurrer  is  presented  to  the 
court  for  decision;  but  if  a  demurrer  is  sustained,  the  defendant 
is  entitled  to  judgment  forthwith,  unless  the  court,  in  its  discretion, 
gives  the  plaintiff  leave  to  amend;  and,  while  the  court  should 
exercise  its  discretion  liberally  in  favor  of  an  application  to  amend, 
the  privilege  of  amending  at  that  stage  of  the  proceeding  does  not 
become  a  right  unless  the  circumstances  are  such  that  it  would  be 
mn  abuse  of  that  discretion  to  refuse  to  allow  it. 

OoNTRACiv-DAMAaES  roK  BREACH — NONLIABILITY. — Where  a  contract  for 
the  sale  of  a  lot  was  entered  into  bj  certain  individuals  and  before 
the  final  payment  of  the  purchase  price  a  certain  company  entered 
into  an  agreement  with  the  purchaser,  providing  that  in  considera- 
tion of  the  final  payment  the  company  would  put  in  aU  the  im- 
provements  on  the  tmct  of  land  of  which  the  lot  was  a  part  specified 
in  ^e  agreement  of  sale,  the  breach  of  this  contract  cannot  be  made 
the  basis  of  an  action  for  damages,  or  a  charge  of  fraud  against 
the  sellers,  where  they  did  not  execute  it,  and  it  does  not  appear 
that  they  are  in  any  manner  bound  by  it,  or  concerned  with  it« 
performance,  so  far  as  the  purchaser  is  concerned. 

Action  vob  Fraud — Action  on  Liabilitt  not  Founded  on  Writtbn 
CONTBAOT — Statute  of  Limitations. — In  an  action  to  recover  dam- 
ages on  account  of  fraud  and  deceit  alleged  to  have  been  perpetrated 
upon  plaintiff  inducing  her  to  purchase  a  certain  lot  of  land,  if  the 
complaint  states  a  cause  of  action  for  relief  on  the  ground  of  fraud, 
the  period  of  limitation  would  expire  at  the  end  of  three  years  from 
the  time  when  the  action  accrued,  or  from  the  discovery  of  the 
fraud;  but  if  it  states  a  cause  of  action  for  damages  upon  a  lia- 
bility not  founded  upon  a  contract  in  writing,  and  unmixed  with  a 
claim  for  relief  on  the  ground  of  fraud  or  mistake  within  the 
meaning  of  section  338  of  the  Code  of  Civil  Procedure,  the  action 
would  be  barred  after  two  years  from  the  time  it  accrued  by  the 
provisions  of  section  839  of  the  Code  of  Civil  Procedure. 

Ii>. — DisoovsRT  or  Fraud — Statute  or  Limitations — Pleading. — Where 
the  plaintiff  sues  for  relief  on  the  ground  of  fraud  and  seeks  exemp- 
tion from  the  three  years  period  of  limitation  for  the  reason  that 
be  did  not  discover  the  fraud  until  after  it  was  perpetrated,  he 
must  not  only  show  that  he  did  not  discover  the  fraud  until  within 
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the  three  jears  next  before  the  action  was  begun,  and  that  the 
fraud  was  committed  under  such  circumstances  that  he  would  not 
be  presumed  to  have  knowledge  of  it  at  the  time,  but  he  must  also 
•et  fortli  the  times  and  circumstances  under  which  the  facts  con- 
stituting the  fraud  came  to  his  knowledge,  so  that  the  court  maj 
determine  from  the  allegations  of  the  complaint  whether  the  dis- 
eovery  was  within  that  period. 
Id. — Time  of  Commencement  of  Action— Pebsumftion. — In  an  action 
for  damages  on  account  of  fraud  and  deceit  alleged  to  have  induced 
the  purchase  of  a  lot  of  land,  where  the  record  failed  to  show  when 
the  action  was  begun,  in  the  absence  of  a  showing  to  the  contrary, 
it  will  be  presumed,  if  necessary  in  order  to  support  a  judgment 
dismissing  the  action  entered  after  sustaining  a  demurrer  to  the 
complaint,  that  the  action  was  begun  at  the  latest  possible  time  prior 
to  the  filing  of  a  second  amended  complaint,  and  where  this  time  was 
more  than  three  years  prior  to  the  time  at  which  the  allied  fraud 
was  discovered  by  the  plaintiff,  the  action  was  barred  by  the  statute 
of  limitations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Leslie  B.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Cassat  Davis,  and  A.  Q.  Reily,  for  Appellant 

Anderson  &  Anderson,  for  Respondents. 

SHAW,  J. — ^The  plaintiff  appeals  from  the  judgment 
The  object  of  the  action  was  to  recover  damages  on  accounx 
of  fraud  and  deceit  alleged  to  have  been  perpetrated  by  the 
defendants  upon  the  plaintiff  and  his  predecessor  in  interest, 
whereby  they  were  induced  to  purchase  a  lot  in  the  Silver 
Strand  tract,  near  Ocean  Park,  from  the  defendants  A.  R. 
Fraser,  G.  M.  Jones,  and  H.  R.  Gage.  The  Guaranty 
Realty  Company  is  also  made  a  party  defendant.  Praser, 
Jones,  and  Gage  filed  a  joint  demurrer  to  the  second  amended 
complaint  on  two  grounds,  namely,  that  it  did  not  state 
facts  sufScient  to  constitute  a  cause  of  action,  and  that  the 
action  was  barred  by  the  statute  of  limitations,  referring 
to  sections  338  and  339  of  the  Code  of  Civil  Procedure.  The 
court  sustained  the  demurrer  without  leave  to  amend  and 
thereupon  entered  judgment  dismissing  the  action  as  against 
the  defendants  Fraser,  Jones,  and  Gago. 
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The  claim  of  the  plaintiff  that  the  court  erred  in  refusing 
leave  to  amend  when  the  demurrer  was  sustained  is  without 
merit.  Under  section  472  of  the  Code  of  Civil  Procedure 
a  plaintiff  has  the  right  to  amend  his  complaint  once,  with- 
out leave  of  the  court,  after  a  demurrer  is  filed  to  it,  pro- 
vided he  does  so  before  the  demurrer  is  presented  to  the 
court  for  decision.  But  if  the  demurrer  is  sustained,  the 
defendant  is  entitled  to  judgment  forthwith,  unless  the 
court,  in  its  discretion,  gives  the  plaintiff  leave  to  amend. 
It  is  true  that  a  court  should  exercise  its  discretion  liberally 
in  favor  of  an  application  to  amend;  but  the  privilege  of 
amending  at  that  stage  of  the  proceeding  does  not  become 
a  right  unless  the  circumstances  are  such  that  it  would  be 
an  abuse  of  that  discretion  to  refuse  to  allow  it 

The  complaint  alleges  that  on  June  29,  1905,  Margaret  E. 
Galusha,  from  whom  plaintiff  derives  title,  agreed  in  writ- 
ing to  purchase  the  lot  from  the  defendants,  Fraser,  Jones, 
and  Qage;  that  on  January  30,  1906,  before  she  had  fully 
paid  the  price,  she  died  and  her  right  and  title  thereupon 
devolved  upon  plaintiff,  as  heir  or  devisee,  and  that  he  com- 
pleted the  purchase;  that  to  induce  her  to  buy  the  lot  the 
defendants  represented  to  her  that  they  would  make  cer- 
tain improvements  of  the  Silver  Strand  tract,  of  which  said 
lot  was  a  part,  which,  if  made,  would  greatly  enhance  the 
value  of  the  lot.  These  improvements  are  particularly  de- 
scribed in  the  complaint.  It  is  not  necessary  to  give  the 
details  here.  It  is  alleged  that  the  defendants  failed  and 
refused  to  make  said  improvements,  except  a  small  part 
thereof. 

Before  the  plaintiff  made  the  final  payment  of  the  pur- 
chase price,  he  and  the  Guaranty  Realty  Company,  on 
September  20,  1906,  executed  an  agreement  whereby  in 
consideration  of  said  final  payment  the  Guaranty  Realty 
Company  agreed  to  *'put  in  all  the  improvements  on  said 
tract  as  specified  in  agreement  between  Fraser,  Jones  & 
Gage  and  the  Guaranty  Realty  Company,  which  includes 
grading  the  property,  bulkheads  along  the  lagoon,  sewer, 
sidewalks,  bridges  over  lagoons,  and  staking  out  of  lots 
when  desired  for  building  purposes;  and  the  water,  gas,  and 
electricity  will  be  put  in  by  the  city  as  required  by  building 
necessities."  The  terms  of  the  agreement  between  Fraser, 
Jones  &  Qage  and  the  Guaranty  Realty  Company  relating 
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to  improvements,  thus  referred  to,  are  not  alleged  or  stated 
in  any  part  of  the  complaint  other  than  by  the  above-quoted 
passage  from  the  agreement  aforesaid. 

It  is  further  alleged  that  plaintiff  repeatedly  demanded 
of  the  defendants  that  they  make  the  improvements  above 
described  and  that  defendants  repeartedly  promised  that 
they  would  do  so;  that  in  June,  1910,  plaintiff  demanded 
of  Fraser  that  the  improvements  be  made  tus  promised, 
whereupon  Fraser  refused  to  make  any  improvements  unless 
the  plaintiff  would  agree  in^  writing  to  build  a  house  upon 
said  lot,  which  plaintiff  declined  to  do  until  defendants  made 
the  improvements;  that  until  said  refusal  of  Fraser  the 
plaintiff  believed  in  the  honest  intentions  of  the  defendants 
as  to  said  improvements,  but  the  long  delay  and  the  final 
refusal  of  Fraser  satisfied  him  that  he  had  been  deceived. 
Damages  are  laid  in  the  sum  of  three  thousand  five  hundred 
dollars. 

The  second  amended  complaint  was  filed  on  November 
18,  1914.  The  record  fails  to  show  when  the  action  was 
begun  and  the  parties  in  their  briefs  do  not  advise  us  of 
the  date  of  filing  the  original  complaint.  It  is  not  claimed 
that  it  was  begun  within  three  years  after  June,  1910. 
Moreover,  in  the  absence  of  a  showing  to  the  contrary,  we 
will  presume,  if  necessary  to  do  so  in  order  to  support  the 
judgment,  that  the  action  was  begun  at  the  latest  possible 
time  prior  to  the  filing  of  the  second  amended  complaint. 
This  would  make  it  later  than  June,  1914. 

The  breach  of  the  contract  alleged  to  have  been  executed 
between  plaintiff  and  the  Guaranty  Realty  Company  can- 
not be  made  tiie  basis  of  an  action  for  damages,  or  a  charge 
of  fraud  against  the  defendants,  Fraser,  Jones  &  Gage,  since 
they  did  not  execute  the  contract,  and  it  does  not  appear 
that  they  are  in  any  manner  bound  by  it,  or  concerned  with 
its  performance,  so  far  as  plaintiff  is  concerned. 

If  the  complaint  states  a  cause  of  action  for  relief  on 
the  ground  of  fraud,  the  period  of  limitation  would  expire 
at  the  end  of  three  years  from  the  time  when  the  action  ac- 
crued, or  from  the  discovery  of  the  fraud.  (Code  Civ. 
Proc,  sec.  338.)  If  it  states  a  cause  of  action  for  damages 
upon  a  liability  not  founded  upon  a  contract  in  writing,  and 
unmixed  with  a  claim  for  relief  on  the  ground  of  fraud  or 
mistake  within  the  meaning  of  section  338,  then  the  action 
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would  be  barred  after  two  years  from  the  time  it  accrued, 
by  the  provisions  of  section  339  of  the  Code  of  Civil  Pro- 
cedure. 

Where  the  plaintiflP  sues  for  relief  on  the  ground  of  fraud 
and  seeks  exemption  from  the  three  years  period  of  limita- 
tion for  the  reason  that  he  did  not  discover  the  fraud  until 
after  it  was  perpetrated,  he  must  not  only  show  that  he  did 
not  discover  the  fraud  until  within  the  three  years  next 
before  the  action  was  begun  and  that  the  fraud  was  com- 
mitted under  such  circumstances  that  he  would  not  be  pre- 
sumed to  have  had  knowledge  of  it  at  the  time,  but  he  must 
also  set  forth  the  times  and  circumstances  under  which  the 
facts  constituting  the  fraud  came  to  his  knowledge,  so  that 
the  court  may  determine  from  the  allegations  of  the  com- 
plaint whether  the  discovery  was  within  that  period.  {Lady 
Washington  v.  Wood,  113  Cal.  487,  [45  Pac.  809].)  It  is 
doubtful  if  the  plaintiff  has  brought  himself  within  this  rule. 
But  we  need  not  determine  the  sufiSciency  of  the  facts  stated 
to  show  his  ignorance  of  the  fraud  prior  to  June,  1910.  He 
avers  that  at  that  time  he  became  fully  aware  of  it.  The 
period  of  limitation  began  to  run  at  that  time  if  not  befure, 
and  it  expired  in  June,  1913.  This  was  at  least  a  year  be- 
fore the  action  was  begun,  according  to  the  presumption 
which  we  must  indulge,  as  above  stated,  in  favor  of  the 
judgment.  The  action  was  therefore  barred  and  the  demur- 
rer was  properly  sustained. 

The  judgment  is  affirmed. 

Sloss,  J.,  and  Richards,  J.,  pro  tern.,  concurred. 
Hearing  in  Bank  denied. 


[Grim.  No.  2136.    In  Bank.— August  3,  1918.] 
THE  PEOPLE,  Respondent,  v.  A.  0.  FOWLER,  Appellant. 

Gbiminal  Law — Murder — Sufficiency  of  Information — Charge  in 
Language  of  Statute. — An  inf orDiation  for  murder  is  not  defective 
in  failing  to  set  forth  the  manner  and  means  bj  which  the  alleged 
murder  was  committed,  where  it  charges  that  at  a  time  and  place 
itated  the  defendant  did  willfuUj,  unlawfully,  and  feloniously,  and 
OLXXVIII  ObI.— 42 
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of  his  malice  aforethought,  kill  and  murder  a  named  human  being, 
as  a  charge  in  the  language  of  the  statute  is  sufficient. 

Id.— Deliberation  and  Premeditation.— The  statement  in  an  informa- 
tion for  murder  that  the  defendant  did  "of  his  malice  aforethought" 
kill  and  murder  a  named  human  being  is  equivalent  to  an  aver- 
ment that  the  act  was  committed  with  deliberation  and  premedita- 
tion. 

IK). — Examination  or  JuboR:— Improper  Question. — In  a  prosecution 
for  murder  it  was  improper  to  ask  a  proposed  juror  if  he  eould 
give  the  same  credit  to  the  defendant's  testimony,  were  he  to  go 
upon  the  stand,  his  interest  in  the  result  being  taken  into  considera- 
tion, that  he  eould  give  to  any  other  witness,  as  the  defendant's 
interest  in  the  result  was  only  one  of  the  things  to  be  taken  into 
consideration. 

iDb — BnDBNOB— Conpession — Foundation  for. — It  is  the  duty  of  the 
trial  judge,  when  the  question  is  raised  in  a  criminal  case  whether 
or  not  a  confession  of  the  defendant  was  voluntarily  made,  to  hear 
evidence  on  the  subject,  before  allowing  the  proof  of  said  confes- 
sion, and  to  admit  the  proof  only  in  the  event  that  he  finds  it  to 
have  been  voluntary;  and  he  has  the  right  to  determine  the  fact 
from  the  evidence  and  to  make  a  ruling  accordingly,  his  decision 
of  the  question,  where  the  evidence  is  conflicting,  being  subject  to 
the  universal  rule  applicable  to  cases  on  appeal,  that  the  review- 
ing court  will  uphold  the  decision  if  there  is  substantial  evidence 
to  support  it. 

Id. — ^Voluntary  Character  of  Statement— Right  of  Juet  to  Pass 
ON — Failure  to  Givr  Instruction.— In  a  prosecution  for  murder, 
where  the  evidence  on  the  question  of  whether  a  statement  of  the 
defendant  introduced  in  evidence  was  voluntary  or  not  was  not  so 
positive  and  certain  that  it  should  not  have  been  left  to  the  jury 
to  reconsider  it  upon  their  final  consideration  of  the  case,  even  if 
the  statement  was  a  confession,  the  failure  of  the  court  to  ex- 
plicitly instruct  the  jury  that  they  could  reconsider  the  question 
cannot  be  predicated  as  error  where  the  defendant  did  not  request 
any  instruction  on  the  subject. 

lb. — Admissions  and  Confessions. — A  confession,  in  criminal  law,  is 
an  admission  or  statement,  by  a  person  accused  of  crime,  to  the 
eifect  that  he  is  guilty  thereof;  and  an  admission  is  distinguished 
from  a  confession  by  the  fact  that  the  word  "admission"  relates 
to  matters  of  fact  that  do  not  involve  a  criminal  intent. 

Td. — Evidence— Burden  op  Proof— Justification  for  Homicide. — A 
statement  of  the  defendant  in  a  murder  case,  introduced  by  the 
prosecution,  in  substance^  that  defendant  killed  the  deceased  by  one 
or  more  blows  on  his  head  with  a  club,  coupled  with  the  dedaratiom 
that  deceased,  at  the  time?,  threatened  to  kill  defendant,  that  the 
latter  then  believed  deceased  had  a  pistol  in  his  hands  with  which 
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he  was  about  to  shoot  him^  and  that  with  that  belief  defendant 
struck  the  fatal  blow^  is  not  a  confession,  but  a  declaration  of 
innocence,  and  it  did  not  throw  the  burden  upon  the  defendant  of 
proving  justification  bj  additional  evidence. 

I^ — Admission  or  Evidenoi — Thbeats — Disobxtion  of  Goubt. — In  a 
prosecution  for  murder,  where  evidence  was  given  that  a  short  time 
prior  to  the  homicide  the  defendant  and  deceased  had  a  physical 
altercation,  during  which,  or  immediately  afterward,  the  defendant 
made  a  threat  of  physical  violence  against  the  deceased,  a  very 
large  discretion  is  vested  in  the  trial  court  as  to  the  amount  of 
detail  that  ahould  be  admitted  of  the  previous  fight.  Enough  of 
the  circumstances  must  always  be  given  to  enable  the  jury  to  under- 
stand the  purport  of  the  threat  and  the  purpose  of  the  defendant 
in  making  it. 

Ilk—MuBDXB  or  FnuBT  DsaBBB—PuMZDiTATiON.— Error  in  the  omission 
of  the  words  in  parentheses  in  the  instructions  as  to  what  constitutes 
murder  of  the  first  degree  that  "It  is  only  necessary  that  the 
act  of  kiUiug  be  preceded  by  (and  be  the  result  of)  a  concurrence 
of  the  will/'  is  cured  by  the  statement  that  "the  intent  to  kill  must 
be  the  result  of  deliberate  premeditation,  and  must  be  founded  upon 
a  pre-existent  reflection  and  not  upon  a  sudden  heat  of  passion  sufli- 
eient  to  preclude  the  idea  of  deliberation." 

JSK — iNSTBUCnONS — ^BlGHT  Or  GOUBT  TO  STATB  EVIDENCE  AND  DSOLABI 

Law. — A  court  is  authorized  to  state  the  testimony,  if  it  is  uncon- 
tradicted, and  declare  the  law  on  any  subject  involved  in  the  case, 
and  in  a  murder  case  it  was  not  error  to  instruct  the  jury,  "In  this 
ease  it  is  not  denied  that  the  defendant  struck  the  blow  by  which 
the  deceased  received  the  wound  in  the  head,  but  it  is  claimed  in 
his  behalf  that  he  was  justified  in  doing  so,  and  that  the  act'  was 
eommitted  in  defense  of  his  own  life,  or  to  prevent  the  infliction 
upon  him,  by  the  deceased,  of  great  bodily  injury,"  where  the  evi- 
dence was  not  conflicting  upon  the  subject. 
Ip. — Self-defense — Statement  of  Evidence. — The  statement  in  an  in- 
struction in  such  a  ease  that  "the  defendant  had  struck  the  blow 
l^  which  the  deceased  received  the  wound  in  the  head,"  this  fact 
being  admitted,  was  appropriate  as  an  introduction  to  an  instruc- 
tion on  the  law  of  self-defense  immediately  following,  the  question 
whether  or  not  the  blow  was  given  in  self-defense  being  determined 
by  a  consideration  of  the  circumstances  as  they  existed  at  the  time 
the  blow  was  struck;  and,  although  there  was  some  evidence  that 
an  automobile  was  driven  over  the  feet  of  the  deceased  after  the 
latter  had  been  admittedly  felled  by  the  defendant  with  a  heavy 
elub  and  left  on  the  ground,  the  instruction  was  not  injurious  to  the 
defendant,  where  there  was  no  claim  that  the  automobile  was 
purposely  driven  over  the  body  of  the  deceased,  and  hence  not  a 
felonious  act,  and  the  homicide  being  a  natural  and  probable  result 
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of  the  defendant's  conduct  in  leaving  the  deceased  lying  helpless 
and  nnconscioufl  in  a  public  road,  exposed  to  that  danger^  defend- 
ant's responsibility  therefor  being  criminal  or  not,  according  to 
whether  his  blow  was  in  self-defense  or  not. 

Id. — Instruction  in  Language  of  Statute. — The  legislature  has  the 
power  to  declare  what  the  law  shall  be  on  the  subject  of  self-defense, 
which  it  has  done  by  section  197  of  the  Penal  Code,  and  error  can- 
not be  predicated  upon  an  instruction  which  states  the  law  as  the 
legislature  has  fixed  it  by  statute  and  which  is  applicable  to  the  case. 

Id.— Consteuction  of  Instructions.— All  the  instructions  relating  to 
the  same  subject  must  be  considered  together  in  determining  the 
effect  of  each;  and  instructions  in  a  murder  case,  on  the  subject 
of  self-defense,  which,  when  read  together,  mean  only  that  if  the 
circumstances  as  they  appeared  to  the  defendant  would  have  induced 
a  reasonable  man,  so  situated,  to  believe  that  there  was  a  reasonable 
mode  available  to  him  to  escape  from  danger  of  death  or  great 
bodily  harm,  the  danger  thereof  would  not  be  then  "imminent,"  and 
the  killing  of  the  deceased  at  that  moment  would  not  be  justifiable, 
are  correct. 

Id.— FuGHT— Proper  Refusal  of  Instruction. — It  is  proper  to  refuse 
an  instruction  offered  by  the  defendant  in  a  murder  case  to  the 
effect  that  the  flight  of  the  accused  does  not  tend  to  prove  delibera- 
tion or  premeditation  on  his  part  in  killing  the  decedent,  as  it  does 
not  correctly  state  the  law,  flight  being  a  circumstance  to  be  con- 
sidered in  determining  the  guilt  of  the  defendant,  though  noV  of 
itself  sufficient  to  establish  guilt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
'Joaquin  County,  and  from  an  order  denying  a  new  triaL 
John  Hancock,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  P.  Lynch,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

SHAW,  J. — The  defendant  appealed  to  the  district  court 
of  appeal  of  the  third  district  from  a  judgment  of  convic- 
tion of  the  crime  of  murder  of  the  first  degree,  the  verdict 
fixing  his  punishment  at  imprisonment  for  life,  and  from  an 
order  denying  his  motion  for  a  new  trial.  The  justices  of 
that  court  were  unable  to  agree  and  the  cause  was  there- 
upon transferred  to  this  court  for  decision. 
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1.  The  information  charges  that  at  the  time  and  place 
stated,  the  defendant  did  ''willfully,  unlawfully  an,d  felo- 
niously, and  of  his  malice  aforethought,  kill  and  murder  one 
Albert  Duree,  a  human  being,  then  and  there  being,  con- 
trary, etc.''  The  appellant  daims  that  the  information  is 
defective  for  the  reason  that  it  does  not  set  forth  the  man- 
ner and  means  by  which  the  alleged  murder  was  committed. 
We  had  supposed  that  this  objection  had  been  so  completely 
disposed  of  that  it  never  would  be  raised  again.  Ever  since 
the  decision  of  People  r.  Cranin,  34  Cal.  200,  208,  it  has 
been  the  established  law  of  this  state  that  an  indictment  for 
murder  is  sufficient  in  this  respect  if  it  charges  the  crime 
in  the  language  of  the  statute.  (See,  also.  People  v.  Alviso, 
55  Cal.  230;  People  v.  Hyndman,  99  Cal.  3,  [33  Pac.  782] ; 
People  V.  Witt,  170  Cal.  107,  [148  Pac.  928].)  There  are 
many  other  cases,  but  it  is  unnecessary  to  cite  them. 

Objection  is  also  made  to  the  form  of  the  information  on 
the  ground  that  it  does  not  state  that  the  crime  was  com- 
mitted with  deliberation  and  premeditation.  The  statement 
in  the  information  that  the  defendant  did  ''of  his  malice 
aforethought"  kill  and  murder  Duree  is  equivalent  to  an 
averment  that  the  act  was  committed  with  deliberation  and 
premeditation. 

2.  Upon  the  examination  of  jurors  on  their  voir  dire, 
counsel  for  defendant  asked  a  juror  this  question:  "Could 
you  give  the  same  credit  to  his  testimony  [referring  to  the 
defendant],  were  he  to  go  upon  the  stand,  his  interest  in  the 
result  being  taken  into  consideration,  that  you  could  give 
to  any  other  witness  t"  The  objection  that  this  was  not  a 
proper  question  was  sustained.  This  ruling  is  assigned  as 
error.  The  defendant  had  no  right  to  ask  this  question  of 
the  proposed  juror.  The  defendant's  interest  in  the  result 
was  only  one  of  the  things  to  be  taken  into  consideration. 
His  demeanor  on  the  stand,  his  manner  of  testifying,  the 
character  of  his  testimony,  his  appearance,  and  possibly 
other  circumstances  were  all  to  be  considered  in  determin- 
ing the  weight  of  his  testimony.  The  juror  could  not  answer 
the  question  properly  upon  the  premises  laid  in  the  ques- 
tion. If  the  defendant  wished  to  ascertain  whether  or  not 
the  juror  had  any  bias  against  him  which  would  prevent 
him  from  giving  the  defendant  a  fair  trial,  he  should  have 
gone  about  it  in  some  other  way. 
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3.  A  statement  concerning  the  homicide,  made  by  the  de- 
fendant in  the  presence  of  the  sheriff,  district  attorney,  and 
others,  soon  after  his  arrest,  was  taken  down  by  a  shorthand 
reporter  and  was  introduced  in  evidence  at  the  trial.  The 
defendant,  assuming  that  it  was  a  confession,  insists  that 
the  evidence  was  not  suflScient'to  show  that  the  statement 
was  voluntary.  The  daim  is  that  the  evidence  shows  that 
he  was  induced  to  make  the  statement  by  a  promise  that  it 
would  be  better  for  him,  and  by  an  intimation  that  he  would 
not  be  so  severely  punished,  if  he  would  make  a  statement 
of  his  connection  with  the  homicide  and  clear  it  up.  It  is 
the  duty  of  the  judge  of  the  trial  court,  when  the  question 
is  raised  whether  or  not  a  confession  of  the  defendant  was 
voluntarily  made,  to  hear  evidence  on  the  subject,  before 
allowing  proof  of  such  confession;  and  to  admit  the  proof 
only  in  the  event  that  he  finds  it  to  have  been  voluntary. 
He  had  the  right  to  determine  the  fact  from  the  evidence 
and  to  make  a  ruling  accordingly.  His  decision  of  the  ques- 
tion, where  the  evidence  is  conflicting,  is  subject  to  the  uni- 
versal rule  applicable  to  cases  on  appeal,  that  the  reviewing 
court  will  uphold  the  decision  if  there  is  substantial  evidence 
to  support  it;  Here  the  evidence  on  the  subject  was  con- 
flicting, and  there  was  substantial  evidence  to  support  the 
conclusion  that  no  inducements  were  held  out  to  the  de- 
fendant to  elicit  the  statement  that  he  made,  and  that  it  was 
a  voluntary  statement.  Hence,  we  cannot  say  that  the  rul- 
ing was  erroneous.  > 

4.  The  appellant  claims  that  the  trial  court  erred  in  failing 
to  instruct  the  jury  that  they  had  the  right  to  reconsider  the 
evidence  given  upon  the  question  whether  the  statement  of 
the  defendant  introduced  in  evidence  was  voluntary  or  not 
The  evidence  was  not  so  positive  aYid  certain  on  this  question 
that  it  should  not  have  been  left  to  the  jury  to  reconsider 
the  same,  upon  their  final  consideration  of  the  case.  If  the 
defendant  has  properly  preserved  the  question  and  the  in- 
structions are  deficient  in  that  respect,  unquestionably  there 
was  error  in  the  proceedings  below  in  this  particular,  if  the 
statement  was  a  confession. 

When  the  court  made  its  ruling  admitting  the  statement  in 
evidence,  nothing  was  said  which  could  have  been  under- 
stood by  the  jury  as  a  direction  that  they  could  not  in  their 
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final  deliberations  reconsider  the  question.  Nor  was  there 
anything  in  the  instructions  given  at  the  close  of  the  trial 
which  purported  to  take  this  question  from  the  jury.  They 
were  instructed  that  they  were  the  judges  of  the  value  and 
effect  of  evidence  and  of  the  credibility  of  the  witnesses. 
So  far  as  the  instructions  were  concerned,  the  inatter  was 
left  open  for  their  consideration,  but  there  was  no  instruction 
explicitly  directing  them  that  they  could  reconsider  the 
question.  A  complete  answer  to  the  objection,  however, 
assuming  that  the  statement  was  a  confession,  is  that  the 
defendant  did  not  request  any  instruction  on  the  subject. 
If  he  was  relying  on  such  reconsideration  by  the  jury  and 
desired  an  explicit  direction  to  them  that  they  had  the  power 
to  redetermine  the  same  and  reject  the  statemient  of  the 
defendant  as  evidence,  if  from  the  evidence  on  the  subject 
they  believed  that  it  was  not  voluntarily  made,  he  should 
have  asked  an  instruction  to  that  effect.  There  are  nu- 
merous decisions  on  similar  questions  holding  that  where 
such  an  instruction  is  not  asked  the  defendant  cannot  assign 
the  mere  failure  of  the  court  to  give  such  instruction  as 
error  suflScient  for  reversal.  Such  decisions  have  been  made 
with  regard  to  an  instruction  informing  the  jury  as  to  the 
limited  purpose  for  which  a  particular  item  of  evidence  was 
admitted  (People  v.  Oray,  66  Cal.  276,  [5  Pac.  240] ;  People 
V.  Collins,  48  Cal.  278;  People  v.  Northey,  77  Cal.  631,  [19 
Pac.  865,  20  Pac.  129] ) ;  the  failure  to  instruct  the  jury 
that  the  venue  must  be  proven  (People  v.  Marks,  72  Cal. 
46,  [13  Pac.  149] ;  the  failure  to  instruct  the  jury  that  they 
could  not  consider  the  defendant's  failure  to  testify,  in  ar- 
riving at  a  verdict  (People  v.  Flynn,  73  Cal.  513,  [15  Pac. 
102] ) ;  a  failure  to  instruct  that  if  the  jury  found  the  de- 
fendant guilty  of  murder  of  the  first  degree  they  might  re- 
lieve him  from  the  death  penalty  (People  v.  Olsen,  80  Cal. 
128,  [22  Pac.  125] ) ;  the  failure  of  the  court  to  instruct  the 
jury  that  they  should  not  consider  evidence  which  had  been 
admitted,  but  which,  on  motion  of  the  defendant,  had  been 
stricken  out  (People  v.  McLe>an,  84  Cal.  482,  [24  Pac.  32] )  ; 
the  failure  to  give  an  instruction  defining  the  meaning  of  the 
term  *' reasonable  doubt"  (People  v.  Christensen,  85  Cal. 
570,  [24  Pac.  888] ;  People  v.  Ahem,  93  Cal.  518,  [29  Pac. 
49] ) ;  the  failure  to  inform  the  jury  that  they  could  find 
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the  defendant  guilty  of  the  lesser  degree  of  a  erime,  when  the 
crime  includes  two  degrees  {People  v.  Hite,  135  Cal.  76,  [67 
Pac.  57] ;  People  v.  Arnold,  116  Cal.  687,  [48  Pac.  803] ; 
People  V.  Bailey,  142  Cal.  434,  [76  Pac.  49] ),  and  the  failure 
to  define  the  crime  of  larceny  from  the  person  as  distin- 
guished from  larceny  in  general  {People  v.  Appleion,  120 
Cal.  252,  [52  Pac.  582]).  We  find  no  ground  upon  which 
to  distinguish  the  case  at  bar  from  the  foregoing  decisions, 
and  we  think  the  same  rule  applies. 

A  confession,  in  criminal  law,  is  an  admission  or  statement, 
by  a  person  accused  of  a  crime,  to  the  effect  that  he  is  guilty 
thereof.  ''An  admission  is  distinguished  from  a  confession 
by  the  fact  that  the  term  'admission,'  in  criminal  matters, 
relates  to  matters  of  fact  that  do  not  involve  a  criminal  in- 
tent, and  a  confession  is  an  acknowledgment  of  guilt.'' 
(2  Wharton  on  Criminal  Evidence,  10th  ed.,  sec.  622a.) 
The  author  goes  on  to  show  that  the  term  "confession"  does 
not  include  admissions  of  mere  acts  of  guilty  conduct,  or  of 
subordinate  facts  that  do  not  constitute  guilt  of  the  offense 
in  question,  the  reason  being  that  a  "confession"  is  an 
"acknowledgment,  in  express  terms,  by  a  party  in  a  crim- 
inal case,  of  the  truth  of  the  crime  charged,"  and  that  it 
is  only  with  respect  to  confessions,  thus  defined,  that  the 
rule  prevails  that  preliminary  proof  that  they  were  volun- 
tary must  be  made  before  they  can  be  admitted  in  evidence. 
(Id.,  sec.  622b.)  This  doctrine  has  often  been  declared  and 
enforced  in  this  state.  {People  v.  Strong,  30  Cal.  157; 
People  V.  Dennis,  39  Cal.  637;  People  v.  Le  Roy,  65  Cal.  614, 
[4  Pac.  649] ;  People  v,  Hickman,  113  Cal.  86,  [45  Pac.  175] ; 
People  V.  Ammerman,  118  Cal.  32,  [50  Pac.  15] ;  People  v. 
Miller,  122  Cal.  87,  [54  Pac.  523] ;  PeopU  v.  Jolin,  144  Cal. 
286,  [77  Pac.  950] ;  People  v.  Weber,  149  Cal.  339,  [86  Pac. 
671] ;  PeopU  v.  WUkins,  158  Cal.  534,  [111  Pac.  612].)  The 
matter  is  well  illustrated  by  the  decision  in  State  v.  Knowles, 
48  Iowa,  598.  Defendant  was  charged  with  forgery  of  a 
promissory  note.  Evidence  was  given  that  he  had  admitted 
that  he  wrote  the  name  constituting  the  signature  thereon. 
The  court  said:  "A  confession  implies  that  the  matter  con^ 
fessed  is  a  crime,  and  unless  the  defendant  admitted  that  he 
wrote  the  name  of  Daniel  Slack  to  the  note  with  a  fraudu- 
lent intent,  his  statement  is  not  a  confession,  because  he  may 
have  intended  by  such  confession  to  imply  that  the  act  was 
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done  rightfully."  Also,  in  State  v.  Thomas,  135  Iowa,  735, 
[109  N.  W.  900],  where  the  defendant  was  charged  with 
the  mufder  of  another  by  means  of  poison  and  had  stated 
that  he  had  given  too  much  of  the  poison  by  mistake — ^the 
poison  being  also  a  medicine — ^the  court  said:  '*The  defend- 
ant's statement  was  not  that  he  had  wrongfully  or  unlawfully 
or  with  bad  motive  administered  the  poison.  The  statement 
itself  negatives  any  unlawful  intent,  and  what  is  said  in 
regard  to  the  act  cannot  be  separated  from  the  accompany- 
ing declaration  as  to  intent,  so  as  to  make  admission  of  the 
act  itself  a  confession  of  the  crime."  (See,  also.  State  v. 
Abrams,  131  Iowa,  484,  [108  N.  W.  1041].)  The  present 
case  is  almost  identical  with  that  of  Owens  v.  State,  120  Ga. 
298,  [48  S*  B.  21],  The  defendants  were  charged  with 
murder,  and  being  confronted  with  the  dead  body  of  de- 
ceased, one  of  them  said  the  deceased  was  himself  to  blame, 
and  that  ''we  had  to  do  it  to  save  ourselves."  It  was  held 
that  this  was  not  a  confession,  the  court  saying:  ''Unless 
the  statement  of  the  defendant  is  broad  enough  to  compre- 
hend every  essential  element  necessary  to  make  out  the  case 
against  him,  it  cannot  be  said  to  be  an  admission  of  guilt. 
...  If  the  main  fact  is  admitted  with  a  qualifying*  exclusion 
of  a  necessary  ingredient  of  the  crime  charged,  the  crime 
is  not  confessed.  The  qualification  is  a  part  of  the  admis- 
sion, and  both  must  be  considered  in  interpreting  the  mean- 
ing of  the  statement.  It  would  be  manifestly  unfair  to  hold 
a  person  legally  bound  by  a  statement  which  admits  the 
commission  of  an  act  and  in  the  same  breath  legally  justifies 
and  excuses  the  same." 

On  behalf  of  the  defendant  it  is  claimed  that  this  rule  is 
changed  by  the  provisions  of  section  1105  of  the  Penal  Code. 
This  section  is  to  the  effect  that  when  in  a  murder  case 
the  commission  of  the  homicide  by  the  defendant  is  proved, 
the  burden  of  proving  circumstances  of  mitigation,  justifica- 
tion, or  excuse,  devolves  upon  him,  unless  the  proof  of  the 
prosecution  tends  to  show  that  the  defendant  was  justifiable 
or  excusable  or  that  the  crime  only  amounts  to  manslaughter. 
The  section  does  not  help  the  defendant.  Here  the  admis- 
sion introduced  in  evidence  constituted  the  proof  offered  by 
the  prosecution  and  it  included  a  statement  that  the  killing 
was  done  in  self-defense,  that  is,  that  the  defendant  was 
justifiable.    It  did  not  throw  the  burden  upon  the  defendant 
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of  proving  the  justification  by  additional  evidence,  and  no 
inference  of  guilt  could  be  drawn  from  the  admission  as 
made. 

The  so-called  confession,  as  set  forth  in  the  brief  for  the 
defendant,  is  in  substance  an  admission  of  the  fact  that  de- 
fendant killed  Duree  by  one  or  more  blows  on  his  head  with 
a  club,  coupled  with  the  declaration  that  Duree,  at  the  time, 
threatened  to  kill  defendant,  that  the  defendant  then 
'* thought,"  that  is,  believed,  that  Duree  had  a  pistol  in  his 
hands  with  which  he  was  about  to  shoot  defendant,  and 
that  with  that  belief  defendant  struck  the  fatal  blow.  Thus 
the  statement  itself  would  show  that  the  killing  was  done  by 
defendant  in  his  lawful  self-defense.  Such  an  admission, 
as  we  have  shown,  is  not  a  confession  of  the  crime,  or  an 
acknowledgment  of  guilt  thereof.  It  is  a  declaration  of 
innocence ;  that  no  crime  was  committed ,-  that  the  killing  of 
Duree  was  a  justifiable  homicide  and  not  murder  or  man- 
slaughter. 

5.  Evidence  was  given  that  a  short  time  prior  to  the  homi- 
cide the  defendant  and  Duree  had  a  physical  altercation 
during  which,  or  immediately  afterward,  the  defendant  made 
a  threat  of  physical  violence  against  Duree.  The  objection 
was  made  that  the  witness  who  related  the  circumstance  was 
allowed  to  describe  too  much  of  the  details  of  the  fight  which 
preceded  the  declaration.  In  matters  of  this  sort  a  very 
large  discretion  is  vested  in  the  trial  court.  Enough  of  the 
circumstances  must  always  be  given  to  enable  the  jury  to 
understand  the  purport  of  the  threat  and  the  purpose  of  the 
defendant  in  making  it.  Witnesses  cannot  always  be  re- 
strained to  the  exact  proposition  sought  to  be  elicited,  es^ 
pecially  in  describing  the  circumstances  under  which  a  threat 
was  made  where  they  consist  of  a  preceding  fight.  We  do 
not  think  the  court  below  transgressed  its  discretion  in  the 
present  case. 

6.  Defendant  complains  of  an  instruction  which  he  claims 
violates  the  rule  stated  in  People  v.  Maughs,  149  Cal.  263,  [86 
Pac.  187].  The  part  of  the  instruction  containing  the  ob- 
jectionable clause  is  as  follows:  ''To  constitute  murder  of 
the  first  degree  .  .  .  the  killing  must  be  the  result  of  a  de- 
liberate premeditation.  It  must  be  formed  iupon  a  pre« 
existing  reflection  and  not  upon  a  sudden  heat  of  passion 
•ufficient  to  preclude  the  idea  of  deliberation.    There  need 
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be  no  appreciable  space  of  time  between  the  intent  and  the 
act  of  killing,  and  they  must  be  as  instantaneous  as  the  suc- 
cessive thoughts  of  the  mind.  It  is  only  necessary  that  the 
act  of  killing  be  preceded  by  a  concurrence  of  the  will,  de- 
liberation, and  premeditation  on  the  part  of  the  slayer,  and 
i£  such  is  the  case,  the  killing  is  murder  of  the  first  degree, 
no  matter  how  rapidly  these  acts  of  the  mind  may  succeed 
each  other,  or  how  quickly  they  may  be  followed  by  the  act 
of  killing.*'  In  People  v.  Mcmghs,  referring  to  the  last  sen- 
tence above  quoted,  the  court  said  that  it  should  have  been 
amended  so  as  to  read:  ''It  is  only  necessary  that  the  act 
of  killing  be  preceded  by,  and  he  the  result  of  a  concurrence 
of  the  wiU,"  etc.,  and  that  without  the  italicized  words  the 
instruction  was  erroneous.  This  case  was  considered  in 
People  V.  Ye  Foo,  4  Cal.  App.  739,  [89  Pac.  450].  The  in- 
struction  there  considered  contained  the  same  statement  that 
is  in  the  instruction  here  involved,  that  ''the  intent  to  kill 
must  be  the  result  of  deliberate  premeditation,  and  must  be 
founded  upon  a  pre-existent  reflection  and  not  upon  a  sud- 
den heat  of  passion  sufficient  to  preclude  the  idea  of  de- 
liberation.'* It  was  there  held  that  this  cured  the  supposed 
error  in  the  omission  of  the  italicized  words.  This  con- 
struction of  People  V.  Ma/ughs  received  the  approval  of  this 
court  upon  a  petition  for  rehearing  and  it  sufficiently  dis- 
poses of  the  objection  here  made. 

7.  The  court  gave  an  instruction  as  follows:  "In  this 
case  it  is  not  denied  that  the  defendant  struck  the  blow  by 
which  the  deceased  received  the  wound  in  the  head,  but  it  is 
claimed  in  his  behalf  that  he  was  justified  in  so  doing,  and 
that  the  act  was  committed  in  defense  of  his  own  life,  or 
to  prevent  infliction  upon  him,  by  the  deceased,  of  great 
bodily  injury."  The  claim  that  the  statement  that  "the 
defendant  struck  the  blow  by  which  the  deceased  received 
the  wound  in  the  head"  is  an  instruction  on  a  question  of 
fact  upon  which  the  evidence  was  in  conflict  is  not  sus- 
tained by  the  record.  The  defendant  himself  testified  that 
he  struck  Duree  a  blow  on  the  head  with  a  heavy  club,  that 
it  felled  him  to  the  ground,  that  he  then  left  him  there  un- 
conscious, supposing  that  he  was  dead.  Duree  was  found 
shortly  afterward  lying  as  he  fell,  with  the  pistol  near  his 
hand,  as  the  defendant  had  arranged  it  to  make  it  appear 
that  Duree  had  a  pistol  at  the  time  he  was  struck.    There 
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was  no  controversy  or  dispute  at  the  trial  over  these  facts. 
The  court  was  authorized  to  state  the  testimony,  if  it  was 
uncontradicted,  and  declare  the  law,  on  any  subject  involved 
in  the  case.  (Const.,  art.  VI,  sec.  19.)  The  statement  was 
appropriate  as  an  introduction  to  the  instructions  on  the  law 
of  self-defense  which  immediately  followed  it.  The  argu- 
ment on  the  point  really  is  that  it  was  an  instruction  con- 
cerning the  immediate  cause  of  the  death,  or  one  which 
might  have  been  so  understood  by  the  jury.  The  persons 
who  discovered  the  body  were  passing  along  the  public  road 
in  an  automobile.  The  body,  when  found,  lay  with  the  head 
on  the  grass  at  the  roadside  and  the  feet  extending  out 
into  the  macadamized  portion  of  the  roadway.  The  driver 
of  the  automobile,  Albert  Due,  who  lived  in  that  neighbor- 
hood, testified  that  the  automobile  wheel  ran  over  the  shoes 
or  {eet  of  the  body,  as  he  passed  along,  and  at  the  time  he 
at  first  thought  it  was  only  a  wet  spot  in  the  road.  It  was 
in  the  night-time,  cloudy  and  dark.  As  he  proceeded  it  oc- 
curred to  him  that  it  might  have  been  a  man  lying  there,  so 
he  turned  back  and  found  him,  as  above  stated.  There  was 
no  other  direct  evidence  on  the  subject.  The  evidence  which 
suggested  the  automobile  wheel  theory  was  that  of  the 
physician  who  performed  the  autopsy  on  the  body.  He  tes- 
tified that  there  were  two  severe  wounds  on  the  head,  caused 
by  the  impact  of  some  blunt  instrument,  and  that  one  of 
them  was,  in  his  opinion,  broader  than  would  be  caused 
with  a  club  wielded  by  tilie  defendant,  and  that  it  might 
have  been  made  by  the  wheel  of  an  automobile.  From  this 
it  is  argued  that  the  larger  wound  was  probably  caused  by 
the  wheel  of  the  automobile  of  Due,  or  some  other  person, 
passing  over  Duree's  head  as  he  lay  in  the  public  road,  that 
this  wound,  and  not  the  blow  of  the  defendant,  was  the 
immediate  cause  of  the  death,  and  that  the  court  should  not 
have  said  to  the  jury  that  ''the  defendant  had  struck  the 
blow  by  which  tiie  deceased  received  the  wound  in  the 
head.*' 

This,  of  course,  would  have  no  bearing  on  the  question  of 
the  propriety  of  the  statement  as  an  introduction  to  the 
subject  of  the  law  of  self-defense.  The  question  whether  or 
not  the  blow  was  given  in  self-defense  must  be  determined 
by  a  consideration  of  the  circumstances  as  they  existed  at 
the  time  the  blow  was  struck,  without  regard  to  any  sub- 
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sequent  injury  as  the  cause  of  death.  To  the  suggestion 
that  the  statement  in  the  instruction  may  have  been  under- 
stood by  the  jury  to  indicate  that  the  court  believed  that 
the  blow  of  the  defendant  was  the  cause  of  the  death  and  not 
the  injury,  if  any,  from  the  wheel  of  the  automobile,  the 
answer  is  that  in  that  aspect  the  instruction  is  not  injurious 
to  the  defendant.  There  is  no  evidence,  and  no  claim,  that 
the  automobile  was  purposely  driven  over  the  body.  If  it 
was  the  cause  of  the  death  it  was  not  a  felonious  cause.  If 
it  were,  the  defendant  might  not  have  been  responsible  for 
the  homicide.  It  was  the  natural  and  probable  result  of  the 
defendant's  conduct  in  leaving  Duree  lying  helpless  and 
unconscious  in  a  public  road,  exposed  to  that  danger.  This 
conduct  of  the  defendant  would  then  be  criminal  or  not, 
according  to  the  character  of  the  blow  he  gave  Duree.  If 
it  was  done  in  self-defense,  it  would  be  justifiable.  If  it 
was  felonious,  it  would  be  murder  or  manslaughter,  accord- 
ing to  the  intent  and  the  kind  of  malice  with  which  it  was 
inflicted.  This,  as  we  have  said,  would  depend  upon  the  cir- 
cumstances attending  and  preceding  the  blow  and  not  on  the 
subsequent  passing  of  the  automobile  over  the  body.  The 
case  in  that  event  would  be  similar  to  many  that  are  given 
in  the  books  where  the  defendant  was  held  responsible  for 
the  natural  and  probable  result  of  his  unlawful  acts.  Thus 
we  have  the  case  of  the  woman  who  with  homicidal  intent 
left  her  new-bom  child  in  an  orchard  covered  only  with 
leaves,  in  which  condition  it  was  struck  by  a  kite  and  died 
thereof.  (2  Bishop  on  Criminal  Law,  sec.  635;  Hawkins' 
Pleas  of  the  Crown,  Curwen's  ed.,  p.  92.)  Bishop  further 
says  on  this  subject:  **When  an  injury  was  inflicted  by  a 
blow  which  in  competent  medical  judgment  rendered  an 
operation  advisable,  preliminarily  to  which  chloroform  was 
administered,  and  during  its  administration  the  patient  died, 
and  but  for  it  would  not  have  died,  it  was  ruled  that  the 
blow  should  be  deemed  the  cause  of  the  death  within  the  law 
of  felonious  homicide."  (2  Bishop  on  Criminal  Law,  sec. 
638,  subd.  2.)  On  this  subject  Mr.  Wharton  says:  **Even 
if  an  injury  be  given  by  A  which  puts  B  in  a  position  in 
which  he  receives  a  fatal  wound,  this  is  not  homicide  in  A, 
unless  the  wound  was  the  natural  and  probable  result  of 
the  act"  (1  Wharton  on  Criminal  Law,  sec.  340.)  And 
further:  ''He  who  exposes  a  helpless  person  on  a  cold  night 
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when  a  storm  intervenes  cannot  set  up  as  a  defense  that  it 
was  a  storm  that  did  the  hurt."  (Id.,  sec.  169.)  There  are 
numerous  cases  to  the  effect  that  where  one  with  felonious 
intent  inflicts  a  wound  upon  another,  not  necessarily  fatal, 
but  by  reason  of  the  poor  treatment  given  in  good  faith  in 
the  attempt  to  heal  it  death  results,  the  person  who  inflicted 
the  wound  is  responsible  for  the  death,  in  a  criminal  prosecu- 
tion. We  cite  a  few  of  them:  State  v.  Bantley,  44  Conn. 
537,  [26  Am.  Rep.  486];  Coimfi/mwealth  v.  Hackett,  84 
Mass.  (2  Allen)  136;  Derumm  v.  State,  15  Neb.  138,  [17 
N.  W.  347] ;  KeUey  v.  State,  53  Ind.  311;  People  v.  Lewis, 
124  Cal.  567,  [45  L.  B.  A.  783,  57  Pac.  470]. 

For  these  reasons  we  conclude  that  the  instruction  was  not 
erroneous  and  that  the  claim  that  the  death  might  possibly 
have  been  caused  by  the  wheel  of  ^m  automobile  was  not 
sufficient  to  exonerate  the  defendant  from  the  charge. 

8.  On  the  subject  of  self-defense  the  court  read  the  whole 
of  section  197  of  the  Penal  Code.  Defendant  claims  that 
subdivision  3  thereof,  when  given  without  qualification,  is 
misleading.  It  is  there  said  of  a  person  who  commits  homi- 
cide in  defense  of  himself,  or  of  some  of  the  other  persons 
named  in  that  section  under  the  circumstances  there  stated, 
that  the  person  committing  the  homicide,  or  the  x>er8on  in 
whose  behalf  the  defense  was  made,  '4f  he  was  the  assailant, 
or  engaged  in  mortal  combat,  must  really  and  in  good  faith 
have  endeavored  to  decline  any  further  struggle  before  the 
homicide  was  committed." 

It  is  suggested  that  if  one  assaults  another  with  a  deadly 
weapon  and  in  such  a  manner  as  to  indicate  an  intent  to  kill, 
and  the  other  party  resists  the  assault  and  uses  a  deadly 
weapon  in  his  defense,  the  two  would  then  be  '^  engaged  in 
mortal  combat,'*  and  yet  the  assaulted  party  would  not  be 
required  to  endeavor  to  decline  further  struggle,  but  could 
rightfully  stand  his  ground  and  take  his  adversary's  life 
if  it  appeared  reasonably  necessary  to  do  so  in  order  to  save 
his  own.  This  doctrine  has  been  laid  down  by  this  court 
in  many  decisions.  It  is  necessary  to  cite  but  one,  in  which 
the  law  is  summarized.  (People  v.  Hecker,  109  Cal.  462, 
[30  L.  B.  A.  403,  42  Pac.  307].)  Prom  this  it  is  argued 
that  the  instruction  must  be  condemned  as  erroneous.  But 
the  legislature  has  the  power  to  declare  what  the  law  shall 
be  on  this  subject.    It  has  done  so  by  this  section.    If  our 
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decisions  have  laid  down  a  different  rule,  it  is  the  decisions 
which  must  give  way  and  not  the  statute.  However  this 
may  be,  it  cannot 'be  disputed  that  error  cannot  be  predi- 
cated upon  an  instruction  which  states  the  law  as  the  legis- 
lature has  fixed  it  by  statute  and  which  is  applicable  to  the 
case. 

In  explanation  of  the  peculiar  phrase,  it  may  be  observed 
that  the  word  '^ mortal''  was  probably  a  misprint  for  Vie 
word  ''mutual."  It  has  long  been  established  that  one  who 
voluntarily  engages  in  mutual  combat  with  another  must 
have  endeavored  to  withdraw  therefrom  before  he  can  be 
justified  in  killing  his  adversary  to  save  his  own  life.  This 
section  was  enacted  in  1872  and  it  has  remained  unchanged 
to  this  time.  Both  before  and  since  that  time  the  phrase 
^'mutual  combat"  has  been  in  general  use  to  designate *the 
branch  of  the  law  of  self-defense  relating  to  homicides  com- 
mitted in  the  course  of  a  duel  or  other  fight  begun  or  con- 
tinued by  mutual  consent  or  agreement,  express  or  implied. 
(3  Russell  on  Gri.  Int.,  ed.  of  1896,  p.  57;  1  Michie  on 
Homicide,  sec.  118;  1  Bishop's  Criminal  Law,  sec.  870; 
People  V.  Sanchez,  24  Cal.  27;  People  v.  Hecker,  supra.) 
Mr.  Bishop  laconically  states  the  rule  thus :  ''Cases  of  mutual 
combat  are  those  in  which  this  duty  of  retreating  to  the  wall 
oftenest  appears.  Two  men  being  in  the  wrong,  neither  can 
right  himself  except  by  'retreating  to  the  wall.'  "  The 
clause  may  have  been  intended  to  be  limited  to  cases  where 
both  parties  voluntarily  engage  in  mortal  combat,  not  to 
cases  where  one  is  the  assailant  and  forces  the  combat  on 
the  other.  That  such  a  combat  was  voluntary  might  be  im- 
plied from  the  word  "mutual,"  but  it  is  somewhat  diffi- 
cult to  infer  the  fact  from  the  word  "mortal,"  considered 
by  itself.  In  connection  with  tjie  context  and  in  view  of  the 
previously  well-established  rule  above  mentioned,  perhaps 
the  section  may  be  construed  to  refer  solely  to  voluntary 
combats.  The  court  below,  however,  was  authorized  to  give 
the  instruction  in  the  language  of  the  statute.  If  the  de- 
fendant desired  the  jury  to  have  an  exposition  of  its  mean- 
ing so  as  to  harmonize  it  with  the  above-stated  rule,  he 
should  have  asked  an  instruction  on  the  subject.  If  it  was 
refused  we  should  then  be  under  the  necessity  of  determining 
whether  or  not  the  proposed  exposition  was  correct,  but  as 
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none  was  proposed,  the  question  is  not  presented  and  we 
express  no  opinion  thereon. 

9.  The  court  below  gave  the -following  instruction:  **In 
order  to  justify  homicide  on  the  ground  of  self-defense,  or 
the  defense  of  others,  the  danger  of  death,  or  great  bodily 
harm,  must  be  imminent,  present  at  the  time,  real  or  ap- 
parent, and  so  urgent  that  there  is  no  reasonable  mode  of 
escape,  or  of  preventing  the  death  or  injury  except  to  take 
life,  or  the  slayer  must  have  reasonable  grounds  to  believe 
that  such  is  the  case."  The  defendant  complains  of  the 
phrase,  ''and  so  urgent  that  there  is  no  reasonable  mode 
of  escape."  .He  insists  that  a  role  so  arbitrary  abridges  the 
right  of  self-defense  by  a  person  unlawfully-  attacked.  The 
instruction  as  a  whole  does  not  require  that  the  defendant 
should,  at  his  peril,  correctly  decide  that  the  danger  was  so 
urgent  as  to  afford  no  reasonable  mode  of  escape  other  than 
by  killing  his  adversary.  It  only  requires  that  he  have  rea^ 
sonable  grounds  to  bdieve  that  such  is  the  case.  The  pre- 
ceding instructions  directed  the  jury  that  in  judging  the 
eonduct  of  the  defendant  in  such  circumstances  they  must 
consider  the  circumstances  as  they  appeared  to  him  when 
he  acted  on  them,  and  judge  him  by  what  a  reasonable  man, 
so  situated,  would  do,  or  might  reasonably  have  done;  that 
the  defendant  had  the  right  to  determine  the  necessity  to 
kill  from  the  appearances  and  the  actual  state  of  the  things 
apparent  to  him  and  could  not  be  held  criminally  respon- 
sible for  a  mistake  made  in  good  faith,  if  the  occasion  was 
such  that  other  judicious  men  would  have  been  alike  mis- 
taken; that  ''if  the  appearances  were  such  as  to  induce  in 
him  a  reasonable  and  well-grounded  belief  that  he  was  ac- 
tually in  danger  of  losing  his  life,  or  suffering  great  bodily 
harm,  he  was  justified  in  defending  himself,  whether  the 
danger  was  real  or  only  apparent." 

All  the  instructions  relating  to  the  same  subject  must  be 
considered  together  in  determining  the  effect  of  each.  The 
preceding  instructions  qualify  the  one  complained  of,  and 
in  connection  with  them  it  means  only  this :  That  if  the  cir- 
cumstances as  they  appeared  to  the  defendant  would  have 
induced  a  reasonable  man,  so  situated,  to  believe  that  there 
was  a  reasonable  mode  available  to  him  to  escape  from  danger 
of  death  or  great  bodily  harm,  the  danger  thereof  would  not 
be  then  "imminent"  and  the  killing  of  Duree  at  tliat  mo- 
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ment  would  not  be  justifiable.  So  understood,  the  instruc- 
tion is  correct. 

10.  The  court  refused  to  give  the  following  instruction 
asked  by  the  defendant:  ''The  jury  are  instructed  that  the 
flight  of  the  accused  does  not  teind  to  prove  deliberation  or 
premeditation  on  his  part  in  killing  the  decedent,  Albert 
Duree.*'  In  support  of  his  claim  that  this  instruction  is 
correct,  appellant  cites  State  v.  Faster,  130  N.  C.  666,  [89 
Am.  St.  Rep.  876,  41  S.  £.  284],  and  Conmanwealih  v.  D« 
Fellippis,  245  Pa.  612,  [91  Atl.  1059].  In  the  Foster  casf 
the  defendant  admitted  guilt  of  murder  of  the  second  degree. 
The  court  there  held  that  flight  did  not  tend  to  prove  d^ 
liberation  or  premeditation  4nd  could  not  be  considered  m 
determining  whether  or  not  the  defendant  was  guilty  of 
murder  of  the  first  degree.  The  case  was  not  by  6ny  means 
a  well-considered  case,  and  it  seems  to  be  contrary  to  all 
other  authority  on  the  general  subject.  In  the  De  Fellippis 
case  the  court  held  the  contrary  and  approved  an  instruc- 
tion to  the  effect  that  flight  was  a  circumstance  to  be  con- 
sidered, in  connection  with  other  evidence,  in  determiiiing 
the  degree  of  guilt,  on  a  charge  of  murder  of  the  first 
degree.  And  see  State  v.  Smith,  106  Ga.  673,  [71  Am.  St. 
Eep.  286,  32  S.  E.  851],  where  it  is  said  that  flight  is  a  cir- 
cumstance to  be  considered  in  determining  the  guiflt  of  the 
defendant  of  a  charge  of  murder,  though  not  of  itself  suffi- 
cient to  establish  guilt.  In  People  v.  Ngow,  54  Cal.  151, 
[35  Am.  Rep.  69],  the  defendant  was  convicted  of  murder 
of  the  first  degree.  It  was  held  that  the  fact  that  the  de- 
fendant fled  was  a  circumstance  to  be  considered  as  tending 
to  show  guilt  of  the  crime,  though  not  of  itself  sufficient  to 
create  a  presumption  of  guilt.  These  authorities  show  that 
the  instruction  did  not  state  the  law  correctly  and  that  the 
court  below  did  not  err  in  refusing  it. 

Other  points  are  urged  in  the  defendant's  brief,  but  they 
are  not  of  sufficient  merit  to  deserve  notice.  We  find  no 
substantial  error  in  the  record. 

The  judgment  and  order  are  affirmed. 

Sloss,  J.,  Richards,  J.,  pro  tern.,  Wilbur,  J,,  Melvin,  J., 
Lorigan,  J.,  and  Angellotti,  C.  J.,  concurred. 

OLXXVUI  Cal.— 48 
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[L.  A.  No.  4528.    Department  Two.— August  5,  1918.] 

0.  P.  ALLEN,  Respondent,    v.    P.    J.    WILSON  et  al.. 

Appellants. 

CoNTRAcrr— Sals  of  Land — Vendor's  Lien— Priobitt  of  Mechanic's 
Lden. — While  it  is  true  that  for  some  purposes,  under  a  eontraet 
of  sale  of  land,  the  yendee  is  treated  as  the  owner  of  the  land  and 
the  vendor  as  having  but  a  lien  upon  it  as  security  for  the  unpaid 
portion  of  the  purchase  monej,  the  rule  has  no  such  application 
as  will  defeat  the  assertion  of  a  lien  under  the  mechanic's  lien  law. 

Ik — SscDiUTT  FOft  PuBOHAss  Pbioe. — A  vendor's  lien  does  not  exist 
under  an  agreem^it  for  the  sale  of  real  property  wherein  the  vendor 
retains  the  title  and  is  not  to  part  with  it  until  the  property  is 
fully  jiaid  f or,  when  he  is  to  execute  a  deed. 

Mechanics'  Ldbns — Intxbests  in  F^pebty  Subject  to. — ^Under  sec- 
tions 1183  and  1192  of  the  Code  of  Civil  Procedure,  the  interest 
of  the  owner  or  other  person  having  or  claiming  any  interest  in  the 
land,  no  matter  what  that  interest  may  be,  whether  legal  or  equi- 
table, is  subject  to  mechanics'  liens. 

B>.-=-Knowledgb  of  Improvement — Notice  of  Nonbesponsibilitt — 
CDNSTiTunoNALiTT  OF  CoDB  SECTIONS.— Sections  1183  and  1102  of 
the  Code  of  Civil  Procedure  are  not  to  be  construed  as  making  the 
person  in  possession  of  the  property  or  the  reputed  owner  the  agent 
of  the  real  owner,  and  therefore  unconstitutional,  as  depriving  the 
real  owner  of  his  property  against  his  will,  but  declare  that  an 
owner  or  person  having  any  interest  in  the  property  who  has  knowl- 
edge of  an  improvement  being  constructed  on  his  land  and  who  per- 
mits the  improvement  to  be  made  and  received  the  benefit  of  it  must 
pay  for  it 

Id. — Claim  of  Lien — Contents.— Section  1187  of  the  Code  of  Civil 
Procedure  only  requires  a  statement  in  a  claim  of  a  lien  as  to  when 
the  work  was  to  be  done,  and  when  the  price  was  payable,  if  they 
were  agreed  upon,  and  the  insertion  of  the  name  of  the  owner  or 
reputed  owner  only  when  it  is  known  to  the  claimant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Chas.  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hocker,  Morris  &  Austin,  for  Appellants. 

Frank  L,  Borden,  for  Respondent 
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LORIQAN,  J.— Defendant  on  February  25,  1914,  being  the 
owner  of  a  tract  of  land  in  Los  Angeles,  entered  into  a  writ- 
ten contract  to  sell  it  to  E.  L.  Barrett  on  the  installment  plan, 
with  provisions  for  default  in  the  payments  and  foreclosure. 
There  were  three  small  houses  on  the  tract.  Barrett  was  put 
in  possession  of  the  property  and  shortly  afterward  employed 
the  plaintiff,  without  notice  to  or  the  knowledge  of  defendant, 
to  wreck  the  three  houses  and  from  the  materials  thereof 
and  new  material  to  erect  a  larger  house  on  the  lot. 
Plaintiff  completed  the  construction  of  the  house  and 
Barrett  having  failed  to  pay  him  the  contract  price, 
he  filed  a  mechanic's  lien  on  the  premises  and  after- 
ward brought  this  action  to  foreclose  it.  On  the  trial  a  wit- 
ness— Mr.  Griffin — testified  that  he  called  at  the  office  of  the 
defendant  Wilson  about  the  time  the  cement  basement  for  the 
new  house  on  the  lot  was  completed  and  told  him  about  its  oon- 
Btruction,  and  within  a  few  days  afterward  he  again  visited 
the  office  of  defendant  and  informed  him  that  they  were  tear- 
ing down  the  old  buildings  for  the  purpose  of  using  the  ma- 
terials in  the  construction  of  a  new  one  on  the  cement  founda- 
tion. Defendant  denied  having  any  conversation  with  Qrifl^ 
or  that  he  had  any  knowledge  of  any  improvement  made  on  the 
lot  until  long  after  it  had  been  finished,  but  the  court  found 
that  he  knew  the  building  was  being  erected  and  that  defend- 
ant Barrett  intended  to  erect  said  building.  He  further  testi- 
fied that  he  had  not  caused  or  authorized  Barrett  to  make  this 
improvement,  and  this  was  not  contested  by  the  plaintiff. 

Judgment  decreeing  a  lien  and  foreclosure  thereof  was 
entered  in  favor  of  plaintiff  against  the  lot  and  from  this 
judgment  defendant  appeals.  The  liability  of  the  property  of 
the  defendant  to  a  mechanic's  lien  ia  based  on  the  terms  of 
sections  1183  and  1192  of  the  Code  of  Civil  Procedure,  partic- 
ularly the  latter  section,  which  provides  that  every  building 
constructed  upon  land  with  knowledge  of  the  owner,  or  person 
having  or  claiming  any  interest  in  the  land,  shall  be  held  to 
have  been  constructed  by  the  owner  or  such  other  person  and 
be  subject  to  a  lien  for  such  construction  unless  the  owner  or 
person  shall,  within  ton  days  after  obtaining  knowledge  of 
said  construction,  give  notice  that  he  will  not  be  responsible 
for  the  same  by  posting  a  Avritten  notice  on  the  property  and 
recording  a  verified  copy  of  it  with  the  recorder. 
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The  principal  contentions  of  the  appellant  for  a  reversal  are 
that  the  sections  referral  to  have  no  application  to  him,  be- 
cause he  was  not  the  owner  of  the  property  when  the  improve- 
ment was  made;  that  under  the  contract  between  himself  and 
Barrett  the  latter  became  in  equity  the  owner  of  the  land,  de- 
fendant only  retaining  a  vendor's  lien  on  it;  that  the  plaintiff 
had  notice  before  he  commenced  the  erection  of  the  building  of 
the  existence  of  these  facts ;  and  that  whether  he  had  such 
knowledge  or  not  the  vendor's  lien  which  existed  in  favor  of 
the  defendant  was  paramount  to  any  mechanic's  lien  which  the 
plaintiff  might  attempt  to  assert.  It  is  further  contended  that 
the  claim  of  lien  filed  is  defective. 

While  it  is  true  that  for  some  purposes  under  a  contract  of 
sale  of  land  the  vendee  is  treated  as  the  owner  of  the  land  and 
the  vendor  as  having  but  a  lien  upon  it  as  security  for  the  un- 
paid portion  of  the  purchase  money,  this  rule  has  no  applica- 
tion so  as  to  defeat  the  assertion  of  a  lien  under  the  mechanic's 
lien  law  of  this  state.  Nor  is  it  true,  as  claimed  by  appellant, 
that  having  contracted  for  the  sale  of  the  property  to  Barrett 
he  held  but  a  vendor's  lien  upon  it.  On  the  contrary,  he  had 
no  such  lien.  Under  his  agreement  for  the  sale  of  the  prop- 
erty to  Barrett  he  retained  the  title  and  was  not  to  part  with 
it  until  the  property  was  fully  paid  for,  when  he  was  to  exe- 
cute a  deed.  Under  these  circumstances  a  vendor's  lien  does 
not  exist.  Such  a  lien  exists  only  when  the  owner  of  prop- 
erty under  the  agreement  selling  it  parts  with  the  legal  title 
to  it  and  has  only  a  claim  to  the  unpaid  amount  of  the  pur- 
chase price  therefor.  It  is  clear  that  under  the  terms  of 
the  contract  and  sale  here  defendant  parted  with  no  title  and 
he  could  not  be  the  owner  of  the  property  and  at  the  same  time 
have  a  lien  upon  it. 

Several  cases,  involving  the  construction  of  sections  1183 
and  1192  as  to  the  liability  of  the  owner  where  improvements 
were  made  upon  property  under  contract  of  sale  by  a  third 
party  at  the  instance  of  a  vendue,  without  the  actual  consent 
of  the  vendor  but  with  his  knowledge  of  their  being  made,  and 
without  notice  of  nonliability  posted  and  recorded,  are  cited, 
in  which  it  was  held  that  the  interest  of  the  owner  is  subject 
to  a  lien  unless  after  knowledge  of  the  improvements  notice 
of  liability  is  given.  In  those  cases  no  such  distinctions  as 
appellant  endeavors  to  draw  now  were  presented,  but  exemp- 
tion from  liability  on  other  grounds    somewhat  similar  was 
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made  and  denied.  {Ah  Louis  v.  Oeung  Hong,  140  Cal.  500; 
[74  Pae.  41]  ;  Gentle  v.  Britton,  158  Cal.  328,  [111  Pac.  9] ; 
Pacific  Lumber  Co.  v.  Wilson,  6  Cal.  App.  561,  [92  Pae. 
654].)  The  important  ruling  in  these  eases  is  that  the  liabil- 
ity does  not  exist  by  virtue  of  any  general  rule  of  agency,  but 
by  virtue  of  the  terms  of  sections  1183  and  1192,  which  make 
the  person  in  charge  of  the  improvement  the  agent  of  the 
owner  for  the  purposes  of  liability  under  the  lieri  law  unless 
the  owner  gives  notice  of  nonliability  after  knowledge  of  the 
improvement.  Independent,  however,  of  these  cases  and  tak- 
ing the  proposition  as  presented  now  for  the  first  time,  we 
think  it  entirely  without  merit.  In  the  code  section  there  is 
no  limitation  as  to  the  interest  which  shall  be  subject  to  the 
lien.  The  section  is  general  and  comprehensive,  making  the 
interest  of  the  owner  or  other  person  having  or  claiming  any 
interest  in  the  land,  no  matter  what  that  interest  may  be, 
whether  legal  or  equitable,  subject  to  the  mechanic's  lien  law. 
We  perceive  no  legal  reason  why  this  construction  of  the  sec- 
tion is  not  proper. 

It  is  contended  by  appellant  that  if  the  sections  are  to  be 
construed  as  making  the  person  in  possession  of  the  property 
or  the  reputed  owner  the  agent  of  the  real  owner,  the  sections 
are  to  that  extent  unconstitutional,  citing  the  case  of  Saiita 
Cruz  Rock  etc.  Co.  v.  Lyons,  117  Cal.  212,  [59  Am.  St.  Rep. 
174,  48  Pac.  1097].  That  case  is  not  in  point  either  as  ap- 
plied to  the  sections  here  under  consideration  or  in  principle. 
If,  as  in  the  Santa  Cruz  case,  the  legislature  had  simply  de- 
clared that  the  person  in  charge  of  the  improvement  was  to  be 
deemed  the  agent  of  the  owner  to  authorize  the  creation  of  a 
lien  against  the  interest  of.  the  real  owner,  there  would  be 
ground  for  contending  that  the  section  was  unconstitutional 
as  depriving  the  real  owner  of  his  property  against  his  will. 
But  the  sections  in  question  here  do  not  so  provide.  They 
declare  that  an  owner  or  person  having  an  interest  in  property 
who  has  knowledge  of  an  improvement  being  constructed  on 
his  land  and  who  permits  the  improvement  to  be  made  and 
receives  the  benefit  .of  it  must  pay  for  it.  If  he  does  not  de- 
sire the  improvement,  having  knowledge  that  it  is  being  made 
without  his  authority,  he  can  relieve  himself  from  all  liability 
by  giving  notice  of  nonresponsibility  as  provided  in  the  sec- 
tions. This  involves  only  a  matter  of  good  conscience  and 
faimessy  and  if  the  actual  owner  does  not  give  that  notice 
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when  he  has  knowledge  of  the  improvement  being  made  to  the 
benefit  of  his  property,  he  is  deemed  to  have  authorized  it,  and 
will  be  liable  for  its  value  to  the  extent  of  his  interest  in  the 
land.  The  law  does  not  interfere  with  any  substantial  right 
of  the  actual  owner.  It  simply  adopts  and  applies  the  just 
and  equitable  rule  of  estoppel. 

It  is  further  contended  by  appellant  that  the  court  failed  to 
find  on  the  issue  joined  by  him  as  to  the  knowledge  of  the 
plaintiff  of  the  existence  of  the  vendor's  lien  in  favor  of  the 
defendant  on  the  property.  But  the  complete  answer  to  this 
contention  of  appellant  is  that  he  did  not  have  a  vendor's  lien, 
and  necessarily  the  court  could  not  find  on  the  subject. 

The  last  point  made  by  appellant  is  as  to  the  validity  of  the 
claim  of  lien  which  was  filed.  This  requires  but  short  notice. 
The  objection  of  appellant  is  that  the  claim  of  lien  names  no 
one  as  the  owner  or  reputed  owner  of  the  property,  nor  does 
it  state  when  the  work  was  to  be  done  nor  when  the  price  was 
to  be  paid.  Section  1187  of  the  Code  of  Civil  Procedure  only 
requires  a  statement  in  the  claim  of  lien  as  to  when  the  work 
was  to  be  done,  and  when  the  price  was  payable,  if  they  were 
agreed  on,  and  the  insertion  of  the  name  of  the  owner  or  the 
reputed  owner  only  when  it  is  known  to  the  claimant.  It 
does  not  appear  from  the  evidence  that  there  was  any  agree- 
ment as  to  when  the  work  was  to  be  done,  or  payment  for  it 
to  be  made,  or  that  when  he  filed  the  claim  of  lien  the  plaintiff 
knew  the  name  of  the  owner  or  reputed  owner  of  the  lot. 
"The  plaintiff  is  only  required  to  state  names  mentioned 
(owner,  etc.),  if 'known.  If  the  names  are  not  known,  the 
claim  filed  is  sufficient  if  it  is  silent  on  the  subject."  (West 
Coast  etc.  Y.  Newkirk,  m  GbI,  277,  [22  Pac.  231].)  **The 
name  of  the  owner,  or  reputed  owner,  is  not  presumably  within 
the  knowledge  of  the  claimant."  {Corbett  v.  Chambers,  109 
Cal.  178,  185,  [41  Pac.  873].)  ** Where  the  time  of  payment 
is  not  stated  *tiie  presumption  of  the  law  is  that  no  time  was 
given.'  "  {McCUUn  v.  Button,  131  Cal.  132,  137,  [61  Pac. 
273,  63  Pac.  182,  622].) 

The  jud^rment  appealed  from  is  afiirmed. 

Wilbur,  J.„  and  Melvin,  J.,  concurred. 
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[li.  A.  No.  5805.    In  Bank.— August  5,  1918.] 

BOTCB  B.  FITZGERAIiD,  Petitioner,  v.  F.  B.  SMITH, 

County  Clerk,  etc.,  Respondent.  i 

Elections  —  Direct  Psimabt  Law  —  Nomination  or  Candidates— 
Offices  to  be  Filled. — Under  the  direct  primary  law,  candidates 
maj  be  nominated  at  the  primary  for  such  offices  only  as  may 
properly  be  included  in  the  notices  required  to  be  given  by  section 
4  of  the  law,  and  where  such  notices  were  given  prior  to  the  resigna- 
tion of  an  elective  officer,  no  candidate  for  such  office  can  bo 
nominated,  but  must  be  nominated  in  the  manner  prescribed  by 
section  1188  of  the  Political  Code. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  Supreme  Court  to  restrain  a  county  derk  from  placing 
on  an  official  primary  election  ballot  the  names  of  candidates 
for  the  office  of  judge  of  the  Superior  Court  for  an  unexpired 
term. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Foster  &  Bamhart,  for  Petitioner, 

Anderson  &  Borton,  for  Respondent. 

THE  COURT.— The  respondent  is  about  to  place  on  the 
official  primary  election  ballot  to  be  used  in  Kern  County 
at  the  primary  election  to  be  held  on  August  27,  1918,  as 
candidates  for  the  office  of  judge  of  the  superior  court  of 
Kern  County  for  the  unexpired  term  of  Honorable  Milton 
T.  Farmer,  resigned,  the  names  of  three  candidates  who  have 
filed  nomination  petitions  in  form  as  required  by  the  direct 
primary  law.  The  resignation  of  Judge  Farmer  as  judge 
of  the  superior  court  of  Kem  County  was  not  filed  until 
July  11,  1918,  on  which  date  it  was^  by  the  Governor  duly 
accepted.  Concededly  an  election  for  the  unexpired  term 
must  take  place  at  the  next  general  election  to  be  held  in 
November,  1918,  but  it  is  claimed  that  under  the  circum- 
stances of  this  case  candidates  for  such  office  may  not  be 
voted  for  at  the  August  primary. 

We  are  of  the  opinion  that  this  claim  is  well  based.  The 
direct  primary  law  requires,  for  the  purpose  of  acquainting 
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the  electors  with  the  names  of  the  offices  for  which  candidates 
may  file  nomination  petitions  and  be  voted  for  at  the  primary 
election,  that  certain  notices  shall  be  given,  the  first  at  least 
seventy  days  before  the  date  of  the  primary  by  the  Secretary 
of  State  to  the  county  clerks  and  registrars,  designating  all 
the  offices  except  township  offices,  for  which  candidates  are  to 
be  nominated  at  such  primary  election,  and  the  second,  one 
given  by  the  county  clerk  or  registrar  in  each  county  and  city 
and  county  by  publication  in  a  newspaper  or  newspapers  pub- 
lished in  such  county  or  city  and  county,  commencing  within 
ten  days  after  receipt  by  him  of  such  notice  from  the  Sec- 
retary of  State,  which  notice  shall  include  a  designation  of  all 
the  offices  for  which  candidates  are  to  be  nominated  at  such 
primary  election.  (Direct  Primary  Law,  sec.  4;  Stats.  1913, 
p.  1382,  as  amended  by  Stats.  1917,  p.  1344,  see.  3).  These 
notices  were  given  prior  to  the  resignation  of  Judge  Farmer 
and,  of  course,  they  did  not,  and  could  not,  include  any  desig- 
nation of  this  office  as  one  of  the  offices  for  which  candidates 
were  to  be  nominated. 

We  are  satisfied  that  a  proper  construction  of  the  primary 
law  requires  the  conclusion  that  candidates  may  be  nominated 
at  the  primary  for  such  offices  only  as  may  properly  be  in- 
cluded in  the  notices  thus  provided  for.  It  is  the  condition 
existing  at  the  time  prescribed  by  the  law  for  the  giving  of  the 
notices  that  controls,  in  so  far  as  the  primary  is  concerned. 
For  the  purposes  of  the  primary  the  situation  here  is  the  same 
as  it  would  have  been  if  Judge  Farmer  had  not  resigned  until 
the  time  for  the  filing  of  nomination  petitions  had  expired. 
Under  the  circumstances  no  candidate  for  this  office  can  be 
nominated  at  the  primary,  with  the  result  that  the  candidates 
to  be  voted  for  for  such  office  at  the  general  election  in  Novem- 
ber  must  be  nominated  in  the  manner  prescribed  by  section 
1188  of  the  Political  Code. 

It  is  ordered  that  the  respondent  omit  from  the  official  pri- 
mary election  ballot  to  be  used  at  the  primary  election  of 
August  27,  1918,  all  mention  of  the  office  of  judge  of  the 
superior  court  for  the  unexpired  term  of  Judge  Farmer  and 
of  all  names  of  any  persons  who  have  filed  nomination  peti- 
tions therefor. 
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[L.  A.  No.  4462.    Department  Two.— August  6,  1918.] 

ETHEL  WILEY,  Respondent,  v.  P.  H.  YOUNG,  Appellant. 

NxeuGENCE — Collision  Between  Moax)BCYCLE  anb  Automobile — Vio- 
lation OF  State  Law — Evibencb — Appeau — Where,  in  an  action 
for  damages  for  personal  injuries  suffered  hj  plaintiff  in  a  collision 
upon  a  county  highway  between  a  motorcycle  side-car  in  which 
she  was  riding  and  an  automobile  operated  by  defendant,  there  was 
sufficient  direct  evidence  to  sustain  the  plaintiff's  contention  that 
the  proximate  cause  thereof  was  that  the  defendant  was  yiolating 
the  state  law,  this  evidence  is  sufficient  to  support  a  verdict  in 
plaintiff's  fiivor. 

Ti>.— Pleading — Capagitt  of  Plaintiff— <3uest  of  Drivee.— In  such  an 
action,  it  was  not  necessary  for  the  complaint  to  show  whether  phiin- 
tiff  was  riding  in  the  side-ear  of  the  motorcycle,  as  a  guest  or 
otherwise,  since  such  question  was  germane  only  to  the  defense  of 
contributory  negligence,  which  being  an  affirmative  defense,  was 
required  to  be  set  up  by  the  defendant. 

Td. — Negligence  of  Dkivek  of  Motokgycle — ^Liability  of  Plaintiff — 
Instruction. — It  was  not  error  to  refuse  to  instruct  the  jury  that  if 
they  believed  that  the  plaintiff  selected  as  a  driver  tt^e  person  shown 
to  have  been  operating  the  motorcycle  at  the  time  of  the  accident, 
and  directed  or  assisted  in  directing  his  movements,  which  con- 
tributed to  placing  the  motorcycle  in  peril  and  to  causing  the  in- 
jury, the  plaintiff  is  responsible  for  the  negligence  of  the  driver, 
since  if,  as  claimed  and  proved,  the  plaintiff  was  riding  as  a  guest, 
she  was  not  responsible  for  his  negligence,  even  if  she  selected  him 
as  her  host. 

Id. — Knowledge  of  Deive&'s  Habitual  Negligence— Instbuotion. — It 
was  not  error  to  refuse. to  instruct  the  jury  that  if  they  believed 
that  plaintiff  knew  or  had  reason  to  believe  that  the  driver  of  the 
motorcycle  was  usually  careless  or  negligent  in  the  operation  of  the 
same,  before  she  accompanied  him  on  the  occasion  of  the  accident, 
the  plaintiff  was  chargeable  with  any  negligent  acts  of  the  driver. 

Id. — Standabd  of  Conduct  of  Persons  in  Great  Peril — Instruction.— 
In  such  an  action,  an  instruction  with  reference  to  the  duty  of  per- 
sons in  great  peril  which  was  correct  in  point  of  law  was  properly 
given  where  the  collision  was  shown  to  have  occurred  in  broad  day- 
light and  each  party  involved  was  in  plain  view  of  the  other. 

lb, — ^Lack  of  Contributory  Negligence— Instruction. — In  such  aa 
action,  an  instruction  that  if  the  jury  believed  that  at  the  time  of 
the  collision  the  defendant  did  not  use  ordinary  care  to  avoid  the 
accident,  and  the  injuries  plaintiff  received  were  caused  by  such 
want  of  ordinary  care  on  the  part  of  defendant  without  any  eon- 
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tributory  negligence  on  the  part  of  plaintiff,  or  those  lawfollj  in 
eharge  of  her,  then  plaintiff  was  entitled  to  a  Terdiet,  is  not  sab- 
jeet  to  critioism  on  the  part  of  the  defendant  for  uncertainty,  from 
the  use  of  the  phrase  ''or  those  lawfully  in  eharge  of  her/'  as  the 
instruction  was  made  thereby  less  favorable  U>  plaintiff. 

Id. — Measubb  or  Damages — Futubx  Pain  and  Suivbring. — ^In  such  an 
action,  the  court  properly  instructed  the  jury  that  in  considering 
damage  for  pain  and  suffering,  they  were  to  take  into  consideration 
the  pain  and  suffering  caused  at  the  time  of  the  accident  and  also 
that  which  was  reasonably  certain  to  be  endured  in  the  future,  if  any, 
as  the  result  of  the  accident. 

Id. — ^i^ziNG  or  Damagbs  roa  Pain  and  SurmiNO — Instkuotion. — An 
instmotion  that  it  was  not  necessary  that  any  of  the  witnesses 
should  have  expressed  an  opinion  as  to  the  amount  of  damages  for 
pain  and  suffering,  but  that  the  jury  might  iix  the  same  as  their 
discretion  dictated  in  connection  with  their  own  knowledge  and  ex- 
perience in  the  affairs  of  life,  and  according  to  the  facts  and  eir- 
eumstanees  of  the  case,  was  properly  given. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ixmi 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Duke  Stone,  for  Appellant 

R.  T.  Walters,  and  W.  J.  Wallace,  for  Eespondenl 

WILBUR,  J. — Defendant  appeals  from  a  judgment  for 
damages  for  personal  injuries  suffered  by  plaintiff  in  a 
collision  upon  a  Los  Angeles  County  highway  between  a 
motorcycle  side-car  in  which  she  was  riding  and  an  automo- 
bile operated  by  the  defendant  Plaintiff's  evidence  tends 
to  show  that  as  the  two  machines  were  approaching  each 
other  the  defendant's  automobile  was  following  a  one-horse 
wagon;  that  when  defendant's  machine  turned  out  to  the 
left  to  pass  the  wagon,  the  motorcycle  was  so  dos^  to  the 
wagon  that  the  collision  resulted.  It  is  claimed  that  the  de- 
fendant violated  the  state  law,  which  required  that  in  turn- 
ing out  for  the  purpose  of  passing  a  slower  moving  vehicle 
the  highway  must  be  clear  for  a  hundred  yards  to  the  front. 
(Stats.  1913,  p.  647.)  Defendant's  claim  is  that  his  ma- 
chine  was  at  all  times  on  the  right-hand  side  of  the  highway, 
but  that  the  machine  in  which  the  plaintiff  was  riding  sud- 
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denly  swung  to  the  left  in  front  of  his  machine  and  that 
the  collision  resulted.  There  was  sufficient  direct  evidence 
to  sustain  the  plaintiff's  contention  if  believed  by  the  jury. 
We  cannot  consider  whether  or  not  the  weight  of  evidence 
was  in  her  favor. 

Appellant  demurred  to  the  complaint  on  the  ground  of 
alleged  uncertainties  therein.  The  demurrer  was  overruled. 
This  ruling  is  claimed  to  be  error,  for  the  reason  that  the 
complaint  should  have  shown  the  capacity  in  which  plaintiff 
was  riding  in  the  side-car  of  the  motorcycle,  whether  as 
guest  or  otherwise.  This  question  was  germane  only  to  the 
defense  of  contributory  negligence,  which  being  an  affirma- 
tive defense  was  required  to  be  set  up  by  the  defendant. 
The  demurrer  was  properly  overruled. 

Certain  instructions  given  by  the  court  are  claimed  to  have 
been  erroneous.  The  instructions  requested  by  the  defend- 
ant and  refused  by  the  court  are  contained  in  four  para- 
graphs, but  it  does  not  appear  that  these  paragraphs  were 
separately  offered,  as  separate  instructions.  If  the  instruc- 
tion was  offered  as  a  whole,  then,  if  any  one  of  these  para- 
graphs is  erroneous,  the  whole  was  properly  refused.  With- 
out quoting  these  instructions  at  length,  the  only  point  in 
them  not  fully  covered  by  other  instructions  is  that  with 
relation  to  the  plaintiff's  knowledge  concerning  the  alleged 
habitual  carelessness  of  the  driver,  Lewis,  with  whom  she 
was  riding,  and  the  effect  of  that  knowledge  upon  her  rights 
and  conduct  in  the  premises.  A  part  of  the  proposed  in- 
structions relating  to  this  matter  is  as  follows:  **I  charge 
you  that  if  you  believe  from  the  evidence  that  the  plaintiff 
selected  as  a  driver  the  person  [Lewis]  shown  to  have  been 
operating  the  motorcycle  at  the  time  of  the  accident,  and 
directed  or  assisted  in  directing  his  movements,  which  con- 
tributed to  place  the  motorcycle  in  peril,  and  which  con- 
tributed to  cause  the  injury,  then  the  plaintiff  is  respon- 
sible for  the  negligence,  if  any,  on  the  part  of  the  driver 
[Lewis],  and  if  such  negligence,  if  any,  contributed  to  cause 
the  injuries  complained  of,  then  plaintiff  cannot  recover." 
This  instruction  is  erroneous  for  the  reason  that  if,  as 
claimed  and  proved,  the  plaintiff  was  riding  as  a  guest  of 
Lewis,  she  was  not  responsible  for  his  negligence,  even  if 
she  selected  him  as  her  host.    Nor  is  it  correct  to  say  that  if 


Digitized  by 


Google 


684  Wiley  v.  Young.  [178  Cal. 

she  directed  or  assisted  in  directing  his  movements,  she  was 
responsible  for  his  negligence.  Defendant's  claim  that 
plaintiff  was  guilty  of  contributory  negligence  is  based  upon 
the  proposition  that  she  omitted  some  precaution  which  she 
as  a  guest  was  under  the  obligation  to  take,  including,  if 
need  be,  warning  or  suggestion  to  the  driver  of  the  motor- 
cycle to  avoid  the  collision.  There  is  no  evidence  that  plain- 
tiff either  directed  or  assisted  in  directing  the  driver's  move- 
ments. It  was  not  error  to  refuse  this  instruction.  Another 
portion  of  the  instructions  complained  of  is  as  follows: 
**I  charge  you  that  if  you  believe  from  the  evidence  that 
plaintiff  knew  or  had  reason  to  believe  that  the  driver  of 
the  motorcycle  was  usually  careless  or  ^negligent  in  the 
operation  of  the  same,  before  she  accompanied  him  on  the 
occasion  of  this  accident,  then  plaintiff  is  chargeable  with 
any  negligent  act  or  acts  of  the  driver  of  the  motorcycle 
(if  you  find  that  there  were  any  such  negligent  act  or  acts) 
which  might  have  been  reasonably  anticipated,  by  the  plain- 
tiff, and  if  you  find  that  the  driver  of  the  motorcycle  was 
negligent,  and  that  such  negligence  contributed  to  cause 
the  injury  to  the  plaintiff,  and  that  plaintiff  before  accom- 
panying said  driver  knew  or  had  reasonable  grounds  to  be- 
lieve that  said  driver  was  usually  negligent  in  the  operation 
of  said  motorcycle,  and  that  it  was  negligence  for  the  plain- 
tiff to  accompany  the  driver  under  the  circumstances,  then 
she  cannot  recover  and  your  verdict  must  be  for  the  de- 
fendant." This  instruction  is  predicated  upon  the  theory 
that  it  would  be  negligence  upon  the  part  of  the  plaintiff 
to  ride  with  a  driver  if  she  had  reason  to  believe  that  the 
driver  of  the  motorcycle  was  usually  careless  or  negligent 
in  some  unspecified  particular  in  the  operation  of  the  same. 
This  is  not  the  law.  If  the  plaintiff  knew  or  had  reason 
to  believe  that  Lewis  was  usually  n^ligent  in  the  operation 
of  his  machine,  it  was  her  duty  to  consider  that  fact  in 
determining  what  precaution  she  should  have  taken  for  her 
safety  in  the  event  of  meeting  the  defendant's  automobile 
upon  the  public  highway,  and  the  question  for  the  jury  to 
determine  under  all  the  facts  and  circumstances,  including 
the  knowledge  of  the  plaintiff,  if  any,  concerning  the  driver 
Lewis,  was  whether  or  not  she  was  guilty  of  any  negligence 
which  proximately  contributed  to  the  injury.    The  only  evi- 
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dence  as  to  plaintiff's  knowledge  of  the  driver's  habitual 
negligence,  if  any,  is  the  inference  to  be  drawn  from  the 
fact  that  plaintiff  had  ridden  as  his  guest  some  fifteen  times. 
There  was  no  evidence  that  he  had  ever  collided  with  any 
other  machine,  or  obstacle,  and  hence  there  was  no  basis 
for  an  instruction  so  general  in  its  terms,  even  if  otherwise 
proper. 

The  defendant  requested  that  the  jnry  answer  four  ques- 
tions; one,  as  to  which  side  of  the  road  did  the  accident 
occur;  the  others  with  relation  to  the  speed  of  the  auto- 
mobile and  the  motorcycle  and  the  question  of  whether  or 
not  defendant's  car  was  struck  by  the  motorcycle.  There 
was  no  abuse  of  discretion  in  refusing  to  submit  the  ques- 
tions to  the  jury. 

Appellant  also  complains  of  the  giving  of  an  instruction 
with  reference  to  the  duty  of  persons  in  great  peril.  That 
the  instruction  was  correct  in  point  of  law  is  not  questioned, 
but  it  is  claimed  that  there  was  no  such  issue  in  the  case 
and  it  was  therefore  calculated  to  mislead  the  jury.  The 
collision  occurred  in  broad  daylight.  Each  party  involved 
was  in  plain  view  of  the  other.  According  to  some  of  the 
testimony  both  vehicles  were  operated  at  a  high  speed. 
There  must  have  been  a  time  in  the  mind  of  the  driver  of 
each  vehicle  when  it  was  apparent  that  a  collision  was  pos- 
sible. A  slight  swerving  of  the  automobile  or  motorcycle 
might  perhaps  have  avoided  the  accident.  Whether  or  not 
under  these  conditions  both  acted  with  care  was  to  be  de- 
termined by  the  jury,  and  it  was  proper  to  instruct  them, 
therefore,  in  relation  to  the  standard  by  which  the  conduct 
of  persons  in  peril  was  to  be  determined,  varying,  as  it  does, 
from  the  standard  by  which  the  conduct  of  men  is  judged 
under  ordinary  circumstances. 

Appellant  complains  of  the  following  instruction:  *'If 
you  believe  from  the  evidence  that  at  the  time  of  the  colli- 
sion in  this  case  the  defendant  did  not  use  ordinary  care 
to  avoid  the  accident,  and  that  the  injuries  which  the  plain- 
tiff received  were  caused  by  such  want  of  ordinary  care  on 
the  part  of  the  defendant  without  any  contributory  negli- 
gence on  the  part  of  the  plaintiff  or  those  lawfully  in 
charge  of  her,  then  I  charge  you  to  return  a  verdict  in  favor 
of  the  plaintiff." 
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The  phrase  in  this  instruction  **or  those  lawfully  in  charge 
of  her"  is  objected  to  as  injecting  a  condition  of  uncer- 
tainty in  the  instruction.  Appellant  certainly  is  in  no 
position  to  complain  of  this  instruction.  It  clearly  prevents 
plaintiff's  recovery  if  she  was  negligent  and  adds  the  addi- 
tional provision  preventing  her  recovery  if  those  **  lawfully 
in  charge  of  her  are  guilty  of  negligence."  Thia  was  less 
favorable  to  the  plaintiff  than  she  was  entitled  to.  But 
the  parenthetical  provision  was  introduced  for  the  sole 
purpose  of  qualifying  an  instruction  as  to  defendant's 
negligence.  What  constituted  contributory  negligence  on 
the  part  of  plaintiff  Was  elsewhere  defined  by  the  court 
at  the  request  of  the  defendant.  There  was  no  error  in  this 
instruction  prejudicial  to  the  appellant. 

Complaint  is  made  of  the  instruction  as  to  the  measure  of 
damages,  which  contains  the  following:  **You  are  instructed, 
however,  that  in  considering  such  damages  for  pain  and  suf- 
fering you  are  to  take  into  consideration  not  only  pain  and  suf- 
fering caused  at  the  time  of  the  accident,  but  also  the  pain 
and  suffering  reasonably  certain  to  be  endured  in  the  future, 
if  any,  which  are  the  result  of  the  accident." 

This  form  of  instruction  authorizing  the  jury  to  give  eom- 
pensation  for  damages  ''reasonably  certain"  to  result  in  the 
future  was  approved  in  Cordiner  v.  Los  Angeles  Traction 
Co.,  5  Cal.  App.  400,  [91  Pac.  436],  and  is  in  accord  with  the 
provision  of  the  Civil  Code  (section  3283) :  ''Damages  may 
be  awarded,  in  a  judicial  proceeding,  for  detriment  resulting 
after  the  commencement  thereof,  or  certain  to  result  in  the 
future."  The  case  of  Mdlone  v.  Sierra  R.  B.  Co.,  151  Cal.  116, 
[91  Pac.  522],  cited  by  appellant,  dealt  with  an  instruction 
which  authorized  the  jury  to  award  damages  for  such  pain  and 
anxiety  as  the  plaintiff  "may  suffer  by  reason  of  his  in- 
juries." The  vice  of  the  instruction  in  the  latter  case  was 
due  to  the  use  of  the  word  "may,"  thus  allowing  the  jury 
to  engage  in  speculation  as  to  the  possibilities  instead  of 
confining  them  to  damages  reasonably  certain  to  oocur  as 
a  result  of  the  accident.  In  that  case  it  is  said:  "It  is  true 
that  in  a  succeeding  instruction  the  court  declared  that 
plaintiff  was  entitled  to  recover  not  only  such  damages  as 
he  may  have  suffered,  but  also  'such  damages  as  by  the  evi- 
dence it  is  reasonably  certain  he  will  suffer  in  the  future.' 
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Herein  is  a  dedaration  of  the  true  rule>  but  none  the  less 
the  instructions  on  the  matter  are  conflicting,  and  it  cannot 
be  said  by  which  the  jury  was  guided.'*  That  case,  there- 
fore, is  direct  authority  for  the  instruction  in  the  form  given 
in  this  case. 

Appellant  also  complains  of  that  portion  of  the  instruction 
with  relation  to  the  damages  which  reads  as  follows:  "It  is 
not  necessary,  therefore,  that  any  of  the  witnesses  should 
have  expressed  an  opinion  as  to  the  amount  of  such  damages 
for  pain  and  suffering,  but  the  jury  may  thus  make  such 
estimate  of  the  damages  from  the  facts  and  circumstances 
and  evidence  and  by  considering  them  in  connection  with 
their  own  knowledge  and  experience  in  the  affairs  of  life.'' 
This  instruction  was  proper,  and  so  far  as  we  know  is 
always  given.  There  is  no  other  method  by  which  the 
pecuniary  value  of  pain  and  suffering  can  be  included  in  a 
verdict  except  by  the  jurors  applying  to  the  facts  and  cir- 
cumstances in  evidence  their  own  knowledge  and  experience 
in  the  affairs  of  life.  The  following  portion  of  the  instruc- 
tion is  also  objected  to:  *'You  are  instructed,  however,  that 
with  regard  to  pain  and  suffering,  the  law  prescribes  no 
definite  .measure  of  damages,  but  the  law  leaves  such  dam- 
ages to  be  fixed  by  you  as  your  discretion  dictates  and  as 
under  all  the  circumstances  may  be  just  and  proper."  This 
was  correct,  (Rysiinki  v.  Central  California  Traction  Co., 
175  Cal.  336,  [165  Pac.  952].)  The  jury  had  already  been 
instructed  in  the  same  instruction,  '*If  you  find  the  defend- 
ant liable,  you  are  instructed  that  the  damage  should  be 
fixed  at  such  an  amount  as  will  compensate  plaintiff  for  such 
loss  sustained  by  her  as  set  forth  by  her  in  her  complaint,  and 
any  injury  that  she  will  sustain  in  the  future  as  is  sup- 
ported by  the  evidence."  The  effect  of  the  instruction  as  a 
whole  is  that  the  plaintiff  is  entitled  to  compensatory  dam- 
ages only.  The  instruction  with  reference  to  the  amount  of 
damages  for  pain  and  suffering  is  elaborated  for  the  pur- 
pose only  of  disclosing  to  the  jury  that  it  is  not  necessary 
that  any  particular  witness  should  have  fixed  a  particular 
amount  as  the  damage  for  such  pain  and  suffering. 

The  judgment  is  affirmed. 

Lorigan,  J.,  and  Melvin,  J.,  concurred* 
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[K  A.  No.  4554.    Department  One.— Angiut  %  1918.] 

JOSEPH  SCOTT,  Appellant,  v.   TIMES-MIRROR  COM- 
PANY  (a  Corporation),  Respondent 

Afpeai/— Obdeb  Gbantino  New  Tbial — Gxnebal  Terms. — ^When  the 
order  of  the  trial  court  in  granting  a  new  trial  is  general  in  its 
terms,  it  will  be  affirmed  if  it  could  properly  have  been  granted 
upon  anj  of  the  grounds  upon  which  the  motion  for  it  was  pred- 
icated. 

L>. — Bbyebsaii  ov  Oboxe — Bxtlb. — ^An  order  granting  a  new  trial  will 
not  be  disturbed  upon  appeal  except  upon  a  showing  of  clear  and 
manifest  abuse  of  discretion  on  the  part  of  the  trial  court  in  respeet 
to  granting  the  same. 

AoTioN  roB  Libel— Oboeb  Gbantino  New  Tbial — Excessive  Damages — 
DiSCBETiON  NOT  ABUSED. — In  this  action  hj  an  attorney  at  law  for 
damages  for  libel  wherein  the  verdict  awarded  him  compensatory 
damages  of  ten  thousand  dollars  and  exemplary  damages  of  twenty 
thousand  dollars,  it  is  held  that  the  trial  court  did  not  abuse  its 
discretion  in  granting  a  new  trial  upon  either  the  ground  of  exces- 
sive compensatory  or  exemplary  damages. 

Id. — INJUBT  TO  Reputation  as  Attobney  at  Law— Evidence — Good 
Refutation. — In  an  action  by  an  attorney  at  law  for  libel  of  that 
form  which  tends  to  injure  him  in  his  reputation,  evidence  as  to  the 
good  reputation  of  the  plaintiff  as  an  attorney  at  law  is  admissible, 
since  the  rule  that  every  party  to  an  action  comes  into  court  with 
the  presumption  of  a  good  reputation  as  an  individual,  upon  which 
presumption  he  is  entitled  to  rely  until  his  reputation  as  such  has 
been  assailed,  is  inapplicable  with  respect  to  the  reputation  of  a 
litigant  in  his  business  or  professional  capacity. 

Id. — Pleading — Pbofessional  Reputation. — In  such  an  action,  it  is 
necessary  for  the  plaintiff  to  allege  in  his  complaint  his  good  pro- 
fessional reputation,  and  the  denial  thereof  raises  a  material  issue, 
upon  which  the  plaintiff  is  required  to  offer  evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  triaL  H.  D.  Gregory, 
Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  Scott,  John  Mason  Ross,  J.  B.  Joujon-Roche,  and 
A.  Q.  Ritter,  for  Appellant 

Samuel  Poorman,  Jr.,  Hunsaker  &  Britt,  and  Le  Roy  M. 
Edwards,  for  Respondent 
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RICHARDS,  J.,  pro  tern. — ^This  is  an  appeal  from  an  order 
granting  the  defendant's  motion  for  a  new  trial  in  an  action 
for  libel  wherein  the  plaintiff  was  awarded  compensatory 
damages  in  the  sum  of  ten  thousand  dollars  and  exemplary 
damages  in  the  sum  of  twenty  thousand  dollars  by  the  ver- 
dict of  a  jury.  A  motion  for  a  new  trial  having  been  made 
upon  all  the  statutory  grounds,  the  same  was  granted  by  a 
general  order  of  the  trial  court.  The  main  contention  urged 
by  the  appellant  as  one  of  the  grounds  for  the  reversal  of 
that  order  is  that  the  trial  court  abused  its  discretion  in 
attempting  to  set  aside  the  verdict  of  the  jury  as  to  both  of 
these  elements  and  amounts  of  damage.  A  brief  consid- 
eration of  the  nature  of  the  action  is  essential  to  a  deter- 
mination of  this  as  well  as  of  the  other  points  in  the  case. 
The  plaintiff  in  his  complaint  alleged  that  he  was  at  the  date 
of  filing  the  same,  and  for  some  twenty  years  or  more  prior 
thereto  had  been,  an  attorney  at  law  of  the  several  courts 
of  record  of  the  state  of  California,  practicing  his  profes- 
sion principally  in  Los  Angeles,  but  also  in  several  other 
counties  of  the  said  state  and  also  in  the  state  of  Arizona, 
and  that  as  such  attorney  at  law  he  had  always  conducted 
and  demeaned  himself  with  honesty  and  fidelity  and  without 
any  misconduct  or  malpractice  in  his  said  profession,  and 
had  thereby  come  to  enjoy,  and  did  enjoy,  a  good  name  and 
reputation  as  an  attorney  at  law.  He  then  proceeded  to 
allege  the  facts  and  details  of  the  publication  complained 
of,  which  consisted  of  an  article  on  a  report  regarding  a 
certain  action  for  divorce  in  which  the  plaintiff  herein  ap- 
peared as  attorney  of  record  for  the  plaintiff  therein,  with 
certain  insinuations  and  animadversions  reflecting  upon  the 
conduct  of  this  plaintiff  in  the  matter  of  advising  and  com- 
mencing said  action,  all  of  which  this  plaintiff  alleged  to  be 
maliciously  and  knowingly  false  and  to  have  been  published 
with  express  malice  and  ill-will  on  the  part  of  the  defendant 
toward  this  plaintiff,  and  with  the  intent  to  injure  him  in 
his  professional  standing  and  reputation  and  to  bring  him 
into  public  discredit  as  an  attorney  at  law,  by  reason 
whereof  he  had  suffered  ten  thousand  dollars  actual  and 
fifty  thousand  dollars  exemplary  damages.  The  answer  of 
the  defendant  admitted  the  publication  of  the  article  com- 
plained of,  but  denied  that  it  was  either  false  or  malicious. 

CLXXVIII  c«i.- 
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The  defendant  also,  basing  its  denial  upon  the  want  of  suffi- 
cient information,  denied  specifically  the  averments  of  the 
plaintiff's  complaint  respecting  his  general  conduct  as  an 
attorney  at  law  during  the  period  of  the  practice  of  his 
profession;  and  upon  the  same  ground  denied  that  during 
all  or  any  of  the  said  period  prior  to  the  date  of  the  publi- 
cation of  said  article  the  plaintiff  had  or  enjoyed  a  good 
name  or  reputation  as  an  attorney  at  law.  It  would  serve 
no  useful  purpose  to  restate  or  review  at  length  the  evidence 
presented  upon  these  issues  upon  the  trial  and  embraced  in 
the  somewhat  voluminous  record  before  us  upon  this  appeal. 
It  is  the  well-settled  rule  of  this  court  that  when  the  order 
of  the  trial  court  in  granting  a  new  trial  is  general  in  its 
terms,  it  will  be  affirmed  if  it  could  properly  have  been 
granted  upon  any  of  the  grounds  upon  which  the  motion 
for  it  was  predicated.  {Weisser  v.  Southern  Pac.  B.  Co.,  148 
Cal.  426,  [7  Ann.  Cas.  636,  83  Pac  439] ;  Morgan  v.  J.  W. 
Robinson  Co.,  157  Cal.  348,  [107  Pac.  695].)  It  is  an  equally 
well-settled  and  long-established  rule  of  this  court  that  an 
order  granting  a  new  trial  will  not  be  disturbed  upon  appeal 
except  upon  a  showing  of  clear  and  manifest  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  in  respect  to  granting 
the  same.  (Harrison  v.  Sutter  Si.  By.  Co.,  116  Cal.  156,  [47 
Pac.  1019] ;  Doolin  v.  Omnibus  Cable  Co.,  125  Cal.  148,  [57 
Pac.  774] ;  Sherwood  v.  Kyle,  125  Cal.  652,  [58  Pac.  270] ; 
Lee  V.  Southern  Pac.  B.  Co.,  101  Cal.  118,  [35  Pac.  572] ; 
Meiriberg  v.  Jordwn,  29  Cal.  App.  760,  [57  Pac.  1005,  1007],) 
Having  in  mind  these  principles,  we  have  carefully  examined 
the  record  before  us  and  we  are  unable  to  say  upon  such 
examination  that  the  trial  court  has  in  any  degree  whatever 
abused  the  discretion  with  which  it  is  invested  with  resi>ect 
to  the  matter  of  granting  a  new  trial  upon  either  the  ground 
of  excessive  compensatory  or  excessive  exemplary  damages. 
The  order  of  the  trial  court  must,  therefore,  be  affirmed  upon 
these  grounds,  irrespective  of  whether  the  appellant  is  right 
or  wrong  as  to  certain  other  contentions.  In  view  of  the 
fact,  however,  that  a  new  trial  must  be  had  of  the  case, 
we  deem  it  proper  to  pass  upon  one  other  of  the  appellant's 
contentions  in  order  that  the  trial  court  may  be  advised  of 
our  views  upon  the  retrial  of  the  cause.  Among  the  grounds 
assigned  in  the  motion  for  the  new  trial  was  the  statement 
that  the  trial  court  had  erred  in  the  admission  of  the  af- 
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firmative  evidence  offered  on  the  part  of  the  plaintiff  in  his 
main  case  as  to  his  good  reputation  as  an  attorney  at  law. 
The  trial  court  upon  the  hearing  of  the  motion  for  a  new 
trial  concluded  that  it  was  in  error  in  that  respect  and  as- 
signed this  as  one  of  the  grounds  for  granting  the  motion 
in  its  opinion  filed  at  the  time  of  doing  so.  We  are  of  the 
opinion  that  the  trial  court  was  in  error  in  this  latter  view 
and  that  such  evidence  was  properly  admitted  upon  the  trial 
of  the  cause.  It  is  to  be  noted  that  the  whole  gravamen  of 
the  plaintiff's  case  is  the  alleged  injury  to  his  reputation 
as  an  attorney  at  law.  In  other  words,  it  is  an  action  by 
plaintiff  for  damage  for  that  form  of  libel  which,  according 
to  the  definition  found  in  section  45  of  the  Civil  Code,  tends 
''to  injure  him  in  his  occupation."  It  is  and  has  always 
been  true  that  every  suitor  or  party  to  an  action  or  proceed- 
ing in  a  court  of  justice  comes  into  court  with  the  pre- 
sumption of  a  good  reputation  as  an  individual,  upon  which 
presumption  he  is  entitled,  and  in  some  cases  is  bound  to 
rely,  until  his  said  reputation  as  such  has  been  assailed. 
This  rule  is  well  stated  and  its  application  to  libel  cases 
clearly  defined,  with  the  authorities  supporting  it  fully  col- 
lated, in  the  case  of  Dcms  v.  Hearst,  160  Cal.  143,  [116  Pac. 
530].  While  this  is,  therefore,  the  undoubted  rule  in  re- 
spect to  the  reputation  of  the  litigant  as  an  individual,  we 
know  of  no  such  rule  nor  of  any  such  presumption  with 
respect  to  the  reputation  of  a  litigant  in  his  capacity  as  an 
attorney  at  law  or  in  any  other  business  or  professionl 
capacity,  and  we  are  cited  to  no  cases  which  pretend  to  assert 
the  existence  of  such  a  presumption.  On  the  contrary,  our 
attention  is  directed  to  the  case  of  Aston  v.  Examiner  Print- 
ing Co,,  226  Fed.  496,  which  was  an  action  for  a  libel  uttered 
against  the  plaintiff  in  his  profession  as  an  engineer.  The 
plaintiff  offered  evidence  of  his  good  reputation  in  that 
capacity,  which  was  admitted  over  the  defendant's  objec- 
tion. In  passing  upon  the  question  thus  presented.  Judge 
Van  Fleet  said:  **It  is  at  once  apparent,  I  think,  not  only 
from  the  form  of  the  questions  themselves,  although  some- 
what inartificial,  but  from  the  general  nature  of  the  sub- 
ject about  which  the  witness  was  being  examined,  that  the 
inquiry  was  not  addressed  to  the  personal  character  or  repu- 
tation of  the  plaintiff,  of  whicTi  complaint  was  made  in 
Davis  V.  Hearst,  160  Cal.  185,  [116  Pac.  530],  relied  on  by 
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plaintiff,  but  was  solely  with  reference  to  his  standing  as  an 
engineer,  his  professional  character,  as  to  the  propriety  of 
which  there  can  be  no  question. 

It  would  seem  to  be  obvious  that  such  a  presumption  as  the 
appellant  contends  for  could  not  exist,  since  an  individual 
may  have  a  perfectly  good  reputation. as  such  and  yet  may 
have  no  reputation  at  all  as  a  lawyer  or  doctor  or  engineer, 
though  he  may  also  be  such,  for  the  simple  reason  that  he  has 
not  practiced  his  profession  to  the  extent  or  with  the  degree 
of  success  necessary  to  acquire  such  a  reputation.  It  would 
also  seem  to  be  obvious  that  the  plaintiff  would  not  have  been 
entitled  to  claim  and  recover  damages  for  an  injury  to  his 
professional  reputation  as  an  attorney  at  law  without  alleg- 
ing in  his  complaint  that  he  was  such  attorney  at  law  and 
that  he  had  acquired  a  reputation  as  such.  If  this  be  true, 
it  would  follow  that  the  rule  of  pleading  in  ordinary  libel 
cases  to  the  effect  that  it  is  not  necessary  for  the  plaintiff 
in  the  first  instance  to  allege  his  possession  of  a  good  repu" 
tation  could  have  no  application  to  a  complaint  in  which 
the  pleader  seeks  to  recover  damages  for  injuries  to  his  repu' 
tation  in  respect  to  a  particular  trade,  occupation,  or  pro- 
fession.  In  the  latter  case  the  averment  would  be  essential 
and  its  denial  would  raise  a  material  issue  so  as  to  require 
affirmative  proof  on  the  part  of  the  plaintiff  as  to  his  posses* 
sion  of  the  particular  kind  of  business  or  professional  repu- 
tation which  he  asserted  had  been  injured  by  the  publication. 
In  the  instant  case  the  plaintiff  did  allege  his  possession  of 
a  professional  reputation  as  an  attorney  at  law.  The  de- 
fendant denied  specifically  the  plaintiff's  averments  in  that 
regard.  A  material  issue  was  thus  presented,  upon  which 
the  plaintiff  had  the  affirmative  and  was  bound  to  offer  evi- 
dence. He  did  so  and  the  trial  court  properly  admitted  the 
evidence  thus  offered,  and  later  improperly  ruled,  upon  mo- 
tion for  a  new  trial,  that  its  original  action  in  admitting 
such  evidence  was  error,  for  which  a  new  trial  should  be 
granted.  The  new  trial  was,  however,  properly  granted 
upon  other  grounds,  and  our  ruling  upon  this  particular 
ground  is  given  for  the  guidance  of  the  court  upon  a  retrial 
of  the  case. 

Order  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred* 
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[U  A.  No.  4555.    Department  Two.— August  7,  1918.] 

8.  L.  ROTHROCK  et  al.,  Appellants,  v.  Mrs.  B.  J.  SAN- 
BORN et  al.,  Respondents. 

Landlgbd  and  Tenant—Assignment  of  Lease— Condition — Apfuca- 
BiUTT  to  Succeeding  Assignments. — A  provision  in  a  lease  that 
should  the  lessees  desire  to  transfer  or  assign  their  interest  in  the 
lease  to  otiier  parties  the  lessors  would  give  their  consent  thereto, 
provided  there  be  deposited  with  them  a  sum  of  money  equal  to 
the  last  three  months'  rent  of  the  term,  is  to  be  construed  as  appli- 
cable to  each  and  every  assignment,  and  not  to  the  first  assign- 
ment only,  when  read  in  connection  with  another  provision  of  the 
lease  which  prohibited  any  assignment  without  the  consent  of  the 
lessors. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daniel  lit*.  Hunsaker,  I.  Henry  Harris,  and  Charles  A. 
Bank,  for  Appellants. 

Jones  &  Weller,  for  Respondents. 

LORIGAN,  J.— In  May,  1913,  defendants,  the  Sanboms, 
leased  to  Mr.  and  Mrs.  Eendis  an  apartment  house  in  Los 
Angeles  City  consisting  of  twenty-five  furnished  apartments 
for  a  term  of  ten  years,  at  a  monthly  rental  of  $496,  payable 
on  the  first  of  each  month  of  the  term,  in  advance.  The  lease 
provided  (paragraph  4)  that  it  should  not  be  assigned  with- 
out in  each  case  the  written  consent  of  the  lessors.  By  sub- 
sequent paragraph — ^No.  12 — ^it  was  provided  that:  **It  is 
further  understood  and  agreed  that  should  the  lessees  desire 
to  transfer  or  assign  their  interest  in  the  within  lease  to 
other  parties,  that  the  lessors  will  give  their  consent,  pro- 
vided said  party  or  parties  deposit  or  give  unto  the  said 
lessors  a  sum  of  money  equal  to  the  last  three  months'  rent 
of  this  lease,  said  last  three  months'  rent  amounting  to 
$1,488,  said  money  to  be  paid  to  the  lessors,  their  assigns  or 
representatives  at  the  time  the  written  consent  of  the  lessors 
as  provided  for  in  paragraph  number  four  (4)  of  this  lease 
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is  obtained,  and  in  no  case  shall  the  lessors  be  obliged  to 
consent  to  any  transfer  or  assignment  of  this  lease  except 
as  herein  provided,  and  unless  tenant  is  absolutely  satis- 
factory to  lessors." 

In  November,  19-13,  the  lessees,  Mr.  and  Mrs.  Kendis,  as- 
signed the  lease  to  plaintiff  and  appellant,  Nell  L.  Roth- 
rock,  the  defendants  Sanborn  consenting  thereto  by  the  fol- 
lowing written  instrument:  "And  we  hereby  consent  that 
the  said  lease  may  be  transferred  by  the  said  Mr.  and  Mrs. 
A.  P.  Eendis  to  Mrs.  Nell  L.  Rothroek.  This  consent  shall 
not  be  treated  in  any  way  as  waiving  any  of  the  provisions 
of  said  lease,  nor  shall  the  same  be  assigned  or  transferred 
by  the  said  Mrs.  Nell  L.  Rothroek  to  any  person,  without  our 
consent  first  being  had  and  obtained,  and  then  only  accord- 
ing to  the  provisions  of  paragraph  XII  of  said  lease."  And 
concurrently  with  the  execution  of  this  written  consent  the 
original  lessees,  the  Kendises,  delivered  to  the  defendants 
Sanborn,  the  lessors,  the  sum  of  $1,488  in  compliance  with 
the  provisions  of  said  paragraph  12  of  the  lease. 

In  March,  1914,  said  Nell  L.  Rothroek  desired  to  assign 
said  lease  to  one  M.  A.  Merrill  and  sought  the  consent  of  said 
lessors  Sanborn,  who  refused  to  consent  thereto  unless  they 
were  again  paid  $1,488,  which  they  claimed  they  were  en- 
titled to  under  said  paragraph  12  of  the  lease;  the  said 
Rothroek  objected  to  doing  this,  but  the  defendants  in- 
sisted, and  in  order,  so  it  is  alleged,  to  prevent  the  loss  of  a 
large  profit  in  a  deal  whereby  said  lease  was  to  be  trans- 
ferred to  said  Merrill  in  exchange  for  some  real  estate,  and, 
under  protest,  said  Nell  L.  Rothroek  made  and  delivered  to 
defendant  B.  E.  Alexander,  as  agent  of  the  other  defendants 
Sanborn,  her  check  for  five  hundred  dollars  and  her  promis- 
sory note  for  $988,  which  were  still  in  his  hands  when  this 
suit  was  commenced. 

Thereafter  plaintiff  brought  this  action  to  obtain  a  can- 
cellation of  both  said  check  and  said  promissory  note. 
Judgment  went  for  defendants  denying  the  relief  sought, 
and  plaintiffs  appealed. 

The  only  question  in  the  case  is  the  construction  to  be 
placed  on  paragraph  12  of  said  lease  respecting  the  consent  of 
the  lessors  to  assignments  of  the  lease  and  the  conditions  on 
which  successive  ones  are  to  be  granted  or  permitted.    Ap- 
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pellants'  contention,  coining  down  to  its  real  effect,  is  that 
the  plaintiffs  in  making  an  assignment  to  Merrill  were  en- 
titled to  have  the  consent  of  defendants  thereto  without  the 
payment  of  any  sum  of  money  whatever;  that  the  right  to 
exact  the  payment  of  a  sum  equivalent  to  the  amount  of 
three  months'  rent  as  a  condition  to  an  assignment  had  been 
satisfied  and  exhausted  when  the  first  assignment  of  the 
lease  was  made  and  had  no  application  to  assignments  there- 
after; that  such  deposit  of  $1,488  was  intended  as  security 
for  the  payment  of  the  last  three  months'  rent  of  the  lease, 
and  was  fully  complied  with  on  the  first  payment  and  the 
provision  respecting  it  was  thereafter  inoperative,  as  it  could 
only  be  complied  with  once.  According  to  this  construction 
which  plaintiff  seeks  to  put  on  the  contract,  though  the  lease 
was  for  a  term  of  ten  years  and  though  many  occasions 
might  arise  in  that  time  for  assigning  it,  the  only  matter 
really  contemplated  by  paragraph  12  was  a  payment  of  rent 
as  such  for  the  first  assignment  and  not  a  payment  or  bonus 
for  the  consent  to  any  assignment.  We  see  nothing  in  the 
terms  of  the  provision  in  question  which  compels  such  a 
construction.  In  fact,  to  do  so  would  require  a  consent  on 
the  part  of  the  lessors  without  any  bonus  or  consideration 
therefor  after  the  first  assignment.  But  the  provision  relat- 
ing to  consent  to  an  assignment  does  not  say  anything  about 
applying  the  amount  paid  by  the  lessees  as  a  payment  on 
the  last  three  months'  rent  of  the  lease.  The  three  months' 
rent  is  merely  mentioned  in  connection  with  $1,488  as 
measuring  the  sum  to  be  paid.  If  it  had  been  intended 
that  such  payment  should  be  made  solely  as  a  deposit  to 
secure  the  payment  of  the  last  three  months'  rent  of  the 
term,  it  would  have  been  very  easy  to  have  said  so.  Not 
doing  so,  the  sum  required  must  be  considered  as  a  payment 
which  might  be  exacted  by  the  lessors  as  a  consideration 
or  bonus  each  time  that  their  consent  to  an  assignment  was 
given  and  not  as  a  payment  of  rent.  But  even  if  we  should 
construe  the  provision  as  one  treating  the  payment  of  the 
$1,488  as  security  for  the  last  three  months'  rent  to  ulti- 
mately be  applied  thereon,  and  therefore  the  provision  re- 
quiring its  payment  was  exhausted  on  the  first  assignment, 
it  does  not  follow  that  the  lessors  were  bound  to  consent  to 
the  second  assignment  of  the  lease  without  any  consideration. 
It  is  to  be  noted  that  by  paragraph  4  the  lessees  are  pro- 
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hibited  from  making  any  assignment  of  the  lease  whatever 
without  in  each  case  the  consent  of  the  lessors,  and  the  lessees 
were  the  Eendises.  By  paragraph  12  this  prohibition  is 
qualified  to  the  extent  that  if  the  lessees  desired  to  assign 
their  interest  in  the  lease,  the  lessors  will  consent  to  said 
assignment  upon  the  lessees  depositing  or  giving  the  lessors 
a  sum  of  money  equal  to  the  last  three  months'  rent  of  the 
lease  amounting  to  $1,488,  said  money  to  be  paid  to  the 
lessors,  ''and  in  no  case  shall  the  lessors  be  obligated  to  con- 
sent to  any  assignment  of  the  lease  except  as  herein  provided 
and  unless  tenant  is  absolutely  satisfactory  to  lessor." 
Now,  this  paragraph  must  be  construed  as  a  whole,  and  if  its 
effect,  as  contended  by  plaintiffs,  is  that  the  right  to  demand 
$1,488,  or  any  other  sum  for  the  assignment,  was  exhausted 
by  the  payment  made  by  the  original  lessees,  the  Kendises, 
it  must  necessarily  follow  that  the  right  thereafter  to  require 
an  assignment  by  any  assignee  of  the  lessees  without  such 
payment  is  gone  also,  because  it  is  so  declared  in  the  very 
same  provisiou  when  it  says  that  in  no  case  shall  the  lessors 
be  required  to  consent  to  an  assignment  of  the  lease  except- 
ing as  therein  provided,  namely,  by  payment  of  said  $1,488. 
If  the  result  of  the  first  payment  is  fo  exhaust  any  right 
of  the  lessors  to  demand  its  payment  again  for  a  subsequent 
assignment,  then  also  any  right  of  the  lessees  to  demand 
any  subsequent  assignment  without  such  payment  cannot 
exist,  because  paragraph  12  says  it  shall  not;  the  rights  of 
all  parties  under  the  paragraph  are  gone  for  all  purposes, 
and  the  only  provision  in  the  lease  thereafter  controlling  as 
to  consent  of  the  lessors  is  paragraph  4,  which  provides  that 
no  assignment  shall  be  made  without  the  consent  of  the 
lessors,  and,  of  course,  the  lessors  could  fix  any  termis  of 
payment  for  giving  their  consent  that  they  saw  fit. 

In  concluding  it  may  be  said  it  appears  that  when  the 
lease  was  originally  transferred  by  the  lessees  to  plaintiff 
with  the  consent  of  the  defendants,  lessors,  all  the  parties 
placed  a  harmonious  construction  on  said  paragraph  12. 
The  plaintiffs  then  accepted  the  written  consent  of  the  d,e- 
fendants,  which  in  express  terms  prohibited  them  from  as- 
signing the  lease  without  the  written  consent  of  the  lessors, 
defendants,  to  be  obtained  only  by  complying  with  para- 
graph 12,  which,  of  course,  required  the  payment  of  $1,488. 
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If,  under  this  written  consent  so  given  and  accepted  by  the 
plaintiff,  the  payment  by  the  Kendises  was  to  be  treated  as  a 
payment  of  the  rent  and  thereby  exhausted  the  right  of  the 
lessors  to  the  payment  of  a  like  amount  for  a  subsequent 
consent,  then  all  the  language  of  the  written  consent  to  the 
plaintiffs  about  a  consent  to  a  subsequent  transfer  by  them, 
and  only  in  accordance  with  the  provisions  requiring  the 
payment,  was  idle,  meaningless,  and  useless.  We  do  not  so 
construe  the  terms  of  the  writing. 
The  judgment  is  affirmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred. 


[Sac.  No.  2605.    Department  Two.— Angiut  8,  1918.] 

B.  PHOEBE  DOOLITTLE,  Respondent,  v.  THADDEUS 
C.  McCONNELL,  as  Executor,  etc.,  Appellant 

EsTATis  OF  Deceased  Persons — Action  on  Claim  fob  Services — 
Pleading — Amendment  or  Complaint — Absence  or  Vabiance. — 
In  tills  action  upon  a  rejected  claim  by  a  niece  against  the  executor 
of  the  will  of  her  deceased  aunt  for  services  rendered  to  the  aunt 
in  her  lifetime  under  an  alleged  oral  agreement  hj  the  terms  of 
which  the  plaintiff  was  to  care  for  her  aunt  and  manage  her  house- 
hold affairs,  and  the  aunt  was  to  compensate  plaintiff  therefor, 
if  not  in  the  aunt's  lifetime  then  by  provision  in  her  will,  it  is  held 
that  there  were  no  essential  differences  between  the  contract's  al- 
leged in  the  second  and  third  complaints  and  that  finally  proven 
as  to  require  a  decision  that  either  was  at  variance  with  the  creditor's 
claim  upon  which  the  action  was  brought. 

Pleading — Amendment  or  Complaint — Addition  or  Essential  Mat- 
TEBS — Statute  or  Limitations. — Where  there  is  no  attempt  to 
state  a  new  cause  of  action  in  an  amended  complaint,  but  merely 
the  addition  of  matters  essential  to  make  the  original  cause  of 
action  complete,  the  amendment,  though  made  after  the  expiration 
of  the  period  of  Umitation,  relates  back  to  the  time  of  the  com- 
mencement of  the  action. 

Estates  or  Deceased  Pebsons — Fobm  or  Claim. — The  purpose  of  a 
creditor's  claim  against  the  estate  of  a  deceased  person  is  to  advise 
the  representative  of  the  estate  of  its  nature,  and  there  is  no  re- 
quirement that  it  shaU  state  the  facta  with  all  the  detaU  necessary 
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in  a  complaint,  nor  Ib  its  saffidenej  to  be  tested  hy  the  roles  of 
pleading. 

Id. — Claim  fob  Personal  Services — Statutes  of  Limttaiion — ^Dat« 
OF  Contract. — A  claim  against  the  estate  of  a  deceased  person  foF 
personal  services  based  on  a  contract  need  not  state  the  date  of 
the  contact,  but  only  the  essentials  thereof,  where  it  appears  there- 
from that  the  claimant  was  not  to  be  finally  compensated  until  the 
death  of  her  employer. 

Id.-— AcnoN  foe  Services — Pleading — Statement  of  Thinqs  Done  "in 
Pursuance"  of  Contract. — In  an  action  upon  a  creditor's  claim  for 
services  rendered  the  deceased  under  an  alleged  agr^ment,  state- 
ments in  the  second  amended  complaint  that  certain  things  were 
done  by  plaintiff  "in  pursuance"  of  the  agreement  were  not  mere 
eonclusions  of  law,  and  the  failure  to  strike  them  out  is  not  a 
ground  for  the  reversal  of  the  judgment. 

Id. — Oral  Contract  to  Make  Will — Validity. — An  oral  contract  to 
dispose  of  property  on  death  in  a  particular  way,  made  prior  to 
the  year  1905,  may  be  enforced  although  many  years  have  elapsed 
between  the  making  of  the  contract  and  the  action  to  enforce  its 
terms. 

Id. — Action  for  Services — Sufficiency  of  Evidence. — In  this  action 
on  a  creditor's  claim  for  services  rendered  deceased  under  an  alleged 
oral  agreement,  it  is  held  that  the  evidence  sufficiently  supports 
the  verdict  in  favor  of  the  plaintiff. 

Id. — Evidence — Beceift  in  Pull  Payment— Oonsideration  by  Jury. — 
In  such  an  action,  a  receipt  signed  by  the  plaintiff  which  on  itfe 
face  purported  to  be  in  full  payment  for  services  rendered  was 
properly  admitted  in  evidence,  but  it  was  for  the  jury  to  say  whether 
or  not  under  the  evidence  the  receipt  was  signed  by  mistake. 

Id. — ^Verification  of  Claim  by  Attorney— Lack  of  Knowledge — 
When  not  Attackable. — A  claim  against  an  estate  of  a  deceased 
person  verified  by  the  attorney  for  the  creditor,  the  latter  being 
absent  from  the  state,  cannot  be  successfully  attacked  on  the  ground 
that  the  attorney  was  without  actual  knowledge  of  the  facts  sup- 
porting the  claim,  where  vouchers  and  proofs  were  not  ealled  for, 
and  such  attack  was  not  made  until  the  time  for  the  presentation 
of  daims  had  expired  and  suit  had  been  brought  on  the  rejected 
claim. 

Id. — Verification  of  Claim — Essentials. — ^A  claim  against  the  estate 
of  a  deceased  person  must  be  authenticated  by  a  verification  whieh 
on  its  face  contains  the  essential  matters  prescribed  by  section  1494 
of  the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento  County.    Wm.  M.  Finch,  Judge  Presiding. 
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The  facts  are  stated  in  the  opinion  of  the  conrL 

C.  E.  McLaughlin,  and  White,  Miller,  Needham  ft  Harber, 
for  Appellant. 

Grove  L.  Johnson,  Wm.  M.  Sims,  Jay  L.  Henry,  and  P.  A. 
Plank,  for  Respondent. 

MELVIN,  J. — ^Defendant,  as  executor  of  the  estate  of  Ellen 
M.  Wilson,  deceased,  appeals  from  a  judgment  based  upon  a 
suit  upon  a  creditor's  claim.  The  amount  of  the  judgment 
was  fifteen  thousand  dollars. 

Mrs.  Wilson  died  in  1907.  By  her  will  all  of  her  property 
was  disposed  of  in  a  manner  ignoring  her  niece,  the  plaintiflf 
herein,  her  son,  defendant  herein,  being  the  principal  bene- 
ficiary under  the  testament 

The  will  was  admitted  to  probate  in  May,  1907,  and  within 
the  statutory  time  plaintiff  presented  a  creditor's  claim  for 
twenty-five  thousand  dollars  for  personal  services  rendered 
her  aunt,  Mrs.  Ellen  M.  Wilson,  under  a  specific  contract.  It 
WBB  set  forth  in  the  said  claim  that  the  services  were  rendered 
from  August  6, 1902,  to  the  time  of  Mrs.  Wilson's  death.  This 
claim  having  been  rejected  by  defendant,  as  executor  of  the 
estate  of  his  mother,  suit  thereon  was  entered  on  June  10, 1908. 
The  original  complaint  was  amended  in  1909,  as  appellant 
contends,  by  abandoning  the  original  contract  as  alleged  in 
the  creditor's  claim  and  counting  upon  one  entirely  different — 
a  contention  which  we  shall  presently  examine  in  detail. 
Upon  the  amended  complaint  two  trials  were  held  before 
juries,  each  trial  resulting  in  a  substantial  verdict  in  favor  of 
plaintiff,  but  each  judgment  was  on  motion  set  aside  and  a  new 
trial  was  granted.  Upon  the  third  trial,  in  1916,  at  which  an- 
other judge  presided,  plaintiff  was  permitted  to  file  a  new 
amended  complaint  and  was  again  victorious  before  a  jury. 
No  motion  for  a  new  trial  was  made,  but  this  appeal  is  prose- 
cuted from  the  judgment. 

Appellant  makes  a  number  of  specifications  of  alleged  error 
based  upon  the  supposed  radical  difference  between  the  origi- 
nal cause  of  action  set  forth  in  the  complaint  and  that  upon 
which  issue  was  finally  joined  and  trial  was  had  resulting  in 
the  last  verdict.  Among  other  assertions  of  appellant  is  one 
to  the  effect  that  the  new  cause  of  action  pleaded  in  the  last 
amended  complaint  was  barred  by  the  statute  of  limitations. 
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I 

In  the  original  complaint  it  was  alleged  in  substance  that  in 
1902  Mrs.  Ellen  M.  Wilson  repeatedly  represented  to  plain- 
tiflE's  parents  and  sisters,  who  resided  in  Iowa,  and  to  plaintiff 
herself,  who  had  farming  land  in  North  Dakota,  that  said 
Ellen  M.  Wilson  was  wealthy ;  that  her  health  was  becoming 
impaired  and  that  she  was  physically  unable  to  manage  her 
household  aflfairs;  that  she  was  living  alone;  and  that  she  de- 
sired plaintiff  to  accompany  her  to  California.  It  was  further 
alleged  that  Mrs.  Wilson  promised  that  if  plaintiff  would  ac- 
company her  to  California,  would  take  care  of  her  and  would 
manage  her  household  affairs,  she  would  fully  compensate 
plaintiff  for  such  services,  if  not  in  Mrs.  Wilson's  lifetime, 
then  by  provision  in  her  will.  It  is  averred  that  plaintiff 
accepted  the  offer  made  by  her  aunt  and  that  she  came  to 
this  state.  There  are  very  extended  allegations  regarding 
the  manner  in  which  plaintiff  complied  with  her  agreement 
and  in  respect  to  the  details  of  the  care  and  attention  bestowed 
by  her  upon  Mrs.  Wilson  up  to  the  time  of  the  latter 's  death. 

In  the  amended  complaint  of  1909  were  alleged  the  same 
sort  of  duties  which  were  to  be  performed  by  plaintiff  under 
the  agreement,  and  which  according  to  the  averments  were  per- 
formed during  the  same  period  as  that  specified  in  the  original 
complaint  and  in  the  claim  upon  which  it  was  founded.  But 
it  was  averred  that  the  contract  was  made  not  in  1902  but  in 
1887,  by  the  plaintiff  and  Mrs.  Wilspon  and  the  mother  of 
plaintiff,  and  that  by  ihem  it  was  agi*eed  not  that  the  plaintiff 
would  then  and  there  accompany  her  aunt  to  California,  but 
that  whenever  Mrs.  Wilson  should  write  to  plaintiff's  mother 
for  plaintiff  to  oome  to  this  state  and  live  with  her  the  plaintiff 
would  do  so,  relying  upon  the  promise  of  the  aunt  to  see  that 
the  niece  would  be  well  provided  for.  It  was  alleged  that  in 
1902  plaintiff  came,  in  response  to  a  request  in  a  letter  written 
to  her  sister,  and  that  she  entered  upon  the  discharge  of  her 
duties  in  accord-ance  with  the  agreement  of  1887. 

The  amended  complaint  of  1916  differs  very  little  from  that 
of  1909.  In  both  the  time  of  the  original  agreement  is  given 
as  the  year  1887.  In  the  amended  complaint  of  1909  the 
agreement  alleged  was  that  if  pl-aintiff  would  come  to  Cali* 
fomia  when  requested,  her  aunt  would  see  that  she  was  weU 
provided  for.  In  the  pleading  of  1916,  after  the  words  **  pro- 
vided for,"  were  added  the  words  ** during  the  life  of  said 
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Ellen  M.  Wilson  and  that  at  the  death  of  said  Ellen  M.  Wilson, 
she,  the  said  plaintiff,  would  be,  by  said  Ellen  Af.  Wilson, 
amply  and  fully  provided  for  and  compensated  for  her  said 
services."  In  this  complaint  for  the  first  time  occurs  the 
formal  allegation  that  Mrs  Wilson  did  not  by  will  or  otherwise 
provide  for  plaintiff. 

We  are  of  the  opinion  that  none  of  the  minute  and  diversi- 
fied specifications  of  alleged  error,  founded  upon  the  suppos- 
edly vital  differences  between  the  contract  set  forth  in  the 
original  complaint  and  the  two  described  in  the  later  plead- 
ings, is  of  any  force.  The  essence  of  plaintiff's  action  against 
the  estate  was  her  claim  for  services  rendered  during  certain 
years  pursuant  to  a  certain  agreement.  Ev^i  if  we  should 
concede  that  the  firist  complaint  failed  to  state  a  cause  of  ac- 
tion, we  would  not  be  forced  to  the  conclusion  that  the  statute 
of  limitations  barred  all  possibility  of  recovery  because  there 
was  no  eomplaint  which  should  have  withstood  an  attack  by 
demurrer  during  the  time  between  the  filing  of  the  original  and 
the  preparation  of  the  amended  pleading.  Nor  is  there  any- 
thing so  essentially  different  between  the  various  contracts 
alleged  and  that  finally  proven  as  to  require  us  to  decide  that 
either  the  one  in  the  second  or  that  in  the  third  complaint  set 
forth  was  at  variance  with  the  creditor's  claim  against  the 
estate.  These  phases  of  the  pleadings  are  so  well  analyzed  in 
the  opinion  filed  by  the  learned  judge  of  the  superior  court 
who  presided  at  the  last  trial,  that  we  take  this  occasion  to 
quote  and  adopt  his  language  used  in  ruling  upon  the  applica- 
tion to  file  the  second  amended  complaint.    He  said : 

'' Counsel  for  the  defendant  contend  that  the  complaint  on 
file  (first  amended  complaint)  does  not  state  a  cause  of  action 
and  that  the  proposed  amendment  must  therefore  be  treated 
as  the  commencement  of  the  cause  of  action  therein  stated 
against  which  the  statute  of  limitations  has  run. 

**  'Where  there  is  no  attempt  to  state  a  new  cause  of  action 
in  an  amended  complaint,  but  merely  the  addition  of  matters 
essential  to  make  the  original  cause  of  action  complete,  the 
amendment,  though  made  after  the  expiration  of  the  period  of 
limitation,  relates  back  to  the  time  of  the  commencement  of 
the  action.  This  was  expressly  held  by  the  district  court  of 
appeal  for  the  first  district  in  Ra/wer's  Law  etc.  Co,  v.  Leffing- 
well,  11  Cal.  App.  494,  [105  Pac.  427],  in  which  a  rehearing 
was  denied  by  this  courts  where  the  original  complaint  on  a 
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promissory  note  did  not  contain  an  allegation  of  nonpayment, 
an  allegation  absolutely  essential  to  the  statement  of  a  cause 
of  action.  The  amended  complaint  was  filed  after  the  statute 
would  have  run,  if  it  had  not  been  for  the  original  complaint' 
{Ruiz  y.  Santa  Barbara  Gas  etc.  Co.,  164  Cal.  194,  [128  Pac. 
330].) 

'  *  It  is  further  objected  that  whether  or  not  the  complaint  on 
file  states  a  cause  of  action  the  proposed  amendment  states  a 
new  and  different  cause  of  action  barred  by  the  statute. 

''This  presents  a  problem  not  easy  of  solution  and  concern- 
ing which  the  decisions  of  our  own  state  seem  not  altogether 
in  harmony. 

''  'On  this  point  I  find  no  general  rule  laid  down  by  the 
decisions  in  this  state.  All  that  is  said  is,  thkt  great  liberality 
should  be  used  by  the  courts  in  allowing  amendments  {Bums 
V.  Scooffy,  98  Cal.  276,  [33  Pac.  86] ,  and  cases  cited) ;  and  that 
the  allowance  of  amendments  is  a  matter  within  the  discre- 
tion of  the  courts.  {Couirtmgh  v.  Adams,  70  Cal.  378,  [11 
Pac.  634] ;  Lestrade  v.  Barth,  17  Cal.  286.)  And  in  practice 
the  courts  have  been  extremely  liberal,  as,  e.  g.,  in  HeUbron  v. 
HeirUen,  72  Cal.  376,  [14  Pac.  24],  where  the  complaint  was 
amended  so  as  to  describe  a  different  tract  of  land  from  that 
described  in  the  original  complaint;  or  in  Walsh  v.  McKeen, 

75  Cal.  519,  [17  Pac.  673] ,  where  the  case  was  changed  from 
an  action  at  law  to  a  case  in  equity ;  or  in  Cox  v.  McLaughlin, 

76  Cal.  60,  [9  Am.  St  Rep.  164,  18  Pac.  lOOJ,  where  the 
change  allowed  was  from  an  action  on  a  special  contract  to  an 
action  on  a  quantum  meruit;  or,  as  in  Castagnino  v.  B<Metta, 
82  Cal.  256,  [23  Pac.  127] ,  where  the  change  waa  from  an  ac- 
tion on  a  mechanic's  lien  to  an  action  on  the  special  contract, 
or  in  assumpsit;  or  in  Bogart  v.  Crosby,  80  Cal.  195,  [22  Pac. 
84] ,  where  the  principal  debtors,  who  had  been  omitted  from 
the  original  complaint,  were  brought  in  by  amendment.  .  •  • 

"  *It  is  obvious  that  the  unqualified  way  in  which  the  rule  is 
sometimes  stated — i.  e.,  that  a  new  or  different  cause  of  action 
cannot  be  introduced  by  amendment — cannot  be  accepted. 
For  the  most  common  kinds  of  amendments  are  those  in  which 
the  complaints  are  amended  that  do  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  and  in  these,  and  often  in  the 
case  of  new  parties,  a  new  cause  of  action  is  in  fact  for  the 
first  time  introduced.  All  that  can  be  required,  therefore  (to 
use  the  language  of  Mr.  Pomeroy),  is,  that  "a  wholly  different 
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cause  of  action''  shall  not  be  introduced;  or,  as  said  by  the 
court  in  Shields  v.  Barrow,  17  How.  (U.  S.)  130-146,  [15 
L.  Ed.  158],  that  ''a  complainant  (is  not)  at  liberty  to  abandon 
the  entire  case  made  by  his  bill,  and  make  a  new  and  different 
case  by  way  of  amendment,"  or  ''to  strike  out  the  entire  sub- 
stance and  prayer  of  his  bill,  and  insert  a  new  ease  by  way 
of  amendment";  or,  as  expressed  by  this  court  in  an  early 
case,  the  matter  of  the  amendment  must  not  be  ''entirely 
foreign  to  the  original  complaint."  (Frost  v.  Witter,  132 
Cal.  424,  425,  [84  Am.  St.  Rep.  53,  64  Pac.  705].) 

"The  following  cases  further  illustrate  the  liberality  of  ^e 
rule: 

"In  Porter  v.  FiUebroum,  119  Cal.  238,  {51  Pac.  322],  the 
complaint  in  an  action  at  law  upon  a  creditor's  claim  for  a 
sum  less  than  three  hundred  dollars  and,  hence  not  within  the 
jurisdiction  of  the  superior  court,  was  amended  so  as  to  make 
it  an  equitable  action  for  an  accounting  of  a  trust  within  the 
court's  jurisdiction;  in  Union  Lumber  Co,  v.  Schouten,  25  Cal. 
App.  80,  [142  Pac.  910],  the  complaint  alleging  an  action  for 
goods  sold  and  delivered  was  amended  to  allege  an  account 
stated;  in  Mackroth  v.  Sladky,  27  Cal.  App.  112,  [148  Pac. 
978] ;  the  complaint  alleging  a  written  contract  to  divide  com- 
missipns  was  amended  by  alleging  an  oral  contract  instead  of 
the  written  one;  in  Merchants  C.  Agency  v.  Oopcevic,  23  Cal. 
App.  216,  [137  Pac.  609] ,  and  in  Turner  <&  Dahnken  v.  Bauer, 
28  Cal.  App.  311,  [152  Pac.  308],  the  complaints  were  amend- 
ed to  change  the  causes  of  action  upon  express  contracts  to 
causes  upon  a  ^tumtum  meruit;  and  in  Cowell  v.  Snyder,  171 
Cal.  291,  [152  Pac.  920] ,  the  complaint  in  an  action  to  recover 
for  the  rent  of  land  and  the  price  of  rock  quarried  was 
amended  to  plead  an  account  stated. 

"In  the  latter  case  it  is  said,  at  page  294,  [152  Pac.  922] : 

"  'Undoubtedly  an  account  stated  and  mutually  accepted  by 
the  parties  does  give  rise  to  a  new  cause  of  action,  and  the 
statute  of  limitations  on  that  oaus^  of  action  begins  to  run  not 
as  of  the  date  of  the  items  of  account  but  from  the  time  of  the 

agreement    that    the    statement    is    correct But  the 

account  stated  arose  out  of  the  identical  transactions  pleaded 
in  the  original  complaint,  and  it  has  repeatedly  been  decided 
that  such  an  amendment  as  was  here  allowed  is  permissible, 
and  is  not  subject  to  the  bar  of  the  statute  of  limitations.' 
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''The  supreme  court  of  new  Hampshire  in  1839  stated  the 
irule  in  language  which  answers  some  of  the  defendant's  ohjeo- 
tions  as  follows: 

**  'The  difficulty  which  sometimes  exists,  in  the  application 
of  the  rule,  arises  from  the  fact  that  almost  all  amendments 
change,  to  some  extent,  the  cause  of  action,  as  originally 
stated.  An  amendment  which  changes  the  alleged  date  of  a 
contract,  or  the  sum  to  be  paid,  or  any  particular  of  the  mat- 
ter to  be  performed,  or  the  time  or  manner  of  performance, 
changes,  in  one  sense,  the  cause  of  action ;  but  it  is  not  in  this 
sense  that  the  rule  is  to  be  understood.  Amendments  of  that 
character,  so  long  as  the  identity  of  the  matter  upon  which  the 
action  is  founded  is  preserved,  are  admissible;  the  alteration 
being  made,  not  to  enable  the  plaintiff  to  recover  for  another 
matter  than  that  for  which  he  originally  brought  his  action, 
but  to  cure  an  imperfect  or  erroneous  statement  of  the  subject 
matter,  upon  which  the  action  was  in  fact  founded.  So  long 
as  the  form  of  action  is  not  changed,  and  the  court  can  see  that 
the  identity  of  the  cause  of  action  is  preserved,  the  particular 
allegations  of  the  declaration  may  be  changed,  and  others 
superadded,  in  order  to  cure  imperfections  and  mistakes  in 
the  manner  of  stating  the  plaintiff's  case.'  {Stevenson  v. 
Mudgeit,  10  N.  H.  338-340,  [34  Am.  Dec.  155].) 

"Under  the  liberal  interpretation  of  the  rule  as  stated  in  the 
foregoing  authorities  I  conclude  that  the  plaintiff  is  entitled 
to  amend." 

In  addition  to  the  authorities  cited  in  the  foregoing  quota- 
tion we  might  refer  to  San  Joaquin  Valley  Bank  v.  Oate  City 
on  Co,,  170  Cal.  250,  [149  Pac.  557] ,  and  Glougie  v.  Glougie, 
174Cal.  126,  [162  Pac.  118]. 

The  same  rules  announced  by  the  court  in  overruling  appel- 
lant's  various  attacks  upon  the  complaint  as  amended  apply 
with  greater  force  to  the  refusal  to  hold  that  there  was  a  fatal 
difference  between  the  creditor's  claim  as  filed  and  the  one 
upon  which  suit  was  brought,  because  tiie  courts  go  further 
in  upholding  such  demands  against  estates  than  in  sustaining 
pleadings.  Indeed,  it  is  usually  necessary  in  such  cases  to  go 
more  into  details  in  the  complaint  than  in  the  claim.  In  the 
claim  as  in  the  complaint  the  essential  element  was  a  sub- 
stantial assertion  of  the  contract  and  its  fulfillment  on  the 
claimant's  part.  While  the  date  of  making  the  agreement  as 
set  forth  in  the  creditor's  claim  against  the  estate  differed 
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from  that  alleged  in  the  complaint  after  amendment,  the 
promise  to  be  performed  by  Mrs.  Wilson,  as  well  as  the  nature 
of  the  services  actually  rendered  and  the  time  during  which 
claimant  performed  those  services,  were  all  alleged  in  sub- 
stantially the  same  form  in  the  claim  and  in  all  the  pleadings 
of  the  claimant.  Plaintiff  could  recover  for  all  of  her  services 
and  could  escape  the  bar  of  the  statute  of  limitations  only  by 
showing  that  under  her  contract  she  was  to  be  finally  compen- 
sated  upon  the  death  of  Mrs.  Wilson.  It  was,  therefore,  neces- 
sary for  her  to  put  the  essentials  of  the  oontract  in  the 
creditor's  daim,  but  the  date  was  not  one  of  them.  In 
Thompson  v.  Orena,  134  Cal.  26,  [66  Pac.  24] ,  the  court  was 
considering  a  suit  based  upon  a  claim  for  services  performed 
for  which  payment  was  to  be  made  upon  the  sale  by  decedent 
of  certain  land,  which  remained  unsold  at  her  deatii.  In  the 
creditor's  claim  the  land  was  not  described,  and  the  omission 
of  such  description  was  not  held  fatal  to  the  validity  of  the 
claim,  the  court  holding  that  the  only  necessity  for  any  refer- 
ence to  the  land  arose  out  of  the  fact  that  the  claim  should 
show  that  it  was  not  barred  by  the  statute  of  limitations.  In 
Western  States  Life  Ins.  Co.  v.  Lacktvood,  166  Cal.  185-196, 
(135  Pac.  496],  it  was  held  that  such  a  claim  need  not  be 
drawn  with  the  precision  which  would  render  a  complaint 
good  against  a  special  demurrer.  The  code  does  not  prescribe 
the  exact  form  of  such  a  claim.  The  purpose  of  presenting 
such  a  demand  is  to  advise  the  representative  of  the  estate  of 
its  nature,  and  there  is  no  requirement  that  it  shall  state  the 
facts  with  all  the  detail  necessary  in  a  complaint  nor  is  its 
sufBciency  to  be  tested  by  the  rules  of  pleading.  {Pollitz  v. 
Wickersham,  150  Cal.  238,  [88  Pac.  911] ;  Eliaalde  v.  Murphy, 
163  Cal.  681,  [126  Pac  978] ;  Enscoe  v.  Fletcher,  1  Cal.  App. 
659,  [82  Pac.  1075].) 

Defendant  moved  to  strike  out  as  purely  conclusions  of  law 
and  redundancies  certain  parts  of  the  second  amended  com- 
plaint— ^the  one  filed  in  1916.  Some  of  the  parts  at  which  the 
motion  was  directed  were  statements  that  certain  things  were 
done  by  plaintiff  **in  pursuance"  of  a  certain  agreement  and 
statements  of  Mrs.  Wilson.  These  were  not  mere  conclusions 
of  law  and  were  no  more  subject  to  just  criticism,  as  re- 
spondent's counsel  correctly  argue,  than  the  allegation  so 
frequently  and  properly  used  in  pleadings  that  a  plaintiff 
**duly  performed  all  conditions  and  terms"  of  a  contract  "ou 
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his  part  to  be  perf armed."  Even  if  these  expressions  had 
been,  as  appellant's  counsel  contend,  irrelevant  and  re- 
dundant, the  failure  of  the  court  to  strike  them  out  would  not 
be  ground  for  reversal  of  the  judgment.  (Code  Civ.  Proc, 
sec.  475;  Sloane  v.  Southern  California  Ry.  Co.,  Ill  Cal.  668- 
686,  [32  L.  R.  A.  193,  44  Pac.  320] ;  Higgins  v.  San  Diego 
Savings  Bank,  129  Cal.  184-186,  [61  Pac.  943] ;  Procter  v. 
SouiJiem  Calif omia  By.  Co.,  130  Cal.  20-24,  [62  Pac.  306, 
509].) 

The  testimony  was  conflicting,  but  there  was  sufEkient  evi- 
dence to  sustain  the  verdict.  It  was  the  theory  of  the  def  end- 
ant 's  counsel  that  any  agreement  made  in  1887  was,  upon  the 
view  most  favorable  to  respondent,  merely  an  option  whidi  ex- 
pired either  by  lapse  of  time  or  was  revoked  by  other  and 
later  offers  of  employment.  EVen  if  it  be  conceded  that  the 
agreement  was  a  mere  option,  there  was  substantial  evidence 
in  the  case  at  bar  to  support  a  conclusion  not  only  that  the 
option  had  been  exercised  by  Mrs.  Wilson,  but  that  she  had 
stated  to  a  number  of  her  friends  after  Miss  Doolittle  came  to 
live  with  her  that  the  arrangement  between  them  was  one  by 
which  she  was  bound  to  provide  in  her  will  for  her  niece.  The 
mere  fact  that  fifteen  years  elapsed  between  the  making  of  the 
original  arrangement  and  a  time  when  Mrs.  Wilson's  health 
was  so  impaired  as  to  lead  her  to  a  conclusion  that  she  wanted 
Miss  Doolittle  to  come  to  California  in  fulfillment  of  the 
agreement  does  not  destroy  the  validity  of  the  option.  It  is 
well  settled  that  if  made  prior  to  1905,  an  oral  contract  to  dis- 
pose of  property  on  death  in  a  particular  way  may  be  en- 
forced, and  it  sometimes  occurs  that  many  years  elapse  be- 
tween the  making  of  the  agreement  and  an  action  such  as 
this.  In  the  recent  case  of  Steinberger  v.  Young,  175  Cal.  81. 
[165  Pac.  432],  the  oral  agreement  which  was  enforced  had 
been  made  almost  half  a  century  before  the  death  of  Mrs.  Boss, 
of  whose  estate  defendant  Young  was  the  administrator. 

The  contention  is  likewise  made  that  the  ** option"  was  with- 
drawn by  the  offers,  made  by  Mrs.  Wilson  (of  which  there  was 
some  evidence) ,  to  pay  plaintiff  a  certain  wage  if  she  would 
enter  her  aunt's  employment.  It  is  not  contended  that  these 
offers  were  accepted,  and  they  may  be  justly  regarded  as  mere 
unsuccessful  efforts  to  vary  the  terms  of  the  original  under- 
standing. However,  the  agreement  of  1887,  as  revealed  by  the 
testimony  of  members  of  plaintiff's  family  present  when  the 
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alleged  eanversation  took  place  between  Mrs.  Wilson  and 
plaintiff's  mother,  was  not  a  mere  option  simply  because  per- 
tormance  on  the  part  of  Miss  Phoebe  Doolittle  was  to  be  post- 
poned. The  oral  agreement  did  not  differ  in  essence  from 
those  alleged  and  proven  in  such  cases  as  Sfeinberger  v.  Young, 
supra,  and  Rogers  v.  ScUotterhack,  167  Cal.  35,  [138  Pac 
728] .  The  real  issues  of  the  case  were  admirably  stated  in  an 
instruction  offered  by  the  defendant  and  given  by  the  court, 
which  was  as  follows : 

''The  claim  of  plaintiff,  as  set  forth  in  the  complaint,  is  as 
follows: 

'*That  in  the  year  1887,  the  exact  date  plaintiff  cannot  state, 
Ellen  M.  Wilson  said  to  plaintiff  and  the  mother  of  plaintiff 
in  Cresoo,  Iowa,  that  she  wanted  the  mother  of  plaintiff  to  let 
plaintiff  come  to  California  and  live  with  her,  said  Ellen  M. 
Wilson,  and  to  stay  with  her,  to  care  for  her,  said  Ellen  M. 
Wilson,  and  that  if  she,  said  plaintiff,  did  so  come  to  Cali- 
fornia, she,  said  Ellen  M.  Wilson,  would  see  that  plaintiff  was 
well  provided  for  during  the  life  of  said  Ellen  M.  Wilson  and 
that  at  the  death  of  said  Ellen  M.  Wilson,  she,  the  said  plain- 
tiff, would  be,  by  said  Ellen  M.  Wilson,  amply  and  fully  pro- 
vided for  and  compensated  for  her  said  services;  and  it  was 
then  and  there  stated  to  said  Ellen  M.  Wilson  by  said  mother 
of  plaintiff  and  agreed  to  by  the  said  plaintiff,  that  whenever 
said  Ellen  M.  Wilson  should  write  to  said  mother  of  plaintiff 
for  plaintiff  to  come  to  her  in  California,  that  said  plaintiff 
would  leave  the  eastern  states  and  her  mother  and  her  busi- 
ness and  come  to  California  to  live  with  and  care  for  said 
Ellen  M.  Wilson  under  said  promise. 

**That  in  pursuance  of  said  proposition  and  agreement  and 
statement  the  said  Ellen  M.  Wilson  did  in  July,  1902,  write  to 
,the  sister  of  the\  said  plaintiff  and  in  and  thereby  did  request 
the' plaintiff  to.  <5ome  to  California  to  live  with  her  according 
to  said  proposition,  agreement,  statement,  and  conversation, 
and  plaintiff,  in  pursuance  of  said  conversation  and  propo- 
sition and  agreement  and  statement  so  made  in  188T  as 
aforesaid  and  of  said  letters  from  said  Ellen  M.  Wilson  to 
plaintiff's  said  sister,  did,  in  August,  1902,  leave  her  home  and 
business  interests  in  North  Dakota  and  came  to  the  home  of 
the  said  Ellen  M.  Wilson,  near  said  Elk  Grove,  Sacramento 
County,  California,  and  immediately  entered  upon  the  dis- 
charge of  her  duties  in  accordance  with  said  agreement  above 
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set  f orthy  and  from  that  time  until  the  death  of  said  Ellen  M. 
Wilson,  plaintiff  gave  and  devoted  all  of  her  time  and  atten- 
tion to  her  said  aunt  and  duly  and  properly  cared  for  her,  and 
in  all  and  every  respect  fulfilled  all  of  the  conditions  of  said 
agreement  by  plaintiff  to  be  done  and  performed  and  to  the 
entire  satisfaction  of  her  said  aunt;  and 

*  'Unless  you  are  satisfied  by  a  preponderance  of  the  evidence 
that  the  particular  contract  so  alleged  was  made  between 
plaintiff  and  Ellen  M.  Wilson,  then  your  verdict  must  be  for 
the  defendant." 

The  testimony  of  the  brother  and  one  of  the  sisters  of  the 
plaintiff  was  sufficient,  if  believed  by  the  jury,  to  establish  the 
first  requisites  for  &  judgment  for  plaintiff  as  outlined  by  the 
quoted  instruction.  Mr.  Gteorge  Doolittle,  speaking  of  a  time 
in  1887  and  an  occasion,  at  his  mother's  home  in  Iowa  when 
his  mother,  his  aunt,  Mrs.  Wilson,  and  several  of  his  sisters 
were  also  present,  testified  in  part  as  follows: 

''My  aunt  made  the  remark  that  my  mother  had  more  girls 
than  she  was  entitled  to.  She  thought  she  ought  to  have  one. 
My  mother  said  that  when  she  needed  one  she  could  have  one. 
My  aunt  said  she  would  take  Phoebe  home  with  her  now.  My 
mother  said  no,  she  could  not  let  Phoebe  go  just  now,  but  at 
any  time  when  she  thought  she  needed  her,  if  she  wrote  she 
would  have  Phoebe  come,  she  says — My  aunt  wont  on  to  sav  ii> 
long  as  she  lived  she  would  see  Phoebe  was  well  taken  care  of, 
and  if  anything  should  happen  to  her,  she  would  see  she  was 
provided  for.  Then  my  aunt  went  on  to  say  she  did  not  want 
any  of  her — she  says:  'I  don't  want  any  of  your  girk,  Jane, 
to  do  what  you  and  I  did,  worked  in  kitchens,  somebody's 
kitchen,'  she  says:  'The  way  I  look, at  it,  the  other  girls  have 
got  good  educations,  they  are  able  to,  they  are  teaching  school* 
able  to  take  care  of  themselves,  not  be  under  anybody  else; 
Phoebe  is  the  one  I  will  take.'  .  .  .  About  what  she  said  was 
that  she  wanted  Phoebe  to  come  out  and  live  with  her  and 
be  a  companion  for  her,  that  Ae  was  all  alone,  did  not  have 
anyone  to  stay  with  her."  He  also  testified  that  his  sister 
Phoebe  was  about  seventeen  years  old  at  the  time  of  that  con- 
versation. He  also  testified  regarding  a  conversation  with  his 
aunt  at  her  home  in  California  after  his  sister  had  been  living 
there  and  taking  care  of  Mrs.  Wilson  for  some  time,  as  fol- 
lows: **My  aunt  said  that  she  made  Phoebe  an  allowance  of 
fifteen  dollars  &  month  as  pin-money,  so  she  could  send  her 
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mother  some  little  tilings  as  she  had  been  used  to,  to  buy  her- 
self any  little  things;  she  said  that  in  case  anything  happened 
to  her,  she  intended  to  provide  well  for  Phoebe." 

Eva  B.  Huska,  a  sister  of  plaintiff,  corroborated  their 
brother  with  reference  to  the  conversation  in  Iowa  in  1887. 
She  also  said  that  llrs.  "Wilson  told  the  mother  of  the  girls, 
that  if  she  should  take  one  of  them  she  would  do  well  by  the 
one  who  should  come  to  her.  f 

There  was  abundant  testimony  to  the  effect  that  Mrs.  Wilson 
again  and  again  declared  her  satisfaction  with  the  manner  in 
which  Miss  Doolittle  ministered  to  her  wants  and  managed  her 
household  affairs,  and  that  she  expressed  her  intention  to  pay 
for  plaintiff's  care  of  and  devotion  to  her  by  a  substantial  pro- 
vision to  be  made  by  her  will.  It  will  not  be  necessary  to  set 
forth  all  of  this  testimony.  Its  trend  will  appear  from  the 
few  quotations  which  we  shall  make  below. 

Dr.  Briggs,  physician  and  pharmacist,  who  for  some  years 
practiced  and  conducted  a  drug-store  at  Elk  Grove,  Sacra- 
mento Coxmty,  knew  Mrs.  Wilson  well  and  frequently  talked 
with  her  when  sh«  was  well  enough  to  ride  out,  which,  he  said, 
was  "a  good  part  of  the  time."  It  was  her  custom  to  stop 
in  front  of  the  store,  and  as  it  was  difficult  for  her  to  get  out 
of  the  carriage,  he  would  frequently  go  out  and  talk  to  her. 
Within  six  months  after  the  arrival  of  Miss  Doolittle  at  the 
home  of  Mrs.  Wilson  the  latter  had  a  conversation  with  Dr. 
Briggs,  which  he  described  as  follows : 

'*  She  stated  to  me  that  she  was  very  happy  to  have  her  niece 
with  her;  that  her  niece  seemed  to  be  the  only  one  of  the  rela- 
tives that  seemed  to  understand  her,  was  willing  to  do  the 
things  that  were  necessary  to  make  her  comfortable.  She 
stated  that  she  was  going  to  take  care  of  her  niece ;  that  she 
did  not  know  how  long  she  would  live.  She  had  one  stroke  of 
apoplexy  or  cerebral  hemorrhage,  and  she  did  not  know  how 
soon  she  might  have  another,  and  she  stated  that  she  was  going 
to  take  care  of  her.  .  .  .  She  said  she  was  going  to  take 
care  of  her  in  her  will,  or  make  provision  for  her."  This 
witness  also  testified  that  upon  one  occasion  Mrs.  Wilson  said 
she  was  contributing  to  her  niece's  expenses,  but  would  take 
care  of  Miss  Doolittle  more  liberally  in  her  will.  The  witness 
also  related  the  following  substance  of  a  conversation  with 
Mr&  Wilson:  ''She  said  she  would  make  ample  provision  for 
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her,  $he  would  not  suffer  in  the  world  for  comforts;  she  would 
make,  she  would  provide  well  for  her." 

Mrs.  Walther,  an  acquaintance  of  more  than  thirty  years, 
testified  that  Mrs.  Wilson,  speaking  of  Miss  Doolittle,  said 
**  'Phoebe  is  a  good  girl.  I  told  her  if  she  stayed  with  me  as 
long  as  I  lived,  I  would  provide  for  her  so  she  would  never 
want,'  "  and  that  in  the  same  conversation  Mrs.  Wilson,  speak- 
ing of  her  niece,  said:  ''  'I  am  giving  her  a  little  monthly 
allowance  now  to  buy  clothes  and  little  articles  with.'  " 

All  of  this  testimony  and  more  to  the  same  effect  tended  to 
confirm  the  plaintiff's  position  with  reference  to  the  scope  and 
meaning  of  the  original  agreement  made  in  1887. 

It  would  unnecessarily  prolong  this  opinion  to  quote  at  any 
length  from  the  testimony  of  the  many  witnesses  who  told  of 
the  care  and  devotion  bestowed  by  plaintiff  upon  her  aunt 
Suffice  it  to  say  that  such  testimony,  if  accepted  as  true,  was 
amply  sufficient  to  support  that  part  of  the  case  outlined  in 
the  latter  part  of  the  instruction  quoted  above. 

It  is  the  theory  of  the  appellant  that  the  sum  of  fifteen  doL 
lars  per  month  allowed  to  Miss  Doolittle  by  her  aunt  was 
intended  to  be  and  was  in  full  payment  for  her  services.  It 
is,  of  course,  admitted  that  witnesses  told  of  conversations  in 
which  Mrs.  Wilson  said  this  monthly  payment  was  merely  an 
allowance  for  ''pin  money,"  but  counsel  insist  that  the  ac- 
ceptance by  plaintiff  from  defendant  of  a  sum  of  money  and 
the  signing  of  a  receipt  amounted  to  the  final  settlement  of 
an  account  stated  which  precludes  recovery  in  this  action. 
The  receipt  was  in  the  words  and  figures  following: 

"Elk  Grove,  April  17,  1907. 

"Received  of  T.  C.  McConnell  Forty  Six  Dollars  &  fifty  cts. 
$46.50  in  payment  for  labor  in  full  for  Estate  of  Mrs.  E.  M. 
Wilson. 

"B.  P.  DOOLITTLB." 

It  appears  from  Miss  Doolittle 's  testimony  that  her  cousin, 
the  defendant,  came  to  her  and  asked  what  was  "coming  to 
her."  She,  according  to  her  testimony,  replied:  "There  is 
fifteen  dollars  on  my  monthly  allowance  and  two  dollars  and 
fifty  cents  for  five  days  additional  amount,  and  twenty-nine 
dollars  I  had  advanced  Auntie  to  pay  her  hired  man."  The 
receipt  was  given,  if  the  date  be  correct,  upon  the  day  upon 
which  the  will  was  filed  and  some  time  before  Mr.  McConnell 
was  appointed  executor.    The  paper  was,  of  course,  admissible 
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88  an  admissioii,  but  it  was  for  the  jury  to  say  nrhether  or  not 
it  was,  under  all  the  circumstances,  an  admission  of  full  pay- 
inent  of  all  that  she  believed  herself  to  be  entitled  to  receive 
under  her  aunt's  will.  When  the  receipt  was  given  the  de- 
fendant was  not  executor,  and  the  document  could  not  be  re- 
garded, in  a  strict  sense,  an  account  stated  between  plaintiff 
and  the  estate,  but  even  if  it  be  so  regarded,  there  is  noth- 
ing to  prevent  impeachment  of  such  an  account  for  fraud  or 
mistake.  (1  R.  C.  L.  218-220.)  According  to  the  modem 
doctrine,  an  account  stated  **  simply  affords  strong  presump- 
tive evidence  which  may  be  rebutted  by  showing  fraud  or  mis- 
take.'' (1  C.  J.  709.)  Clearly,  it  was  for  the  jury  to  say 
whether  or  not  under  the  evidence  Miss  Doolittlei  signed  the 
receipt  through  mistake. 

It  is  asserted  by  appellant's  counsel  that  respondent  has  no 
standing  in  court  by  reason  of  an  improper  verification  of  the 
creditor's  claim.  The  affidavit  attached  to  the  claim  was  made 
by  Miss  Doalittiie's  attorney,  who  deposed  as  follows: 

**That  he  is  the  attorney  for  E.  Phoebe  Doolittle,  whose  fore- 
going claim  is  herewith  presented  to  the  executor  of  said  de- 
ceased. That  the  amount  of  said  claim,  to  wit,  the  sum  of 
twenty-five  thousand  dollars,  is  justly  due  to  the  said  claimant, 
that  no  payments  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  ofiBsets  to  the  same  to  the 
knowledge  of  said  affiant 

''That  the  reason  why  this  affidavit  is  not  made  by  claimant 
is  that  claimant  is  absent  from  the  state  of  California  and  de- 
ponent is  familiar  with  the  facts  of  this  claim." 

The  verification  is  made  in  substantial  compliance  with  sec- 
tion 1494  of  the  Code  of  Civil  Procedure,  but  appellant's 
counsel  insist  that  because  Mr.  Sims,  who  signed  it  as  attorney, 
was  not  employed  by  Miss  Doolittle  until  after  her  aunt's 
death,  and  because,  upon  examination  at  the  trial,  he  testified 
that,  although  he  knew  Miss  Doolittle  was  living  with  her  aunt, 
he  knew  nothing  of  their  business  relations  until  he  was  re- 
tained as  an  attorney,  therefore  he  was  disqualified  to  make 
the  affidavit.  "Whatever  may  be  the  rule  in  other  states,  in 
California  the  courts  have  generally  refused  to  be  very  tech- 
nical in  ruling  upon  matters  of  this  sort.  In  Estate  of  Swain, 
67  Cal.  637,  [8  Pac.  497],  the  court  refused  to  hold  cer- 
tain claims  void  because  of  faulty  verification.  It  was  there 
declared  that  a  ''claim"  against  an  estate  has  reference  to  a 


Digitized  by 


Google 


712  DOOLITTLB  V.  McCONNELL.  [178  Cal. 

debt  or  demand  which  might  have  been  enforced  against  the 
decedent  in  his  lifetime.  If  the  demand  were  the  subject  of  a 
suit  daring  his  life,  and  if  the  statement  of  the  cause  of  action 
were  deemed  objectionable,  defective,  or  insufficient,  the  de- 
fendant would  have  the  right  to  demand  a  bill  of  particulars, 
and  similarly  an  executor  or  administrator  might  insist  upon 
''vouchers  and  proofs"  to  support  a  claim  which  has  been  pre- 
sented. (Code  Civ.  Proc,  sec.  1494.)  It  is  true  that  in  the 
Estate  of  Swain  the  validity  of  the  claim  was  established 
prima  fade  by  the  administrator's  approval,  and  the  burden 
of  proof,  therefore,  was  upon  the  heirs  who  assailed  its 
sufficiency;  but  that  case  is  authority,  we  think,  for  holding 
that  an  executor  or  administrator  may  not  postpone  an  attack 
upon  a  verification  until  after  the  rejection  of  the  daim  and 
the  bringing  of  suit  thereon,  when  he  has  not  called  for  vouch- 
ers and  proofs  and  when  he  bases  his  objections  upon  the  sup- 
posed lack  of  actual  knowledge,  on  the  part  of  the  verifying 
agent,  of  the  facts  supporting  the  daim.  Of  course,  the  claim 
must  of  necessity  be  authenticated  by  a  verification  which  on 
its  face  contains  the  essential  matters  prescribed  by  section 
1494  of  the  Code  of  Civil  Procedure.  {PerkinB  v.  Owyett,  86 
Cal.  348,  [24  Pac  1024].)  This  verification  does  meet  that 
requirement.  {Griffith  v.  Leivin,  129  Cal.  596,  [62  Pac.  172] . ) 
In  Guerian  v.  Joyce,  133  Cal.  405,  [65  Pac.  972] ,  the  affidavit 
of  the  claimant  showed  upon  its  face  that  she  was  ignorant  of 
the  amount  of  some  items  of  credit,  yet  the  verification  was 
held  sufficient.  The  purpose  of  a  claim  against  an  estate  is  to 
give  the  executor  or  administrator  such  information  as  will 
enable  him  **to  act  upon  it  advisedly."  {Western  States 
Life  Ins.  Co,  v.  Locktvood,  166  Cal.  185-196,  [135  Pac.  496].) 
That  case  is  also  authority  for  a  court's  refusal  to  hear  minute 
technical  objections  based  upon  the  supposed  faulty  verifica- 
tion of  a  daim  made  long  after  the  commencement  of  an  action 
and  after  the  time  for  presentation  of  claim  has  expired.  The 
court  did  not  err  in  refusing  to  grant  a  nonsuit  on  the  ground 
that  no  legally  verified  daim  had  ever  been  presented  to  the 
executor. 

No  other  alleged  errors  require  review. 

The  judgment  is  affirmed. 

Lorigan,  J.,  and  Wilbur,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.  8706.    Department  One.— Au^uit  8,  1918.] 

In  the  Matter  of  the  Estate  of  MARQABET  E.  HURLEY, 
Deceased.  CATHERINE  B.  KANE  et  al.,  Appellants; 
W.  J.  HYNES,  aa  Administrator,  et  al.,  Respondents. 

Estate  of  Deceased  Person — Hologb^phio  Wnj<— Insufuciemt  Ezx- 
cunoN. — In  the  absence  of  anytliing  on  the  face  of  the  will  to  raiee 
the  inference  that  the  name  of  the  deceased  in  the  exordium  was 
intended  as  a  signature  in  execution,  a  holographie  document  cannot 
be  deemed  a  valid  will. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  refusing  to  revoke  a 
previouB  order  admitting  to  probate  a  certain  document  as 
the  last  will  of  a  deceased  person.  Thomas  F.  Graham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

David  L.  Levy,  Walter  Shelton,  and  George  K.  Ford,  for 
Appellants. 

Ervin  S.  Best,  and  Louis  H.  Brownstone,  for  Respondents. 

SHAW,  J. — The  appeal  is  taken  from  an  order  refusing 
to  revoke  a  previous  order  admitting  to  probate  a  certain 
document  as  the  last  will  of  Margaret  E.  Hurley,  deceased. 

The  petition  for  revocation  alleged  as  grounds  therefor  that 
the  will  so  admitted  was  not  signed  by  the  hand  of  the  de- 
ceased nor  subscribed  at  the  end  thereof  by  the  deceased, 
and  IS  not  her  last  will.  The  following  is  a  copy  of  the  docu- 
ment as  set  forth  in  the  record: 

"San  Francisco  June  6th  1902 

''I  Margaret  E.  Hurley  being  of  sound  mind  and  body 
do  make  this  my  last  will  and  testament  I  be-queath  to 
Lavinia  Qiesting  one  thousand  dollars  to  Irma  Qiesting  one 
thousand  dollars  to  Gertrude  Qiesting  one  thousand  dollars 
to  Mrs.  Nash  and  her  sister  Mrs.  Hanig  five  hundred  dollars 
each  to  Miss  Nelly  White  five  hundred  dollars  to  Edgar 
Gillem  of  Alameda  five  hundred  dollars  to  Mrs.  Blanchard 
of  1366  Ellis  St   five  hundred  dollars  to  Mrs.  Titcomb  five 
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hundred  dollars  to  Mrs.  Skelly  of  Alameda  five  hundred  dol- 
lars to  Lilian  and  Bertha  Morris  five  hundred  each" 

The  rule  in  this  state  regarding  the  place  of  the  signature 
and  the  essentials  thereof  to  a  holographic  will  is  settled  by 
the  two  decisions  in  Estaie  of  Manchester,  174  Gal.  417, 
[Ann.  Gas.  1918B,  227,  L.  R.  A.  1917D,  629,  163  Pac  358], 
and  Estate  of  McMahon,  174  Cal.  423,  [L.  R.  A.  1917D,  778, 
163  Pac.  669].  The  first  case  was  decided  by  Department 
One  and  the  second  by  Department  Two,  but  the  entire 
question  was  carefully  considered  by  the  whole  court  in  de- 
ciding the  two  cases.  In  Estate  of  Manchesier  the  document 
proposed  as  a  will  began  in  a  manner  similar  to  that  of  the 
document  here  in  question  and  it  terminated  without  any 
signature  other  than  the  one  at  the  beginning.  There  was 
nothing  on  the  face  of  the  will  to  indicate  that  the  testatrix 
intended  to  adopt  the  signature -in  the  introduction  as  the 
signature  to  the  wiU.  It  was  held  that  the  will  was  not 
signed  and  did  not  constitute  a  will.  In  Estate  of  Mo- 
MaJion  the  signature  appeared  in  the  opening  clause  and 
there  was  no  signature  at  the  close  of  the  will  or  elsewhere 
therein,  but  the  concluding  clause  contained  the  statement, 
*'I  do  hereby  publish  and  declare  the  foregoing  entirely 
written,  dated  and  signed  by  my  own  hand,  to  be  my  last 
will  and  testament"  (The  italics  are  ours.)  This  was 
held  to  be  a  sufficient  declaration  of  the  intention  of  the  tes- 
tatrix to  adopt  the  signature  written  by  her  in  the  exordium 
of  the  will  as  her  signature  in  execution  of  it,  and  accord- 
ingly the  order  admitting  the  will  to  probate  was  affirmed. 

In  Estate  of  Manchester,  on  this  subject,  the  court  said: 
"The  true  rule,  as  we  conceive  it  to  be,  is  that,  wherever 
placed,  the  fact  that  it  was  intended  as  an  executing  signa- 
ture must  satisfactorily  appear  on  the  face  of  the  document 
itself.  If  it  is  at  the  end  of  the  document,  the  universal 
custom  of  mankind  forces  the  conclusion  that  it  was  ap- 
pended as  an  execution,  if  nothing  to  the  contrary  appears. 
If  placed  elsewhere,  it  is  for  the  court  to  say,  from  an  in- 
spection of  the  whole  document,  its  language  as  well  as  its 
form,  and  the  relative  position  of  its  parts,  whether  or  not 
there  is  a  positive  and  satisfactory  inference  from  the  docu- 
ment itself  that  the  signature  was  so  placed  with  the  intent 
that  it  should  there  serve  as  a  token  of  execution.    If  such 


Digitized  by 


Google 


Aug.  1918.]  Estate  op  Bosblly.  715 

inference  thus  appears,  the  execution  may  be  considered  as 
proven  by  such  signature.'*  This  rule  was  followed  in 
Estate  of  McMahon  with  the  result  above  stated. 

In  the  present  case  the  signature  appears  in  the  opening 
statement  of  the  paper,  but  there  is  nothing  in  the  document 
or  in  the  closing  paragraph  to  indicate  that  the  testatrix 
intended  to  adopt  that  signature  as  the  executing  signature 
of  the  will.  Indeed,  the  contrary  may  be  inferred  from  the 
fact  that  the  will  terminates  without  even  a  punctuation 
mark,  thereby  indicating  that  the  testatrix  ceased  writing 
before  she  had  completed  declaring  her  intention  and  that 
she  did  not  regard  the  document  as  a  completed  will.  But 
the  contrary  inference  need  not  appear.  In  the  absence  of 
anything  on  the  face  of  the  will  to  raise  the  inference  that 
the  name  in  the  exordium  was  intended  as  a  signature  in 
execution,  the  holographic  document  cannot  be  deemed  a 
valid  will.  For  these  reasons  we  think  the  court  erred  in 
admitting  the  will  to  probate,  and  that  the  application  to 
revoke  the  same  should  have  been  granted. 

The  order  is  reversed. 

Sloss,  J.,  and  Bichards,  J.,  pro  tern.,  concurred. 


[S.  P.  No.  8673.    Department  One.— Augart  8,  1918.] 

In  the  Matter  of  the  Estate  of  FREDERIC  JAMES 
BOSELLY,  Deceased.  EUGENIE  SUSAN  BOSELLT, 
Appellant;  VIOLET  ALINE  HOLBO,  Respondent 

Estates  op  Deceased  Persons— Disteibution  of  Alleged  Commxjnity 
Peopebty — Evidence — Presumption  Overthrown. — In  this  pro- 
ceeding by  a  widow  in  the  matter  of  the  estate  of  her  deceased 
husband  for  distribution  to  her  of  her  share  of  what  she  alleged 
to  be  community  property,  the  presumption  that  the  property  was 
community  property  under  the  sections  of  the  Civil  Code  dealing 
with  the  subject  was  overcome  by  clear  and' convincing  proof  that 
the  property  was  acquired  by  the  deceased  while  a  resident  of  other 
states,  under  the  laws  of  which  the  property  was  his  separate  prop* 
erty. 

Id.— Evidence— Testimony  of  Widow— Statements  in  Previous  Depo. 
SITION. — In  such  a  proceeding,  where  the  widow  attempted  to  assert 
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that  certain  ttatements  made  bj  her  as  to  her  hniband'e  bunness 
affaire  were  hearsay,  her  etatemente  in  a  deposition  previonslj  taken 
made  as  of  her  own  knowledge  were  admissible  as  statements  against 
interest. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  denying  a  petition  for 
distribution.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Thomas,  Beedy  ft  Lanagan,  for  Appellant 

J.  Delmore  Lederman,  and  T.  B.  Pawlicki,  for  Respondent 

Oail  Laughlin,  Amicm  Cwiae,  Petitioning  for  Rehearing. 

RICHARDS,  J.,  pro  tent. — ^This  is  an  appeal  from  an 
order  denying  the  petition  of  the  widow  of  the  decedent 
for  distribution  to  her  of  her  share  of  what  she  alleges  to 
be  the  community  property  of  her  husband's  estate.  The 
answer  filed  to  the  petition  by  a  daughter  of  the  decedent 
by  a  former  marriage  denied  that  the  whole  or  any  part 
of  the  estate  of  the  decedent  was  community  property  and 
alleged  that  the  whole  thereof  was  her  father's  separate 
estate,  setting  up  specifically  and  in  detail  the  circumstances 
under  which  the  said  property  had  been  acquired.  The 
court,  after  a  hearing,  found  that  the  facts  as  thus  alleged 
in  the  answer  were  true,  and  as  a  conclusion  of  law  from 
such  findings  of  fact  found  that  the  whole  of  the  decedent's 
property  was  his  separate  estate.  The  facts  as  thus  alleged 
in  the  answer  and  found  by  the  court  to  be  true  are  as  fol- 
lows: 

"That  Frederic  James  Boselly  and  said  Eugenie  Susan 
Boselly  were  married  in  the  city  of  Reno  in  the  state  of 
Nevada  on  the  twenty-fourth  day  of  July,  1897,  and  thence- 
f  rom,  up  and  to  and  at  the  time  of  the  death  of  said  Frederic 
James  Boselly,  deceased,  as  aforesaid,  on  the  19th  of 
February,  1914,  said  Frederic  James  Boselly  and  said 
Eugenie  Susan  Boselly  were  respectively  husband  and  wife; 
that  said  Frederic  James  Boselly  and  said  Eugenie  Susan 
Boselly  were  both  residents  of  the  city  and  county  of  San 
Francisco,  state  of  California,  at  the  time  of  their  said  mar- 
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riage,  and  continued  so  to  be  such  residents  of  said  city  and 
county  of  San  Francisco  and  of  the  state  of  California  until 
on  or  about  the  first  day  of  April,  1899;  that  on  or  about 
said  last-named  date  said  Frederic  James  Boselly,  with  the 
intent  on  the  part  of  said  Frederic  James  Boselly  to  abandon 
his  said  residence  within  the  state  of  California  and  to  be- 
come a  resident  of  the  state  of  New  York,  removed  from  the 
state  of  California  and  went  to  the  state  of  New  York,  ar- 
riving in  said  state  of  New  York  on  or  about  the  sixth  day 
of  April,  1899,  and  continued  thencefrom  until  the  seven- 
teenth day  of  September,  1913,  to  reside  without  the  state 
of  California;  that  said  Frederic  James  Boselly  acquired  a 
residence  in  said  state  of  New  York  on  said  sixth  day  of 
April,  1899,  and  continued  thencefrom  until  about  the  first 
day  of  June,  1910,  to  be  a  resident  of  said  state  of  New 
York;  that  on  or  about  the  first  day  of  June,  1910,  said 
Frederic  James  Boselly,  with  the  intention  of  abandoning 
his  residence  in  the  state  of  New  York  and  acquiring  a 
residence  in  the  state  of  New  Jersey,  removed  from  the  said 
state  of  New  York  to  the  state  of  New  Jersey,  and  on  or 
about  said  last-mentioned  date,  acquired  a  residence  in  said 
state  of  New  Jersey  and  became  a  resident  of  said  state  of 
New  Jersey,  and  continued  thencefrom  to  be  a  resident  of 
the  state  of  New  Jersey  until  on  or  about  the  first  day  of 
October,  1910.  That  on  or  about  the  first  day  of  October, 
1910,  said  Frederic  James  Boselly,  with  the  intent  of  aban- 
doning his  said  residence  in  the  state  of  New  Jersey  and 
acquiring  a  residence  in  the  state  of  New  York,  removed 
from  the  state  of  New  Jersey  to  the  state  of  New  York, 
and  on  said  last-mentioned  date  acquired  a  residence  in  said 
state  of  New  York  and  became  a  resident  of  said  state  of 
New  York  and  continued  to  be  a  resident  of  said  state  of 
New  York  until  the  seventeenth  day  of  September,  1913, 
upon  which  date  he  arrived  in  the  state  of  California;  that, 
during  all  the  period  from  the  first  day  of  April,  1899,  to 
the  seventeenth  day  of  September,  1913,  said  Frederic 
James  Boselly  was  a  resident  of  no  other  state  or  states  than 
the  states  of  New  Jersey  or  New  York. 

*'That  all  of  the  property  which  said  Frederic  James 
Boselly  died  possessed  of  was,  at  the  time  of  his  death,  the 
separate  property  of  said  decedent,  Frederic  James  Boselly, 
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and  was  acquired  by  said  Frederic  James  Boselly  during 
the  time  that  he  resided  outside  of  the  state  of  California 
and  while  he  was  a  resident  of  the  state  of  New  York  and  of 
the  state  of  New  Jersey  under  the  laws  of  said  states  of 
New  York  and  New.  Jersey." 

The  only  portion  of  the  foregoing  findings  with  which  the 
appellant  disagrees  upon  this  appeal  is  embraced  in  the 
closing  paragraph  thereof  to  the  effect  ''that  all  of  the  prop- 
erty which  said  Frederic  James  Boselly  died  possessed  of 
•  •  .  was  acquired  by  said  Frederic  James  Boselly  during 
the  time  that  he  resided  outside  of  the  state  of  California 
and  while  he  was  a  resident  of  the  state  of  New  York  and 
of  the  state  of  New  Jersey."  It  is  conceded  by  the  appellant 
that  if  the  said  property  of  the  decedent  was  acquired  by 
him  in  and  under  the  laws  of  the  states  of  New  York  and 
New  Jersey,  it  would  be  his  separate  estate. 

The  first  point  which  the  appellant  urges  in  support  of  her 
above  contention  is  that  the  decedent  having  died  in  the  state 
of  California  and  his  estate  being  in  process  of  administra- 
tion therein,  and  said  property  being  admittedly  accumu- 
lated during  the  period  of  his  marriage  with  the  appellant 
and  being  in  his  possession  at  the  time  of  his  death,  the 
presumption  arose  that  said  property  is  community  prop- 
erty under  the  sections  of  the  Civil  Code  dealing  with  that 
subject;  that  the  burden  of  overcoming  that  presumption 
by  clear  and  satisfactory  proof  rested  upon  the  contestant; 
that  such  burden  had  not  been  sustained,  and,  in  conse- 
quence, the  foregoing  findings  of  fact  could  not  be  upheld 
upon  appeal.  It  is  practically  conceded  on  the  part  of  the 
contestant  that  the  position  of  the  petitioner  with  respect 
to  this  presumption  and  the  degree  of. proofs  required  to 
overthrow  it  is  correct  and  is  sustained  by  the  authorities 
which  she  cites  in  its  support.  The  dispute  arises  over  the 
suflBciency  of  the  evidence  upon  which  the  court  based  its 
finding  that  the  presumption  had  been  overcome.  The  evi- 
dence upon  which  the  contestant  in  a  large  measure  relied 
to  overthrow  the  presumption  upon  which  the  petitioner  de- 
pended came  from  the  lips  of  the  petitioner  herself,  whom 
the  contestant  made  her  witness  upon  the  hearing.  It  ap- 
peared from  the  testimony  that  the  decedent  and  herself  had 
been  married  in  Reno,  Nevada,  on  July  24,  1897;  that  they 
resided  from  that  date  until  April  1,  1899,  in  the  city  of 
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San  Franeisco,  California,  during  which  time  he  was  em- 
ployed as  an  agent  of  the  Price  Baking  Powder  Company, 
keeping  at  the  same  time  a  small  store ;  that  in  March,  1899, 
said  employment  ceased  by  reason  of  the  absorption  of  the 
Price  Baking  Powder  Company  by  the  Royal  Baking  Powder 
Company.  That  shortly  thereafter  Boselly  concluded  to  go 
east  and  seek  employment  with  the  Boyal  Baking  Powder 
Company  there;  that  he  sold  his  store  and  household  furni- 
ture and  taking  his  wife  went  east  in  April,  1899.  The 
petitioner  testified  that  when  she  and  her  husband  were  mar^* 
ried  he  had  no  property  whatever,  and  in  answer  to  the 
question  as  to  whether  she  knew  of  her  own  knowledge 
whether  Mr.  Boselly  had  any  property  when  he  left  CaH- 
fomia  in  April,  1899,  she  answered,  **None  to  my  knowl- 
edge," and  she  further  testified  that  when  she  and  her  hus- 
band went  east  in  1899  ''we  had  $726  in  a  savings  bank 
which  we  took  to  go  east."  And  when  asked  the  question, 
"Had  you  any  stocks  or  bonds  which  you  carried  with  youT' 
she  replied,  ''We  had  nothing."  It  is  true  that  the  witness 
undertook  to  qualify  the  force  of  this  evidence  a  little  later 
in  her  testimony  by  stating  that  she  only  knew  what  her 
husband  told  her  upon  this  subject,  but  it  is  a  significant 
circumstance  in  this  connection  that  while  she  testified  that 
her  husband  and  herself  were  very  confidential  in  respect 
to  her  business  affairs,  she  nowhere  undertook  to  testify  in 
support  of  her  own  case  that  her  husband  and  herself  had  in 
fact  any  other  property  than  this  small  sum  of  money  when 
they  left  California  for  New  York  in  April,  1899.  Con- 
cerning the  rise  in  the  decedent's  fortunes  after  he  had 
taken  up  his  residence  in  the  state  of  New  York  and  later 
in  the  state  of  New  Jersey,  there  is  no  material  dispute.  He 
entered  the  employ  of  the  Royal  Baking  Powder  Company 
at  a  comparatively  small  salary,  but  rose  rapidly  in  the 
confidence  and  service  of  the  corporation  until  he  became 
its  president  in  the  year  1906,  which  position  he  held  until 
his  resignation  on  account  of  ill  health  in  1913.  He  received 
a  high  salary  which  he  invested  wisely.  He  became  asso* 
ciated  with  other  enterprises  and  was  president  of  the 
American  Maize  Products  Company  from  1908  on,  and  was 
also  president  of  the  Tartar  Chemical  Company  and  a  di- 
rector of  the  Greenwich  Bank.  He  established  his  legal 
residence  in  New  York  immediately  after  his  arrival  there 
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and  later  changed  his  legal  residence  for  a  time  to  the  state 
of  New  Jersey ;  and  it  is  an  undisputed  fact  that  between  the 
years  1899  to  1913  his  actual  and  legal  residence  was  in  one 
or  the  other  of  these  two  states.  In  the  year  1913  Boselly, 
on  account  of  his  failing  health,  retired  from  his  business 
associations  and  activities  in  these  states  and  cam&  to  Cali- 
fornia, arriving  in  September,  1913,  where  he  thereafter 
resided  until  his  death,  five  months  later,  in  February,  1914. 
Taking  the  story  of  the  decedent's  life  after  the  date  of  his 
marriage  with  the  petitioner  in  1906  and  up  to  the  time  of 
his  return  to  California  in  the  year  1913,  the  conclusion 
seems  irresistible  from  his  widow's  own  recital  of  it  that 
whatever  property  he  died  possessed  of  he  acquired  during 
the  years  of  his  life  and  business  activities  and  success  while 
a  resident  of  the  states  of  New  York  and  New  Jersey. 
Upon  this  branch  of  the  case  and  aside  from  the  question 
of  the  competency  of  the  evidence  of  the  petitioner  herself 
by  which  the  facts  were  mainly  proven,  and  aside  from  any 
question  as  to  errors,  if  any,  committed  by  the  court  in 
the  course  of  its  admission^  we  are  of  the  opinion  that  the 
contestant  overcame  whatever  presumption  existed  as  to  the 
property  of  the  decedent  being  community  property  by  clear 
and  convincing  proof. 

The  petitioner,  however,  contends  that  the  trial  court 
committed  several  vital  errors  in  respect  to  and  in  the  course 
of  the  admission  of  the  testimony  of  the  petitioner  in  evi- 
dence, and  that  but  for  these  errors  the  required  proofs 
to  support  the  contestant's  case  would  have  been  lacking. 
The  first  of  these  errors  of  which  the  appellant  complains 
is  the  alleged  error  of  the  court  in  permitting  the  contestant 
to  question  the  petitioner,  when  a  witness,  as  to  certain 
statements  contained  in  a  deposition  of  the  petitioner  which 
had  been  previously  taken,  the  purpose  of  which  inquiry 
being  that  of  showing  that  in  her  earlier  deposition  she  had 
stated  certain  facts  respecting  the  state  of  her  husband's 
business  affairs  as  of  her  own  knowledge,  whereas  upon  the 
hearing  of  the  case  she  attempted  to  assert  that  these  were 
wholly  hearsay  derived  from  what  her  husband  had  told 
her  respecting  them.  The  objection  which  was  made  on 
behalf  of  the  petitioner  to  the  introduction  of  these  earlier 
statements  from  her  deposition  was  that  they  were  not  admis- 
sible because  they  did  not  contradict  her  testimony    then 
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being  given;  but  we  do  not  deem  this  objection  tenable, 
for  two  reasons:  First,  if  the  statements  of  the  witness  as 
given  in  her  former  deposition  were  as  to  matters  within 
her  own  knowledge,  they  would  have  been  admissible  as 
statements  ag^irst  interest;  second,  it  was  a  very  proper 
matter  for  the  court's  determination  as  to  whether  the 
statement  of  the  witness  that  these  were  matters  of  hearsay 
was  not  an  afterthought  and  that  her  earlier  recital  of  the 
same  facts  was  not  in  fact,  as  it  appeared  to  be,  a  recital 
of  matters  within  heir  own  knowledge.  If  so,  there  was  a 
sufficient  inconsistency  between  her  earlier  and  later  tes- 
timony to  have  justified  the  admission  of  the  former  in  evi- 
dence. 

This  conclusion  will  dispose  of  another  and  very  material 
contention  made  on  behalf  of  the  appellant.  It  is  this:  The 
appellant  insists  that  so  much  of  her  testimony  as  was  stated 
by.  her  to  have  contained  facts  derived  by  her  from  state- 
ments made  by  her  husband  to  her  was  erroneously  ad- 
mitted in  evidence  in  violation  of  the  rule  of  law  regarding 
the  inadmissibility  of  privileged  communications  between 
husband  and  wife.  It  is  to  be  noted  that  if  the  view  of  the 
trial  court  with  respect  to  the  admissibility  of  the  testimony 
of  the  witness  as  contained  in  her  former  deposition  is 
adopted,  enough  was  therein  stated  to  have  justified  the 
ultimate  conclusion  of  the  court,  and  hence  any  error  which 
it  may  have  committed  in  admitting  other  statements  of  the 
witness  to  which  she  urged  the  objection  that  they  were 
hearsay  and  privileged  would  not  lead  to  a  reversal  of  the 
case. 

No  other  questions  requiring  consideration  are  presented 
upon  this  appeal. 

Order  aflSrmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 
Hearing  in  Bank  denied. 

CLXZVUI  Gal.— it 
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[Crim,  No.  2117.    In  Bank.— Anipist  IQ,  1918.] 

THE    PEOPLE,   Eeapondent,   v.   URBAN   B.   LAWSON, 

Appellant 

Cbiminal  Law— AppKAif->OBDBB  Denying  Motion  in  Abrbst  or  Judo- 

MKNT — ^ADJTJDIOiLTION    OF    SaNTTT^NONAPPKALABLB    OBDKBS.— In    ft 

eriminal  action^  an  appeal  does  not  lie  from  an  order  depying  a 
motion  in  arreet  of  judgment,  or  from  an  adjudication  of  mnitj 
made  before  judgment. 

Id. — Sanitt  or  Dkfen]>ani>— Tbiai,  Aitee  Conviction  or  Cbiice — 09- 
JBCT  or  Pboceedinq. — The  sole  object  of  the  proceeding  under  see- 
tiona  1191,  1367  et  leq.  of  the  Penal  Ck)de  to  have  the  sanitj  of  a 
defendant  tried  by  a  jury  after  his  conviction  of  the  offense  charged 
and  before  judgment,  is  to  determine,  not  whether  he  waa  insane 
at  the  time  of  the  commission  of  the  crime,  but  whether  he  was 
insane  when  arraigned  for  judgment. 

Id.— £^nDENOB~BuBDBN  or  PEoor.— In  a  proceeding  under  sections  1191, 
1367  et  seq.  of  the  Penal  Code  to  have  the  sanity  of  a  defendant 
tried  by  a  jury  after  conviction  of  the  crime  charged  and  before 
judgment,  it  is  incumbent  on  the  defendant  to  show  by  a  pre- 
ponderance of  evidence  that  his  mind  was  in  such  condition  that 
he  did  not  rightfully  comprehend  his  own  condition  with  reference 
to  the  proceedings  against  him,  and  that  he  was  then  unable  to 
present  in  a  rational  manner  any  defense. 

Id. — Number  or  Jubors  Essential  to  Yerdict — ^Instruction. — In  a 
proceeding  to  have  the  sanity  of  a  defendant  determined,  it  is  need* 
less  to  determine  as  to  the  correctness  of  an  instruction  to  the 
effect  that  three-fourths  of  the  jury  might  render  a  verdict,  where 
the  record  shows  that  the  verdict  was  concurred  in  by  all  of  tlia 
twelve  jurors. 

Id. — Peremftoet  Challenges — C(m>b  Sections  Inappxjoable. — ^Proceed* 
ings  to  determine  the  sanity  of  a  defendant  are  special  proceedings 
of  a  civil  nature,  and  the  provisions  of  the  Penal  Code  relating 
to  the  formation  of  trial  juries  in  criminal  eases  and  as  to  the 
number  of  peremptory  challenges  have  no  application. 

lb. — TESt  or  Santtt — Instruction. — In  a  proceeding  to  determine  the 
sanity  of  a  defendant  after  conviction  and  before  judgment,  an  in- 
struction that  the  Verdict  of  guilty  established  beyond  question  the 
sanity  of  the  defendant  at  the  time  of  the  commission  of  the  crime 
is  inapplicable,  but  without  prejudice,  where  the  jury  was  also  in* 
etructed  that  the  test  was  the  present  mental  condition  of  the 
defendant. 

Id. — Defense  or  Insanity— Cautious  Examination  by  Jury — InstruO: 
noN. — An  instruction  that  a  defense  of  insanity  should  be  eiamined 
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with  great  care  is  applicable  in  a  proceeding  to  detenmne  the 
sanity  of  a  defendant  after  verdict  and  before  judgment. 

lb.— Unlawpui#  Act— Presumption  of  TJnulwful  Intent — ^Instruc- 
tion.— An  instruction  that  it  is  a  presumption  of  law  that  an  unlaw- 
ful act  was  done  with  an  unlawful  intent  is  inapplicable  in  a  pro- 
ceeding to  determine  the  sanity  of  a  defendant,  but  without 
prejudice,  being  a  mere  abstract  statement  of  law. 

Id. — EviDENCB  of  Befkndant  Admissible. — In  a  proceeding  to  deter- 
mine the  sanity  of  a  defendant  after  conviction  and  before  judg- 
ment, evidence  given  by  the  defendant  on  the  trial  is  admissible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
P.  B.  Ogden,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Benjamin  P.  Wulflf,  and  Karl  P.  Kennedy,  for  Appellant. 

XJ.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

ANGELLOTTI,  C.  J.— The  defendant  was  convicted  of 
murder  in  the  first  degree.  His  motion  for  a  new  trial  was 
subsequently  denied  as  also  was  a  motion  in  arrest  of  judg- 
ment. Upon  being  arraigned  for  judgment  it  was  sug- 
gested that  he  was  then  insane  and  that  judgment  should, 
therefore,  be  deferred.  The  trial  court  ordered  the  question 
of  his  sanity  tried  (Pen.  Code,  sees.  1201,  1368-1370),  and 
a  trial  by  jury  was  had.  The  jury  returned  a  verdict 
finding  him  to  be  sane,  whereupon  judgment  of  death 
was  pronounced.  Defendant  appeals  from  the  judgment, 
the  order  denying  his  motion  for  a  new  trial,  the  order  deny- 
ing his  motion  in  arrest  of  judgment,  and  the  adjudication 
of  sanity  made  before  judgment.  No  appeal  lies  from  either 
of  the  last  two  orders. 

Upon  the  trial  for  murder,  the  defense  of  insanity  was 
not  interposed.  Apparently  there  was  no  suggestion  that 
defendant  was  not  sane,  and  the  defense  was  that  the  homi- 
cide was  committed  either  in  self-defense  or  under  such 
circumstances  as  to  be  excusable  as  a  homicide  committed 
by  accident  and  misfortune.  The  principal  claim  on  this 
appeal  in  so  far  as  the  conviction  is  concerned  is  that  the 
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evidence  was  insufficient  to  support  the  verdict  of  guilty. 
A  careful  examination  of  the  record  forces  us  to  the  conclu- 
sion that  this  claim  cannot  be  held  to  be  well  based,  and 
that  we  have  here  simply  the  ordinary  case  of  a  conflict  in 
the  evidence  which  has  been  resolved  against  the  defendant 
by  jury  and  trial  judge.  The  evidence  of  Mrs.  Margaret 
Wood  is  not  of  such  a  nature  that  it  can  be  rejected  by  an 
appellate  tribunal  as  being  untrue.  It  furnishes  sufficient 
legal  support  for  the  <?onclusion  of  the  jury.  The  claim  of 
appellant  in  this  connection  really  is  that  her  testimony  was 
80  thoroughly  discredited  as  to  certain  parts  and  was  so  in- 
herently improbable  as  to  other  parts,  that  it  should  be  disre- 
garded. In  the  light  of  the  record  we  cannot  say  that  her 
testimony  as  to  what  occurred  at  the  time  of  the  fatal  en- 
counter was  inherently  improbable,  and  it  should  be  needless 
to  say  that  the  question  of  the  weight  to  be  accorded  this 
evidence  was  one  solely  for  the  jury  and  trial  judge. 

The  verdict  was  rendered  October  3,  1917.  At  the  request 
of  defendant's  counsel  October  5,  1917,  was  fixed  as  the  time 
for  judgment  At  this  time  defendant  made  a  motion  for 
a  new  trial  on  various  grounds,  including  that  of  newly 
discovered  evidence,  and  asked  for  ten  days  in  which  to 
prepare  and  present  affidavits  as  to  this  ground.  After  con- 
siderable discussion  the  court  allowed  defendant  six  days 
for  this  purpose,  continuing  the  hearing  to  October  11th. 
In  so  doing  the  court  substantially  stated  that  any  applica- 
tion for  a  further  continuance  would  receive  consideration 
at  that  time.  On  the  last-named  date,  when  the  matter  came 
on  for  further  hearing,  no  request  whatever  for  further  con- 
tinuance was  made,  and  there  was  no  suggestion  that  further 
time  was  desired  to  proc^zre  any  affidavits.  Neither  on 
that  day  nor  before  was  there  any  suggestion  as  to  the  name 
of  any  witness  who  would  give  newly  discovered  evidence,  or 
the  nature  of  any  such  evidence.  Counsel  for  defendant 
stated  that  they  had  no  affidavits  to  present,  and  the  motion 
was  submitted  for  decision.  It  is  now  claimed  that  the  court 
erred  to  the  prejudice  of  defendant  in  granting  only  six 
days  instead  of  ten  within  which  to  present  his  motion  for 
a  new  trial.  Under  the  circumstances  it  is  clear  that  in  the 
absence  of  any  request  for  a  further  continuance  on  October 
11,  1917,  defendant  cannot  be  heard  to  complain  of  the 
action  of  the  trial  court  in  this  regard. 
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On  October  19,  1917,  after  the  verdict  of  sanity,  here- 
inafter discussed,  was  rendered,  the  trial  court  again  made 
an  order  denying  the  motion  for  new  trial.  The  suggestion 
of  counsel,  made  after  the  making  of  this  order,  to  the  efFect 
that  he  could  produce,  if  given  the  opportunity,  newly  dis- 
covered evidence  going  to  the  question  of  the  sanity  of  de- 
fendant at  the  time  of  the  commission  of  the  crime,  was  not 
accompanied  by  any  affidavit  whatever,  and  the  trial  court 
was  not  called  upon  to  pay  any  attention  whatever  thereto. 

On  October  5,  1917,  after  the  making  of  the  motion  for  a 
new  trial,  on  the  mere  suggestion  of  counsel  for  defendant 
that  there  was  some  doubt  as  to  the  present  sanity  of  the 
defendant,  the  trial  court  ordered  the  question  of  his  sanity 
to  be  submitted  to  a  juiy.  (Pen.  Code,  sees.  1191,  1368 
et  seq.)  The  record  is  somewhat  uncertain  as  to  whether 
it  was  the  opinion  of  the  court  that  there  was  doubt  as  to  de- 
fendant's sanity,  but  we  will  assume  that  this  was  so  in  view 
of  its  order.  The  court  fixed  October  8,  1917,  for  the  com- 
mencement of  the  insanity  hearing,  and  on  that  day  the 
trial  was  commenced.  On  October  19,  1917,  the  trial  was 
concluded,  the  jury  rendering  a  verdict  that  defendant  was 
sane.  Thereupon  the  motion. in  arrest  of  judgment  was  de- 
nied, and  judgment  pronounced.  Many  errors  are  alleged 
in  connection  with  this  insanity  investigation. 

It  may  properly  be  stated  at  the  outset  that  the  sole  object 
of  this  proceeding,  in  view  of  our  law,  was  to  determine  not 
whether  the  defendant  was  insane  at  the  time  of  the  com- 
mission of  the  crime  of  which  he  had  been  convicted,  but 
whether,  when  arraigned  for  judgment,  he  was  then  insane, 
within  the  meaning  of  our  statute  providing  that  *'a  person 
cannot  be  tried,  adjudged  to  punishment,  or  punished  for 
a  public  offense,  while  he  is  insane"  (Pen.  Code,  sec.  1367), 
and  further,  that  **if  .  .  .  when  defendant  is  brought  up  for 
judgment  on  conviction  a  doubt  arises  as  to  the  sanity  of  the 
defendant,  the  court  must  order  the  question  as  to  his 
'  sanity  to  be  submitted  to  a  jury ;  and  the  .  .  .  pronouncing 
of  the  judgment  must  be  suspended  until  the  question  is  de- 
termined by  their  verdict."  (Pen.  Code,  sec.  1368.)  By 
subsequent  sections  it  is  provided  that,  if  the  jury  finds  him 
insane,  the  judgment  must  be  suspended  ''until  he  becomes 
sane,"  the  defendant  committed  to  a  state  hospital  until  that 
time,  and  that  when  he  becomes  sane  he  shall  be  brought  to 
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judgment.  (Pen.  Code,  sees.  1370,  1372.)  If  the  jury  finds 
him  to  be  sane,  judgment  must  be  pronounced.  (Pen.  Code, 
sec.  1371.)  As  is  shown  in  In  re  B%u:hanan,  129  Cal.  330, 
[50  L.  B.  A.  378,  61  Pac.  1120],  these  provisions  are  simply 
a  statutory  afi&rmation  of  common-law  rules  forbidding  pro- 
ceedings against  one  who  is  mentally  deranged  to  such  an 
extent  as  to  be  incapable  of  appreciating  his  situation  and 
making  any  legal  defense  that  he  may  have.  In  the  case 
just  cited  this  court  approved  the  test  declared  in  Freeman 
V.  People,  4  Denio  (N.  T.),  9,  [47  Am.  Dec.  216],  as  follows: 
"If,  therefore,  a  person  arraigned  for  a  crime  is  capable  of 
understanding  the  nature  and  object  of  ^he  proceedings 
against  him ;  if  he  rightly  comprehends  his  own  condition  in 
reference  to  such  proceedings  and  can  conduct  his  defense 
in  a  rational  manner,  he  is,  for  the  purpose  of  being  tried 
(or,  as  here,  for  the  purposes  of  judgment)  to  be  deemed 
sane,  although  on  some  other  subjects  his  mind  may  be 
deranged  or  unsound." 

Complaint  is  made  that  the  trial  court  refused  to  allow 
counsel  for  defendant  sufficient  opportunity  to  procure  evi* 
dence  as  to  defendant's  mental  condition.  As  we  have  said, 
on  October  5th  the  court  fixed  October  8th  for  the  com- 
mencement of  the  insanity  trial,  and  the  trial  was  not  con- 
cluded until  October  19th.  We  have  read  most  carefully  the 
record  of  this  trial,  and  believe  it  plainly  apparent  there- 
from that  every  reasonable  opportunity  was  given  counsel 
to  make  good  by  proof  his  suggestions  that  defendant  was 
insane.  It  is  perfectly  apparent  from  the  record  that  the 
attitude  of  the  learned  trial  judge  was  such  that  at  no 
time  during  the  trial  would  he  have  refused  to  give  counsel 
an  opportunity  to  produce  any  substantial  evidence  bearing 
on  the  question  of  the  defendant's  then  mental  capacity,  if 
a  proper  showing  of  the  existence  of  such  evidence  was  made. 
We  say  this  notwithstanding  a  cursory  remark  of  the  judge 
in  one  of  the  numerous  colloquies  with  counsel  to  the  effect 
that  **it  is  true,  we  cannot  send  east  and  get  it"  (evidence). 
At  no  time  was  there  any  proper  showing  of  the  existence  of 
any  such  evidence  on  the  part  of  anyone  outside  of  the  state, 
which  could  be  obtained.  The  full  extent  to  which  counsel 
went  in  this  behalf  was  to  exhibit  a  telegram  received  from 
the  superintendent  of  the  insane  asylum  at  Madison, 
Indiana,  in  response  to  an  inquiry  sent  him  by  counsel  on 
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October  6th,  saying:  *' Lawson  defective  beyond  doubt, 
unable  to  give  full  statement  from  memory.  You  consult 
prison  authorities  Michigan  City."  This  statement  fell  far 
short  of  being  one  to  the  effect  that  Lawson 's  mind  was  in 
such  a  condition  that  he  could  be  held  to  be  insane  within  the 
meaning  of  the  laws  declaring  an  insane  person  incapable 
of  committing  crime,  and  precluding  the  pronouncing  of 
judgment  upon  an  insane  person.  No  formal  application 
for  the  taking  of  the  testimony  of  the  superintendent  was 
made  to  the  court,  nor  was  there  at  any  time  any  applica- 
tion for  a  continuance  based  upon  affidavit,  upon  the  ground 
that  if  a  continuance  was  granted,  any  specified  testimony 
could  probably  be  obtained.  It  was  quite  apparent  that 
counsel  had  no  knowledge  of  any  expert  witness  who  would 
give  evidence  favorable  to  defendant  upon  the  issue  to  be 
submitted,  and  that  he  was  simply  groping  in  the  dark, 
hoping  that  something  might  some  time  be  found  to  assist  the 
defendant.  We  have  no  disposition  to  criticise  counsel  for 
his  earnest  efFort  to  indefinitely  postpone  execution  of  the 
judgment,  but  we  are  satisfied  that  there  was  no  error  in  the 
action  of  the  trial  court  in  this  regard. 

The  evidence  on  the  question  of  insanity  was  amply  suffi- 
cient to  support  the  conclusion  that  the  defendant  was  sane, 
within  the  meaning  of  the  law  applicable.  That  he  was  not 
perfectly  poised  mentally  may  be  freely  conceded.  Such, 
however,  is  not  the  test.  Theje  was  no  substantial  showing 
to  the  effect  that  his  mind  was  in  such  a  condition  that  he 
did  not  rightly  comprehend  his  own  condition  with  refer- 
ence to  the  proceedings  against  him,  that  he  had  been  con- 
victed of  a  crime  punishable  by  death  and  was  before  the 
court  for  the  purposes  of  judgment  on  that  conviction,  or 
that  he  was  then  unable  to  present  in  a  rational  manner  any 
defense  that  he  might  have  either  on  motion  for  new  trial 
or  to  the  pronouncing  of  judgment.  Under  the  well-settled 
rule  in  this  state  it  was  incumbent  on  the  defense  to  show 
this  by  a  preponderance  of  evidence.  The  burden  of  proof 
was  upon  him. 

On  the  oral  argument  complaint  was  made  of  the  instruc- 
tion given  to  the  jury  to  the  effect  that  three-fourths  of  the 
jury  might  render  a  verdict  in  such  a  proceeding  as  this. 
It  is  needless  to  determine  as  to  the  correctness  of  this  in- 
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Btruction  in  view  of  the  fact  that  the  record  affirmatively 
shows  that  the  verdict  was  concurred  in  by  all  of  the  twelve 
jurors. 

The  trial  court  refused  to  allow  defendant  more  than  four 
peremptory  challenges  in  impaneling  a  jury  for  the  insanity 
investigation.  Based  upon  the  provision  of  the  Penal  Code 
relating  to  the  formation  of  triid  juries  in  criminal  cases,  it 
is  claimed  that  the  defendant  was  entitled  to  twenty  per- 
emptory challenges,  section  1070  providing  as  follows:  "If 
the  offense  charged  be  punishable  with  death,  or  with  im- 
prisonment in  the  state  prison  for  life,  the  defendant  is 
entitled  to  twenty  and  the  state  to  ten  peremptory  chal- 
lenges. On  a  trial  for  any  other  offense,  the  defendant  is 
entitled  to  ten  and  the  state  to  five  peremptory  challenges." 
Manifestly  these  sections  have  reference  solely  to  trials  for 
criminal  offenses,  by  which  the  question  of  the  guilt  or  inno- 
cence of  a  party  charged  with  a  public  offense  is  to  be  de- 
termined. The  proceeding  here  did  not  in  any  way  involve 
the  question  of  the  guilt  or  innocence  of  the  defendant  of  a 
criminal  offense.  That  question  had  been  determined  on 
the  trial  which  had  resulted  in  a  verdict  of  guilty.  In  this 
proceeding  insanity  could  not  be  set  up  as  a  defense  to  the 
charge  of  murder,  but  could  be  urged  solely  as  a  reason  why 
further  proceedings  on  the  verdict  should  be  stayed  pending 
a  restoration  to  sanity.  The  proceedings  provided  by  the 
Penal  Code  for  the  determination  of  the  question  of  present 
sanity  in  order  to  determine  whether  a  defendant  possesses 
sufficient  mental  capacity  to  be  tried,  or  having  been  tried 
and-  convicted,  to  be  adjudgeds  to  punishment  (sec.  1367 
et  seq.),  or  having  been  adjudged  to  suffer  death,  is  sane 
within  the  meaning  of  our  law  precluding  execution  of  such 
a  judgment  upon  an  insane  person  (Pen.  Code,  sec.  1221 
et  seq.),  are  special  proceedings  of  a  civil  nature.  They 
simply  provide  a  lawful  method  by  which  it  may  be  ascer- 
tained whether  the  defendant  in  a  criminal  cause  is  so 
afflicted  mentally  that  the  proceedings  against  him  shall  be 
suspended  until  he  is  in  condition  to  be  tried,  or  adjudged 
to  punishment  or  executed.  The  sole  object  is  to  determine 
his  present  mental  status.  Is  he  now  an  insane  person  t 
Such  an  investigation  has  none  of  the  elements  of  a  criminal 
proceeding.  The  legislature  has  seen  fit  to  provide  that 
when  such  a  question  sufficiently  arises  with  reference  to  a 
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defendant  in  a  criminal  proceeding,  it  shall  be  submitted 
to  **a  jury"  for  determination,  and  the  criminal  proceed- 
ing arrested  until  a  determination  is  had.  This  investiga- 
tion is  entirely  collateral  to  the  criminal  proceeding.  There 
is  nothing  in  the  provisions  relative  thereto  that  makes  ap- 
plicable the  provisions  of  the  sections  of  the  Penal  Code 
relative  to  the  formation  of  juries  for  the  trial  of  persons  on 
charges  of  having  committed  a  crime,  and  we  are  satisfied 
that  they  have  no  application. 

As  to  certain  rulings  of  the  trial  court,  counsel  have  con- 
tented themselves  with  simply  stating  in  their  brief  that  the 
court  erred,  without  giving  any  reason  whatever  for  the 
claim.  We  have  examined  the  record  as  to  these  and  find  no 
warrant  for  holding  that  prejudicial  error  was  committed 
in  any  of  these  rulings.  This  observation  refers  to  the 
allieged  errors  of  law  numbered  II,  III,  lY,  and  X. 

Having  first  clearly  and  at  some  length  correctly  instructed 
the  jury  that  the  issue  before  them  was  not  whether  the  de- 
fendant was  insane  at  the  time  of  the  commission  of  the 
alleged  crime,  but  whether  he  was  now  insane,  and  as  to  what 
constituted  the  test  of  insanity  by  which  they  were  to  be 
governed,  the  court  went  on  to  tell  them  what  the  standard 
of  responsibility  would  have  been  on  the  trial  for  murder, 
ending  this  portion  of  the  charge  by  saying:  **When  a  ver- 
dict of  guilty  is  rendered  against  a  defendant  charged  with 
crime,  such  verdict  establishes  beyond  question,  so  far  as 
these  proceedings  are  concerned,  the  sanity  of  the  defendant 
at  the  time  of  the  commission  of  the  acts  charged  against 
him.  And  the  test  for  your  guidance  here  is  as  first  above 
stated."  The  statement  as  to  what  would  have  been  the 
standard  of  responsibility  on  the  trial  for  murder  was,  of 
course,  inapplicable  in  the  investigation  then  being  had,  but 
we  cannot  see  that  it  could  have  been  prejudicial.  The  jury 
were  plainly  enough  told  that  such  was  not  the  test  by  which 
they  were  to  be  governed.  The  concluding  sentence  of  the 
portion  quoted  clearly  enough  referred  to  the  proper  test 
fully,  accurately,  and  emphatically  stated,  and  there  could 
have  been  no  misunderstanding  on  the  part  of  the  jury  as  to 
that.  The  remainder  of  the  quoted  portion,  if  taken  as 
meaning  that  in  determining  the  question  of  present  sanity 
the  jury  must  accept  it  as  established  by  the  verdict  that  the 
defendant  was  in  fact  sane  at  the  time  of  the  commission 
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of  the  alleged  crime,  was,  of  course,  incorrect  The  verdict 
of  guilty  proved  nothing  at  all  in  so  far  as  the  issue  of  in- 
sanity to  be  determined  by  this  jury  was  concerned.  It  is 
clear  from  the  context  that  the  court  did  not  intend  any 
such  meaning,  but  that,  having  stated  the  standard  of  re- 
sponsibility that  would  have  existed  on  the  trial  for  murder 
if  the  defense  of  insanity  had  been  made,  was  simply  ex- 
plaining that  this  jury  had  nothing  to  do  with  that  question, 
i.  e.,  the  question  whether  the  defendant  was  not  gulity  of 
the  offense  of  which  he  had  been  convicted  by  reason  of 
insanity,  as  the  question  of  his  guilt  or  innocence  was  settled 
by  the  verdict  on  the  murder  trial.  Consideration  of  the 
instructions  bearing  on  this  matter  has  satisfied  us  that  the 
jury  could  not  have  been  misled  by  the  language  we  have 
quoted  into  failing  to  give  due  weight  to  evidence  offered 
by  defendant  and  admitted  by  the  court  to  show  insanity 
prior  to  the  commission  of  the  crime,  or  into  regarding  the 
verdict  on  the  murder  trial  as  evidence  of  defendant's  sanity 
at  that  time. 

The  instruction  that  a  plea  of  insanity  was  sometimes  re- 
sorted to  in  cases  where  aggravated  crimes  have  been  com- 
mitted under  circumstances  which  render  hopeless  all  other 
means  of  evading  punishment,  and  that  while  such  a  defense 
ought  to  be  viewed  as  a  full  bar  to  punishment  after  con- 
viction when  satisfactorily  established,  it  should  be  examined 
with  great  care  lest  an  ingenious  counterfeit  of  the  malady 
furnish  protection  to  guilt,  is  a  cautionary  instruction  that 
has  been  constantly  given  on  trials  for  criminal  offenses  in 
this  state,  and  it  has  never  been  held  to  be  cause  for  reversaL 
It  was  equally  applicable  in  this  proceeding. 

The  instruction  that  'Mt  is  a  presumption  of  law  that  an 
unlawful  act  was  done  with  an  unlawful  intent'*  had  no 
proper  place  in  the  charge,  but  it  was  a  mere  abstract  state- 
ment of  law  that  could  not  have  been  prejudicial  to  the 
defendant. 

We  are  unable  to  attribute  to  the  question  asked  by  the 
trial  judge  of  Mr.  Murphy,  a  witness  for  the  defendant,  as 
to  the  apparent  attitude  of  the  defendant  regarding  the 
shooting,  any  prejudicial  effect  whatever.  The  same  is  true 
as  to  certain  observations  by  the  trial  court  in  colloquies 
with  counsel  as  to  the  manner  in  which  counsel  for  defend- 
ant had  conducted  the  case  on  the  trial,  and  one  that  ''there 
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were  times  when  he  [defendant]  would  show  animation  in 
what  was  going  on;  put  his  elbows  on  the  table  and  look  at 
the  jury;  apparently  be  sane  entirely.'*  The  jury  were  em- 
phatically instructed  that  if  the  judge  in  colloquy  with 
counsel  had  suggested  that  certain  facts  exist  or  have  been 
proven,  they  should  disregard  such  suggestions,  and  be  gov- 
erned solely  by  the  evidence  actually  introduced,  and  there 
is  nothing  in  the  circumstances  to  warrant  us  in  concluding 
that  the  jury  may  have  been  in  any  degree  influenced  by  any 
statement  by  the  trial  judge  to  counsel 

The  evidence  given  by  the  defendant  on  the  trial  was  ad- 
missible in  evidence  on  this  proceeding  as  tending  to  show 
his  mental  condition  at  the  time  of  the  trial,  a  matter  ma- 
terial to  the  question  of  his  present  sanity.  The  objections 
made  by  defendant  to  this  go  solely  to  the  question  of  the 
weight  to  be  accorded  to  the  same. 

There  is  no  other  matter  requiring  discussion.  We  have 
examined  the  whole  record  and  find  nothing  indicating  that 
defendant  did  not  have  a  fair  trial  on  the  question  of  his 
present  sanity. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 
The  other  appeals  are  dismissed. 

Shaw,  J.,  Sloss,  J.,  Wilbur,  J.,  Richards,  J.,  pro  tern,, 
Lorigan,  J.,  and  Melvin,  J.,  concurred. 


[Ij.  a.  No.  4501.    Department  Two.— August  12,  1918.] 

SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE  RAIL- 
ROAD COMPANY  (a  Corporation),  Respondent,  v. 
LOS  ANGELES  ICE  &  COLD  STORAGE  COM- 
PANT   (a  Corporation),  Appellant. 

AonoN  ]t»  GoNVEBSiON — Shipiccnt  07  Gabload  or  BxjTTKB — NonncA- 
TION  OF  Abbival — EviDXNCE — CUSTOM. — VHiere  in  an  action  for  the 
eonyersion  of  a  earload  of  butter  consigned  to  the  shipper's  own 
order  hj  the  plaintiffs  railway  it  was  found  that  the  batter  was 
delivered  by  the  plaintiff  to  the  defendant  as  a  warehouseman,  and 
the  defendant  notified  by  telephone  of  the  arrival  of  the  car,  and 
to  hold  the  same  subject  to  the  plaintiff's  order,  the  court  properly 
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excluded  proof  aa  to  the  custom  to  conllnii  Bueli  telephone  messftges 
b7  letter. 
Id.— CusTOJc  A8  IX)  Deliteey — Inaomissibilttt  or. — In  sueh  an  action 
where  the  warehouaeman  received  and  retained  the  proceeda  of  the 
aale  there  was  no  error  in  ruling  out  the  evidence  aa  to  the  boaineaa 
custom  claimed  by  defendant  bj  which,  when  a  car  was  on  an  open 
shipment,  that  the  presentation  of  the  bill  of  lading  was  not  required, 
and  any  responsible  commission  merchant  claiming  the  goods  would 
be  allowed  to  take  them,  since  in  the  absence  of  directions  to  the 
eontrary,  the  defendant  should  have  held  the  butter  subjeet  to  the 
order  of  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Z.  B.  West,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sidney  J.  Parsons,  and  Horace  Wilson,  for  Appellant 

Fred  E.  Pettit,  Jr.,  James  B.  Kelby,  Dana  T.  Smith,  E.  E. 
Bennett,  and  A.  S.  Halsted,  for  Respondent 

WILBUR,  J. — ^Defendant  appeals  from  a  judgment  ren- 
dered against  it  in  an  action  for  the  conversion  of  a  carload  of 
butter,  consigned  from  North  Dakota  to  Los  Angeles  to  ship- 
per's own  order,  via  the  plaintiff's  railway,  the  bill  of  lading, 
together  with  draft  for  the  value  of  the  butter,  having  been 
forwarded  to  a  Los  Angeles  bank  for  delivery  to  one  Backer 
upon  payment  of  draft.  If  it  is  not  admitted  by  the  plead- 
ings, the  evidence  clearly  shows  and  the  court  finds  that 
the  butter  was  delivered  over  a  Southern  Pacific  switch  by 
the  plaintiff  to  the  defendant  as  a  warehouseman.  Plaintiff 
through  its  own  agents  and  also  through  the  agent  of  the 
Southern  Pacific  Company  notified  defendant  by  telephone  of 
the  arrival  of  the  car  and  of  its  delivery  upon  the  tracks  at  its 
warehouse,  and  that  said  car  was  to  be  held  subject  to  the 
order  of  the  plaintiff.  In  view  of  the  finding  of  the  court  in 
favor  of  the  plaintiff,  the  fact  that  this  telephonic  communica- 
tion was  denied  by  the  defendant's  witnesses  cannot  be  con- 
sidered. Defendant  attempted  to  prove  that  in  case  of  a  de- 
livery of  a  car  consigned  as  this  was,  it  was  the  eustom  to 
notify  the  defendant  thereof  by  telephone,  **  confirmed  by  let- 
ter as  to  the  facts,"  and  that  in  this  case  no  letter  was  sent 
In  view  of  the  evidence  as  to  actual  notification  by  telephone. 
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evidence  of  the  custom  would  be  immaterial,  if  otherwise  ad- 
missible. In  the  absence  of  directions  to  the  contrary,  defend- 
ant should  have  held  the  butter  subject  to  the  order  of  the 
bailor,  the  railway  company,  and  in  this  case  direct  orders 
were  given  and  received  to  that  effect.  There  was  no  error 
in  ruling  out  the  evidence  as  to  the  business  custom  claimed 
by  the  defendant,  by  which  ''when  a  car  was  on  an  open  ship- 
ment that  the  presentation  of  the  bill  of  lading  was  not  re- 
quired, and  any  responsible  commission  merchant  claiming  the 
goods  would  be  allowed  to  take  them."  The  butter  was 
actually  sold  from  the  premises  of  the  defendant,  the  proceeds 
of  such  sale  received  by  the  defendant  and  applied  to  a  pre- 
existing indebtedness  due  from  one  Lamboum  to  defendant 
The  only  title  of  Lamboum  to  the  butter  was  derived  from  a 
sale  to  him  by  Backer,  purporting  to  act  as  agent  of  the  con- 
signor, but  he  had  no  authority  to  deliver  the  butter  without 
payment  of  the  consignor's  draft  The  claims  of  the  defend- 
ant constitute  an  explanation  rather  than  a  defense,  and 
amount  to  this:  That  no  one  in  the  employ  of  the  defendant 
remembered  the  telephonic  communication,  that  no  note 
thereof  was  made  as  was  customary,  and  that  no  letter  was  re- 
ceived in  accordance  with  what  defendant  claimed  to  be  the 
custom,  and  therefore  the  defendant  believed  that  the  butter  in 
its  custody  was  subject  to  delivery  "to  any  responsible  com- 
mission merchant,"  and  that  it  was  so  delivered. 
The  judgment  is  afSrmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[&  F.  No.  8750.    In  Bank.— AuguBt  12,  1918.] 

ARTHUR  GEORGE,  Petitioner,  v.  INDUSTRIAL  ACCI- 
DENT COMMISSION  et  al..  Respondents. 

Wobb:mbn's  Compensation  Act— Euplotment  ab  Janitor  and  Oak- 
DEKXB— Injxtby  IN  TRIMMING  Tres — HosTicxTLTUKAi.  Labob. — Under 
the  Workmen's  Oompensation  Act,  the  Industrial  Accident  Commis- 
sion 19  without  jurisdiction  to  award  compensation  for  an  injur/ 
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received  by  a  person  employed  in  the  dual  cbaracter  of  janitor  and 
gardener,  whose  dnties  were  to  look  after  school  grounds  and  to 
clean  sehoolrooms,  where  the  injury  was  received  while  he  was  en- 
gaged in  cutting  off  the  stump  of  a  large  limb  of  an  acacia  tree 
which  projected  over  the  roof  of  the  schoolhouse,  to  remedy  the 
unsightly  condition  of  the  tree,  which  condition  was  caused  from 
a  previous  cutting  made  by  him  to  permit  the  better  entry  of  light 
into  one  of  the  schoolrooms. 

APPLICATION  for  a  Writ  of  Certiorari  originally  made  to 
the  Supreme  Court  to  annul  an  award  of  the  Industrial  Ac- 
cident Commission. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  V.  Sargent,  and  Vincent  Snrr,  for  Petitioner. 

C.  M.  Bradley,  and  McCutchen,  Olney  &  Willard,  for  Re- 
spondents. 

SLOSS,  J. — Certiorari  to  review  an  order  of  the  Industrial 
Accident  Commission  dismissing  the  application  of  Arthur 
George  for  an  award  of  compensation.  The  commission  found 
that  ''at  the  time  of  the  injury  the  applicant  was  engaged  in 
horticultural  labor,  and  that  this  commission  is  without  juris- 
diction in  this  proceeding."  (Workmen's  Compensation  Act, 
[Stats.  1913,  p.  284],  sec.  14.)  The  petitioner  contends  that 
the  finding  just  quoted  is  without  support  in  the  evidence. 

George  was  employed  as  janitor  and  gardener  by  Miss  Mary 
E.  Wilson,  who  conducted  a  school  for  girls  at  Berkeley.  The 
school  buildings  stood  on  a  tract  of  about  two  acres,  much  of 
which  was  under  cultivation.  It  was  George's  duty  to  look 
after  the  grounds  and  to  clean  the  schoolrooms.  In  August, 
1917,  Miss  Wilson  ordered  him  to  trim  an  acacia  tree  which 
interfered  with  the  entry  of  light  to  a  schoolroom.  George 
cut  off  portions  of  two  limbs  of  the  tree.  The  tree  was  un- 
sightly after  the  operation,  and  in  October  Miss  Wilson  di- 
rected George  to  remedy  this  condition.  George  accordingly 
cut  off  the  stump  of  a  large  limb  which  projected  over  the 
roof  of  the  schoolhouse.  By  means  of  a  rope  he  lowered  to  the 
roof  the  limb  thus  removed.  He  then,  according  to  his  testi- 
mony, untied  the  rope,  which  slipped  out  of  his  hand  quite 
suddenly,  whereupon  he  fell  to  the  ground,  sustaining  the 
injuries  upon  which  he  bases  his  claim. 
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Whether  or  not  George,  at  the  time  of  his  injury,  was  en- 
gaged in  horticultural  labor  was  a  question  of  fact  to  be  de- 
termined by  the  commission.  Its  finding  thereon,  if  supported 
by  any  rational  view  of  the  evidence,  is  beyond  review  here. 
On  the  testimony  in  the  record,  it  cannot  be  said  that  the  con- 
clusion of  fact  drawn  by  the  commission  was  an  unreasonable 
or  improper  one.  (Jeorge's  employment  was  dual  in  character. 
In  so  far  as  he  acted  as  a  gardener,  his  work  was  horticultural 
and  beyond  the  purview  of  the  Compensation  Act.  In  so  far 
as  his  duties  were  those  of  a  janitor,  his  employment  was  not 
exempt  from  the  terms  of  the  act.  His  claim  is  that  the  work 
in  which  he  was  engaged  had  for  its  primary  purpose  the  im- 
provement in  the  condition  of  the  schoolroom  with  respect  to 
light,  and  thathe  was,  therefore,  acting  as  janitor,  rather  than 
as  gardener.  It  may  be  doubted  whether  the  premise  justifies 
the  conclusion.  Be  that  as  it  may,  the  removal  of  the  obstruc- 
tion to  light  was  completed  when  George  first  trimmed  the 
tree  in  August.  His  injury  occurred  a  couple  of  months 
later,  in  the  course  of  a  further  cutting,  the  purpose  of  which 
was  to  improve  the  appearance  of  the  tree.  It  is  certainly  a 
gardener's  work  to  trim  ornamental  trees  and  keep  them 
sightly,  and  this  is  the  work  in  which  the  petitioner  was  en- 
gaged at  the  time  he  was  hurt.  Even  though  the  necessity 
for  it  may  have  arisen  from  something  done  by  him  in  another 
capacity,  we  cannot  doubt  that  it  was  open  to  the  commission 
to  find,  as  it  did,  that  he  was  engaged  in  horticultural  labor 
when  carrying  out  the  later  instructious  of  his  employer. 

The  order  is  affirmed. 

Shaw,  J.,  Wilbur,  J.,  Melvin,  J.,  Richards,  J.,  pro  tern,,  and 
Lorigan,  J.,  concurred. 
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[L.  A.  No.  4481.    Department  One. — ^Angast  12, 1018.] 

HENEY  KEOTZER,  Respondent,  v.  STEPHEN  A.  D. 
CLABK,  Appellant. 

Action  to  Annul  Contract  of  Sale — Interlocutory  Judgment — Ap- 
peal.— An  interlocutory  judgment  entered  in  an  aetion  to  annul 
a  contract  for  the  sale  of  real  property  and  to  quiet  plaintiff's  title 
thereto  providing  that  the  plaintiff  should  within  a  limited  time 
tender  the  defendant  a  deed,  and  that  if  defendant  should  fail 
within  a  designated  time  thereafter  to  make  the  payments  provided 
in  the  contract  the  plaintiff's  title  should  be  quieted,  is  not  an 
appealable  order. 

lb.— Oebtipicatb  of  Titlb  of  Streets — ^Nonperfoemancb  of  Contract- 
Unwarranted  Finding. — In  an  action  by  a  vendor  to  annul  a  con- 
tract for  the  sale  of  real  property,  which  contract  required  him  to 
furnish  a  certificate  of  title  showing  the  names  and  widths  of  all 
streets  and  roads  touching  the  property,  a  finding  that  plaintiff 
had  fully  performed  all  the  terms  and  conditions  of  the  contract 
on  his  part  to  be  performed  is  unwarranted  where  no  such  a  cer- 
tificate was  furnished,  notwithstanding  it  was  also  found  that  plain- 
tiff's inability  to  comply  with  such  requirement  was  due  to  the 
refusal  of  the  title  company  to  certify  to  the  names  and  widths  of 
the  streets  and  roads  because  of  the  fact  that  there  was  no  instru- 
ment of  record  showing  such  matters. 

Action  upon  Conduct  —  Perpormance  —  Excuse  for  Nonperforii. 
ance — ^Pleading  and  Evidence. — In  an  action  upon  a  contract,  the 
plaintiff  must  aUege  and  prove  either  performance  or  a  valid  excuse 
for  nonperformance,  and  accordingly  proof  of  a  valid  excuse  for 
nonperformance  will  not  support  a  finding  of  performance. 

Action  to  Annxtl  Contract  of  Saijb — ENcuiiBERED  Title — ^Unwar- 
ranted Finding  of  Performance  of  Contract. — In  an  action  by 
a  vendor  to  annul  a  contract  for  the  sale  of  real  property  providing 
that  the  property  was  to  be  conveyed  free  and  clear  of  all  roads, 
easements,  or  encumbrances,  a  finding  that  plaintiff  had  performed 
all  the  conditions  of  the  contract  on  his  part  to  be  performed  cannot 
be  sustained  where  the  plaintiff's  title  was  subject  to  an  easement 
for  a  pipe-line,  and  there  was  no  evidence  that  plaintiff  had  offered^ 
or  was  able,  to  convey  a  title  free  and  clear  of  encumbrances. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
John  W.  Shenk,  Judge. 

The  f aets  are  stated  in  the  opinion  of  the  court 
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J.  Wiseman  Macdonald,  and  Thomas  A.  Berkebile,  for  Ap- 
pellant. 

C.  A.  Stice,  for  Respondent 

SLOSS,  J. — ^After  the  trial  the  interest  of  Henry  Krotzer, 
the  original  plaintiff,  was  assigned  to  Sidney  Luther,  who  has 
been  added  as  a  respondent.  We  shall  discuss  the  case  as  if 
Erotzer  were  the  sole  plaintiff. 

On  June  11,  1912,  Krotzer  made  a  written  agreement  for 
the  sale  of  a  parcel  of  land  in  Los  Angeles  County  to  the  de- 
fendant, Clark,  for  four  thousand  one  hundred  dollars,  of 
which  fifty  dollars  was  paid  in  cash,  and  the  balance  was  to 
be  paid  in  installments.  One  of  the  terms  of  the  agreement 
was  that  the  land  was  to  be  conveyed  free  and  clear  of  all 
roads,  easements,  or  encumbrances,  ''which  shall  be  shown  by 
an  unlimited  certificate  of  title,  made  by  the  T.  I.  and  T.  Co. 
[Title  Insurance  and  Trust  Company],  of  Los  Angeles,  Cali- 
fornia, showing  the  measurement  of  the  land,  names,  and 
width  of  all  streets,  and  roads  touching  the  same,  and  a  per- 
fect title."  The  second  amended  complaint,  upon  which  the 
plaintiff  went  to  trial,  was  framed  on  the  theory  that  the  title 
was  defective  in  that  one  of  the  conveyances  in  plaintiff's 
chain  of  title  contained  certain  restrictions  relative  to  the 
buildings  to  be  placed  upon  the  land,  the  drilling  for  oil,  and 
the  sale  of  liquor  thereon ;  that  plaintiff  was  unable  to  remove 
such  restrictions,  and  had  offered  to  restore  to  defendant  fifty 
dollars,  being  all  of  the  purchase  jprice  paid.  The  prayer  of 
the  complaint  was  that  the  contract  be  set  aside  and  annulled, 
and  that  plaintiff's  title  be  quieted.  While  the  action  was 
pending  the  parties  endeavored  to  effect  a  compromise,  and  in 
the  course  of  the  negotiations  the  restrictions  in  question  were 
removed  by  the  voluntary  action  of  the  grantor  named  in  the 
deed  in  which  they  were  embodied.  Supplemental  amende 
ments  to  the  plaintiff's  complaint  were  filed  by  leave  of  court, 
and  findings  in  his  favor  followed.  Upon  these  findings  the 
court  entered  an  interlocutory  judgment  decreeing  that  the 
plaintiff  should  within  a  limited  time  tender  the  defendant  a 
deed  and  certificate  of  title,  and  providing  that  if  defendant 
should  for  twenty  days  thereafter  fail  to  make  the  payments 
provided  for  in  the  contract^  the  plaintiff  should  be  entitled 
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to  have  his  title  quieted.  Tender  was  made  and  refused, 
whereupon  the  court  entered  its  final  decree  quieting  title. 

The  defendant  moved  for  a  new  trial,  which  was  denied,  and 
he  now  appeals  from  the  ord^r  of  deniaL  This  is  the  only 
appeal  which  can  be  considered.  There  is,  in  the  record,  a 
notice  of  appeal  from  the  interlocutory  judgment,  but  it  is  not 
effectual  for  any  purpose.  The  code  authorizes  appeals  from 
interlocutory  judgments  in  certain  cases  only.  (Code  Civ. 
Proc.,  sec  963.)  This  is  not  one  of  such  cases,  and  the  eourt 
is,  therefore,  without  jurisdiction  of  the  attempted  appeal. 
(Illinois  Trust  &  Sav,  Bk.  v.  Alvord,  99  Cal.  407,  [33  Pac. 
1132] ;  Grey  v.  Brennan,  147  Cal.  355,  [81  Pac.  1014] ;  Tith 
Ins.  it  Trusi  Co,  v.  Califorma  Dev.  Co.,  159  Cal.  484,  [114 
Pac.  838].)  The  defendant  did  not  appeal  from  the  final 
judgment 

The  second  amended  complaint  alleges  ''that  plaintiff  has 
performed  all  the  terms  and  conditions  of  the  said  agreement 
to  be  by  him  performed,"  and  then  goes  on,  somewhat  incon- 
sistently, to  set  forth  his  inability  to  give  a  title  free  and  dear 
of  the  restrictions  above  referred  to.  The  answer  denies  all  of 
these  allegations.  By  his  supplemental  amendments,  plain- 
tiff alleges  that  he  has  removed  from  the  title  all  clouds  and 
defects  existing  against  it.  It  is  further  alleged  that  plaintiff 
had  not,  before  the  commencement  of  the  action,  tendered  to 
the  defendant  an  unlimited  certificate  of  title  or  the  deed  re- 
quired by  the  contract,  and  that  his  failure  to  do  so  was  the  re- 
sult of  the  defendant's  statement  that  he  would  not  accept 
title  in  the  form  in  which  it  then  existed. 

All  of  these  allegations  are  found  by  the  court  to  be  true. 
The  defendant  assails  some  of  the  findings  as  unsupported  by 
the  evidence.  The  contract  provided,  as  above  stated,  that 
plaintiff  was  to  furnish  a  certificate  of  title  showing  the  names 
and  widths  of  all  streets  and  roads  touching  the  land.  Con- 
cededly  there  was  no  compliance  with  this  condition.  The  re- 
spondent points  to  certain  evidence  which,  as  he  claims,  tends 
to  show  that  the  performance  of  this  term  of  the  contract  was 
not  possible,  for  the  reason  that  the  names  and  width  of  the 
streets  were  not  shown  by  any  instrument  of  record,  and  that 
the  Title  Insurance  and  Trust  Company,  which  was  to  furnish 
the  certificate,  would  not  certify  to  any  matter  not  appearing 
in  the  public  records  of  title.  This  circumstance  may  or  may 
not  have  constituted  a  sufiScient  excuse,  in  law,  for  plaintiff's 
failure  to  furnish  the  certificate  called  for  by  his    contract 
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But  certainly  it  did  not  warrant  a  finding  that  he  had  fully 
performed.  It  is  thoroughly  settled  in  this  state  that  in  an  ao- 
tion  upon  a  contract  the  plaintiff  must  allege  and  prove  either 
performance  or  a  valid  excuse  for  nonperformance.  *'One  is 
not  the  same  as  the  other."  {Daley  v.  Russ,  86  Cal.  114,  [24 
Pac.  867] ;  Roche  v.  Baldmn,  135  Cal.  522,  [65  Pac.  459,  67 
Pac.  903] ;  Estate  of  Warner,  158  Cal.  441,  445,  [111  Pac. 
352] ;  Peek  v.  Steinberg,  163  Cal.  127,  133,  [124  Pac.  834].) 
Accordingly,  proof  of  a  valid  excuse  for  nonperformance  will 
not  support  a  finding  of  performance.  (Estate  of  Warner, 
supra,) 

It  may  well  be  questioned  whether  the  "finding  under  di»- 
eussion  was  sustained  in  other  respects.  The  record  indicates, 
if  it  does  not  show  explicitly,  tliat  the  plaintiff's  title  was  sub- 
ject to  an  easement  for  a  pipe-line  across  one  comer  of  the 
property.  Such  an  easement  constitutes  an  encumbrance,  and 
the  defendant  was,  under  his  contract,  entitled  to  a  perfect 
title,  free  and  clear  of  aU  easements  or  encumbrances.  In 
the  absence  of  evidence  that  plaintiff  had  offered,  or  at  least, 
was  able,  to  convey  such  a  title,  a  finding  that  he  had  fully 
performed  all  of  the  terms  of  the  agreement  cannot  be  sus- 
tained. 

It  may  be  asked  whether,  if  the  plaintiff  cannot  make  a  good 
title,  the  defendant  is  in  any  way  injured  by  a  decree  terminat- 
ing the  contract  and  restoring  the  parties  to  their  original 
rights.  But  the  findings,  and  the  judgment  finally  given,  are 
not  based  upon  the  theory  that  the  plaintiff  is  unable  to  per- 
fect his  title.  It  is  found  that  the  plaintiff  has  done  all  that 
he  is  required  to  do,  and  that  the  defendant  is  in  default.  The 
defendant,  throughout  the  litigation,  seems  to  have  taken  the 
position  that  he  was  ready  and  willing  to  complete  the  pur- 
chase, upon  receiving  the  perfect  title  for  which  he  had  con- 
tracted. Until  such  title  had  been  tendered,  or  its  tender 
excused,  the  defendant  was  not  in  default,  and  was  entitled  to 
retain  whatever  rights  he  had  under  the  agreement.  Before 
the  plaintiff  can  terminate  the  right  of  purchase,  he  must 
allege  and  prove  either  that  he  has  performed  on  his  part  or 
that,  for  reasons  not  attributable  to  his  fault,  he  is  unable  to 
perform. 

The  appeal  from  the  judgment  is  dismissed.  The  order 
denying  a  new  trial  is  reversed. 

Shaw,  J.,  and  Richards,  J.,  pro  iem,,  concurred. 
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[L.  A.  No.  4568.    Department  Two.— August  12, 1018.] 
D.  W.  HABB,  Respondent,  v.  A.  L.  MoQUB,  Appellant 

Husband  and  Wife — Agreement  fob  Divorce — Inyaliditt  or. — The 
law  is  extremely  solicitous  about  the  maintenance  of  the  marriage 
relation,  and  will  not  tolerate  or  sanction  any  contract  which  by  its 
terms  or  obvious  tendency  has  for  its  object  the  securing  of  a  divorce. 

Id. — Procuring  ov  ITvidencb — When  Contract  for  Illegal.— A  eon- 
tract  is  void  whereby  one  agrees  to  obtain  or  procure  testimony  of 
certain  fdets  which  will  successfully  support  or  defeat  a  lawsuit, 
or  which  provides  that  payment  to  the  party  procuring  such  testi- 
mony is  to  be  contingent  upon  the  result  of  the  action  for  which  he 
is  engaged  to  procure  it. 

Id. — FliocuRiNG  or  Information— 6karch  por  Witnesses — ^Yalid  Con- 
tract.— A  person  has  a  right  when  threatened  with  litigation,  or 
desiring  himself  to  sue,  to  employ  assistance  with  a  view  of  ascer- 
taining facts  as  they  exist,  and  to  hunt  up  and  procure  the  at- 
tendance of  witnesses  who  know  of  facts  and  will  testify  to  them, 
whether  the  action  be  one  of  divorce  or  of  any  other  character. 

Id.^Divoecb  Action  —  Procceing  or  Witnesses  —  Contract  not 
Against  Public  Policy.— The  employment  by  a  husband  of  third 
persons  to  locate,  interview,  and  secure  witnesses  to  testify  in  his 
behalf  in  a  divorce  action,  for  a  fixed  compensation,  regardless  of 
whether  they  obtain  any  information  or  procure  any  witnesses,  is 
not  against  pnblie  policy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Leslie  R.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourU 

Valentine  &  Newby,  for  Appellant. 

Thomson  &  Spencer,  and  A.  P.  Thomson,  for  Respondent 

L0RI6AN,  J. — ^This  action  was  brought  by  plaintiff  in  his 
own  behalf  and  as  assignee  of  one  John  M.  Robinson,  to  re- 
cover the  value  of  personal  services  rendered  by  both  to  de- 
fendant and  for  money  expended  by  plaintiff  in  his  behalf. 

Differences  had  arisen  between  defendant  and  his  wife,  and 
she  thrc'atening  an  action  for  divorce,  he,  with  a  v?ew  of  mak- 
ing a  defense  thereto,  employed  plaintiff  and  Robinson,  the 
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former  to  look  up  the  acts  and  conduct  and  past  history  of  the 
wife  and  her  conduct  and  life  during  his  employment,  and  to 
locate,  interview,  and  secure  witnesses  to  testify  on  behalf  of 
defendant ;  also  to  advise  and  consult  with  defendant  concern- 
ing said  action  and  to  direct  certain  of  his  business  affairs. 
Bobinson  was  employed  and  directed  to  watch  and  shadow 
the  wife  of  defendant,  to  ascertain  her  conduct,  habits,  and 
companions,  and  to  secure  the  names  and  whereabouts  of  cer- 
tain witnesses  defendant  desired  to  testify  in  his  behalf  in 
said  divorce  action.  The  court  made  findings  of  fact  as  above 
recited  and  entered  a  judgment  in  favor  of  plaintiff,  from 
which,  and  an  order  denying  his  motion  for  a  new  trial, 
defendant  appeala 

While  in  the  transcript  there  are  various  assignments  of 
error,  the  sole  point  urged  here  by  appellant  for  a  reversal  is 
that  the  contracts  made  the  basis  of  tiie  cause  of  action  and  as 
found  by  the  court  are  contrary  to  public  policy  and  void,  and 
no  recovery  should  have  been  had  upon  them.  In  elaboration 
of  this  proposition  of  law  appellant  asserts  that  any  contract 
between  parties  which  has  for  its  object  the  dissolution  of  the 
marriage  relation,  or  facilitating  that  result,  is  contrary  to 
good  morals  and  void ;  that  further,  any  contract  having  for 
its  object  the  procurement  of  testimony  for  the  purpose  of 
securing  a  divorce,  is  illegal  and  void. 

There  can  be  no  question  about  the  legal  proposition  asserted 
by  appellant  We  must  accept  as  clearly  established  that  the 
law  is  extremely  solicitous  about  the  maintenance  of  the  mar- 
riage relation,  and  will  not  tolerate  or  sanction  any  contract 
which  by  its  terms  or  obvious  tendency  has  for  its  object  the 
securing  of  a  divorce.  The  further  proposition,  extending, 
however,  not  particularly  to  divorce  suits,  but  to  all  kinds  of 
litigation,  is  equally  true,  that  a  contract  is  void  whereby  one 
agrees  to  obtain  or  procure  testimony  of  certain  facts  which 
will  successfully  support  or  defeat  a  lawsuit,  or  which  pro- 
vides that  payment  to  the  party  procuring  such  testimony  is 
to  be  contingent  upon  the  result  of  the  action  for  which  he  is 
engaged  to  procure  it.  It  is  the  element  of  payment  con- 
tingent on  the  success  of  the  litigation  in  which  the  evidence 
is  to  be  produced,  or  the  fact  that  the  agreement  is  to  procure 
evidence  not  of  facts  as  they  exist,  but  of  particular  facts 
necessary  to  the  success  of  the  party  litigant  who  contracted 
for  their  production,  which  vitiates  the  contract.    It  is  the 
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contingency  on  the  one  hand  and  the  agreement  to  furnish  a 
given  set  of  facts  essential  to  a  successful  litigation  on  the 
other,  and  both  of  which  in  their  nature  are  calculated  to  in- 
duce false  charges  and  the  production  of  perjured  testimony, 
to  subvert  the  truth  and  pervert  justice  through  fraud,  trick- 
ery, and  chicanery  at  the  hands  of  unscrupulous  private  de- 
tectives on  other  conscienceless  persons,  which  has  impelled 
the  law,  with  wisdom,  to  declare  such  contractis  illegal.  {PaU 
ierson  v.  Donner,  48  CaL  369;  Lyon  v.  Eussey,  82  Hun,  15, 
[31  N.  T.  Supp.  281].) 

Now,  while  appellant  sets  forth  quite  extensively  in  his  brief 
cases  (in  addition  to  the  above)  in  support  of  these  principles, 
he  does  not  point  out  how  the  particular  contracts  entered  into 
between  the  plaintiff  and  appellant  here,  and  with  Robinson, 
are  brought  under  the  ban  of  the  rule,  and  our  examination  of 
the  findings  and  the  evidence  show  no  analogy  between  the 
facts  as  recited  in  the  cited  cases  and  the  case  at  bar.  Cer- 
tainly, there  is  no  rule  of  law  which  precludes  a  party  in  a 
divorce  action  or  in  any  other  action  from  employing  a  person 
to  do  detective  work  or  in  a  divorce  action  itself  to  search  for 
witnesses  or  to  procure  existing  testimony  either  to  support  or 
defend  such  an  action,  or  to  acquire  information  of  the  past 
conduct  or  life  of  either  spouse,  or  to  set  a  watch  upon  the 
personal  acts 'or  associates  of  either.  Anyone  has  a  right 
when  threatened  with  litigation,  or  desiring  himself  to  sue, 
to  employ  assistance  with  a  view  of  ascertainiog  facts  as  they 
exist,  and  to  hunt  up  and  procure  the  presence  of  witnesses 
who  know  of  facts  and  will  testify  to  them,  and  this  is  true 
whether  the  action  be  one  of  divorce  or  of  any  other  character. 
{Neece  v.  Joseph,  95  Ark.  522,  [Ann.  Cas.  1912A,  655,  30 
L.  R.  A.  (N.  S.)  278, 129  S.  W.  797] ;  Quirk  v.  MiUer,  14  Mont. 
467,  [43  Am.  St.  Rep.  647,  25  L.  R.  A.  87,  36  Pac.  1077].) 
Any  other  rule  would  leave  the  parties  in  a  divorce  suit,  and 
every  other  suit,  restricted  to  their  own  individual  efforts  to 
obtain  existing  evidence  which  would  be  absurd.  Examining 
now  the  contracts  by  the  defendant  with  plaintiff  and  Robin- 
son, there  was  no  element  in  either  of  them  contravening 
public  policy.  The  compensation  of  neither  was  contingent. 
They  were  to  be  paid  whether  they  ascertained  facts  or  pro- 
cured witnesses  to  testify  to  them  or  not.  There  was  nothing 
contingent  on  the  result  of  the  divorce  suit.  Neither  did  they 
agree,  nor  were  they  asked  by  appellant,  to  procure  witnesses 
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to  testify  to  any  particular  state  of  facts,  but  only  to  obtain 
from  witnesses  information  of  what  they  knewi  and  report  the 
matters  to  the  attorneys  for  appellant.  They  were  not  in- 
formed on  their  employment  of  the  names  of  the  witnesses  nor 
what  they  were  expected  to  testify  to,  and  only  ascertained 
both  these  things  while  working  under  their  employment. 
Particular  stress  is  placed  by  appellant  on  testimony  of 
plaintiflP  as  to  the  seeking  out  and  production  of  a  certain  wit- 
ness designated  **a  red-headed  dressmaker."  As  to  this  wit- 
ness, however,  all  that  plaintiflf  agreed  to  do  was,  at  the 
express  request  of  appellant,  to  attempt  to  find  her.  The 
assumption  that  plaintiff  was  to  obtain  particular  evidence  of 
certain  things  from  her  is  unwarranted.  It  clearly  appeared 
that  plaintiff  did  not  know  this  person.  He  did  not  agree  to 
get  her  to  testify  to  any  particular  facts  or,  in  truth,  to  testify 
at  all.  His  mission  was  only  to  find  her,  the  defendant  saying 
that  if  he  could  find  her,  he  (defendant)  could  get  evidence 
from  her  himself.  Plaintiff  found  her  and  she  was  taken  in 
charge  by  defendant.  This  is  all  there  was  to  that  matter. 
Taking  the  case  in  its  entirety,  there  was  nothing  agreed  to  be 
done,  and  nothing  actually  done,  under  the  contracts  of  plain- 
tiff and  Robinson  with  defendant  which  was  not  entirely 
proper  and  legitimate,  and  the  trial  court  correctly  so  held. 
The  judgment  and  order  appealed  from  are  af&rmed. 

Wilbur,  J.,  and  Melvin,  J.,  concurred^ 


[li.  A.  No.  4576.    Department  Two.— Angost  12,  1018.] 

SOUTHERN  PACIFIC  RAILROAD  COMPANY  (a  Cor- 
poration).  Appellant,  v.  INDUSTRIAL  DEVELOP- 
MENT  LAND  COMPANY  (a  Corporation),  et  al., 
Respondents. 

Boundaries — Location  or  Station— Evidenob—Dbcbeb  in  PABTmoN.— 
In  an  action  to  enjoin  the  erection  of  a  building  upon  land  alleged 
to  belong  to  a  railroad  company  and  to  be  necessary  for  the  opera- 
tion of  itb  railway,  the  title  of  which  land  was  claimed  by  defend- 
ant, where  the  real  controversy  was  as  to  the  location  of  a  part  of 
tlie   boundary  line   between  the  properties  of   the  parties   whieh 
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question  in  turn  depended  upon  the  location  of  a  certain  corner  post, 
the  court  properly  admitted  in  evidence  a  decree  of  partition  of 
lands  to  the  south  and  east  of  the  properties  in  question,  which 
made  reference  to  the  disputed  corner,  although  neither  parties  or 
their  predecessors  in  interest  were  parties  to  such  partition  suit, 
where  such  common  comer  of  the  adjoining  parties  is  referred  to  in 
the  mesne  conyeyances  under  which  plaintiflF  holds,  and  is  shown 
bj  the  decree  to  be  marked  bj  a  monument  ^ 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Lewis  B.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  T.  Gage,  and  W.  I.  Gilbert,  for  Appellant 

Gurney  B.  Newlin,  for  Respondents. 

WILBUR,  J. — ^Plaintiff  sued  to  enjoin  the  defendants 
from  erecting  a  brick  building  upon  land  alleged  to  belong 
to  the  plaintiff  and  to  be  necessary  for  the  operation  of  its 
railway,  the  title  whereof  was  claimed  by  defendant  Land 
Company.  The  court  gave  judgment  for  defendants  and 
plaintiff  appeals. 

Plaintiff  and  defendant  Industrial  Development  Land 
Company  are  the  owners  of  adjoining  land  in  Los  Angeles, 
in  the  block  bounded  by  Macy,  Alameda,  Aliso,  Lyon,  Avila, 
and  Ramirez  Streets.  The  real  controversy  between  the 
parties  is  as  to  the  location  of  a  part  of  the  boundary  line 
between  their  properties,  and  this  in  turn  depends  upon  the 
location  of  one  of  the  stations  in  that  boundary  line  of  the 
lands  formerly  owned  by  Mrs.  C.  A.  de  Sepulveda.  The 
land  thus  brought  in  question  is  triangular  in  form,  with  a 
base  at  the  disputed  point  of  about  two  and  a  half  feet  and 
an  altitude  of  about  eight  hundred  feet  After  plaintiff 
and  defendant  had  introduced  in  evidence  the  deeds  con- 
stituting their  respective  chains  of  title,  the  defendants 
offered  in  evidence  a  decree  of  partition  of  lands  belonging 
to  the  heirs  of  G.  Tononi,  to  the  south  and  east  of  the  prop- 
erty belonging  to  the  parties.  Appellant  claims  that  the 
introduction  of  this  decree  was  erroneous,  for  the  reason 
that  neither  of  the  parties  to  this  action,  nor  their  prede- 
cessors^  were  parties  to  the  partition  suit    The  decreOi  how- 
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ever,  was  received  in  evidence,  not  for  the  purpose  of  bind- 
ing the  parties  by  i|s  terms,  but  for  the  reason  that  one  of 
the  comers  referred  to  in  this  decree  is  the  disputed  point 
and  is  referred  to  in  the  mesne  conveyances  under  which 
plaintiff  claims  title,  which  reference  is  as  follows:  *^Said 
point  being  the  northeasterly  comer  of  the  lands  of  Mrs. 
G.  A.  de  Sepulveda  and  a  common  comer  with  the  lands  of 
the  heirs  of  G.  Tononi  as  the  same  existed  prior  to  the  exe- 
cution of  the  deed  by  said  Mrs.  C.  A.  de  Sepulveda  and  her 
husband  to  the  party  of  the  first  part  herein  ...  to  which 
said  deed  reference  is  hereby  made ;  said  point  of  commence- 
ment being  further  described  as  being  on  the  southerly  line 
of  what  is  known  as  the  Los  Angeles  Orphan  Asylum  Tract/' 
etc.  In  view  of  this  reference  to  a  common  comer  of  the 
lands  of  plaintiff's  predecessors  and  to  the  heirs  of  O.  Tononi 
in  the  decree  in  partition,  it  was  competent  evidence  to  aid 
in  fixing  the  disputed  point.  This  comer  was  thus  described 
in  the  decree  of  partition:  "...  a  post  4"x4"  marked 
C.  A.  and  G.  T.  in  the  northeasterly  corner  of  the  land  of 
G.  Apablasa  ...,''  who  was  a  predecessor  of  defendant. 

It  is  claimed  that  the  evidence  is  insufficient  to  justify  the 
finding  of  the  trial  court,  which  was  to  the  effect  that  the 
comer  in  dispute  was  located  as  claimed  by  the  defendants. 
The  evidence  to  support  this  finding  is  so  abundant  that  it 
need  not  be  set  forth  in  detail.  Suffice  it  to  say,  it  included 
evidence  of  fences  and  buildings  existing  along  a  large  por- 
tion of  the  eight  hundred  foot  line  in  controversy  for  more 
than  twenty  years,  and  the  location  of  the  four  by  four  inch 
redwood  posts  at  the  corner,  as  claimed  by  the  defendants, 
with  other  evidence  abundantly  sustaining  the  conclusion 
of  the  trial  court.  It  is  claimed  by  the  plaintiff  that  the 
evidence  shows  that  the  property  in  question  has  been  occu- 
pied and  was  in  the  possession  of  the  plaintiff  for  more  than 
five  years  preceding  the  institution  of  the  suit  in  question. 
The  evidence  is  directly  to  the  contrary,  and  is  to  the  effect 
that  the  land  in  dispute  was  not  actually  occupied  by  plain- 
tiff's tracks.  Plaintiff  claims  that  the  line  as  fixed  by  the 
defendant  was  within  eight  feet  six  inches  of  the  center  line 
of  the  plaintiff's  railway  track  nearest  the  boundary  and 
thus  did  not  allow  the  clearance  required  by  the  rule  of  the 
Railroad  Commission  of  eig:ht  feet  and  six  inches.  This 
claim,  however,  is  directly  disputed  by  one  of  the  defendants' 
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witnesses,  who  thus  fixed  the  line  claimed  by  the  defendants 
with  reference  to  the  tracks:  ''The  distance  between  th* 
northerly  line  and  the  center  of  the  track  of  the  Sonthem 
Pacific  Railway  Company  lying  to  the  north  is  eight  feet  nine 
inches." 
The  judgment  is  afllnned. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 


[a  F.  No.  8518.    Is  Bank.— Avgnst  12,  1018.1 

PANAMA-PACIPIO  INTERNATIONAL  EXPOSITION 
COMPANY  (a  Corporation),  Respondent,  v.  PAN- 
AMA-PACIPIO  INTERNATIONAL  EXPOSITION 
COMMISSION  OF  THE  STATE  OF  CALIFORNLiL, 
Appellant 

PANAMA-PaCIFIG   INTEBNATIONAL  KTPOSITION — CONTEIBirnONS   TO— OON- 

STrruTxoNAL  PsovisioN,  Statute,  and  Contraot  voBp— Bttlc  or  Gon- 
STBUCTION. — In  construing  the  constitutional  provision,  statute,  and 
contract  providing  for  contribution  by  the  state  for  the  Panama- 
Pacific  International  Exposition,  all  intendments  are  in  favor  of  the 
sovereign  power;  and  the  rule  of  interpretation  is  that  if  any  iim- 
biguity  exist  in  the  language  of  the  constitutional  provision  or  of 
the  laws  or  contracts  enacted  and  entered  into  in  pursuance  thereof, 
because  of  uncertainty  in  the  language  or  of  conflicting  provisions 
in  the  different  parts  thereof|  and  two  or  more  interpretations 
equally  reasonable  are  deducible  therefrom,  that,  one  is  to  be  taken 
which  is  favorable  to  the  state,  rather  than  either  of  those  which 
are  against  it 

Id. — Public  Gommission — Grant  or  Pownt  to — ^Bulb  or  C6nstbuo- 
TION. — ^Where  a  public  commission  is  granted  power  over  property 
of  the  state,  and  the  language  of  the  grant  contains  terms  which 
qualify  the  power,  the  qualifications  are  to  be  construed  as  condi- 
tiona  beyond  which  the  grantee  of  the  power  cannot  go,  in  so  far 
as  such  qualifications  are  favorable  to  the  state. 

Id. — Execution  or  Oomtbacts — Authobitt  or  Commission — OoNsnTu- 
TiON  Mandatoey. — The  provision  of  the  constitution  authorizing 
contribution  by  the  state  to  the  Panama-Pacific  International  £!xpo- 
fition,  which  directed  the  commission  therein  provided  for  to  make 
*'proper  contracts"  for  the  purpose,  that  is,  such  contracts  '*as  will 
entitle  the  state  of  California  to  share  proportionately  with  the  eon- 
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tribnton  to  the  said  Panama-Ftaciflc  International  Exposition  in 
the  returns  from  the  holding  of  said  Exposition/'  was  mandatory, 
and  it  required  that  such  contracts  should  be  of  a  character  which 
would  secure  the  object  expressed,  limiting  the  power  of  the  com- 
mission to  that  extent,  and  the  commission  had  no  power  to  make 
a  contract  which  did  not  entitle  the  state  to  share  "proportionately 
with  the  eontributors/'  or  one  which  would  give  to  the  state  less 
that  its  proportionate  share  of  the  returns. 

Do. — Ck>NTBIBUTOES — WHXN  NOT  ENTITLED  TO  SHABX  IN  BBTOBNS. — San 

Francisco  having  made  its  donation  outright  to  the  Panama-Pacific 
International  Exposition,  without  exacting  the  condition  that  it 
should  have  any  share  of  the  returns,  although  a  contributor,  is  not 
one  entitled  to  a  share  or  interest  in  the  returns;  hence  neither  the 
state  nor  the  exposition  company  is  required  to  share  the  surplus 
with  San  Francisco. 

Td.— -Parties  Entitled  to  Shabb  in  Retuens.— -The  only  contributors 
to  be  taken  into  account,  in  determining  the  proportionate  share  of 
the  state  in  the  returns  of  the  Panama-Pacific  International  Exposi- 
tion, are  those  who  are  themselves  entitled  to  share,  those  who  may 
lawfully  share  "with"  the  state  and  the  company  in  the  returns. 

^D.— ^Construction  of  Contract.— -The  specific  provision  of  the  contract 
executed  by  the  Exposition  Commission  to  the  effect  that  the  state 
should  receive  in  distribution  of  property,  dividends,  or  surplus  of 
the  Exposition  an  amount  bearing  the  same  proportion  to  the 
total  amount  of  assets,  property,  dividends,  or  surplus  as  the  total 
contributions  of  the  state  should  bear  to  the  sum  total  of  all  con- 
tributions from  all  sources,  was  directly  contrary  to  the  constitution 
and  hence  void,  as  it  required  all  the  contributions  to  be  counted 
in  ascertaining  the  proportion,  and  all  of  them  to  be  excluded  in 
the  division  except  those  of  the  state  and  of  the  company,  under 
which  the  state  would  be  entitled  to  only  five-sixteenths  of  the  total 
surplus,  the  company  being  entitled  to  all  of  the  remainder,  while 
the  state  should  be  entitled  to  five-elevenths  of  the  net  returns. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Appellant. 

Brittain  &  Kuhl,  and  Curtis  H.  Lindley,  for  Respondent. 

SHAW,  J. — This  is  an  agreed  case  submitted  to  the  su- 
perior court  for  the  purpose  of  obtaining  a  determination 
of  the  proportion  to  which  the  state  is  entitled  of  the  surplus 
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of  assets  remaining  for  distribution  on  the  final  settlement 
of  the  affairs  of  the  Panama-Pacific  International  Exposition. 
The  length  of  the  names  of  the  parties  and  their  similarity 
tends  to  verbosity  and  confusion.  For  the  sake  of  brevity 
and  clearness  we  will  hereafter  call  the  plaintiff  the  Com- 
pany and  the  defendant  the  Commission.  The  Company 
claims  that  the  state's  share  of  such  surplus  assets  is  only 
five-sixteenths  thereof.  The  Commission  insists  that  the 
state  is  entitled  to  five-elevenths  thereof.  The  court  below 
decided  that  the  state's  share  was  only  five-sixteenths  and 
gave  judgment  accordingly.  Prom  this  Judgment  the 
defendant  appeals. 

For  the  purpose  of  aiding  in  carr3ring  on  said  exposition 
the  Company,  through  the  subscribers  for  its  stock,  con- 
tributed, or  agreed  to  contribute,  the  sum  of  $6,122,450,  of 
which  the  sum  of  $5,594,317.59  has  been  actually  paid  in; 
the  state  of  California  contributed  out  of  the  state  Panama- 
Pacific  International  Exposition  fund  the  sum  of  $4,941,- 
556.26j  and  the  city  and  county  of  San  Francisco  contributed 
five  million  dollars.  For  the  purposes  of  the  decision  as  to 
the  proportion  the  agreement  of  submission  states  that  the 
contributions  of  said  parties  may  be  deemed  to  be  six 
millions  by  the  company,  five  millions  by  the  state  and  five 
millions  by  San  Francisco,  making  sixteen  millions  in  all. 
The  solution  of  the  case  depends  on  the  meaning  ofHhe  con- 
stitution relating  to  the  state  contribution,  the  statute  passed 
in  pursuance  thereof,  and  the  contract  between  the  plaintiff 
and  the  defendant  under  which  the  contribution  was  made. 

Section  22  of  article  IV  of  the  constitution  provides  that: 
**No  money  shall  ever  be  appropriated  or  drawn  from  the 
state  treasury  for  the  purpose  or  benefit  of  any  corporation, 
association,  asylum,  hospital,  or  any  other  institution  not 
under  the  exclusive  management  and  control  of  the  state  as 
a  state  institution,  nor  shall  any  grant  or  donation  of  property 
ever  be  made  thereto  by  the  state. '* 

The  authority  for  the  contribution  of  the  state  to  the 
Exposition  is  found  in  a  proviso  added  to  this  section,  by  an 
amendment  adopted  in  the  year  1910.  This  proviso  de- 
clares that  a  state  tax  should  be  levied  to  raise  a  fund  of 
five  million  dollars  to  be  used  in  establishing,  maintaining, 
and  supporting  the  Panama-Pacific  International  Exposition, 
to  be  given  over  for  that  purpose  to  a  commission  consisting 
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of  the  Governor  and  four  other  persons  to  be  appointed  by 
him,  who  should  have  the  exclusive  charge  and  control  of 
the  fund.  It  further  declared  that  the  legislature  should 
pass  all  laws  necessary  to  carry  out  its  provisions,  including 
the  times,  manner,  terms,  and  conditions  at  and  upon  which 
such  moneys  could  be  drawn  and  the  disposition  to  be  made 
of  any  of  the  fund,  or  property  obtained  therewith,  remain- 
ing at  the  close  of  the  Exposition.  The  proviso  concluded 
as  follows: 

''The  commission  herein  created  is  authorized  and  directed 
to  make  such  proper  contracts  with  the  Panama-Pacific 
International  Exposition  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  California  on  the  22nd  day 
of  March,  1910,  aa  will  entitle  the  state  of  California  to  share 
proportionately  with  the  contributors  to  the  said  Panama- 
Pacific  International  Exposition  in  the  returns  from  the 
holding  of  said  exposition  at  the  city  and  county  of  San 
Francisco." 

In  matters  of  this  character  all  intendments  are  in  favor 
of  the  sovereign  power.  The  rule  of  interpretation  is  that 
if  any  ambiguity  exist  in  the  language  of  the  proviso  or  of 
the  laws  or  contracts  enacted  and  entered  into  in  pursu- 
ance thereof,  because  of  uncertainty  in  the  language  or  of 
conflicting  provisions  in  the  different  parts  thereof,  and  two 
or  more  interpretations  equally  reasonable  are  deducible 
therefrom,  that  one  is  to  be  taken  which  is  favorable  to  the 
state,  rather  than  either  of  those  which  are  against  it. 
Where  a  public  commission  is  granted  power  over  property 
of  the  state,  and  the  language  of  the  grant  contains  terms 
which  qualify  the  power,  the  qualifications  are  to  be  con- 
strued as  conditions  beyond  which  the  grantee  of  the  power 
cannot  go,  in  so  far  as  such  qualifications  are  favorable  to 
the  state.  The  last  clause  of  the  proviso  must  be  interpreted 
by  the  application  of  these  rules. 

The  Commission  is  directed  to  make  ''proper  contracts '* 
for  a  certain  purpose,  that  is,  such  contracts  "as  will  entitle 
the  State  of  California  to  share  proportionately  with  the 
contributors  to  the  said  Panama-Pacific  International  Exposi- 
tion in  the  returns  from  the  holding  of  said  Exposition." 

This  language  is  mandatory  (see  article  IV,  section  22), 
and  it  requires  that  such  contracts  shall  be  of  a  character 
which  will  secure  the  object  expressed.    It  limits  the  power 
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of  the  Commissioii  to  that  extent.  The  Commission  did  not 
have  power  to  make  a  contract  which  does  not  entitle  the 
state  to  share  ''proportionately  with  the  contrihutors,"  or  a 
contract  which  would  give  to  the  state  less  than  its  propor- 
tionate share  of  the  return. 

The  Company  is,  of  course,  entitled  to  all  the  returns  from 
the  Exposition,  except  so  far  as  the  law  or  its  own  contracts 
may  have  otherwise  provided.  It  is  agreed  that  San  Fran- 
cisco donated  its  five  million  dollars  outright,  without  exact- 
ing the  condition  that  it  should  have  any  share  of  the  returns. 
It  was  a  contributor,  but  it  was  not  a  contributor  entitled 
to  a  share  or  interest  in  the  returns.  Hence,  neither  the 
state  nor  the  Company  is  required  to  share  the  surplus  with 
San  Francisco.  The  proviso  above  quoted  makes  it  neces- 
saiy,  as  a  condition  of  the  proposed  donation  by  thie  state, 
that  the  state  should  share  ''proportionately  with  the  other 
contributors"  in  the  surplus.  If  one  person  shares  "with" 
another  in  a  fund,  both  must  receive  a  part  of  it;  other- 
wise there  is  no  sharing  between  them,  or  of  one  with  the 
other.  One  cannot  share  imth  another  -  when  the  other 
neither  takes,  nor  is  entitled  to  take,  any  part  whatever 
thereof.  If  one  contributor  is  not  entitled  to  any  share  and 
all  the  contributions  are  counted,  in  ascertaining  the  pro- 
portion, and  all  the  returns  except  those  due  to  the  state 
by  that  proportion  are  paid  over  to  the  one  other  contributor 
who  is  entitled  to  share,  the  state  would  be  sharing  with  a 
part  of  the  contributors,  but  it  would  not  be  sharing  with 
those  contributors,  "proportionately,"  and  would  not  be 
sharing  at  all  with  the  excluded  contributor.  It  seems 
necessarily  to  follow  that  the  only  contributors  to  be  taken 
into  account,  in  determining  the  proportionate  share  of  the 
state,  are  those  who  are  themselves  entitled  to  share,  those 
who  may  lawfully  share  "with"  the  state  and  the  Company 
in  the  returns.  This  conclusion  is  also  indicated  by  a  consid- 
eration of  other  attending  facts  and  circumstances.  The 
Company  was  a  stock  company  with  an  authorized  capital  of 
ten  million  dollars.  Its  contribution  was  to  be  made  wholly 
with  money  obtained  by  sales  of  its  capital  stock.  Its 
stockholders  were  the  real  contributors.  When  the  constitu- 
tional amendment  was  framed  and  adopted,  it  was  expected 
that  many  persons  would  subscribe  and  pay  for  stock  of  the 
Company  and  that  by  that  means  a  large  part  of  the  fund 
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needed  for  canyizi?  on  the  Exposition  would  be  raised,  as, 
in  fact,  it  was.  These  subscribers,  and  they  alone,  of  all 
contributors,  would  be  entitled  by  law  to  the  surplus  returns 
as  dividends.  It  is  reasonable  to  suppose  that  in  framing 
the  clause  in  the  constitution  securing  to  the  state  a  propor- 
tionate share  of  the  returns,  these  things  were  in  mind,  and 
that  the  only  object  was  to  place  the  state  on  an  equal  foot- 
ing with  the  stockholders,  in  the  event  that  there  should  be 
a  surplus  to  divide,  and  that  it  was  these  contributors  that 
were  referred  to  as  those  with  whom  the  state  should  share. 
The  statute  passed  by  the  legislature  in  pursuance  of  this 
proviso  is  not  substantially  diflferent  from  the  provision  of 
the  constitution.  It  empowers  the  Commission  to  make  con- 
tracts to  insure  to  the  state  its  proportionate  share  in  the 
returns  from  the  Exposition,  and  to  do  aU  things  deemed 
advisable  to  enable  the  state  to  receive  such  proportionate 
share.  (Stats.  1911,  273.)  The  contract  executed  by  the 
Commission  with  the  Company  also  provides,  substantially 
in  the  language  of  the  constitution,  that  the  state  of  Cali- 
fornia shall  be  entitled  to  share  proportionately  with  the 
contributors  to  the  Exposition  in  the  returns  from  the  hold- 
ing of  said  Exposition.  But  it  concludes  with  the  specific 
provision  that  the  state  ''shall  receive  in  any  distribution  of 
property,  dividends,  or  surplus  and  out  of  any  remaining 
property  or  assets  of  said  Exposition,  an  amount  bearing  the 
same  proportion  to  the  total  amount  of  said  assets,  property, 
dividends,  or  surplus  as  the  total  contributions  of  the  state 
of  California  to  the  Exposition  shall  bear  to  the  sum  total 
of  all  contributions  from  all  sources  to  said  Exposition." 
This  passage,  of  course,  would  require  all  the  contributions 
to  be  counted  in  ascertaining  the  proportion,  and  all  of  them 
to  be  excluded  in  the  division  except  those  of  the  state  and 
of  the  Company.  The  state  would  be  entitled,  in  that  event, 
to  only  five-sixteenths  of  the  total  surplus,  and  as  the  Com- 
pany is  entitled  by  law  to  all  the  remainder,  it  would  fol- 
low that  the  state  would  receive  five-sixteenths,  while  the 
Company  would  receive  eleven-sixteenths.  The  Company 
and  the  state  would  not  by  this  method  "share  propor- 
tionately" in  the  returns,  according  to  their  contributions, 
nor  proportionately  according  to  all  the  contributions.  The 
state  would  not  be  sharing  with  all  the  contributors,  pro- 
portionately or   otherwise,  nor    would  the    Company.    The 
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effect  of  this  clause  of  the  contract  was  directly  contrary 
to  the  provisions  of  the  constitution  as  we  have  interpreted 
them,  and  the  consequence  is  that  it  must  be  declared  void, 
on  the  ground  that  the  Commission  exceeded  its  power  in 
making  it.  Our  conclusion  is  that  the  state  is  entitled  to 
only  five-elevenths  of  the  net  returns. 
The  judgment  is  reversed. 

Wilbur,  J.,  Richards,  J.,  fro  fenk,  Lorigan,  J.,  and  Mel- 
vin,  J.y  concurred. 

Sloss,  J.,  and  Angellotti,  C.  J.,  dissentedi 

Behearing  denied. 


[Bae.  No.  2869.    In  Bank.— August  14,  1018.] 

ELLEN    GERTRUDE    MANWELL  et  al.,    Appellants,  v. 
DURST  BROS,  et  al..  Respondents. 

Nbouoinci — Death  nr  CLBAamo  PaiiasBs  tfw  Mob — Plbadino— Instip- 
noiBNCT  ov  Gbnxbal  Allboation. — In  an  action  for  damages  for 
the  death  of  a  person  employed  by  defendants  to  assist  the  sheriff 
and  his  deputies  in  clearing  defendants'  premises  of  a  dangerous  mob, 
it  is  essential  to  the  statement  of  a  cause  of  action  to  allege  that 
the  negligence  of  the  defendants  proximately  contributed  to  the 
death,  and  the  complaint  is  not  assisted  in  this  respect  by  the  general 
allegation  that  the  death  was  caused  by  the  gross  negligence  of  the 
defendants. 

Id. — Chabgb  ov  Nbouobngb  nr  Oenbbal  Tebics — MKANnrs  or  Rule.— 
While  it  is  true,  under  the  rule  in  force  in  this  stkite  and  in  most 
jurisdictions,  that  negligence  may  be  charged  in  general  terms,  that 
rule  simply  means  that  what  was  done  being  stated,  it  ia  sufficient 
to  say  it  was  negligently  done,  without  stating  the  particular  omission 
which  rendered  the  act  negligent;  and  it  must  appear  from  the  facts 
averred  that  the  negligence  caused  or  contributed  to  the  injury. 

Id. — Negligence  in  Employment  of  Deceased — Insupficienct  op  Com- 
plaint.— In  an  action  for  damages  for  the  death  of  a  person  em- 
ployed by  defendants  to  assist  the  sheriff  and  his  deputies  in  clearing 
defendants'  premises  of  a  dangerous  mob,  negligence  in  the  employ- 
ment is  not  shown  where  it  does  not  appear  from  the  complaint  that 
the  defendants  were  legally  responsible,  or  otherwise,  for  the  ex- 
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istence  of  the  mob^  and  there  is  no  suggestion  in  the  pleading  even 
bj  implication  that  defendants  concealed  anything  from  the  deceased 
pertaining  to  the  conditions,  or  did  not  fully  inform  him  in  regard 
thereto,  or  that  deceased  was  not  cognizant  of  the  entire  situation 
and  danger  incident  to  the  employment. 

Id. — CLEARING  OF  PREMISES  OT  MOB — BiQHT  TO  EMPLOY  PERSONS  TOR, — 

Property  owners  have  the  right  to  employ  persons  to  assist  them 
in  clearing  their  premises  of  a  dangerous  mob,  even  though  the 
service  to  be  rendered  is  a  dangerous  one. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County.    B.  P.  McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  H.  Dam,  for  Appellants. 

W.  H.  Carlin,  for  Respondents. 

ANGELLOTTI,  C.  J.— This  action  is  by  the  surviving 
vrite  and  children  of  Edmund  T.  Manwell,  deceased,  to  re- 
cover from  the  defendants  the  sum  of  one  hundred  and  fifty 
thousand  dollars  damages  alleged  to  have  accrued  to  plain- 
tiffs from  the  death  of  said  Manwell,  the  claim  being  that 
the  complaint  shows  that  such  death  was  caused  by  the  negli- 
gence of  defendants.  The  lower  court  sustained  a  demurrer, 
which  was  interposed,  with  leave  to  plaintiffs  to  amend. 
Plaintiffs  having  failed  to  file  an  amended  complaint  within 
the  time  allowed  therefor,  judgment  of  dismissal  was  entered. 
We  have  here  an  appeal  by  plaintiffs  from  that  judgment. 

It  is  claimed  that  the  complaint  fails  to  state  a  cause  of 
action  in  that  it  fails  to  allege  any  negligence  on  the  part  of 
defendants  proximately  contributing  to  the  death  of  Mr. 
Manwell.  Of  course,  allegation  of  such  negligence  was  es- 
sential to  the  statement  of  a  cause  of  action.  The  complaint 
is  not  assisted  in  this  respect  by  the  general  allegation  con- 
tained in  paragraph  V  that  '*the  death  of  said  Edmund  T. 
Manwell,  on  said  third  day  of  August,  1913,  was  caused  by 
the  gross  negligence  of  the  defendants."  While  it  is  true 
under  the  rule  in  force  in  this  state  and  in  most  jurisdic- 
tions that  negligence  may  be  charged  in  general  terms,  that 
rule  simply  means,  as  has  been  stated  many  times,  that 
"what  was  done  being  stated,  it  is  suflBcient  to  say  it  was 
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negligently  done,  without  stating  the  particular  omission 
which  rendered  the  act  negligent."  (See  Stein  v.  United 
Railroads,  159  Cal.  370,  [113  Pac.  663] ;  Smitli  v.  Buttner, 
90  Cal.  99,  [27  Pac.  29].)  And  it  must  appear  from  the 
facts  averred  that  the  negligence  caused  or  contributed  to 
the  injury.  {Smith  v.  Buttner,  stupra,)  The  cases  cited  by 
counsel  for  appellants  fully  illustrate  the  meaning  and  ap- 
plication of  this  rule.  What  was  done,  with  the  charge  that 
the  same  caused  or  contributed  to  the  injury,  must  be  al- 
leged, but  to  show  that  there  was  negligence  in  what  was 
done,  which  is  likewise  essential,  it  is  sufScient  to  allege  that 
it  was  negligently  done,  without  stating  more  particularly 
what  the  matters  constituting  such  negligence  were.  As 
said  in  Stephenson  v.  Southern  Pacific  Co.,  102  Cal.  147,  [34 
Pac.  620,  36  Pac.  407] :  ''Negligence  is  not  the  act  itself, 
but  the  fact  which  defines  the  character  of  the  act,  and  makes 
it  a  legal  wrong.*'  (Italics  ours.)  No  rule  of  which  we 
have  knowledge  warrants  a  conclusion  that  this  allegation 
assists  the  complaint  in  the  slightest  degree.  This  was  ap- 
parently recognized  by  the  pleader,  for  the  allegation  is 
immediately  followed  hy  the  language,  viz.:  ''And  more 
particularly  in  the  manner  and  form  and  under  the  circum- 
stances hereinafter  stated,"  and  this  is  followed  in  para- 
graphs 6,  7,  and  8  by  the  allegations  upon  which  plaintiffs 
must  rely  for  a  showing  of  negligence. 

So  far  as  material,  these  paragraphs  allege  the  foUowingr 
facts:  On  August  3,  1913,  what  was  known  as  the  Durst 
Ranch,  in  Yuba  County,  was  in  the  possession  and  under 
the  control  of  defendants,  who  were  using  the  same  for 
growing  hops.  They  had  thereon  in  their  employment  as 
hop-pickers  some  two  thousand  five  hundred  or  more  persons, 
men,  women,  and  children,  of  different  natioi^alities,  who 
were  living  on  said  premises.  Through  a  conmiittee  of 
twelve  these  employees  presented  certain  written  demands 
to  defendants  on  said  premises,  for' a  higher  rate  for  picking 
hops  and  for  certain  specific  improvements  in  the  sanitary 
conditions  of  the  premises  and  in  the  conditions  under  which 
the  employees  were  living  and  working.  The  defendants 
refused  the  demand  for  a  higher  wage,  but  promised  to  make 
some  improvement  in  the  sanitary,  living,  and  working  con- 
ditions. These  promises  were  not  satisfactory  to  said  em- 
ployees.   Thereupon  defendant  Ralph  Durst,  who  was  the 
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general  manager  of  the  business,  in  the  presence  of  the  com- 
mittee of  twelve,  stated  to  one  Ford,  the  spokesman  of  the 
committee,  that  he,  Ford,  was  discharged  and  must  leave 
the  premises  immediately,  and,  without  justification,  struck 
Ford  in  the  face  with  a  pair  of  gloves  in  such  a  way  that  the 
committee  understood  the  act  to  be  intended  as  an  affront 
to  the  committee  and  to  Ford.  Thereupon  said  Durst,  in 
the  presence  of  said  employees,  caused  an  attempt  to  arrest 
Ford  to  be  made  by  an  officer,  without  first  having  pi^o- 
cured  a  warrant  for  such  arrest,  and  Ford,  with  the  assist- 
ance of  others  of  said  employees,  resisted  the  attempt  and 
prevented  the  arrest.  Thereupon  the  employees  were  em- 
bittered and  incensed  "because  the  defendants  refused  to 
grant  certain  of  their  demands,*'  and  ''because'*  the  prem- 
ises were  in  an  unsanitary  condition,  and  '* because"  defend- 
ants ''negligently  had  omitted"  to  take  such  measures  as 
would  have  prevented  such  conditions,  and  "because"  the 
promises  for  the  improvement  of  the  conditions  wei*e  not 
satisfactory  to  them,  and  "because"  of  the  conduct  of  said 
Ralph  Durst  toward  Ford.  ^  They  thereupon  threatened 
they  would  go  "on  a  strike"  until  all  their  demands  were 
granted.  Thereupon  one  thousand  or  thereabouts  of  the 
employees  held  a  meeting  on  the  premises  at  which  addresses 
were  made  by  certain  of  their  number.  The  employees  then 
and  there  resolved  to  insist  upon  their  demands,  making  open 
expressions  and  demonstrations  of  opposition  and  hostility 
against  defendants.  They  "then  and  there  became  and  were 
in  a  bad  temper  and  in  a  state  of  excitement  and  agitation, 
and  then  ahd  there  became  and  were  in  such  an  angry  frame 
of  mind"  that  they  "were  indifferent  to  and  heedless  and 
reckless  of  the  personal  safety  of  anyone  acting  in  aid  and 
assistance  of  defendants  in  opposition  to"  their  will  and 
wishes.  By  reason  of  these  things,  it  was  unsafe  and  dan- 
gerous and  hazardous  for  anyone  to  act  in  aid  and  assistance 
of  defendants  in  opposition  to  the  will  and  wishes  of  said  em* 
ployees.  All  of  this  said  Ralph  Durst  well  knew,  neverthe- 
less he  thereupon  "requested  and  solicited  and  employed  said 
Edmund  T.  Manwell  ...  to  accompany  the  said  defendant, 
Ralph  H.  Durst,  and  the  sheriff  and  certain  deputy  sheriffs 
of  said  county  of  Yuba  from  the  said  town  of  Wheatland 
to  the  said  meeting  of  said  employees  of  defendants,  ,  .  . 
and  then  and  there  to  act  in  the  lawful  aid  and  assistance 
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of  said  defendants  in  any  matter  which  should  then  and 
there  arise."  The  service  so  requested  of  Manwell  was 
''under  the  circumstances  of  the  case  as  aforesaid/'  unsafe 
and  dangerous  and  hazardous  to  Manwell,  and  ''said  de- 
f endants  then  and  there  had  reason  to  believe  and,  by  the 
exercise  of  reasonable  care  might  have  anticipated  and  fore- 
seen that  such  employment"  might  result  in  serious  injury 
to  the  person  of  Manwell.  Thereupon  Manwell,  pursuant 
to  such  request  and  employment,  accompanied  said  Ralph 
H.  Durst  and  said  sheriff  and  five  deputy  sheriffs  to  said 
meeting  of  said  employees  on  said  premises,  and  while  he 
was  there  so  engaged  in  such  service,  *' without  fault  or  mis- 
conduct on  his  part  and  negligently  solicited  and  induced 
thereunto  by  the  defendants,  as  aforesaid,"  he  was  then  and 
there  willfully,  wantonly,  and  tortiously  shot  and  wounded 
with  a  revolver  in  the  hands  of  one  of  said  employees  of 
defendants  and  thereby  instantly  killed. 

It  seems  clear  to  us  that  the  only  possible  basis  for  a  claim 
that  these  allegations  show  any  negligence  contributing  to 
the  murder  of  Mr.  Manwell  is  in  the  matters  charged  as  to 
the  employment  by  Durst  of  Manwell  for  a  service  known 
to  the  former  to  be  dangerous  and  hazardous  to  the  latter, 
or  which  by  the  exercise  of  reasonable  care  might  have  been 
so  known  to  the  former.  As  to  the  allegations  relative  to 
the  causes  that  operated  to  make  the  employees  on  the  Durst 
property  a  dangerous  mob,  "indifferent  to  and  heedless  and 
reckless  of  the  personal  safety  of  anyone  acting  in  aid  and 
assistance  of  defendants  in  opposition  to  its  will  and  wishes," 
there  is  no  sufficient  allegation  of  negligence  on 'the  part  of 
the  defendants  or  of  facts  consistent  only  with  the  theory  of 
such  negligence.  A  demand  for  a  higher  rate  for  hop- 
picking  was  made,  and  the  defendants  refused  to  .grant  it. 
There  is  nothing  to  show  that  the  demand  was  not  properly 
refused.  Certain  specific  improvements  in  sanitary  and 
other  conditions  were  demanded,  and  some  improvement  in 
these  conditions  was  promised,  and  there  is  nothing  to  show 
that  every  proper  concession  in  this  respect  was  not  made. 
That  the  concessions  made  "were  not  satisfactory  to  said 
employees"  establishes  nothing  in  this  regard.  In  so  far 
as  the  complaint  shows,  Durst  was  entirely  justified  in  dis- 
charging: Ford  and  directing  him  to  leave  the  premises.  It 
is  hot  even  affirmatively  made  to  appear  that  Durst  was  not 
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justified  in  striking  Ford.  The  allegation  that  he  did  so 
'^ without  justification"  is  the  statement  of  a  mere  conclusion 
of  law.  Nor  is  it  affirmatively  made  to  appear  that  there 
was  anything  negligent  or  improper  in  causing^ 'an  attempt 
to  arrest  said  Ford  to  be  made  by  an  officer  without  first 
having  procured  a  warrant  for  such  arrest."  Under  certain 
circumstances  either  a  peace  officer  or  a  private  person  may 
arrest  a  person  without  a  warrant.  (Pen.  Code,  sees.  836, 
837.)  The  subsequent  statement  that  thereupon  the  em- 
ployees ''became  and  were  embittered,"  etc.,  "because"  of 
certain  reasons  specified  is  not  an  allegation  that  defendants 
were  in  fact  negligent  in  any  of  the  matters  specified  as 
reasons  for  the  feeling  of  bitterness.  In  other  words,  there 
is  no  issuable  allegation  therein  that  the  premises  were  in 
fact  in  an  unsanitary  condition,  or  that  defendants  negli- 
gently had  omitted  to  make  such  provision  as  would  have 
removed  an  unsanitary  condition,  etc.  The  thing  alleged  is 
that  the  employees  then  and  there  became  and  were  em- 
bittered and  incensed  against  defendants,  and  all  the  rest 
is  a  mere  recital  of  their  reasons  for  so  becoming  embittered 
and  incensed,  and  not  an  allegation  of  any  act  or  omission 
on  the  part  of  defendants.  In  so  far  as  the  complaint 
shows,  therefore,  it  does  not  appear  that  the  defendants  were 
legally  responsible,  by  negligence  or  otherwise,  for  the  cxt 
istence  of  the  mob  on  their  premises.  It  is,  therefore, 
unnecessary  to  discuss  the  question  presented  by  counsel 
for  appellants  as  to  the  effect  of  such  responsibility  in  this 
case,  had  the  same  been  shown  by  the  complaint. 

We  come,  then,  to  a  consideration  of  the  facts  alleged  as 
to  the  employment  of  Mr.  Manwell.  The  allegations  as  to 
the  dangerous  nature  of  the  employment  are  full  and  com- 
plete, as  are  those  as  to  the  knowledge  or  imputed  knowledge 
of  the  defendants  thereof.  But  it  is  not  suggested  even  by 
implication  that  Durst  concealed  anything  pertaining  to  the 
conditions  from  Manwell,  pr  did  not  inform  him  fully  in 
regard  thereto,  or  that  Manwell  was  not  cognizant  of  the 
entire  situation  and  the  danger  incident  to  the  employment. 
Indeed,  in  so  far  as  the  complaint  shows  anything  in  this  re- 
gard, it  indicates  from  the  very  terms  of  the  employment 
notice  to  Manwell  of  the  possible  danger.  He  was  employed 
to  accompany  Durst  "and  the  sheriflp  and  certain  deputy 
sheriffs  ...  to  the  said  meeting  of  said  employees''  then 
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and  there  to  act  in  aid  and  assistance  of  the  defendants  ''in 
any  matter  which  should  then  and  there  arise,"  and  he  went 
with  the  defendant  and  the  sheriff  and  five  deputy  sheriffs. 
It  must,  we  think,  be  conceded  that  defendants  had  an  abso- 
lute right  to  solicit  and  employ  these  people  to  assist  them  in 
clearing  their  premises  of  this  dangerous  mob,  the  existence 
of  which  is  so  specifically  alleged,  even  though  the  service 
to  be  rendered  was  one  dangerous  to  those  rendering  it. 
Many  necessary  employments  are  notoriously  Jiazardous  in 
the  very  nature  of  things,  and  certainly  it  is  not  the  law  that 
the  mere  fact  of  employing  one  to  render  such  a  service  con- 
stitutes negligence.  Of  course,  in  such  a  case  the  employer 
must  use  what  is  reasonable  care  under  the  circumstances  to 
protect  his  employee  from  injury  in  the  rendition  of  his  ser- 
vice, but  there  is  no  allegation  of  any  omission  in  this  regard, 
as  there  was  in  McCalman  v.  Illinois  Central  B.  Go.,  215  Fed. 
465,  [132  C.  C.  A.  15],  cited  by  appellants.  And  where  the 
danger  is  not  obvious  from  the  very  terms  of  the  employ- 
ment and  the  nature  of  the  service  prescribed,  it  may  freely 
be  conceded  that  it  is  the  duty  of  the  employer  to  acquaint 
the  employee  with  the  facts  of  which  he  has  actual  or  im- 
puted knowledge,  and  that  if  he  fails  to  do  this  he  is  guilty 
of  negligence.  In  such  a  case  it  is  the  employment  without 
informing  the  employee  of  the  danger  that  constitutes  the 
negligence.  This  is  clearly  shown  in  one  of  the  cases  cited 
by  appellants  (Baxter  v.  Boberis,  44  Cal.  187,  [13  Am.  Rep. 
160)],  where  the  charge  was  that  the  defendant  employed 
the  plaintiff  to  perform  a  service  which  he  knew  to  be 
perilous,  without  giving  the  employee  any  notice  of  its 
perilous  character.  The  conclusion  that  the  defendant  was 
liable  was  based  upon  the  fact,  impliedly  found  by  the  jury, 
that  the  knowledge  of  the  defendant  as  to  the  perilous  nature 
of  the  emplo3rment,  due  to  special  circumstances  of  which  the 
employee  was  ignorant,  was  not  communicated  to,  but  was 
withheld  by,  him  from  the  employee.  In  Pigeon  v.  FuUer, 
156  Cal.  691,  [105  Pac.  976],  the  allegation  was  that  ''de- 
fendant negligently  failed  at  the  time  it  employed  this  plain- 
tiff to  warn  him  or  inform  him  in  any  way  of  the  danger  of 
said  employment,  and  defendant  at  all  times  herein  men- 
tioned negligently  omitted  to  warn  plaintiff  of  said  danger." 
In  Holshouser  v.  Denver  Oas  &  Electric  Co.,  18  Colo.  App. 
431,   [72    Pac.    290],  cited  by    appellants,    the    negligence 
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charged  was  the  failure  to  disclose  the  situation^ to  the  em- 
ployee. In  the  case  at  bar,  as  we  have  seen,  there  is  no  alle- 
gation whatever  in  this  regard,  and  without  such  an  allega- 
tion we  cannot  see  that  the  complaint  stated  negligence  in 
the  matter  of  the  employment  of  Manwell.  Some  force  in 
this  regard  is  sought  to  be  attributed  by  appellants  to  the 
statement  that  ''while  he  [Manwell]  was  there  so  engaged 
in  such  service,  without  f aidt  or  misconduct  on  his  part  and 
negligently  soliciied  and  induced  thereunto  by  the  defend- 
amts,  as  aforesaid/'  he  was  murdered  by  one  of  said  mob, 
but  obviously  this  cannot  be  construed  as  an  allegation,  gen- 
eral or  specific,  of  any  negligence  on  the  part  of  defendants 
in  the  matter  of  the  employment.  It  is  purely  by  way  of 
refsital  rather  than  allegation,  and  is  even  as  a  recital  limited 
in  its  effect  by  the  facts  theretofore  alleged  and  to  which  it 
refers  by  the  words  "as  aforesaid,"  which  facts,  as  we  have 
seen,  are  barren  of  any  showing  of  negligence. 

From  what  we  have  said  it  follows  that  the  complaint  did 
not  state  a  cause  of  action  against  defendants,  and  it  is  un- 
necessary to  notice  the  points  made  in  support  of  other 
grounds  of  demurrer. 

The  judgment  is  affirmed. 

Sloss,  J.,  Shaw,  J.,  Richards,  J.,  pro  tern.,  Lorigan,  J., 
Mdvin,  J.,  and  Wilbur,  J.,  concurred. 

Rehearing  denied. 


[8.  F.  No.  7118.    In  Bank.— Angnst  19,  191S.] 

JOB    GOMEZ,   Appellant,   v.   W.    H.   REED    et   al.. 
Respondents. 

AcnoK  jotk  Daicaois — Injtjbt  to  Personal  Pbopeett— Lost  Pbofits 
raoic  Land — Venue — Construction  of  Complaint.— A  complaint 
which  alleges  that  on  a  certain  date  plaintiff  was  in  lawful  and 
peaceable  possession  of  certain  land  upon  which  he  was  engaged  in 
fanning  and  carrying  on  a  dairy,  and  that  at  said  time  defendants, 
without  right,  entered  upon  said  land,  drove  the  plaintiff's  cattle, 
horses,  and  hogs  off  the  premises  during  a  violent  rainstorm,  forcibly 
taking  possession  of  the  premises  and  buildings;  that  some  of  his 
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stock,  by  being  exposed  to  siiid  Btonn,  died  and  others  became  im- 
paired and  diseased;  that  he  was  compelled  to  expend  large  sums 
.  for  removing  and  storing  property,  pasturing  stock,  and  renting 
other  land ;  that  he  lost  certain  net  profits  of  his  dairy  for  the  year, 
the  amount  of  each  element  of  damage  being  alleged,  but  it  not  being 
alleged  that  defendants  claimed  any  interest  in  the  land  or  that 
plaintiff  was  entitled  to  the  possession  at  the  time  the  action  was 
began  or  sought  its  recovery,  does  not  state  a  cause  of  action  either 
to  recover  the  possession  of  real  estate  or  to  quiet  the  title  thereto, 
under  section  5,  article  VI,  of  the  constitution,  and  such  an  action 
may  be  commenced  in  any  county  in  the  state,  and  the  right  to  have 
a  trial  in  the  county  where  the  land  lies,  if  such  right  exist,  can 
only  be  enforced  by  an  application  to  change  the  venue. 

Id. — Plsadimo — Suvficienct  or  Complaint. — The  allegations  in  such  a 
complaint  that  the  plaintiff  was  lawfully  in  possession  of  the  prem- 
ises, that  he  had  his  property  thereon,  and  that  he  was  without  right 
ousted  therefrom  by  the  defendants  and  that  damages  to  his  prop- 
erty resulted  from  said  ouster,  state  a  good  cause  of  action. 

Ii>.— Single  Cause  or  Action.— The  complaint  in  sueh  case  stetes  but 
one  cause  of  action,  the  fact  that  the  trespass  caused  damages  of 
several  kinds,  such  as  the  loss  of  mesne  profits,  and  injury  to  per> 
sonal  property  by  reason  of  the  removal,  expenses  of  removal,  and 
the  like,  not  making  more  than  one  cause  of  action. 

Id.— Special  Damages— Ebronbous  Striking  Out  or  Pabts  or  Com- 
plaint.— In  such  a  case  it  is  error  to  strike  from  the  complaint 
allegations  of  special  damages,  for,  although  damages  which  are  the 
necessary  consequence  of  the  wrongful  act  can  be  recovered  under 
the  general  allegation  of  the  amount  of  damage  inflicted,  where 
there  are  different  elements  of  damage  flowing  from  the  wrong  and 
the  amount  of  damages  from  each  element  is  capable  of  exaet 
statement,  the  defendant  has  the  right  to  be  informed  of  the  amount 
of  the  claim  for  each,  so  that  he  may  be  prepared  with  evidence 
at  the  trial  to  meet  the  claim,  and  if  damages  ensue  because  of 
some  particular  circumstances  existing  at  the  time,  though  the 
natural  consequence  of  the  wrongful  act  in  connection  with  the 
special  circumstances,  the  facts  must  be  specially  alleged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  T.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  M.  Cassin,  Sullivan  &  Sullivan  and  Theo.  J.  Boche, 
Jeremiah  F.  Sullivan,  and  Theo.  J.  Roche,  for  Appellant. 

Edward  F.  Fitzpatrick,  and  A.  Eincaid,  for  Respondents. 

SHAW,  J. — The  plaintiff  appeals  from  the  judgment. 
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A  demurrer  of  the  defendants  to  the  complaint  was  sus- 
tained, leave  was  given  to  the  plaintiff  to  amend,  and  upon 
his  failure  to  do  so  judgment  was  given  in  favor  of  the 
defendants. 

The  action  is  for  damages  to  personal  property  and  to  re- 
cover alleged  profits  which  plaintiff  would  have  received 
from  the  use  and  occupation  of  certain  lands  during  the 
year  1912,  if  defendants  had  not  ousted  him  therefrom  in 
December,  1911. 

The  complaint  alleges  that  on  December  1,  1911,  the  plain- 
tiff was  in  the  lawful  and  peaceable  possession  of  146  acres  of 
land  in  San  Mateo  County,  which  he  was  engaged  in  farming 
and  upon  which  he  was  carrying  on  a  dairy  and  keeping  a 
number  of  horses,  cattle,  hogs,  potatoes,  hay,  and  grain; 
that  on  that  day  and  the  following  day  the  defendants, 
without  right,  entered  upon  said  land,  drove  the  plaintiff's 
cattle,  horses,  and  hogs  off  the  premises  during  a  violent 
rainstorm,  forcibly  took  possession  of  the  premises  and 
buildings,  and  compelled  him  to  leave  his  residence  thereon 
and  to  remove  his  hay,  grain,  potatoes,  and  other  goods 
therefrom;  that  his  said  stock  was  accustomed  to  shelter 
and  were  then  sheltered  in  the  bams,  sheds,  and  yards  on 
the  premises,  and  that  by  reason  of  their  being  exposed  to 
said  storm  four  of  his  cows  died  and  the  milk-producing 
quality  of  his  remaining  cows  was  impaired,  and  seven  of 
his  horses  became  diseased;  that  he  was  compelled  to  expend 
large  sums  of  money  in  moving  his  said  property  to  another 
place  and  for  storage  thereof;  that  the  net  profits  of  his  said 
dairy  during  the  year  1912  would  have  been  two  thousand 
three  hundred  dollars,  of  which  profits  he  was  deprived; 
that  he  was  compelled  to  pasture  his  stock  on  other  lands 
at  an  expenditure  of  $250;  that  the  difference  between  the 
value  of  the  use  and  occupation  of  the  land  from  which  he 
was  ousted  for  one  year,  for  which  he  had  rented  said  land, 
and  other  lands  which  he  was  obliged  to  rent  to  continue 
his  business  as  farmer  and  dairyman,  was  seven  hundred 
dollars ;  that  he  was  compelled  to  expend  three  hundred  dol- 
lars in  removing  his  property  to  said  other  lands;  that  the 
value  of  his  horses  and  cows  other  than  the  four  which  died 
was  depreciated  to  the  amount  of  one  thousand  dollars,  and 
that  he  lost  six  thousand  dollars  which  he  would  have  earned 
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as  net  profits  from  his  farming  operations  during  the  year 
1912  if  he  had  not  been  excluded  from  the  said  tract  of  land 
by  the  defendants.    He  asks  damages  in  the  sum  of  $21,390. 

On  motion  of  the  defendants  the  court  below  struck  from 
the  complaint  all  the  allegations  of  special  damages  above 
detailed.  As  thus  altered  the  complaint  contained  a  state- 
ment of  the  ouster,  the  enforced  removal  of  his  property 
from  the  premises,  and  a  general  allegation  that  the  plaintiff 
has  suffered  damages  by  reason  thereof  in  the  sum  of 
$21,390. 

The  causes  of  demurrer  specified  were  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
that  the  court  had  no  jurisdiction  of  the  subject  matter  of 
the  action,  because  the  land  described  in  the  complaint  is 
situated  in  San  Mateo  County  and  the  action  was  begun 
in  the  superior  court  of  San  Francisco;  that  several  causes 
of  action  were  improperly  joined,  and  that  the  respective 
causes  of  action  were  not  separately  stated.  The  court 
erred  in  sustaining  the  demurrer. 

The  claim  of  lack  of  jurisdiction  is  based  on  the  provisions 
of  section  5,  article  YI,  of  the  constitution,  providing  ''that 
all  actions  for  the  recovery  of  the  possession  of,  quieting 
the  title  to,  or  for  the  enforcement  of  liens  upon  real  estate," 
must  be  begun  in  the  county  in  which  the  real  estate,  or 
some  part  thereof,  is  situated.  This  complaint  does  not  state 
a  cause  of  action  either  to  recover  the  possession  of  real 
estate  or  to  quiet  the  title  thereto.  It  does  not  allege  that 
defendants  claim  any  title  to  or  interest  in  the  land.  It 
does  not  allege  that  the  plaintiff  was  entitled  to  possession 
at  the  time  the  action  was  begun,  and  it  does  not  ask  for  the 
recovery  of  possession.  The  allegation  is  that  plaintiff  was 
in  lawful  and  peaceable  possession  on  December  1,  1911, 
but  no  facts  are  stated  upon  which  the  plaintiff  could  found 
a  claim  of  right  to  possession  of  the  property  after  the  year 
1912.  The  allegations  of  the  complaint  all  imply  that  the 
period  of  occupation  for  which  the  plaintiff  claims  damage 
had  expired  before  the  action  was  begun.  The  complaint 
states  a  cause. of  action  for  damages  to  personal  property 
and  for  damages  from  the  loss  of  the  use  and  occupation 
of  lands  for  a  specified  period  which  had  expired.  Such 
an  action  may  be  commenced  in  any  county  in  the  state, 
and  the  right  to  have  a  trial  in  the  county  where  the  land 
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lies,  if  such  right  exists,  can  only  be  enforced  by  an  appli- 
cation to  change  the  venue.  {MUler  (&  Lux  v.  Kern  County 
Land  Co,,  140  Cal.  132,  [73  Pac.  836] ;  MUler  &  Lux  v. 
Madera  Canal  etc.  Co.,  155  Cal.  73,  [22  L.  R.  A.  (N.  S.)  39, 
99  Pac.  502].) 

The  contention  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  for  damages  is  without 
any  merit"  whatever.  The  allegations  that  the  plaintiff  was 
lawfully  in  possession  of  the  premises,  that  he  had  his  prop- 
erty thereon,  and  that  he  was  without  right  ousted  there- 
from by  the  defendants  and  that  damages  to  his  property 
resulted  from  such  ouster,  constitutes  a  statement  of  a  good 
cause  of  action. 

There  was  no  misjoinder  of  causes  of  action.  But  one 
cause  of  action  is  stated  in  the  complaint,  that  is^to  say,  a 
cause  of  action  for  damages  for  a  wrongful  ouster  of  the 
plaintiff  from  land  of  which  he  was  lawfully  and  peaceably 
in  possession,  a  single  trespass  on  lands.  The  fact  that  the 
trespass  caused  damages  of  several  kinds,  such  as  the  loss 
of  mesne  profits,  injury  to  personal  property  by  reason  of 
the  removal,  expenses  of  removal,  and  the  like,  does  not  make 
more  than  one  cause  of  action. 

We  think,  also,  that  the  court  erred  in  sustaining  the 
motion  of  the  defendants  to  strike  out  the  allegations  of 
damages  aforesaid.  Damages  which  are  the  necessary  con- 
sequence of  the  wrongful  act  can  be  recovered  under  tbo 
general  allegation  of  the  amount  of  damage  inflicted. 
{TreadweU  v.  Whittier,  80  Cal.  579,  [13  Am.  St.  Rep.  175, 
5  L.  R.  A.  498,  22  Pac.  266].)  But  where  thfjre  are  different 
elements  of  damage  flowing  from  the  wrong  and  the  amount 
of  damages  from  each  element  is  capable  of  exact  state- 
ment, "the  defendant  has  the  right  to  be  informed  of  the 
amount  of  the  claim  for  each,  so  that  he  might  be  prepared 
with  evidence  at  tho  trial  to  meet  the  claim."  (Mallory  v. 
Thomas,  98  Cal.  647,  [33  Pac.  757] ;  Lamb  v.  Harbaugh, 
105  Cal.  690,  [39  Pac.  56].)  And  if  damages  ensue  because 
of  some  particular  circumstances  existing  at  the  time,  though 
the  natural  consequences  of  the  wrongful  act  in  connection 
with  the  special  circumstances,  the  facts  must  be  specially 
alleged.  {TreadweU  v.  Whittier,  supra,)  Under  these  rules 
it  was  proper  for  the  plaintiflf  to  state  the  fact  of  the  ex- 
posure to  the  rainstorm  and  the  particular  damage  arising 


Digitized  by 


Google 


764  Hesleb  v.  Caupornia  Hospital  Co.      [178  Cal. 

therefrom,  and  alao  the  amount  claimed  for  each  element 
of  the  damage  caused  by  tlie  act.  We  are  not  prepared  to 
say  that  plaintiff  was  entitled  to  recover  all  of  the  items  of 
damage  alleged.  The  defendants  do  not  discuss  the  question 
and  we,  therefore,  deem  it  inadvisable  to  consider  that 
subject. 
The  judgment  is  reversed. 

Wilbur,  J.,  Sloes,  7.,  Bichards,  J.,  pro  tem.,  Lorigan,  J., 
Melvin,  J.,  and  AngeUotti,  C.  J.,  concurred. 


[6.  F.  No.  7816.    In  Bank.— August  28,  1918.] 

JOHN    W.    HESLER,    Respondent,    v.    CALIFORNIA 
HOSPITAL  COMPANY  et  al.,  Appellants. 

Physician  and  Patient — O^joations  or  Physician — Instructions. — 
The  law  does  not  reqture  tbat  the  instructions  and  advice  given  by 
a  physician  to  a  patient  should  be  at  all  events  and  beyond  question 
''proper,"  or  that  his  treatment  shall  be  certainly  such  as  to  obtain 
an  approximately  perfect  result.  It  requires  only,  first,  that  he 
shall  have  the  degree  of  learning  and  skill  ordinarily  possessed  by 
physicians  of  good  standing  practicing  in  that  locality;  and,  second, 
that  he  shall  exercise  reasonable  and  ordinary  care  and  diligence  in 
treating  the  patient  and  in  applying  such  learning  and  skiU  to  the 
case. 

Id. — Malfbaotigk—Action  iob  Damages.— In  an  action  for  damages 
for  negligence  in  the  care  and  treatment  of  a  patient  in  a  hospital, 
instructions  to  the  jury  are  erroneous  which  require  that  the  advice 
given  by  the  physician  to  the  patient  shall  be  "proper,"  which 
,  implies  that  no  error  shall  be  committed,  or  that  the  physician 
shall  do  everything  necessary  to  be  done  to  produce  an  approximately 
perfect  result,  or  that  he  guarantees  his  treatment  shall  be  of  that 
quality,  whereas  the  law  only  demands  that  he  use  reasonable  care 
to  obtain  such  approximate  perfection,  or  that  he  is  bound  to  use, 
and  of  course  to  have,  a  degree  of  skill  "adequate"  to  the  perform- 
ance of  his  undertaking,  the  law  requiring  that  he  have  only  the 
degree  of  skill  ordinarily  possessed  by  reputable  physicians  prae- 
ticing  in  tbat  locality. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    B.  P.  Shortall,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Myrick  &  Deering,  and  James  Walter  Scott^  for  Appel- 
lants. 

E.  J.  Mize,  for  Respondent. 

SHAW,  J. — ^The  appeal  is  from  the  judgment.  After  the 
appeal  was  taken  the  plaintiff  died  and  Effie  Johnstone,  as 
administratrix  of  his  estate,  has  been  substituted  as  plaintiff. 

Briefly  stated,  the  complaint  alleges  that  both  defendants 
were  engaged  in  the  practice  of  medicine ;  that  in  July,  1913, 
the  Hospital  Company  agreed  to  provide  for  the  plaintiff  all 
necessary  medical  and  surgical  treatment,  the  same  to  be  given 
by  some  physician  in  its  service,  and  all  necessary  medicines 
and  hospital  service  during  the  period  involved  in  this  action ; 
that  defendant  Dunn  was  one  of  the  physicians  employed  by 
said  company;  that  in  November,  1914,  plaintiff  contracted 
a  cold  and  needed  medical  treatment  therefor;  that  the 
Hospital  Company  thereupon  assigned  Dr.  Dunn  to  the  case 
and  Dunn  undertook  to  give  plaintiff  the  necessary  treat- 
ment for  his  condition;  that  Dunn  failed  to  use  ordinary 
diligence,  care,  and  skill  in  treating  plaintiff,  and  that  by 
reason  of  such  failure  plaintiff's  sickness  progressed  un- 
favorably, he  became  unable  to  work,  was  confined  to  his 
room  and  continued  to  grow  worse  until  he  became  afflicted 
with  pulmonary  tuberculosis,  and  that  he  was  put  to  great 
expense  in  procuring  subsequent  treatment  therefor,  and 
otherwise  damaged  in  the  sum  of  $5,644. 

There  was  a  trial  by  jury  which  resulted  in  a  verdict  and 
judgment  for  two  thousand  five  hundred  dollars.  The  prin- 
cipal contention  of  the  appellants  in  support  of  the  appeal 
is  that  errors  were  committed  in  the  court  below,  in  giv- 
ing, refusing,  and  modifying  instructions  to  the  jury. 
Error  is  also  predicated  upon  certain  rulings  in  the  admis- 
sion of  evidence. 

The  court  gave  the  following  instructions : 
.    **5.  To  sustain  an  action  it  is  not  necessary  to  establish 
gross  culpability;  mere  evidence  of  want  of  proper  or  ordi- 
nary care  or  attention  and  advice  in  the  discharge  of  duty 
by  a  physician  is  sufficient  to  take  the  case  to  the  jury. 
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**6.  Civil  malpractice  may  be  either  active  or  passive.  It 
is  active  when  a  certain  course  of  treatment  is  adopted  and 
followed  which  is  not  sustained  by  authorities;  it  is  passive 
when  those  things  in  treatment  are  omitted  which  should 
have  been  done  in  order  to  obtain  a  result  approximating 
to  perfectness.  .  .  . 

''9.  As  a  general  rule,  he  who  undertakes  for  a  reward 
to  perform  any  work  is  bound  to  use  a  degree  of  diligence, 
attention,  and  skill  adequate  to  the  performance  of  his 
undertaking;  that  is^  to  do  it  according  to  the  rules  of  the 
art. 

**10.  The  physician  must  give  proper  instructions  to  his 
patient  how  to  take  care  of  himself,  and  what  diet  to  adopt; 
and  in  case  the  physician  fails  to  give  these  instructions,  he  is 
liable  for  any  injury  that  results  from  such  failure." 

The  law  on  the  subject  of  care  and  skill  required  of  physi- 
cians in  the  treatment  of  patients  is  well  settled.  '^A  physi- 
cian and  surgeon,  by  taking  charge  of  a  case,  impliedly 
represents  that  he  possesses,  and  the  law  places  upon  him  the 
duty  of  possessing,  that  reasonable  degree  of  learning  and 
skill  that  is  ordinarily  possessed  by  physicians  and  surgeons 
in  the  locality  where  he  practices,  and  which  is  ordinarily 
regarded  by  those  conversant  with  the  employment  as  neces- 
sary to  qualify  him  to  engage  in  the  business  of  practicing 
medicine  and  surgery.  Upon  consenting  to  treat  a  patient, 
it  becomes  his  duty  to  use  reasonable  care  and  diligence  in 
the  exercise  of  his  skill  and  the  application  of  his  learning 
to  accomplish  the  purpose  for  which  he  was  employed.  He 
is  under  the  further  obligation  to  use  his  best  judgment  in 
exercising  his  skill  and  applying  his  knowledge."  {Pike 
V.  Hominaer,  155  N.  Y.  209,  [63  Am.  St.  Rep.  655,  49  N.  E. 
762].)  "The  diflSculties  and  uncertainties  in  the  practice 
of  medicine  and  surgery  are  such  that  no  practitioner  can 
be  required  to  guarantee  results,  and  all  the  law  demands 
is  that  he  bring  and  apply  to  the  case  in  hand  that  degree  of 
skill,  care,  knowledge,  and  attention  ordinarily  possessed  and 
exercised  by  practitioners  of  the  medical  profession  under 
like  circumstances."  (Zoterell  v.  Repp,  187  Mich.  330.  [153 
N.  W.  695].)  "It  is  never  enough  to  show  that  he  has  not 
treated  his  patient  in  that  mode,  nor  used  those  measures, 
which  in  the  opinion  of  others,  even  medical  men,  the  case 
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required;  because  such  evidence  tends  to  prove  errors  of 
judgment,  for  which  the  defendant  is  not  responsible  as 
much  as  the  want  of  reasonable  care  and  skill,  for  which  he 
may  be  responsible."  {LeigJUon  v.  Sargent,  27  N.  H.  474, 
[59  Am.  Dec.  388].) 

Instruction  5  is  to  the  effect  that  a  physician  is  liable  in 
damages  if  he  fails  to  give  '^proper"  advice  to  his  patient. 
Instruction  10  reiterates  this  doctrine.  Instruction  6  gives 
the  jury  to  understand  that  a  physician  is  guilty  of  mal- 
practice and  liable  in  damages  if  in  treating  a  patient  he 
fails  to  do  anything  necessary  to  obtain  an  approximately  per- 
fect result  The  law,  as  above  stated,  does  not  require  that 
the  instructions  and  advice  given  by  a  physician  to  a  patient 
should  be  at  all  events  and  beyond  question  ** proper,'*  or 
that  his  treatment  should  be  certainly  such  as  to  obtain  an 
approximately  perfect  result.  It  requires  only,  first,  that  he 
shall  have  the  degree  of  learning  and  skill  ordinarily  pos- 
sessed by  physicians  of  good  standing  practicing  in  that 
locality,  and,  second,  that  he  shall  exercise  reasonable  and 
ordinary  care  and  diligence  in  treating  the  patient  and  in  ap- 
plying such  learning  and  skill  to  the  case.  The  law  ta^es 
cognizance  of  human  weakness  and  liability  to  err  in  the 
application  of  skill  and  learning,  and  it  requires  only  the 
exercise  of  reasonable  and  ordinary  care  and  diligence  to 
avoid  error.  These  instructions  require  more;  they  require 
that  the  advice  given  shall  be  "proper,"  which  implies  that 
no  error  shall  be  committed ;  they  require  that  the  physician 
shall  do  everything  necessary  to  be  done  to  produce  an  ap- 
proximately perfect  result ;  that  he  guarantees  that  his  treat- 
ment shall  be  that  of  quality ;  whereas  the  law  only  demands 
that  he  use  reasonable  care  to  attain  such  approximate  per- 
fection. Instruction  9  declares  that  the  physician  is  bound 
to  use,  and  of  course  to  have,  a  degree  of  skill  ** adequate" 
to  the  performance  of  his  undertaking ;  the  law  requires  that 
he  have  the  degree  of  skill  ordinarily  possessed  by  reputable 
physicians  practicing  in  that  locality.  This  may  or  may  not 
be  "adequate"  to.  the  performance  of  his  undertaking,  ac- 
cording to  the  meaning  to  be  given  to  the  word  "undertak- 
ing." If  it  was  intended  to  mean  that  he  undertakes  a 
cure,  or  to  produce  a  result  approximating  perfection,  as 
stated  in  instruction  6,  or  that  he    undertakes  to  use  the 
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highest  possible  degree  of  skill,  the  standard  is  higher  than 
the  law  requires.  The  instruction  is  uncertain  on  this  point, 
and  it  may  have  misled  the  jury. 

The  court  below  in  other  instructions  stated  the  rule  by 
which  the  defendants  were  bound,  accurately  and  clearly. 
There  is  a  clear  conflict  in  the  instructions.  We  are  unable 
to  determine  which  set  of  rules  the  jury  followed.  The  case 
of  the  plaintiff  on  the  merits,  at  best,  is  not  strong.  We 
cannot  say  that  these  instructions  were  not  injurious  to  the 
defendant  and  did  not  improperly  control  the  deliberations 
of  the  jury  in  rendering  ia  verdict.  A  number  of  objections 
were  made  to  rulings  upon  evidence  which  it  is  unnecessary 
to  discuss. 

The  judgment  is  reversed. 

Richards,  J.,  pro  tern.,  Melvin,  J.,  Sloss,  J.,  Wilbur,  J., 
Lorigan,  J.,  and  Angellotti,  €•  J.,  concurred. 


[B.   P.   No.   7964.    Department   Two.— 49ept«mbor  »,   1918.] 

ELIZABETH  A.  HEYDENFELDT  et  al..  Appellants,  v. 
AUGUSTA  C.  OSMONT  et  al..  Respondents. 

SIbTATBS  of  DBOBA.SXD  PERSONS — DlSTKIBUTION  OF  BBSIDUB  TO  AtTOBNXT 

—Acquisition  of  Bsal  Pbopebtt — ^Absengx  of  Fbaud.— A  eon- 
•truetive  trust  in  favor  of  the  dovisees,  legatees,  and  heirs  at  law 
of  a  deceased  person  will  not  be  impressed  on  real  property  received 
under  the  provision  in  the  decree  of  distribution  distributing  to  an 
attorney  at  law,  who  had  represented  certain  heirs  in  litigation  over 
the  estate,  the  residue  of  the  estate  without  specific  description,  on 
the  ground  that  such  attorney  had  special  knowledge  of  the  exist- 
ence of  such  property,  and  failed  to  disclose  it,  where  such  decree 
was  entered  pursuant  to  the  terms  of  a  compromise  agreement  set- 
tling all  litigation,  and  the  parties  interested  knew  or  had  the  means 
of  knowing  the  terms  and  significance  of  the  decree,  and  the  same 
means  of  acquiring  knowledge  of  the  record  title  to  the  property  as 
the  distributee. 

IDw— CONOEALMENT  OF  CLAIM  OF  TiTLl — ^EFFECT  OF— STATUTE  OF  LUCITA- 

TiONs. — ^Under  such  circumstances,  the  concealment  by  the  attorney 
of  his  claim  of  title  to  the  property  could  have  worked  no  injury 
to  the  persons  interested;  its  only  effect  was  to  postpone  the  run- 
ning of  the  statute  of  limitations  against  them. 
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Id. — ^Dkcrbe  op  Distribution — Omnibus  Clauss — Passing  of  Titli. — 
A  decree  of  diBtribution  whieh  bj  its  terms  dietribntes  a  reddiM 
known  or  unknown  is  sufficient  to  pass  title  to  lands  omitted  ^rom 
the  particular  description. 

Id. — ^Distribution  or  Residue  or  Estate — Oonclusivsnsss  or  Degbbil 
By  a  decree  of  distribution  the  eourt  is  required  to  distribute  all 
the  residue  to  the  persons  entitled,  and  its  order  and  decree  ars 
conclusive  in  this  regard  as  to  the  rights  of  all  distributees. 

Id. — Absence  or  CoNnDENTiAL  Relation — Silence  not  Fraudulent. — 
In  the  absence  of  confidential  relations,  mere  silence  without  fraudu- 
lent acts  or  omissions  connected  therewith  would  not  be  unconscion- 
able. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Geo.  E.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  E.  Cothran,  James  O.  Maguire,  and  B.  P.  Henshall, 
for  Appellants. 

Drown,  Leicester  ft  Drown,  for  Bespondents, 

MELVIN,  J. — ^Plaintiffs,  who  are  appellants  here,  began 
this  action  in  equity  in  which  they  prayed  for  a  judgment 
declaring  that  defendants  hold  only  the  bare  legal  title  to 
five  parcels  of  real  property  in  the  city  and  county  of  San 
Francisco.  Plaintiffs  also  asked  for  judgment  that  defend- 
ants have  no  right,  title,  or  interest  in  the  property,  and  they 
prayed  also  for  general  equitable  relief. 

The  appeal  is  from  the  judgment  and  from  an  order  deny- 
ing the  motion  of  plaintiffs  for  a  new  trial. 

The  basis  of  this  litigation  is  the  same  fraud  on  the  part 
of  the  predecessor  of  defendants  which  these  plaintiffs  sought 
unsuccessfully  to  set  up  in  their  petition  to  vacate  the  judg- 
ment in  a  suit  quieting  the  title  of  the  successors  of  Thomas 
M.  Osmont  to  this  very  property-  {Osmont  v.  All  Persons, 
165  Cal.  587,  [133  Pac.  480].)  Although  many  of  the  allega- 
tions contained  in  the  complaint  in  this  case  are  essentially 
the  same  as  those  pleaded  in  the  petition  considered  by  this 
court  on  the  appeal  in  the  case  cited  above,  it  may  be  well 
to  outline  briefly  the  circumstances  leading  to  this  litigation. 
CLxxvni  c«i.- 
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The  controversy  in  this  action  involves  only  the  fee-simple 
title  to  the  reversion  in  certain  **City  Slip  Lots"  following 
the  expiration  of  the  grant  from  the  state  of  California  to 
the  use  and  occupation  of  the  property  for  ninety-nine  years 
after  March  26,  1851.  The  record  reveals  the  following 
facts : 

Solomon  Heydenfeldt  died  testate  in  1890,  owning  at  the 
time  of  his  death  the  fee-simple  title  to  the  land  here  in 
controversy,  subject  to  the  grant  above  specified.  His  will 
contained  a  residuary  clause  devising  and  bequeathing  to  his 
wife,  Elizabeth  A.  Heydenfeldt,  a  life  estate  in  all  property 
not  otherwise  disposed  of,  with  remainder  over  to  her  children 
(the  other  plaintiffs  herein),  said  property  to  be  distributed 
to  them  share  and  share  alike  at  the  death  of  their  mother 
unless  by  her  will  she  should  make  a  different  and  unequal 
distribution.  Litigation  arose  over  the  estate  and  was  in  pro- 
gress for  a  number  of  years.  In  it  Thomas  M.  Osmont,  Esq., 
an  attorney  and  counselor  at  law,  represented  Thomas  O. 
Heydenfeldt  and  Zeila  0.  Hellings,  who  were  children  and 
heirs  (but  not  devisees  or  legatees)  of  Solomon  Heydenfeldt, 
deceased. 

In  1901  a  compromise  agreement  was  made  whereby  the 
devisees,  legatees,  heirs  at  law,  and  others  who  had  claims 
against  some  of  them  bound  themselves  to  abide  by  a  certain 
settlement  and  adjustment  of  all  litigation  and  of  their  re- 
spective shares  of  the  estate.  This  agreement  contemplated 
the  filing  of  a  petition  for  final  distribution  in  the  Estate  of 
Heydenfeldt  praying  for  division  of  all  the  property  in  ac- 
cordance with  the  terms  of  said  contract.  One  of  the  claims 
against  Mr.  Osmont  *s  former  clients  was  for  fees.  This  was 
made,  however,  by  his  assignee,  Q.  H.  Mangels,  who  was  his 
clerk.  In  the  compromise  and  the  negotiations  and  court 
proceedings  connected  therewith  Mr.  Osmont  appeared  as 
attorney  for  said  Mangels. 

It  is  cheerfully  conceded  by  appellants  that  "At  all  times 
pending  the  administration  and  settlement  of  the  estate  of 
Solomon  Heydenfeldt,  deceased,  and  at  the  time  of  the  execu- 
tion of  said  compromise  agreement  and  of  the  making  of  the 
decree  of  distribution  of  said  estate,  all  the  attorneys  of  all 
the  parties  were  in  a  position  to  ascertain  the  right,  title,  and 
interest  of  Solomon  Heydenfeldt,  deceased,  as  disclosed  by 
the  public  records."    It  is  asserted,  however,  that  as  Mr. 
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Osmont  had  in  his  possession  the  original  deeds  by  which 
Solomon  Heydenfeldt  gave  title  to  the  property,  it  was  his 
duty  to  disclose  the  information  to  the  other  parties  to  the 
compromise  agreement. 

Neither  in  that  contract  nor  in  the  inventory  in  the  estate, 
nor  in  the  decree  of  final  distribution,  was  this  property  de- 
scribed, but  to  Mangels  was  distributed  all  the  rest  and 
residue  of  the  estate,  **real,  personal,  and  mixed,  of  whatever 
kind  or  nature,  and  wherever  situated,  now  known  or  here- 
after known  or  discovered.'*  This  language  followed  the 
provision  of  the  agreement  of  compromise  except  that  the 
last  seven  words  of  the  decree  are  not  in  the  other  instrument, 
and  one  of  the  contentions  of  counsel  for  appellants  is  that 
Mr.  Osmont  (who  approved  the  decree  before  it  was  signed), 
fraudulently  sought  to  make  it  cover  property  not  included 
in  the  contemplation  of  the  other  contracting  parties,  nor, 
indeed,  in  the  terms  of  the  agreement  itself. 

The  lower  court  in  this  case  found  that  when  the  decree 
of  distribution  was  made  no  one  of  these  plaintiffs  nor  any 
of  their  attorneys  personally  and  actually  knew  that  said 
real  property  was  a  part  of  the  estate  of  Solomon  Heyden- 
feldt, but  that  Mr.  Osmont  did  have  knowledge  of  that  fact. 

On  August  27,  1903,  Mangels  executed  a  deed  conveying 
his  interest  in  this  property  to  Thomas  M.  Osmont,  but  the 
deed  did  not  contain  any  declaration  that  the  grantor  claimed 
title  through  the  decree  in  the  Heydenfeldt  estate.  This  in- 
strument was  not  recorded  during  Mr.  Osmont 's  life,  but  was 
placed  of  record  fifteen  days  after  his  death,  and  subsequently 
these  defendants  received  by  distribution  all  interest  in  the 
land  which  he  had  possessed  at  the  time  of  his  death.  The 
date  of  Mr.  Osmont 's  death  was  December  20,  1905.  The 
decree  of  distribution  in  the  Estate  of  Osmont,  made  on  or 
about  March  8,  1907,  did  not  in  terms  declare  that  the  fee  in 
this  real  property  was  derived  from  the  estate  of  Heyden- 
feldt. 

In  August,  1907,  the  persons  who  are  here  defendants  be- 
gan a  **McEnerney  action"  to  quiet  their  title  to  this  prop- 
erty. They  obtained  a  judgment  and  a  decree,  which  was 
placed  of  record  March  1,  1910.  On  September  16th  of  the 
same  year  the  persons  who  are  here  plaintiffs  moved  to  set 
aside  the  judgment,  with  the  result  which  appears  in  Osmont 
v.  All  Persons,  supra.    The  present  action  was  commenced  in 
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August,  1912,  while  the  appeal  in  that  case  was  pending  and 
undetermined. 

It  was  the  theory  of  the  counsel  for  api>ellants  that  one 
of  the  elements  of  Mr.  Osmont 's  alleged  fraud  was  his  failure 
to  disclose  all  knowledge  which  he  possessed  regarding  the 
title  of  Heydenfeldt  to  the  lands  here  involved.  In  that  be- 
half it  was  alleged  in  the  complaint  that  after  the  execution 
of  the  compromise  agreement  the  decree  of  distribution  was 
prepared  by  the  attorneys  for  all  of  the  interested  parties 
acting  in  common  accord  and  not  in  hostility  one  to  another. 
The  court  correctly  found  against  this  contention.  While 
Mr.  Osmont  had  appeared  for  some  of  the  claimants  to  shares 
of  the  estate  of  Heydenfeldt,  he  had  ceased  so  to  represent 
them,  had  been  endeavoring  to  collect  his  fee,  and  the  com- 
promise agreement,  drawn  and  executed  at  a  time  when  his 
former  clients  were  having  independent  advice,  was  made 
partly  in  settlement  of  that  very  controversy.  In  a  sense, 
it  is  true  that  after  the  compromise  was  made  the  attorneys 
acted  in  concert  in  their  efforts  to  have  the  court  distribute 
the  estate  in  accordance  with  the  agreement,  but  that  does 
not  mean  that  any  one  of  them  was  bound  to  disclose  any- 
thing which  the  contract  did  not  by  its  very  terms  or  its 
dear  intendment  call  upon  him  to  divulge.  They  were  still 
acting  at  arm's-length,  each  interested  in  getting  the  share 
allotted  to  him  or  his  clients,  and  only  concerned  about  the 
success  of  the  whole  enterprise  because  distribution  accord- 
ing to  the  ter^is  of  the  compromise  was  the  agreed  method 
by  which  that  share  might  be  promptly  secured.  -There  was 
no  confidential  relation  between  Mr.  Osmont  and  the  other 
attorneys  or  their  clients  which  would  require  him  to  say  to 
them  or  any  one  of  them  that  he  had  knowledge  not  possessed 
by  them  regarding  the  residuum  of  the  estate. 

In  this  case  appellants  are  confronted  by  two  judgments, 
one  evidenced  by  the  decree  of  distribution  and  the  other  a 
judgment  in  rem  in  the  action  to  quiet  title.  Assuming  that 
an  action  in  equity  such  as  this  will  lie,  under  the  authority 
of  such  decisions  as  8oule  v.  Bacon,  150  Cal.  495,  [89  Pac. 
324] ,  against  both  judgments,  we  must  consider  the  findings 
of  the  trial  court  that  fraud  was  not  proven  either  in  the 
procurement  of  the  decree  in  probate  or  the  judgment  tn 
rem.  We  are  of  the  opinion  that  these  findings  are  amply 
supported  by  the  evidence.    These  findings  being  supported, 
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we  need  not  concern  ourselves  with  any  others,  because  the 
entire  cause  of  action  is  based  upon  the  supposed  fraud  of 
Mr.  Osmont.  Without  findings  that  fraud  existed  there  can 
be  no  recovery,  therefore  we  shall  confine  ourselves  almost  en- 
tirely to  a  discussion  of  the  support  to  be  found  for  the 
court's  decision  on  this  branch  of  the  case.  {'American 
National  Bank  v.  DawneUan,  170  Cal.  9-15,  [Ann.  Cas.  1917C, 
744,  148  Pac.  188].) 

The  "omnibus  clause*'  in  the  decree  of  distribution,  so  far 
as  the  evidence  disclosed,  was  not  procured  by  fraud,  nor 
was  it  so  greatly  at  variance  with  the  contract  of  compromise 
as  to  fail  in  the  carrying  out  of  that  agreement.  In  the  first 
place,  it  must  be  remembered  that  under  the  decisions  of  this 
court  decrees  which  by  their  terms  distribute  a  residue  known 
or  unknown  are  sufficient  to  pass  title  to  lands  omitted  from 
the  particular  description.  {Smith  v.  BiscaUuz,  83  Cal.  344, 
[21  Pac.  15,  23  Pac.  314].)  By  such  a  decree  the  court  is 
required  to  distribute  all  the  residue  to  the  persons  entitled, 
and  its  order  and  decree  are  conclusive  in  this  regard  as  to 
the  rights  of  all  distributees.  (Code  Civ.  Proc,  sec.  1666; 
Humphry  v.  Protestant  Episcopal  Church,  154  Cal.  170,  [97 
Pac.  187] ;  Victoria  Hospital  Assn.  v.  AU  Persons,  169  Cal. 
455,  [147  Pac.  124] ;  Marcone  v.  Dowell,  ante,  p.  396,  [173 
Pac.  465-468].)  It  was  the  duty  of  the  court  making  the 
distribution  to  decide  who  was  entitled  to  the  residue.  This 
was  done  and  the  appellants,  who  were  parties  to  the  com- 
promise agreement  and  who  in  person  or  by  counsel  knew 
or  had  means  of  knowing  the  terms  and  the  significance  of 
the  decree  of  distribution,  are  not  now  in  a  position  to  object 
to  the  inclusion  of  the  '* omnibus  clause"  in  the  decree.  It 
was  a  contemporary  interpretation  of  the  contract  of  com- 
promise to  which  they  agreed. 

The  court  found  that  there  was  no  duty  upon  Mr.  Osmont 
to  declare  his  knowledge  of  the  title  of  the  Heydenf  eldt  estate 
to  the  lots  in  litigation  here,  and  that  finding  is  amply  sup- 
ported. In  the  absence  of  confidential  relations,  mere  silence 
without  fraudulent  acts  or  omissions  connected  therewith 
would  not  be  unconscionable.  {Bacon  v.  Soule,  19  Cal.  App. 
428-439,  [126  Pac.  384] ;  Mulcahey  v.  Dow,  131  Cal.  73,  [63 
Pac.  158].) 

That  the  appellants  had  the  same  means  as  did  Mr.  Osmont 
of  acquiring  knowledge  of  the  existence  of  Hey denf eldt 's 
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record  title  to  this  property  is  not  and  of  course  cannot  bo 
denied.  Indeed,  there  was  a  finding  by  the  superior  court 
in  this  case,  which  stands  uncontested,  to  the  effect  **that  the 
means  of  acquiring  knowledge  of  the  fact  that  said  real  prop- 
erty was  at  the  time  of  the  making  of  said  decree  of  distribu- 
tion, and  long  prior  thereto,  a  portion  of  the  property  and 
estate  of  said  Solomon  Heydenf  eldt,  deceased,  was  at  all  times 
after  the  death  of  said  Solomon  Heydenfeldt  open  and  ac- 
cessible to  the  said  plaintiffs,  and  to  the  said  executors,  and 
to  any  and  all  persons  interested." 

Further,  the  testimony  was  to  the  effect  that  Mrs.  Barkley, 
who  called  Mr.  Osmont 's  attention  to  the  records  of  the  own- 
ership  of  these  lands,  derived  her  information  from  those 
who  had  been  employed  by  Mrs.  Elizabeth  A.  Heydenfeldt 
to  look  up  property  belonging  to  the  estate  and  to  search 
the  records.  Mrs.  Barkley  had  seen  Kr.  Bracken,  a  searcher 
of  records,  with  Mrs.  Heydenfeldt.  This  man  gave  Mrs. 
Barkley  a  list  of  lots,  which  she  in  turn  gave  to  Mr.  Osmont, 
who  then  examined  the  titles.  It  further  appears  that  Mr. 
Osmont,  who  at  that  time  represented  clients  in  hostility  to 
these  appellants,  got  permission  to  examine  the  original  deeds 
which  were  in  the  possession  of  the  executors  of  the  estate. 
Doubtless,  Mrs.  Heydenfeldt  eventually  received  these  papers, 
for  it  is  in  evidence  that  upon  the  closing  of  the  estate  all 
the  papers  went  to  her.  It  also  appears  that  upon  receiving 
these  documents  from  the  estate  for  examination,  Mr.  Osmont 
signed  a  receipt  for  them.  From  such  evidence  the  court 
might  well  conclude  that  he  believed  that  the  executors  knew 
of  this  property,  since  his  information  was  derived  in  part 
from  papers  in  their  custody.  In  addition  to  this,  he  knew 
that  all  of  those  interested  in  the  estate  were  represented  by 
able  counsel,  who  at  all  times  possessed  opportunities  quite 
equal  to  his  own  for  learning  of  the  record  title  to  all  prop- 
erty in  the  name  of  Solomon  Heydenfeldt.  Therefore,  we 
conclude  that  the  record  supports  the  finding  that  no  fraud 
tainted  the  distribution  of  the  residuum  of  the  estate  to 
Mangels. 

There  was  no  fraud  shown  in  the  **McEnerney  action," 
nor  in  the  conduct  of  Mr.  Osmont  between  the  time  of  the 
signing  of  the  decree  of  distribution  and  his  death.  It  is 
undisputed  that  the  possession  of  the  land  was  and  of  right 
would  be  for  many  years  in  persons  other  than -the  owner  of 
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the  fee.  There  is  nothing  significant,  therefore,  in  Mr.  Os- 
mont's  failure  to  record  the  deed  from  Mangels,  or  in  the 
omission  from  that  deed  of  a  description  referring  specifically 
to  the  decree  of  distribution.  But  in  any  event,  the  conceal- 
ment of  his  claim  of  title  could  have  worked  no  injury  to 
appellants.  Its  only  effect  would  be  to  postpone  the  running 
of  the  statute  of  limitations  against  them.  Respondents  did 
not  acquire  title  by  the  decree  in  Osmont  v.  All  Persons, 
That  decree  establisKed  their  title,  and  if,  as  appellants  con- 
tend, they  hold  the  naked  title  in  trust  for  said  appellants, 
they  must  be  trustees  by  reason  of  the  fraud  of  their  ancestor 
or  his  grantor  in  securing  distribution  through  the  residuary 
clause  of  the  decree  in  the  Estate  of  Heydenfeldt.  But  the 
finding  of  the  superior  court  on  that  subject  is  sustained,  and 
is  contrary  to  the  contentions  of  appellants. 

The  conclusion  we  have  reached  regarding  the  findings 
upon  the  matter  of  the  alleged  fraud  make  it  unnecessary 
for  us  to  comment  upon  the  finding  that  the  statute  of  limi- 
tations was  a  bar  to  any  recovery  in  this  case. 

The  judgment  and  order  are  afiSrmed. 

Wilbur,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  2567.    Department  Two. — September  3,  1918.] 

LAWRENCE  L.  WOLFSEN,  Appellant,  v.  MARY  SMYER, 
Administratrix,  etc.,  et  al..  Respondents. 

Contracts — Ageeement  to  Maes  Wh^l— €Jpecipic  Peepor mange. — Prior 
to  the  addition' of  subdivision  7  to  section  1624  of  the  Civil  Code 
in  the  year  1905  an  oral  promise  to  convey  an  estate  by  will  was  en- 
forceable in  equity  under  certain  conditions,  and  is  still  enforceable 
where  the  promise  was  made  prior  to  that  time. 

Id. — ENroRCEABiLiTY  OP  Contract — Change  of  Condition — Equity. — 
Courts  of  equity  will,  under  special  circumstances,  enforce  a  contract 
to  make  a  will  where  in  reli^-nce  upon  the  contract  the  promisee  has 
ehanged  his  condition  and  relations  so  tliat  a  refusal  to  complete  the 
agreement  would  be  a  fraud  upon  him. 

Id. — Inadequacy  op  Consideration — Findings  Supported  by  Evidenci. 
In  thia  action  to  impress  a  trust  on  all  of  the  property  of  the  de- 
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fendant's  intestate  based  upon  an  alleged  verbal  agreement  to  leave 
the  property  to  the  plaintiff,  it  is  held  that  the  evidence  fails  to  show 
that  adequacy  of  consideration  sufficient  to  warrant  specific  perform- 
ance. 

Id. — Existence  of  Oontbaot — ^Finding  Unnecessaby. — ^Where,  in  an 
action  to  impress  a  trust  on  all  the  property  of  a  deceased  person 
based  upon  an  alleged  verbal  agreement  to  will  the  property  to  the 
plaintiff,  it  is  found  that  the  plaintiff  is  not  entitled  to  relief  by 
reason  of  the  inadequacy  of  the  consideration,  it  is  not  neeessary 
in  order  to  sustain  the  judgment  to  find  as  to  whether  the  alleged 
agreement  was  in  faet  made. 

Id. — Immaterial  Findings. — Whra  there  are  sufficient  findings  on  issues 
made  in  the  case  to  support  a  judgment,  it  is  immaterial  that  there 
is  no  finding,  or  an  erroneous  finding,  on  some  other  issue  which,  if 
made,  or  differently  made,  Would  not  compel  any  different  conclusion 
from  that  reached  by  the  findings  which  were  actually  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Merced  County.    P.  B.  Ogden,  Judge  Presiding, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Peck,  Bunker  &  Cole,  and  Ostrander,  Tuttle,  QriflBn  & 
Shaffer,  for  Appellant 

E.  A.  Williams,  O.  O.  Oraham,  and  Croop  &  Croop,  for 
Respondents. 

LORIQAN,  J. — The  claim  of  appellant  in  this  action  is  that 
Silas  Bowman,  now  deceased,  and  himself,  in  1890,  while  ap- 
pellant was  a  minor,  entered  into  a  verbal  agreement  whereby 
plaintiff  wais  to  live  with  said  Bowman  during  the  lifetime 
of  the  latter  as  his  son,  and  help  and  work  and  care  for  him 
as  a  son,  and  attend  to  his  interests  as  such,  and  in  considera- 
tion thereof  said  Bowman  would  at  his  death  leave  all  his 
property  to  the  plaintiff;  that  plaintiff  faithfully  performed 
aU  the  conditions  and  terms  of  the  agreement  on  his  part  to 
be  performed  as  a  dutiful,  affectionate,  and  considerate  son 
should  do;  that  notwithstanding  said  full  performance  on  the 
part  of  plaintiff,  said  Silas  Bowman  died  without  having 
made  any  conveyance  of  his  property  to  plaintiff  or  any  will 
disposing  of  the  same  in  his  favor,  but,  on  the  contrary,  died 
intestate.  Based  on  this  claim  plaintiff  brought  this  action 
to  have  a  trust  impressed  on  all  the  property  left  by  decedent 
in  his  favor,  and  from  a  decree  adverse  to  him  and  an  order 
denying  his  motion  for  a  new  trial  he  appeals. 
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The  court  found  that  neither  in  1890  nor  at  any  other  time 
did  Silas  Bowman  agree  with  plaintiff  that  he  would  at  the 
time  of  his  death  give  or  leave  to  plaintiff  any  of  his  prop- 
erty owned  by  him,  and  that  it  was  not  true  that  plaintiff 
had  performed  all  the  provisions  and  covenants  of  the  alleged 
agreement  on  his  part  to  be  performed.  The  court  further 
found  that  the  claim  of  plaintiff  asserted  in  his  complaint 
that,  pursuant  to  said  alleged  agreement,  he  had  during  all 
the  years  from  1890  till  the  death  of  deceased  given  his 
efforts,  care,  services,  and  attention  to  the  affairs,  business, 
and  property  of  said  Bowman,  foregoing  all  opportunity  for 
his  own  personal  advancement,  profit,  and  improvement,  was 
not  true;  that  it  was  not  true  that  for  the  services  rendered 
by  said  plaintiff  to  said  Bowman  in  his  lifetime  compensa- 
tion could  not  be  made  in  money  or  that  the  same  were  not 
so  compensated. 

The  contention  of  the  appellant  here  is  that  the  evidence 
in  the  case  does  not  support  any  of  these  findings  as  made  by 
the  court,  but,  on  the  contrary,  clearly  showed  a  contract 
entered  into  between  Bowman  and  himself  as  claimed  by 
him  and  full  performance  thereof  on  the  part  of  plaintiff, 
and  that  the  court  erred  in  finding  differently. 

The  case  was  tried  by  Honorable  P.  B.  Ogden,  of  the  su- 
perior court  of  Alameda  County,  sitting  in  the  superior 
court  of  Merced  County,  and  in  disposing  of  the  case  in  that 
court  the  learned  judge  rendered  an  opinion  as  follows: 

**This  is  an  action  to  enforce  a  trust.  The  plaintiff  claims 
that  in  the  year  1890  he  engaged  with  one  Silas  Bowman  to 
give  his  attention,  labor,  and  services  to  said  Bowman,  in 
return  for  the  promise  of  said  Bowman  to  leave  to  said  plain- 
tiff all  of  the  property  possessed  by  him,  said  Bowman,  at 
the  time  of  his  death. 

"From  the  testimony  of  plaintiff  it  appears  that  with  his 
father  and  two  sisters  he  migrated  to  America  from  Germany 
in  the  fall  of  1881. 

**The  father  was  a  widower  and  the  three  children  were 
small — the  plaintiff  about  seven  years  of  age,  having  been 
bom  in  1874.  Upon  the  advent  of  the  family  to  this  country 
they  went  to  the  residence  of  Henry  Wolfsen,  an  uncle  of 
the  plaintiff.  In  December  of  1881,  or  the  first  part  of  Janu- 
ary, 1882,  this  uncle  took  his  nephew,  this  plaintiff,  to  the 
home  of  Silas  Bowman,  where  he  was  installed  as  a  member 
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thereof.  Silas  was  a  bachelor,  residing  with  his  niece  on  a 
ranch  in  Merced  County.  What  arrangements  were  made 
between  Henry  and  Silas  for  the  keeping  of  plaintiflf,  the 
plaintiff  did  not  know,  as  he  was  unable  to  understand  the 
English  language,  in  which  the  conversation  between  the 
older  men  was  carried  on. 

**It  appears  that  the  father  of  the  plaintiff  on  his  arrival 
here  had  but  little  of  this  world's  goods  and  was  without  any 
means  of  earning  the  livelihood  for  the  family  except  through 
his  manual  labor.  So  pressed  was  he  for  funds  that  he  was 
compelled  to  place  one  of  his  daughters  with  a  family  and 
the  other  found  lodgment  in  an  institution. 

''In  the  family  of  Silas  the  plaintiff  was  made  welcome 
and  took  the  place  of  a  son.  He  did  many  of  the  chores, 
brought  in  wood,  cooked  meals  on  occasions,  washed  dishes, 
and  clothes,  and  as  he  matured  in  years  gave  of  his  advice 
freely,  to  Silas,  when  that  advice  was  sought. 

''During  his  residence  in  the  Bowman  home  the  plaintiff 
went  regularly  to  school,  there  first  learned  the  English  lan- 
guage, and  at  the  age  of  twenty-one  or  two  graduated  from 
the  grammar  grades. 

"During  the  minority  of  plaintiff  his  wants  were  supplied 
by  Silas,  who  bought  the  school  books  necessary,  gave  to 
plaintiff  such  money  as  he  needed,  and  apparently  did  every- 
thing that  a  father  ordinarily  does  for  a  son. 

"It  also  appears,  that  Silas  indulged  his  foster  son,  the 
plaintiff,  in  outdoor  sports,  and  gave  to  him,  as  well,  the 
privilege  of  earning  money  on  his  own  account.  In  this  con- 
nection it  appears  that  the  plaintiff  worked  on  neighboring 
farms,  sold  watermelons,  killed  coyotes  for  bounty,  and  in 
other  ways  made  spending  mon^  for  himself. 

"The  father  of  plaintiff  in  1887,  or  1888,  left  Merced  and 
went  to  the  Eittleman  Plains,  and  it  appears  in  evidence  that 
in  1890  he  sent  a  communication  to  the  plaintiff,  suggesting 
that  the  plaintiff  join  him  there.  This  was  communicated 
to  the  decedent  Silas,  and  it  is  claimed  by  the  plaintiff  that 
Silas  then  asked  the  plaintiff  if  he  desired  to  go  with  his 
father,  and  on  being  answered  in  the  negative  then  said,  if 
the  plaintiff  would  stay  with  him — Silas — and  help  him  on 
the  place,,  upon  the  death  of  Silas,  he — Silas — ^would  leave 
all  his  property  to  plaintiff.  Plaintiff  avers  that  said  Silas 
repeated  this  promise  on  sundry  occasions  thereafter. 
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"After  graduating  from  the  grammar  grades  the  plaintiflf 
bought  some  well-boring  tools,  and  commenced  taking  con- 
tracts for  sinking  wells.  The  money  to  make  the  purchase, 
it  may  be  assumed,  was  the  result  of  the  savings  of  the  plain- 
tiff while  a  minor.  For  about  a  year  and  one-half  the  plain- 
tiff followed  this  latter  vocation,  still  living  with  Silas,  and 
performing  about  the  place  much  of  the  same  work  as  there- 
tofore, and  adding  to  his  patrimony  by  investing  in  livestock. 

**In  1898,  the  plaintiff  made  a  trip  to  Alaska  for  the  pur- 
pose of  looking  over  that  field,  and,  if  possible,  of  bettering 
himself  there.  His  money  on  hand  was  about  $375;  one 
hundred  dollars  of  which  was  loaned  him  by  Silas,  and  $275 
the  result  of  his  earnings.  The  trip  was  made  with  full 
consent  of  Silas.  In  Alaska  the  plaintiff  stayed  one  year, 
earning  enough  money  to  pay  his  way  and  returning  with 
about  four  hundred  dollars.  With  this  sum  he  returned  to 
Silas  the  one  hundred  dollars  advanced  by  him,  and  resumed 
the  old  life  upon  the  farm,  and  there  remained  for  a  short 
time,  when  again,  with  the  consent  and  advice  of  Silas,  the 
plaintiff  made  a  trip  to  his  father  at  Eittleman  Plains.  There 
it  was  proposed  that  the  plaintiff  file  on  a  homestead  in  the 
government  domain. 

**This  was  done  in  February,  1900,  and  the  land  entered 
upon  was  improved  by  a  small  cabin  purchased  by  the  plain- 
tiff in  compliance  with  the  necessities  of  the  act  of  Congress. 
The  plaintiff  states,  however,  that  the  time  he  was  away  from 
the  Bowman  place  was  only  about  two  weeks,  although  it  was 
his  intention  at  the  time  of  making  the  entry  to  comply  with 
the  law  as  to  residence,  etc.  Prior,  however,  to  this  entry, 
and  in  1898,  lie  had  purchased  160  acres  of  land  adjoining 
the  Bowman  place,  paying  therefor  $250. 

"During  this  time  it  appears  that  the  plaintiff  and  Silas 
had  stock  which  used  the  lands  of  Bowman  and  plaintiff  in 
common.  The  holdings  of  the  plaintiff  were,  in  1902,  aug- 
mented by  his  purchase  of  an  additional  160  acres  of  land, 
for  which  he  paid  $975,  and  by  a  further  purchase  in  1903 
of  still  another  quarter-section,  costing  $1,175. 

"In  1904,  plaintiff  married  and  took  his  bride  with  him  to 
the  Bowman  place,  where  the  three,  Silas,  the  plaintiff,  and 
his  wife,  remained  until  1907. 

"During  this  time  part  of  the  household  expenses  were 
borne  by  plaintiff  and  part  by  Silas.    The  wife  of  plaintiff 
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contributed  tcf  the  domestic  happiness  and  economy  by  the 
usual  wifely  duties.  It  appears  that  no  stated  amount  was 
fixed  upon  as  the  share  of  the  plaintiff,  and  he  cannot  tell 
just  what  amount  he  paid  in  as  his  contribution  to  the  ex- 
penses of  the  family.  During  all  of  this  time  down  to  1907 
the  plaintiff  bought  and  sold  stock  and  used  in  common  with 
Bowman  these  lands  for  pasture.  In  1907,  at  the  suggestion 
of  Bowman,  the  plaintiff  moved  to  a  house  on  one  of  the 
quarter-sections,  taking  with  him  thirty-five  head  of  stock, 
which  belonged  to  him,  Bowman  being  the  possessor  of  about 
seventy  or  seventy-five  head.  From  this  new  home  plaintiflf 
continued  the  business  of  well-boring  and  cattle-raising,  and 
in  1908  added  to  his  possessions  by  a  further  purchase  of 
160  acres,  this  time  buying  from  Silas.  Part  of  the  time 
to  1907  the  decedent  Silas  was  away  visiting  in  the  eastern 
states,  and  during  such  time  the  plaintiff  was  in  charge  of 
the  ranch  of  Bowman,  or  gave  it  some  supervision,  when  it 
had  been  rented  by  Bowman. 

^' In  1912,  decedent  Silas  made  a  trip  to  Honolulu,  and  in 
1913  made  another  to  San  Diego,  at  which  latter  place  he 
died  from  paralysis.  February,  1914,  was  the  date  of  death. 
Thfe  estate  left  by  him  was  approximately  thirty  thousand 
dollars.  In  August,  1913,  before  leaving,  decedent  Silas 
made  a  lease  to  plaintiff  of  his  ranch  of  750  acres  at  the 
agreed  price  of  eighty  cents  per  acre.  The  lease  was  for  one 
year  with  the  privilege  of  three.  A  portion  of  the  Bowman 
place,  about  fifty  acres,  was  reserved  from  the  lease,  whereon 
was  the  house  and  surroundings,  but  it  appears  that  even 
this  reservation  was  not  actual,  as  the  plaintiff  had  the  privi- 
lege of  it  except  when  occupied  by  Silas. 

**Upon  telegraphic  advice  from  San  Diego,  that  Silas  Bow- 
man was  in  extremis,  the  plaintiff  accompanied  by  Thomas 
Scofield,  a  step-nephew  of  Silas,  journeyed  to  San  Diego,  and 
arrived  in  time  to  see  him  die.  Plaintiff  paid  the  hospital 
bills,  undertaker,  and  incidental  expenses  of  the  trip,  and 
was  repaid  by  the  administratrix,  upon  her  appointment. 

"Many  witnesses  were  examined  upon  the  trial  of  this 
case — forty-three  in  all. 

''More  than  thirty  witnesses  called  in  behalf  of  the  plain- 
tiff testified  as  to  the  faithfulness  of  the  plaintiff  in  his  de- 
votion to  decedent,  Silas,  and  to  the  expressions  of  affection 
of  Silas  toward  the  plaintiff.    To  many  of  them  Silas  had 
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declared  that  the  relatives  should  get  nothing,  and  that  his 
ranch  and  property  should  go  to  the  plaintiff  on  his  death. 
To  many  of  his  friends  Silas  declared  that  he  had  already 
made  deeds  to  the  plaintiff  and  that  they  were  contained  in 
a  tin  box  then  in  a  Merced  bank. 

''One  or  two  witnesses  stated  that  Silas  had  declared  that 
he  had  promised  the  boy — ^meaning  the  plaintiff — ^to  give  him, 
the  plaintiff,  the  property  on  the  death  of  him — Silas — ^in 
return  for  the  labor  of  plaintiff. 

''From  the  testimony  of  all  the  witnesses  it  does  affirma- 
tively appear  that  Silas  Bowman  had  a  sincere  affection  for 
his  foster  son — ^the  plaintiff — ^and  often  expressed  the  inten- 
tion of  leaving  all  of  his  property  to  him  except  that  he^— 
Silas — ^intended  to  aid  Thomas  Scofield  to  some  extent. 

"It  further  appears  from  the  evidence  that  upon  the  return 
of  the  plaintiff  and  said  Scofield  from  San  Diego  with  the 
remains  of  Silas,  a  meeting  of  some  of  those  inter- 
ested in  the  estate  was  held  in  the  office  of  W.  B.  Groop,  a 
practicing  attorney  of  Merced.  Before  the  meeting  Mr. 
Croop,  who  had  for  several  years  acted  as  the  attorney  for 
the  decedent^  Silas  Bowman,  went  to  the  bank  which  held  the 
papers  of  the  decedent,  secured  the  tin  box  in  which  they  were 
contained,  and  on  the  arrival  of  Thomas  Scofield  and  Mrs. 
Smyer,  niece  of  decedent,  the  plaintiff  proceeded  to  open  the 
aforesaid  box.  The  key  to  this  box,  it  appears,  was  held  by 
Scofield.  On  opening  the  box  neither  will,  deed,  nor  other 
paper  was  found,  which  could  throw  light  upon  the  intended 
disposition  of  the  property  of  Silas  Bowman.  Twice  after- 
ward the  box  was  inspected  with  no  better  results.  Mr. 
Groop  also  testified  that  he  had  never  drawn  any  deed 
wherein  Silas  Bowman  made  conveyance  to  the  plaintiff. 

* '  After  the  appointment  of  Mary  Smyer  as  administratrix  of 
the  estate  of  Silas  Bowman,  the  administratrix  requested  the 
plaintiff  to  give  to  her  the  lease  under  which  he  held  the  Bow- 
man ranch,  and  the  plaintiff  replied  that  he  could  not  comply 
as  this  lease  was  the  only  evidence  of  his  right  to  the  posses- 
sion thereof. 

"It  also  appears  in  evidence  that  at  another  time,  after 
said  appointment,  and  when  the  plaintiff  was  being  reimbursed 
for  his  outlay  on  the  San  Diego  trip,  he  was  asked  if  he  had 
any  other  claim  against  the  estate,  and  he  answered  in  the 
negative. 
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'^  Evidence  was  also  introduced  on  behalf  of  the  defendant 
tending  to  show  that  at  one  time  after  the  return  of  the  plain- 
tiff from  Alaska,  the  decedent,  Silas,  told  the  plain- 
tiff that  he  had  given  to  him  all  that  he — Silas — intended  to 
give  and  that  he  need  not  expect  more.  Other  witnesses  for 
the  defense  testified  that  the  plaintiff  had  informed  them  that 
he  did  not  expect  anything  from  the  estate  of  Silas  Bowman, 
because  Silas  had  too  many  relatives.  It  further  appears 
that  the  plaintiff  asked  of  the  attorney  for  the  administratrix 
if  he  could  hold  the  Bowiiian  place  under  the  lease. 

*' There  can  be  no  doubt  that  under  the  law  of  this  state  as 
it  existed  prior  to  1905,  an  oral  promise  to  convey  an  estate 
by  will,  under  certain  circumstances,  was  enforceable  in 
equity,  and  is  still  enforceable,  where  the  promise  was  made 
prior  to  said  date. 

'^n  the  case  of  Owens  v.  McNally,  113  Cal.  449,  [33 
L.  R.  A.  369,  45  Pac.  711],  Mr.  Justice  Henshaw,  speaking 
for  the  supreme  court,  said  (quoting  Jaffe  v.  Jacobsor^  48 
Fed.  21,  [1  C.  C.  A.  24] ) :  'We  concede  the  law  to  be  that  a 
court  of  equity  will  specifically  enforce  a  promise  to  leave  to 
another  the  whole,  or  a  definite  portion  of  one's  estate  as  a 
reward  for  peculiar  personal  services  rendered,  or  other  acts 
done  by  the  promisee,  which  are  not  susceptible  of  a  money 
valuation ,  and  were  not  intended  to  be  paid  for  in  money, 
provided  the  consideration  has  been  substantially  received  at 
the  promisee's  death.'  (Through  inadvertence  the  word 
'promisee's'  was  quoted  in  the  California  case  instead  of 
'promisor's.') 

"And  in  ihe  opinions  in  Owens  v.  McNaUy  the  following 
language  was  also  used : 

"  'The  question  whether  relief  should  be  granted  or  denied 
in  a  particular  case  addresses  itself  peculiarly  to  the  con- 
science of  the  chancellor.' 

"And  the  rule  laid  down  in  'Pomeroy  on  Specific  Perform- 
ance' is  cited  with  approval  in  McCabe  v.  Healy,  138  Cal.  84, 
[70  Pac.  1008],  as  follows: 

"  'Courts  of  equity  will  under  special  circumstances  en- 
force a  contract  to  make  a  will  .  .  .  where  in  reliance  upon 
the  contract,  the  promisee  has  changed  his  condition  and  rda- 
tions  so  that  a  refusal  to  complete  the  agreement  would  be  a 
fraud  upon  him/ 
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"In  addition,  before  such  enforcement  can  be  had,  the  court 
will  be  more  strict  in  examining  into  the  nature  and  circum- 
stances of  such  agreements  than  any  others,  and  will  require 
very  satisfactory  proof  of  the  fairness  and  justness  of  the 
transaction.  (McCabe  v.  Healy,  supra.  See,  also,  Owens  v. 
McNMy,  supra;  Flood  v.  Templetan,  148  Cal.  374,  [83  Pac. 
148] ;  Baumann  ▼.  Kusia^,  164  Gal.  582,  [44  L.  B.  A.  (N.  S.) 
756,  129  Pac.  986].) 

**The  strictness  with  which  courts  of  equity  look  upon  such 
agreements  has  its  philosophy  in  the  rule  that  the  stability  of 
the  possession  and  title  to  property  must  be  preserved.  Mr. 
Justice  Melvin  in  Btowc  v.  Connor,  167  Cal.  722,  [141  Pac. 
218],  says:  'It  is  asserted  that  this  is  a  class  of  cases  some- 
times arising  in  fraud  and  abounding  in  perjury.' 

**But  while  this  observation  may  have  no  just  application  to 
this  case  at  bar,  yet  the  rule  that  oral  contracts  affecting  title 
to  real  estate  are  enforceable  in  equity,  doubtless  gives  vigor 
to  the  art  of  imagination  and  the  science  of  auto-suggestion. 

**The  legislature  realizing  this,  in  1905  provided  by  statute 
that  agreements  to  devise  or  bequeath  property  must  be  in 
writing.     (Civ.  Code,  sec.  1624.) 

''Prom  the  foregoing  statement  of  the  facts  in  the  case  it 
will  be  seen  that  considerable  doubt  exists — ^viewing  the  testi- 
mony most  favorably  to  the  plaintiff — ^whether  a  case  has  been 
made  out  authorizing  the  extraordinary  remedy  sought  by 
plaintiff. 

"The  case  at  bar  is  more  nearly  like  the  case  of  Ba^nmnn 
V.  Kusian,  supra,  than  any  other  decided  by  our  supreme 
court.  In  the  case  cited  two  girls  were  taken  into  the  family 
by  their  benefactress,  and  it  was  claimed  by  them  that  their 
benefactress  agreed  to  make  them  heirs  of  her  estate  if  they 
complied  with  her  wish  to  come  west  with  her.  The  court 
said:  *We  are  of  the  opinion  that  it  also  sufficiently  appears 
that  there  was  no  such  showing  of  adequacy  of  consideration 
for  the  alleged  promise  ...  as  to  appeal  to  a  court  of  equity 
as  requiring  specific  performance  in  the  face  of  the  rule  that 
the  contract  must  be  just  and  fair.' 

"In  the  case  at  bar  the  plaintiff  gave  up  nothing  oi  value 
to  become  an  inmate  of  Silas  Bowman's  home.  Unable  to 
speak  the  English  language,  he  was  there  taught  it.  Care- 
fully nurtured  by  loving  hands,  he  received  also  an  education 
at  the  expense  of  his  benefactor.    Small  wonder  was  it,  that 
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when  in  1890  the  father  of  the  plaintiff  sought  to  gather  to- 
gether his  children,  that  the  plaintiff  revolted  and  would  not 
return.  Hfs  affections  had  been  won  by  his  foster  parent, 
and  this  fact  best  portrays  the  kindness  of  Silas  Bowman. 

*' Unlike  the  case  of  McCdbe  v.  Healy,  supra,  the  plaintiff 
did  not  give  his  entire  time  or  services  to  Silas.  During  the 
period  of  plaintiff's  minority  he  had  ample  time  to  work  for 
others,  and  did  so.  As  one  of  the  witnesses  for  the  plaintiff 
testified,  *he* — Silas  Bowman — ^'told  me  that  there  was  not 
much  work  on  the  ranch  and  he  wanted  to  have  Lawrence  go 
out  and  work  that  he  might  understand  the  value  of  money.* 

"That  the  lessons  taught  by  the  foster  parent  found  lodg- 
ment in  a  fruitful  field  is  shown  by  the  fact  that  in  1907  the 
plaintiff  had  in  livestock  almost  one-half  the  number  owned 
by  his  foster  parent,  and  land  in  proportion. 

**So  does  it  appear  that  in  every  venture  of  the  plaintiff  to 
better  his  condition  he  had  the  active  co-operation  of  Silas. 

**No  thought  of  self-aggrandizement  possessed  Silas  Bow- 
man when  the  welfare  of  the  plaintiff  was  concerned,  and  the 
court  can  only  marvel  that  no  provision  was  made  carrying 
out  the  expressed  intention  of  Silas  Bowman  to  provide  well 
for  his  protege. 

*'That  the  plaintiff,  after  his  graduation  from  the  grammar 
school,  looked  to  his  own  emolument,  there  seems  to  be  no 
doubt.  The  venture  in  well-boring,  the  acquisition  of  stock 
and  land,  in  which  Silas  Bowman  had  no  interest,  so  indi- 
cates. The  trip  to  Alaska  was  likewise  taken  to  provide  the 
financial  interest  of  plaintiff  solely. 

"The  work  and  services  of  plaintiff  from  the  age  of  seven 
years  to  twenty-one  must  have  been  of  inconsiderable  value 
as  opposed  by  the  return  given  him  in  the  way  of  education, 
and  comfort  and  nurture.  And  when  we  consider  the  fact 
that  during  all  of  this  time  of  minority  the  plaintiff  had  the 
privilege  of  earning  money  for  himself,  we  must  conclude 
that  the  net  value  to  Silas  Bowman  of  the  services  of  the 
plaintiff  was  small  and  was  capable  of  estimation  in  dollars 
and  cents.  The  value  of  the  services  of  the  plaintiff  to  his 
foster  parent  after  majority  was  negligible.  A  careful  peru- 
sal of  the  testimony  fails  to  show  any  considerable  service 
performed  by  the  plaintiff  for  Silas  Bowman  after  the  trip  to 
Alaska,  while  it  does  appear  that  Silas  loaned  to  his  foster 
child  money  and  otherwise  cared  for  him. 
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*'If,  then,  the  case  at  bar  does  not  portray  such  a  one  (even 
viewed  most  strongly  for  plaintiff)  as  appeals  to  the  eon- 
science  of  a  chancellor  to  award  specific  performance,  it  be- 
comes unnecessary  to  declare  upon  the  weight  of  evidence. 
But  in  passing  it  is  not  improper  to  say  that  evidence  of  the 
declaration  of  the  plaintiff  to  the  effect  that  he  'expected 
nothing  from  the  estate  of  Silas,'  and  that  'he  had  no  claim 
against  it,'  are  inconsistent  with  the  idea  that  a  binding  ob- 
ligation had  been  assumed  by  Silas  Bowman  to  leave  all  of 
his  estate  to  the  plaintiff.  .  •  . 

''It  follows  from  the  views  expressed  that  the  plaintiff  is 
not  entitled  to  the  remedy  sought." 

An  examination  and  consideration  of  the  record  on  appeal 
under  the  claims  made  by  appellant  for  a  reversal  satisfies  us 
that  in  the  foregoing  decision  of  the  case  after  submission  to 
him  the  trial  judge  stated  all  the  material  facts  in  evidence 
and  correctly  applied  the  law  to  them.  It  also  fully  answers 
the  objections  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  findings  challenged  and  the  further  claim  that  the  find- 
ings do  not  support  the  judgment.  We  are  fully  satisfied 
with  the  reasoning  and  conclusions  of  the  trial  court  and  the 
opinion  of  the  judge  thereof  embodying  them  is  hereby 
adopted  as  the  opinion  of  this  court. 

It  will  be  observed  that  in  writing  the  opinion,  though  re- 
citing the  facts,  the  court  devotes  but  little  discussion  to  the 
question  whether  the  contract  asserted  by  appellant  to  have 
been  made  with  Silas  Bowman  was  in  fact  made,  the  view  of 
the  court  being  that  even  if  such  contract  had  been  made, 
still,  the  case  presented  by  appellant  was  not,  for  the  reasons 
given  by  the  court  and  sanctioned  by  the  authorities,  of  such  a 
character  as  would  warrant  specific  performance.  After  the 
filing  of  its  opinion  and  when  the  court  came  to  make  findings 
it  found,  however,  that  the  contract  asserted  by  appellant  as 
having  been  entered  into  between  himself  and  the  deceased 
had  not  been  made,  and  one  of  the  claims  of  the  appellant  is 
that  this  finding  is  not  supported  by  the  evidence,  but  is  con- 
trary thereto.  While  we  think  that  there  was  sufficient  evi- 
dence in  the  case  warranting  the  court  in  making  the  finding 
it  did,  still,  whether  that  finding  was  or  was  not  correctly 
made  could  not  affect  the  judgment  The  other  findings 
made,  with  or  without  any  finding  on  the  issue  of  the  making 
or  nonmaking  of  the  contract,  support  the  judgment,  and  the 
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rule  is  that  when  there  are  sufficient  findings  on  issues  made 
in  the  case  to  support  a  judgment  it  is  immaterial  that  there 
is  no  finding,  or  an  erroneous  finding,  on  some  other  issue 
which,  if  made,  or  differently  made,  would  not  compel  any 
different  conclusion  from  that  reached  by  the  findings  which 
were  actually  made. 

One  point  on  a  ruling  as  to  evidence  is  made.  The  court 
refused  to  reopen  the  case  on  the  motion  of  counsel  for  appel- 
lant in  order  that  he  might  introduce  in  evidence  a  deed  from 
one  Bent  to  appellant,  made  October  4,  1899.  A  witness  for 
respondent— rElmer  Hill — ^had  testified  that  he  heard  Silas 
Bowman,,  in  July  or  August,  1898,  or  1899,  say  to  plaintiff: 
.  ''You  had  better  move  to  your  own  place,''  and  the  averred 
purpose  of  the  intended  oflfer  of  the  deed  by  plaintiff  was  to 
contradict  this  witness  by  showing  that  appellant  had  not  at 
the  dates  mentioned  by  tiie  witness  Hill  any  place  of  his  own 
to  move  to,  not  having  acquired  the  deed  from  Bent.  As  the 
witness  Hill  was  not  at  all  confident  as  to  the  exactness  of  the 
dates  given  by  him,  this  evidence  would  have  been  of  doubtful 
efficacy  as  impeaching  testimony.  The  matter  of  these  dates 
did  not  affect  the  substance  of  the  statement  made  by  Bow- 
man, and  even  if  it  waa  error  to  have  refused  it,  it  was  too 
trivial  to  warrant  a  reversal  of  the  judgment. 

The  judgment  appealed  from  is  afSrmed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 


[Sac.  No.  2574.    Department  Two. — September  5,  1918.] 

MARYSVILLB  WOOLEN  MILLS  (a  Corporation),  Re- 
spondent,  v.  CHESTER  A.  SMITH,  Marshal,  etc.,  et  al., 
Defendants;  WALDO  S.  JOHNSON,  Appellant. 

QuiETiNo  Title  —  Invalidity  op  Tax  Sale  —  Findino  —  Ownebshif  of 
Peoperty. — In  an  action  to  remove  a  cloud  upon  the  title  to  real 
property  through  the  issuance  of  a  certificate  of  sale  at  a  delinquent 
tax  sale,  a  finding  that  the  plaintiff  was  the  owner  of  the  property 
is  necessarily  a  determination  that  the  sale  was  void. 

Taxation — Peoceedinqs  Under  Repealed  Law — Disturbance  of  Titlbs 
— Attitude  of  Courts. — Where  a  fity  for  nearly  half  a  century  has 
been  proceeding  on  the  theory  that  a  repealed  tax  law  bound  it  in  aB 
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tax  proceedings,  and  under  it  bas  been  making  its  assessments,  levy- 
ing its  taxes,  selling  at  delinquent  sales,  and  making  deeds  to  pur- 
chasers, a  court  will  be  particularly  loath  to  disturb  such  condition 
and  unsettle  titles,  and  will  do  so  only  when  a  clear  necessity  for 
deciding  the  point  shall  arise. 

Id. — Sale  Before  Delinquency — Void  Sale. — ^tJnder  section  3746  of  the 
Political  Code  as  it  stood  in  1876,  providing  that  taxes  shall  become 
delinquent  on  the  first  Monday  in  January  next  thereafter,  a  sale  for 
taxes  made  December  4th  was  void. 

lb. — Chanqs  of  Law  by  Obdinance — Burden  of  Proof.— In  an  action 
to  remove  a  cloud  upon  title  to  real  property  through  the  issuance  of 
a  certificate  of  sale  at  a  delinquent  sale  made  by  a  city  assessor,  the 
burden  is  upon  the  defendant  to  sustain  his  claim  that  the  general 
law  had  been  modified  or  changed  by  municipal  ordinances. 

L). — Evidence — Ordinances — Judicial  Notice. — The  supreme  court  can- 
not take  judicial  notice  of  city  ordinances  in  a  proceeding  originating 
ii\  the  superior  court. 

Id.— Void  Sale— Beimbursement  of  Purchaser. — ^In  an  action  to  re- 
move a  cloud  upon  title  through  the  issuance  of  a  certificate  of  sale 
at  a  delinquent  tax  sale,  the  defendant,  where  the  sale  is  found  to  be  , 
void,  is  only  entitled  to  be  reimbursed  for  what  he  has  actually  paid 
out  and  interest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yulia 
County,  and  from  an  order  denying  a  new  trial.    Eugene  P.  , 
McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Evan  J.  Hughes,  W.  E.  Davies,  and  Downey,  Pullen  & 
Downey,  for  Appellant. 

W.  H.  Carlin,  for  Respondent 

LORIGAN,  J. — ^Two  other  cases  on  appeal — California 
Midland  By,  Co,  v.  Smith,  and  Martin  v.  Smith,  post,  p.  812, 
[175  Pac.  16] — ^involve  the  same  controlling  points  as  are  em- 
braced in  this  appeal,  and  by  stipulation  of  all  parties  are 
submitted  to  abide  the  decision  on  the  appeal  under  present 
consideration. 

This  action  was  brought  to  remove  a  cloud  upon  the  title  of 
the  plaintiff  to  certain  property  in  Yuba  County  through  the 
issuance  of  a  certificate  of  sale  to  defendant  Johnson  at  a  de- 
linquent tax  sale  and  to  enjoin  the  issuance  of  a  tax  deed  on 
the  certificate. 
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The  court  entered  a  decree  declaring  the  tax  sale  and  tax 
certificate  issued  thereon  invalid,  enjoined  the  issuance  of  a  tar 
deed,  but  required  that  plaintiff  pay  to  defendant  Johnson  the 
sum  of  $641.91,  the  amount  due  for  taxes  and  paid  by  him 
for  the  property  at  the  tax  sale.  The  defendant  Johnson 
appeals  from  this  decree  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  only  attack  made  on  this  appeal  is  on  the  findings. 
The  court  found  that  plaintiff  was  the  owner  of  the  real  and 
personal  property  involved  in  the  tax  sale  which,  it  may  be 
here  remarked,  was  necessarily  a  determination  that  the  tax 
sale  to  appellant  was  void.  It  further  found,  among  other  pro- 
ceedings eventuating  in  the  sale  of  the  property  for  delin* 
quent  taxes,  that  the  tax  collector  of  the  city  of  Marysville 
published  in  a  specified  newspaper  a  notice  stating  that  taxes 
fixed  and  levied  against  the  property  of  the  plaintiff  would 
be  delinquent  on  October  3,  1914;  that  thereafter  said  taxes 
not  having  been  paid,  said  tax  collector  published,  for  the 
proper  time  required  by  law,  a  delinquent  tax  notice  which, 
provided  for  the  sale  of  the  property  on  the  3d  of  December, 
1914;  that  at  no  time,  however,  did  said  tax  collector  make  or 
file  with  the  city  clerk  of  the  city  of  Marysville,  or  with  any 
other  person,  or  in  any  oflBce,  or  at  all,  any  copy  of  the  pub- 
lication aforesaid,  or  any  affidavit  attached  thereto,  or  any 
proof  of  any  such  publication;  that  said  sale  was  advertised 
and  noticed  for  December  3,  1914,  but  on  said  last  date  wan 
postponed  till  the  fourth  day  of  December,  1914;  that  said 
tax  collector  neither  gave,  nor  caused  to  be  given,  any  notice 
of  the  said  postponement  of  sale ;  that  on  December  4th  a  sale 
was  had  and  the  property  herein  was  sold  to  defendant 
Johnson  and  a  certificate  of  sale  issued  to  him ;  that  on  De- 
cember 2, 1915,  the  plaintiff,  through  its  attorneys,  offered  in 
writing  to  pay  defendant  Johnson  the  amount  of  money  paid 
by  him  upon  the  sale  of  the  property,  together  with  interest 
thereon,  and  fifty  per  cent  additional  for  the  purpose  of  re- 
deeming from  said  tax  sale,  and  offered  to  pay  any  other  sum 
that  defendant  Johnson  might  claim  was  necessary  for  a  re- 
demption, but  that  said  Johnson  refused  to  accept  any  sum 
except  upon  payment  by  plaintiff  to  him  of  the  sum  of  eleven 
thousand  dollars,  being  the  value  of  certain  personal  properly 
assessed  against  the  plaintiff  in  addition  to  the  assessment  of 
the  real  estate  and  which  purported  to  have  been  sold  with 
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the  real  property  to  said  defendant  Johnson  at  the  tax  sale 
above  mentioned. 

Upon  the  refusal  of  the  defendant  Johnson  to  accept  the 
redemption  money  tendered,  plaintiff  brought  this  action  with 
the  result  above  stated. 

At  the  threshold  of  this  appeal  we  are  asked  to  determine 
whether  the  law  governing  taxation  and  tax  proceedings  as 
it  existed  in  1876  applies  and  governs  with  reference  to  this 
tax  sale  made  in  1914,  or  whether  the  general  law  on  the  sub- 
ject of  taxation  and  a  sale  for  delinquent  taxes  existing  when 
the  sale  was  made  in  1914  is  to  prevail.  This  question  is 
sought  to  be  presented  under  the  charter  of  the  city  of  Marys- 
ville.  It  appears  that  the  city  of  Marysville  operates  under 
a  charter  granted  by  a  special  act  of  the  legislature  in  1876, 
and  which  expressly  provided  that  the  city  should  be  organ- 
ized with  the  powers  and  under  the  provisions  of  title  III  of 
the  Political  Code  of  this  state.  Section  4390,  part  of  title 
III,  provides,  among  other  things,  that  ^'the  mode  of  making 
out  the  list  and  of  certifying  the  value  of  property  and  of  col- 
lecting all  taxes  is  the  same  as  prescribed  in  this  code  for  as- 
sessing and  collecting  the  state  taxes."  In  harmony  with  this 
section  the  city  of  Marysville  has  been  levying  and  collecting 
its  taxes  and  making  delinquent  sales  and  certificates  and 
deeds  thereon  to  purchasers  under  the  tax  law  as  it  stood  in 
1876  unaffected  by  any  change,  alteration,  repeal,  or  amend- 
ment to  which  the  law  as  it  then  stood  has  been  subjected  dur- 
ing the  course  of  these  many  years.  The  tax  law  as  it  then 
stood  has  been  treated  as  incorporated  in  and  as  an  inflexible 
part  of  the  charter,  and  under  the  provisions  of  the  tax  law 
as  it  existed  in  1876  the  taxes,  sale,  and  tax  certificate  in  ques- 
tion here  were  levied  and  made,  and  appellant  Johnson  de- 
fends his  title  acquired  at  the  delinquent  sale  on  the  ground 
that  it  was  made  in  full  compliance  with  the  tax  law  govern- 
ing under  the  charter.  On  the  part  of  respondent  it  is 
asserted  that  it  was  not  the  intention  of  the  charter  provision 
that  the  city  should  be  bound  inflexibly  by  the  taxation  law 
of  1876,  but  that  it  was  subject  to  the  changes  of  the  code 
and  the  repeal,  modification,  or  amendment  of  the  tax  law, 
and  that  the  collection  and  levy  of  taxes  and  the  proceedings 
under  which  the  sale  here  in  question  was  made  and  the  sale 
itself  should  have  been  had  under  the  provisions  of  the  gen- 
eral taxation  law  as  it  existed  in  1914. 
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As  it  is  conceded  that  the  city  of  Marysville  for  nearly  half 
a  century  has  been  proceeding  on  the  theory  that  the  tax  law 
of  1876  bound  her  in  all  tax  proceedings,  and  under  it  has 
been  making  her  assessments,  leyying  her  taxes,  selling  at  de- 
linquent tax  sales,  and  making  deeds  to  purchasers  thereat^  a 
court  would  be  particularly  loath  to  disturb  this  condition  of 
affairs  and  unsettle  titles  based  on  tax  sales  heretofore  made, 
and  would  only  do  so  when  a  clear  necessity  for  deciding  the 
point  should  arise,  and  we  do  not  here  find  the  existence  of 
any  such  necessity.  It  is  conceded  if  the  tax  law  as  it  existed 
in  1914  applied  to  the  city  of  Marysville,  notwithstanding  the 
charter  provision,  that  the  tax  sale  here  involved  was  void 
because  there  is  no  pretense  that  any  of  the  proceedings  for 
taxation  or  collection  of  taxes  or  sales  for  delinquencies 
thereon  were  made  under  it.  As  to  the  tax  law  and  procedure 
existing  in  1876,  which  for  present  purposes  we  will  assume 
governed  as  to  the  sale  here  made,  we  are  satisfied  that  the 
tax  sale  and  the  certificate  thereunder  here  in  question  were 
void  for  failure  to  comply  with,  the  law. 

It  is  provided  by  section  3746  of  the  Political  Code  as  it 
stood  in  1876  and  as  incorporated  into  the  charter  of  Marys- 
ville that  ^' taxes  shall  become  delinquent  on  the  first  Monday 
in  January  next  thereafter,"  which,  of  course,  as  applied  to 
the  tax  sale  in  question  here  was  the  first  Monday  in  January, 
1915.  The  sale,  however,  as  we  have  pointed  out  was  made  to 
the  defendant  Johnson  on  December  4,  1914,  before  the  taxes 
were  delinquent,  and  necessarily  the  sale  was  void.  It  is  in- 
sisted by  the  appellant  that  while  no  change  was  made  in  the 
method  or  mode  provided  by  the  state  law  of  taxation,  that 
by  various  ordinances  of  the  city  of  Marysville  changes  with 
reference  to  the  dates  of  assessments,  delinquencies,  sales, 
and  other  matters  provided  for  in  the  tax  law  as  laid  down  in 
the  Political  Code  in  1876  were  made,  among  others,  one  with 
reference  to  the  date,  when  the  taxes  should  become  delin- 
quent, and  that  under  said  changes  the  sale  in  question  made 
here  on  December  4,  1914,  was  authorized.  Assuming  that 
the  city  of  Marysville  had  the  authority  to  change  the  state 
law  with  reference  to  taxation  to  the  extent  contended  for  by 
appellant,  the  trouble  in  this  case  is  that  there  is  no  evidence 
that  this  was  in  fact  done.  Appellant  likewise  insists  that 
the  burden  was  upon  the  respondent  to  make  proof  of  such 
ordinances,  and  relies  upon  the  presumption  that  ofiScial  duty 
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has  been  regularly  performed,  and  that  the  law  has  been 
obeyed  (Code  Civ.  Proe.,  sees.  1533,  1963,  subd.  6,  and  1981), 
in  aid  of  the  validity  of  the  tax  certificate.  The  burden  was 
not  upon  the  plaintiff  to  make  proof  of  such  ordinances.  It 
was  the  duty  of  the  appellant  to  show  that  the  general  law 
which  governed  upon  the  subject  had  been  modified  or 
changed.  Nor  in  this  case  can  the  presumption  which  the  ap- 
pellant attempts  to  invoke  of  duty  regularly  performed  and 
the  law  obeyed  have  any  force.  The  general  law  required 
that  the  tax  sale  be  made  on  the  first  Monday  in  January, 
1915.  The  certificate  of  the  tax  sale  produced  in  evidence, 
together  with  the  testimony  of  the  officer  who  made  the  sale, 
which  was  the  only  evidence  on  the  subject,  show  that  the  sale 
was  actually  made  on  the  4th  of  December,  1914,  and  at  a 
time  when  under  the  law  the  taxes  were  not  yet  delinquent. 
Notwithstanding  the  absence  of  anything  in  the  record  with 
reference  to  the  ordinances  claimed  to  have  been  passed  by 
appellant,  we  are  asked  to  take  judicial  notice  of  the  fact  that 
such  ordinances  were  passed.  But  we  cannot  take  judicial 
notice  of  the  ordinances  of  the  city  of  Marysville  in  a  pro- 
ceeding originating  in  the  superior  court.  If,  in  fact,  there 
were  ordinances  of  the  city  of  Marysville  existing  which  modi- 
fied the  provisions  of  the  general  law  with  reference  to  tax 
sales  which  were  expressly  incorporated  into  the  charter  of 
the  city  of  Marysville,  the  burden  of  proof  to  show  their  exist- 
ence was  upon  the  appellant.  {Metteer  v.  Smith,  156  Cal. 
574,  575,  [105  Pac.  735] ;  TUton  v.  Rv^sek,  171  Cal.  731, 
735,  [154  Pac.  860].) 

Without  consideration  of  the  other  attacks  made  upon  the 
validity  of  the  tax  sale,  we  are  satisfied  that  this  plain  dis- 
regard of  section  3746  of  the  Political  Code  as  to  the  date 
upon  which  tax  delinquency  occurs  vitiated  all  the  subsequent 
proceedings,  and  that  the  tax  sale  and  certificate  made  and 
issued  before  there  was  any  tax  delinquency  in  law  rendered 
them  void. 

Appellant  contends  that  the  tender  made  by  respondent  was 
insufficient,  but  as  the  tax  sale  and  certificate  were  void,  plain- 
tiff was  not  required  to  make  any  tender  to  defendant  at  all. 
All  defendant  was  entitled  to  was  to  be  reimbursed  for  the 
moneys  he  had  paid  out  in  purchasing  the  property  at  the 
sale  when  an  action  was  brought  by  the  owner  to  set  aside 
the  tax  certificate  and  deed.    He  complains,  also,  because  the 
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court  did  not  allow  him  in  addition  to  the  amount  paid  as 
the  actual  price,  $641.91,  interest  on  that  amount,  and  also 
fifty  per  cent  penalty  added,  thereto.  But  the  penalty  could 
only  be  collected  upon  redemption  from  a  valid  sale.  Here 
defendant  was  offered  that  amount  in  an  effort  to  redeem,  al- 
though the  tax  sale  was  void,  but  defendant  refused  to  accept 
it.  When  plaintiff  was  compelled  to  sue  to  remove  the  doud 
upon  his  title  the  defendant,  as  a  matter  of  equity,  was  only 
entitled  to  be  reimbursed  for  what  he  had  actually  paid  out 
as  the  purchase  price  and  whatever  subsequent  taxes  he  had 
paid  and  interest  thereon.  {Holland  v.  Hotchkiss,  162  Cal. 
366,  [L.  R.  A.  1915C,  492,  123  Pac.  258].)  What  he  had 
actually  paid  out  was  $641.91.  Ordinarily  the  purchaser 
would  be  entitled  to  interest  on  that  amount,  and  the  judg- 
ment here  might  be  modified  by  ordering  it  allowed  by  the 
court  below,  but  we  do  not  think  that  under  the  circumstances 
disclosed  here  we  will  disturb  the  judgment  even  by  a  modi- 
fication. The  trial  court  doubtless  took  the  view  that  as  the 
defendant  refused  to  take  more  than  he  was  entitled  to  when 
plaintiff  offered  to  redeem  from  the  illegal  sale  and  put  him 
to  the  trouble,  annoyance,  and  expense  of  bringing  an  action, 
no  rule  of  equity  would  be  violated  by  at  least  refusing  him 
interest. 
The  judgment  and  order  appealed  from  are  afSrmed. 

Melvin,  J.,  and  Wilbur,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Cfrim.  No.  2199.    In  Bank.— September  5,  1918.] 

In  the  Matter  of  the  Application  of  BERT  TANNER  for  a 
Writ  of  Habeas  Corpus. 

Criminal  Law— Imprisonment  op  Paboled  Prisonee  in  Sister  Stati — 
Credits. — ^Where  a  prisoner  in  the  state  prison  was  released  on  parole 
and  his  parole  subsequently  revoked  and  he  declared  to  be  an  escaped 
prisoner  by  reason  of  his  having  left  the  state  without  permission, 
and  thereafter  he  was  imprisoned  in  the  state  prison  of  a  sister  state 
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for  a  crime  committed  Hierein,  tbe  time  after  the  completion  of  the 
latter  term  of  imprisonment  that  he  was  held  a  prisoner  therein 
awaiting  the  arrival  of  officers  to  return  him  to.  this  state  to  com- 
plete his  term  of  imprisonment  cannot  be  taken  into  consideration 
as  constituting  imprisonment  in  partial  satisfketion  of  the  judgment. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  Supreme  Court  to  obtain  a  release  from  the  state 
prison. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bert  Tanner,  in  pro.  per.,  for  Petitioner. 

THE  COURT.— The  petition  sufficiently  shows  that  the 
term  of  imprisonment  in  the  state  prison,  which  petitioner 
was  lawfully  adjudged  to  suffer,  has  not  expired,  unless  he 
is  entitled  to  be  credited  with  certain  time  during  which  he 
was  confined  in  the  Ohio  state  prison  at  Columbus.  It  ap- 
pears that  while  imprisoned  in  the  California  state  prison  at 
San  Quentin  under  the  judgment,  he  was  released  on  parole, 
but  that  his  parole  was  subsequently  revoked,  and  he  was  de- 
clared an  escaped  prisoner,  because  he  had  left  the  state  of 
California  without  permission.  Subsequently,  upon  convic- 
tion of  a  crime  in  Ohio,  he  was  adjudged  to  a  term  of  im- 
prisonment in  the  Ohio  state  prison  at  Columbus.  Upon  the 
completion  of  his  term  of  imprisonment  there  he  claims  that 
he  was  held  a  prisoner  in  that  institution  for  six  months  and 
eighteen  days  further,  upon  request  of  the  California  authori- 
ties, waiting  the  arrival  of  California  officers  to  take  him  back 
to  the  California  state  prison  to  there  complete  his  term.  It 
is  this  six  months  and  eighteen  days  that  he  claims  should 
be  taken  into  consideration  as  constituting  imprisonment  in 
partial  satisfaction  of  the  judgment  of  imprisonment  in  the 
California  state  prison. 

Assuming  the  situation  to  have  been  as  alleged  by  him,  it  is 
clear  that  petitioner  was  not,  while  in  the  Ohio  prison,  im- 
prisoned in  execution  of  the  California  judgment,  and  that 
he  cannot  be  credited  with  any  portion  of  such  time. 

The  application  for  a  writ  of  habeas  corpus  is  denied. 
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[Crim.  No.  2154.    In  Bank.— September  5,  1918.] 

THE   PEOPLE,   Eespondent,    v.   EDWARD   S.   KEYES, 

Appellant. 

Criminal  Law — Muedkbt— Insanity— CJoNrLicr  op  Evidence — Appeal. — 
In  a  profiecution  for  the  crime  of  murder,  where  the  evidence  is  in 
Bubstantial  conflict  on  the  sole  defense  of  insanity  at  the  time  of 
the  commission  of  the  crime,  the  verdict  cannot  be  disturbed  on 
appeal. 

Id.— Insanity  as  Besult  op  Alcoholism — iNSTRtrcnoN. — On  a  trial  for 
murder  committed  after  an  attempt  to  commit  sodomy,  where  tbe 
principal  defense  was  settled  insanity  produced  by  habitual  intoxi- 
cation, an  instruction  that  insanity  produced  by  intoxication  does 
not  destroy  responsibility  when  the  party,  when  sane  and  respon- 
sible, made  himself  voluntarily  intoxicated,  and  that  evidence  of 
drunkenness  can  only  be  considered  for  the  purpose  of  determining 
the  degree  of  the  crime,  does  not  purport  to  deal  with  settled  in- 
sanity, produced  by  intoxication,  but  with  temporary  intoxication 
as  a  defense,  and  has  relevancy  only  to  the  intoxication  of  the 
defendant  existing  at  the  time  of  the  murder. 

Id.— Depensb  op  Insanity — ^Bueden  op  Proop— ^Juantdm  op  Evidencb 
— Instkuction. — In  such  an  action,  an  instruction  that  where  in- 
sanity is  relied  upon  as  a  defense,  the  burden  of  proving  the  exist- 
ence of  such  insanity  is  on  the  defendant,  and  it  is  incumbent  on 
him  to  establish  by  a  preponderance  of  evidence*  that  he  was  insane 
at  the  time  of  the  committing  of  the  act  charged,  and  the  evidence 
of  mental  derangement  must  be  such,  in  amount,  that  if  the  single 
issue  of  sanity  or  insanity  of  the  defendant  should  be  submitted 
to  the  jury  in  a  civil  case,  they  must  find  that  he  is  insane,  is  not 
objectionable  as  imposing  too  great  a  burden  upon  defendant  as 
to  how  far  his  proof  of  insanity  must  preponderate. 

Id. — Continuance  op  Insanity  —  Presumption  —  Instruction. — Are- 
quested  instruction  that  if  the  jury  finds  that  the  defendant  was 
insane  at  a  period  before  the  homicide  in  question,  his  insanity  is 
presumed  to  have  continued  up  to  the  time  of  the  homicide,  provid- 
ing the  exciting  cause  of  such  insanity  also  exists  up  to  such  time, 
is  too  broad,  in  that  it  does  not  properly  limit  the  insanity  to  per- 
manent or  habitual  insanity,  as  distinguished  from  temporary  in- 
sanity, there  being  as  to  the  latter  no  presumption  of  continuance 
from  proof 'of  its  prior  existence. 

Id. — Presumption  as  to  Killing  During  Lucid  Interval — Instruc- 
tion.— A  requested  instruction  that  if  the  jury  finds  that  the  de- 
fendant was  insane  at  a  period  before  the  homicide,  there  arises  a 
presumption  that  such  insanity  continued  and  the  burden  of  proof 
restlB  upon  one  who  claims  that  an  act  of  such  person  was  during 


Digitized  by 


Google 


Sept.  1918.]       People  v.   Kbyes.  795 

a  lucid  interval  to  show  that  the  lacid  interval  existed  at  the  time 
of  the  act  in  question,  is  too  broad,  and  is  also  objectionable  as  con- 
taining an  incorrect  statement  of  the  law  of  presumption  as  to  lucid 
interval. 

Id. — Imbeciuty  as  a  Defense — Instruction. — A  requested  instruction 
that  although  sanity  is  presumed  to  be  the  normal  and  natural  state 
of  the  human  mind,  when  imbecility  is  once  shown  to  exist  in  a 
person  it  is  presumed  to  exist  and  continue  until  the  presumption 
has  been  overcome  by  contrary  or  repelling  evidence  proving  sanity, 
is  not  a  correct  statement  of  the  law. 

Id. — Sanity  of  Defendant— Trial  by  Juey — Discretion. — The  right 
of  a  defendant  to  have  the  sole  question  of  his  sanity  passed  upon  by 
a  jury  in  proceedings  inaugurated  under  section  1368  of  the  Penal 
Code  is  addressed  to  the  sound  discretion  of  the  trial  judge,  and  the 
showing  must  be  sufficient  to  create  a  doubt  in  the  mind  of  the 
judge  as  to  the  defendant's  sanity  before  the  court  is  required  to 
submit  the  question  to  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County,  and  from  an  order  denying  a  new  trial. 
a  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ingle  Carpenter,  for  Appellant 

U.  S.  Webb,  Attomey-Gteneral,  Joseph  L.  Lewinsohn,  Dep- 
uty Attorney-General,  and  Jerry  H.  Powell,  for  Respondent. 

LkDRIGAN,  J.— The  defendant  was  convicted  of  the  crime 
of  murder  of  the  first  degree,  sentenced  to  death,  and  ap- 
peals. The  victim  of  the  defendant  was  a  newsboy,  eleven 
years  of  age,  whom  the  defendant  had  enticed  to  his  home  at 
night  and  tilled  after  an  attempt  to  commit  sodomy  on  him, 
the  killing  being  accompanied  by  the  dismemberment  of  the 
body  of  the  boy  and  an  attempt  at  its  concealment.  In  its 
details  the  crime  was  of  a  particularly  fiendish  and  revolting 
character,  and  in  view  of  the  fact  that  there  is  no  claim  on 
this  appeal  but  that  the  evidence  adduced  fully  warranted 
the  conviction  of  the  defendant  and  the  penalty  imposed 
upon  him,  it  will  be  unnecessary  to  further  refer  to  that  evi- 
dence. 

The  sole  defense  interposed  on  behalf  of  the  defendant  was 
that  he  was  insane  when  the  killing  was  perpetrated,  and  to 
sustain  this  claim  there  Was  given  in  evidence  the  clinical 
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history  of  the  defendant  from  his  infancy,  and  consisted  in 
the  main  of  misfortune  attending  his  birth  and  childhood, 
physical  injuries  suffered  in  early  youth,  and  a  life  made 
up  of  waywardness,  wanderings,  delinquencies,  bestialities, 
drunkenness,  temporary  reforms  and  early  relapses,  a  term 
in  the  state  prison  and  detention  in  an  insane  asylum.  On 
the  other  hand,  there  was  evidence  on  the  part  of  the  prosecu- 
tion, given  by  witnesses  who  had  known,  observed,  and  talked 
with  the  defendant  weeks  or  days  before  the  killing,  that  he 
was  sane  when  the  crime  was  committed.  On  both  sidea 
there  were  opinions  of  medical  experts,  some  that  the  defend- 
ant was  insane  when  the  crime  was  committed,  while  others 
declared  him  to  have  been  sane.  As  we  do  not  understand 
that  any  serious  claim  is  made  but  that  there  was  a  sub- 
stantial conflict  in  the  evidence  and  the  opinions  of  the  ex- 
perts as  to  the  legal  responsibility  of  the  defendant  for  the 
.crime  charged  against  him,  it  is  not  necessary  to  refer  in 
detail  to  that  evidence,  because  where  such  a  condition  exists 
the  verdict  of  the  jury  resolved  from  the  conflict  cannot  be 
disturbed  by  this  court  There  being  then  no  claim  against 
the  sufficiency  of  the  evidence  to  sustain  the  charge  of  murder 
of  the  first  degree,  and  the  defense  of  insanity  being  found 
against  the  defendant  upon  substantially  conflicting  evidence, 
the  verdict  upon  the  judgment  must  stand,  unless  there  is 
some  merit  in  various  points  made  by  appellant  as  to  certain 
instructions  given  or  refused  by  the  trial  court,  rulings  with 
reference  to  testimony,  and  the  refusal  of  the  trial  court,  be- 
fore and  after  the  main  trial  of  defendant,  to  submit  the 
question  of  his  then  sanity  or  insanity  for  determination  by 
a  jury. 

Approaching  a  consideration  of  these  points.  It  is  claimed 
by  the  appellant  that  the  principal  defense  of  insanity  inter- 
posed by  him  was  insanity  produced  by  the  use  of  intoxicat- 
ing liquors  covering  a  long  period  of  time,  and  which  had 
resulted  in  what  is  often  referred  to  in  the  books  as  settled 
insanity  produced  by  habitual  intoxication.  While  this  is 
the  claim  of  appellant  on  this  appeal,  it  was  not  the  exact 
theory  upon  which  the  defense  of  insanity  was  presented 
upon  the  trial.  The  claim  then  was  of  a  more  extended  char- 
acter of  insanity,  namely,  that  the  defendant  was  a  moral  de- 
generate ;  that  he  had  been  an  imbecile  from  infancy  and  had 
since  gradually  undergone  a  further  mental  deterioration; 
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that  the  habitual  use  of  alcohol  would  cause  such  an  imbecile 
with  a  deteriorating  mind  to  become  more  irritable  and  more 
disturbed,  and  accentuate  any  evil  passion  with  which  he 
might  be  possessed  and  render  him  less  capable  of  self-con- 
trol ;  that  any  abnormal  sexual  impulse  in  such  an  individual 
would  be  further  inflamed  by  the  use  of  alcohol,  and  the  pos- 
sible resistance  of  the  victim  would  further  excite  and  inflame 
him  into  a  state  of  rage  where  he  would  become  utterly  irre- 
sponsible and  would  develop  an  impulse  to  violence  or  to 
murder.  It  was  further  in  evidence  that  defendant,  while  at 
the  house,  had  a  quart  bottle  of  whisky,  which  he  and  his 
victim  drank.  The  foregoing  presents  in  a  general  way  the 
character  of  insanity  with  which  it  was  asserted  the  defend- 
ant was  afflicted  on  the  night  of  the  murder  and  embodies  the 
claim  of  defendant  as  to  settled  insanity. 

The  defendant  insists  that  the  instructions  given  by  the 
court  were  not  sufficiently  clear  and  broad  to  advise  the  jury 
upon  the  law  as  to  the  defense  of  settled  insanity  produced 
by  intoxication  and  calls  attention  to  the  following  iuBtruc- 
tion,  which  he  claims  is  deficient  in  that  respect: 

'^  Drunkenness  is  no  excuse  for  the  commission  of  crime. 
Insanity  produced  by  intoxication  does  not  destroy  respon- 
sibility when  the  party,  when  sane  and  responsible,  made 
himseli^  voluntarily  intoxicated;  and  drunkenness  forms  no 
defense  whatever  to  the  fact  of  guilt,  for  when  a  crime  is  com- 
mitted by  a  party  while  in  a  fit  of  intoxication,  the  law  will 
not  allow  him  to  avail  himself  of.  his  own  gross  vice  and  miscon- 
duct to  shelter  himself  from  the  legal  consequences  of  such 
crime.  Evidence  of  drunkenness  can  only  be  considered  by 
the  jury  for  the  purpose  of  determining  the  degree  of  crime, 
and  the  weight  to  be  given  it  is  a  matter  for  the  jury  to  de- 
termine in  connection  with  all  the  other  evidence  and  circum- 
stances in  proof  in  the  case." 

This  instruction,  however,  does  not  purport  to  deal  with 
settled  insanity  produced  by  intoxication,  but  with  temporary 
intoxication  as  a  defense,  and  has  relevancy  only  to  the  intoxi- 
cation  of  the  defendant  existing  at  the  time  of  the  killing 
from  the  liquor  which  he  and  the  deceased  drank  at  the 
house.  As  such  an  instruction,  it,  and  the  lengthier  portion 
of  the  instruction  which  the  appellant  omitted  to  quote,  is 
clearly  good  law  as  established  by  a  long  line  of  cases  in  this 
court  culminating  in  People  v.  Hower,  151  Cal.  638,  [91  Pac. 
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507].  Appellant  says  that  in  any  event  the  giving  of  this 
instruction  was  misleading,  as  the  court  gave  no  other  instruc- 
tion on  the  subject  of  settled  insanity  from  intoxication.  The 
appellant,  however,  requested  a  lai^e  number  of  instructions, 
and  if  the  court  had  failed  to  instruct  on  that  specific  char* 
acter  of  insanity,  he  should  have  framed  an  instruction  and 
requested  the  court  to  give  it.  The  truth,  however,  is  that 
the  court  gave  the  jury  full  instructions  on  the  subject  of  the 
defense  of  insanity  from  whatever  cause  proved.  It  was  not 
required  to  designate  any  particular  phase  of  insanity.  It  is 
proper  to  note,  however,  that  at  the  defendant's  request  the 
court  did  instruct  the  jury  on  the  subject  of  insanity  through 
the  use  of  alcoholic  liquors  as  follows: 

''The  court  instructs  the  jury  that  temporary  insanity  as 
a  defense  to  a  crime  is  as  fuUy  recognized  by  law  as  is 
permanent  insanity,  and  if  the  jury  finds  that  the  defendant, 
though  of  weak  intellect,  was  not  insane  prior  to  and  after 
the  commission  of  the  alleged  offense,  but  at  the  time  of  the 
commission  of  the  crime,  through  the  use  of  alcoholic  drinks 
or  because  of  some  other  excitement  at  the  time,  he  was  tem- 
porarily in  such  a  mental  condition  that  he  was  not  aware  of 
the  nature  of  the  offense  and  had  not  the  ability  to  discrimi- 
nate between  right  and  wrong,  you  must  acquit  the  defendant 
on  the  ground  of  insanity." 

It  is  next  contended  by  the  appellant  that  the  court  erred 
in  an  instruction  to  the  jury  as  to  the  qiumttim  of  evidence 
necessary  to  preponderate  in  order  to  sustain  the  burden  of 
proof  in  a  defense  of  insanity.  On  that  subject  the  court  in- 
structed the  jury  as  follows: 

''Although  it  is  true,  as  you  have  been  instructed,  that 
generally  the  burden  of  proof  is  upon  the  prosecution,  yet,  to 
this  rule  there  is  this  exception:  Where  insanity  is  relied 
upon  as  a  defense,  the  burden  of  proving  the  existence  of  such 
insanity  is  on  defendant,  and  it  is  incumbent  upon  him  to  es- 
tablish by  a  preponderance  of  evidence  that  he  was  insane 
at  the  time  of  committing  the  act  charged,  and  the  evidence 
of  mental  derangement  must  be  such,  in  amount,  that  if  the 
single  issue  of  sanity  or  insanity  of  the  defendant  should  be 
submitted  to  the  jury  in  a  civil  case,  they  must  find  that  he 
is  insane.  Insanity  must  be  established  by  a  preponderance 
of  the  evidence.  Therefore,  if  you  believe  that  the  prepon- 
derance of  evidence  is  in  favor  of  the  sanity  of  the  de- 


Digitized  by 


Google 


Sept.  1918.]  People  v,  Keyes.  799 

f endant,  or  that  there  is  not  a  preponderance  of  evidence  to 
the  effect  that  he  was  insane  at  the  time  of  the  transaction 
involved  herein,  you  will  act  upon  the  hypothesis  that  he  was 
sane  at  that  time." 

Counsel  contends  that  by  the  use  of  the  word  ''must"  in 
the  instruction  too  great  a  burden  was  imposed  upon  defend- 
ant as  to  how  far  his  proof  of  insanity  must  preponder- 
ate. No  fault  is  found  with  the  instruction  save  in  the  use 
of  the  word  *'must,"  and  as  to  that  we  think  the  criticism 
of  appellant  not 'justified.  All  that  the  instruction  tells  the 
jury  is  that  the  defense  of  insanity  must  be  established  by  a 
preponderance  of  evidence,  and  that  preponderance  must  be 
such  that  if  the  single  issue  was  presented  in  a  civil  action  as 
to  whether  the  defendant  was  insane  or  not,  the  jury  would 
find  that  he  was  insane.  It  is  suggested  that  there  is  an  im- 
pulsion implied  from  the  use  of  the  word  ''must."  This  may 
be  admitted,  but  it  adds  nothing  to  the  force  of  the  defend- 
ant's criticism  of  the  instruction.  Of  course,  it  will  not  be 
questioned  but  that  in  a  civil  case  if  a  jury  is  satisfied  that  a 
defense  of  insanity  is  established  by  a  preponderance  of  evi- 
dence, it  is  its  absolute  duty  to  find  to  that  effect;  it  is  the 
duty  imposed  upon  them  by  law — they  must  so  find.  So,  too, 
on  a  similar  issue  in  a  criminal  case,  if  the  evidence  satisfies 
the  jury  by  a  preponderance  in  his  favor  that  he  is  insane,  it 
is  its  duty  to  so  find ;  they  must  do  it  to  fulfill  their  obliga- 
tions as  jurors.  This  is  all  the  instruction  tells  them  to  do. 
A  similar  instruction  to  this  was  approved  in  People  v.  Mc- 
Donell,  47  Cal.  134,  and  People  v.  HanuUton,  62  Cal.  377. 
Counsel  for  appellant  relies  in  support  of  his  criticism  of  the 
instruction  on  the  cases  of  People  v.  Wreden,  59  Cal.  392,  and 
People  V.  Wells,  145  Cal.  138,  [78  Pac.  470].  But  they  are 
not  in  point.  In  these  cited  cases,  the  court,  after  telling  the 
jury  that  insanity  must  be  established  by  a  preponderance  of 
evidence,  further  proceeded  to  make  explanatory  statements 
as  to  how  that  preponderance  must  be  shown,  telling  the  jury 
that  it  "must  be  clearly  established  by  satisfactory  proof." 
It  was  held  that  such  instructions  were  erroneous,  as  they 
amounted  to  telling  the  jury  that  a  defense  of  insanity  must 
be  established  beyond  a  reasonable  doubt  The  instruction  here 
criticised  confines  itself  to  telling  the  jury  that  a  "preponder- 
ance of  evidence"  is  sufficient  to  sustain  the  defense.  An- 
other instruction  was  given  by  the  court  on  this  same   sub- 
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ject,  which,  together  with  the  instruction  criticised,  makes  the 
latter  more  plain,  if,  indeed,  anything  of  the  kind  was  neces- 
sary.   That  instruction  is  as  follows: 

''Up  to  the  moment  when  the  killing  is  proved  the  prose- 
cution must  make  out  its  case  beyond  any  reasonable  doubL 
When  the  killing  is  proved  it  devolves  upon  the  defendant  to 
show  any  circumstances  in  mitigation  to  excuse  or  justify  by  a 
preponderance  of  evidence  on  his  part.  That  is,  the  killing 
being  proved,  the  defendant  must  make  out  his  case  in  mitiga- 
tion to  excuse  or  justify  by  some  proof  stronger  in  some  ap- 
preciable degree  than  the  proof  of  the  prosecution.  The 
burden  of  proof  changes.  It  must  be  in  some  degree,  no 
matter  how  small,  stronger  than  the  proof  of  the  prosecution 
on  the  other  side.'* 

The  next  point  urged  by  defendant  is  that  error  was  com- 
mitted by  the  court  in  refusing  several  instructions.  We 
quote  them  as  follows:  ' 

**The  court  instructs  the  jury  that  if  the  jury  finds  from 
the  evidence  that  the  defendant  was  insane  at  a  period  before 
the  homicide  in  question,  then  in  that  case  his  insanity  is  pre- 
sumed to  have  continued  up  to  the  time  of  the  homicide  pro- 
viding the  exciting  cause  of  such  insanity  also  exists  up  to  the 
time  of  the  homicide. 

'*The  court  instructs  the  jury  that  if  the  jury  finds  from 
the  evidence  that  the  defendant  was  insane  at  a  period  before 
th^  homicide  in  question,  there  arises  a  presumption  that  such 
insanity  continued,  and  the  burden  of  proof  rests  upon  one 
who  claims  that  an  act  of  such  person  was  during  a  lucid  in- 
terval to  show  that  the  lucid  interval  existed  at  the  time  of 
the  act  in  question. 

**The  court  instructs  the  jury  that  although  sanity  is  pre- 
sumed to  be  the  normal  and  natural  state  of  the  human  mind, 
when  imbecility  is  once  shown  to  exist  in  a  person,  it  is  pre- 
sumed to  exist  and  continue  until  the  presumption  has  been 
overcome  by  contrary  or  repelling  evidence  proving  sanity. 
And  that  such  proof  of  sanity  must  be  without  qualification." 

These  three  instructions  in  varying  form  were  calculated  to 
instruct  the  jury  that  insanity  once  shown  to  exist,  it  is  pre- 
sumed to  continue,  that  is,  if  the  jury  found  the  defendant 
was  insane  at  some  time  prior  to  the  killing  of  the  deceased, 
the  presumption  is  that  he  was  insane  at  the  time  the  killing 
was  done. 
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In  the  case  of  People  v.  Schmitt,  106  Cal.  48,  [39  Pac.  204], 
the  first  instruction  asked,  which  is  precisely  the  same  as  was 
under  consideration  in  that  case,  was  condemned  on  the 
ground  that  it  was  too  broad;  it  did  not  properly  limit  the 
insanity  to  permanent  or  habitual  insanity  as  distinguished 
from  temporary  insanity,  concerning  the  latter,  of  which  no 
presumption  of  its  continuance  can  be  indulged  in  from  proof 
of  its  prior  existence.  Aside  from  this,  it  failed  to  contain 
the  proper  qualifications  that  it  would  only  be  presumed  to 
exist  until  the  contrary  wop  shown.  {People  v.  Francie,  38 
Cal.  183;  Wharton's  Criminal  Law,  sec,  55.) 

As  to  the  second  instruction  quoted,  the  same  objection  ap- 
plies as  to  the  one  we  have  just  had  under  consideration,  with 
the  added  vice  that  it  introduces  as  an  element  in  the  case 
to  which  the  instruction  is  to  be  applied  a  "lucid  interval,'* 
evidence  of  which  was  nowhere  in  the  case  or  claimed  to  be,, 
Even  as  to  ** lucid  interval"  it  did  not  correctly  state  the  law 
of  presumption,  because  it  is  laid  down  in  12  Cyc.  389  as  the. 
recognized  rule  that  "when  it  is  shown  that  a  defendant  had 
lucid  intervals  it  will  be  presumed  that  the  offense  was  com- 
mitted in  one  of  them."  In  passing  it  may  be  remarked,  too, 
that  the  instruction  assumes  that  the  prosecution  contended 
that  the  crime  of  defendant  was  committed  during  a  lucid 
interval  and  inf erentially  that  the  defendant  had  been,  prior 
to  the  occurrence  of  said  lucid  interval,  insane.  The  prose- 
cution contended  for  nothing  of  the  kind,  and  did  not  admit 
that  the  defendant  was  insane  at  any  'time. 

The  third  of  the  quoted  instructions  was  properly  refused, 
because  it  had  no  relevancy  to  the  case,  and  further,  because 
it  was  not  a  correct  statement  of  law.  Imbecility  is  no  de- 
fense against  crime  unless  its  existence  deprives  the  indi- 
vidual of  the  power  to  distinguish  between  right  Ai^d  wrong. 
No  reference  is  made  in  the  instruction  as  to  the  existence  of 
a  mental  deficiency  in  this  respect  with  reference  to  the  im- 
becility mentioned  therein.  In  People  v.  Oxnam,  170  Cal. 
211,  [149  Pac.  165],  the  distinction  between  imbecility  or 
f eeble-mindedness  and  insanity  as  a  defense  to  crime  is  clearly 
pointed  out,  and  this  distinction,  not  appearing  in  said  in- 
struction, it  was  for  that  reason  properly  refused. 

Complaint  is  made  by  appellant  because  the  court  refused 
prior  to  the  main  trial  and  after  such  trial  to  have  the  sole 
question  of  the  sanity  of  the  defendant  passed  upon  by  a 
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jury.  The  demand  was  made  by  his  counsel  under  section 
1368  of  the  Penal  Code,  based  upon  an  affidavit  of  such  coun- 
sel. The  second  application  was  supported  by  affidavits  of 
two  physicians  and  also  officers  of  the  jail.  Counter- 
affidavits  were  filed  on  behalf  of  the  state.  The  right  to  a  jury 
trial  in  proceedings  inaug^urated  under  said  section  1368  is 
addressed  to  the  sound  discretion  of  the  judge  before  whom 
the  cause  is  pending,  and  the  showing  must  be  sufficient  to 
create  a  doubt  in  the  mind  of  the  judge  as  to  the  sanity  of  the 
defendant  before  he  is  required  to  submit  the  question  to  a 
jury,  and  we  will  not  disturb  his  action  unless  it  appears  that 
there  was  a  clear  abuse  of  such  discretion.  {People  v.  Het- 
tick,  126  Cal.  425,  [58  Pac.  918] ;  PeopU  v.  We^t,  25  Cal.  App. 
369,  [143  Pac.  793] ;  People  v.  Fountain,  170  Cal.  460,  [150 
Pac.  341].)  There  is  not  the  slightest  showing  of  any  abuse 
of  discretion  on  the  part  of  the  judge,  and  the  two  applica- 
tions must  be  deemed  properly  denied. 

.  These  are  the  only  points  presented  by  appellant  on  this 
appeal  which  we  deem  require  an  extended  discussion,  and 
finding  them  all  without  merit,  the  order  denying  the  motion 
of  defendant  for  a  new  trial,  and  the  judgment  awarding  the 
death  penally,  are  hereby  affirmed. 

Richards,  J.,  pro  tern.,  Wilbur,  J.,  Melvin,  J.,  Shaw,  J., 
Slossy  J.,  and  Angellotti,  C.  J.,  concurred. 


[Crim.  No.  2178.    In  Bank.— September  18,  1918.] 

THE  PEOPLE,  Bespondent,  v.  JESSE  NEQBETE,  Appel- 
lant. 

Criminal  Law — MuBDmt— Verdict  Supported  by  Evidenci — ^Fairness 
AND  Lboauty  of  PROCEEDINGS. — ^Upon  this  appeal  from  the  judg> 
ment  prononneed  upon  conTiction  of  the  defen^lant  of  the  erime 
of  mnrder,  it  is  held  that  the  evidence  abnndantlj  snpportH  the  ver- 
diet,  and  that  the  proceedings  in  the  trial  eottrt  were  in  aU  respeets 
fair  and  in  full  eonf onnity  to  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Malcolm  C.  Glenn,  Judge. 
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The  facts  are  stilted  in  the  opinion  of  the  court 

George  B.  Poote,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

ANGELLOTTI,  C.  J.— An  indictment  was  found  against 
defendant,  under  the  name  of  Jesse  Negrete,  by  the  grand 
jury  of  Sacramento  County,  for  the  crime  of  murder,  in  the 
unlawful  killing  of  one  M.  CasteUano.  A  trial  was  had,  re- 
sulting in  a  verdict  of  guilty  of  murder  in  the  first  degree, 
without  recommendation.  We  have  here  an  appeal  from  the 
judgment  pronounced  upon  such  conviction. 

No  brief  has  been  filed  or  oral  ai^rument  made  on  behalf  of 
the  appellant  on  this  appeal.  The  matter  has  been  submitted 
on  the  record.  In  view  of  the  fact  that  this  is  a  capital  case,  we 
have  carefully  examined  the  record  for  the  purpose  of  ascer- 
taining whether  there  was  any  substantial  error  in  the  pro- 
ceedings in  the  superior  court  We  find  that  the  evidence 
abundantly  supports  the  verdict  and  that  the  proceedings  in 
the  trial  court  were  in  all  respects  fair  and  in  full  conformity 
to  the  law.  Nothing  appears  therein  as  to  which  any  claim 
of  substantial  error  could  well  be  made. 

The  judgment  is  affirmed. 

Shaw,  J.,  Wilbur,  J.,  Sloss,  J.,  Lorigan,  J.,  Melvin,  J.,  and 
Richards,  J.,  pro  tenk,  concurred. 


[S.  P.  No.  «872.    In  Bank.— September  1«,  1918.] 

THE  PEOPLE  ex  rel.  CHARLOTTE  P.  JONES,  etc.,  Peti- 
tioner, V.  J.  H.  ZEMANSKT  et  al..  Respondents. 

^PuMABY  Election  Law  —  Cketikcatb  of  Nomination  —  Mandamus  — 
Failube  to  Show  Majobttt  Candidate. — ^A  writ  of  mandate  will  not 
lie  to  compel  the  issuance  to  petitioner  and  another  of  certificates  of 
nomination  for  judicial  ofBees,  where  it  is  not  made  to  appear  by 
the  petition  for  the  writ  that  the  applicant  and  other  candidate  each 
received  a  majority  of  all  votes  at  the  primary  election,  and  that 
there  were  not  four  majority  candidates  nominated. 
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Id. — ^Number  of  Votbs  Bbcbivsd — iNSUTncnsNCT  of  Petition. — An  ap- 
plication for  such  a  writ  miist  be  denied  where  the  name  of  the 
candidate  was  not  printed  on  the  primary  ballot  bnt  written  in  hj 
voters,  and  it  was  not  made  to  appear  that  ,she  received  a  sufficient 
number  of  votes  to  equal  the  number  required  for  a  nomination 
paper,  so  as  to  entitle  her  to  a  certificate  of  nomination  under  a  pro- 
vision of  subdivision  9  of  section  5  of  the  Primary  Act. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  Supreme  Court  to  compel  respondents  to  issue  cer- 
tificates of  nomination  to  petitioner  and  another,  as  candi- 
dates for  judges  of  the  Superior  Court. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charlotte  P.  Jones,  in  pro.  per.,  for  Petitioner. 

THE  COURT.— Notwithstanding  its  title,  this  proceeding, 
in  so  far  as  it  can  be  considered  by  us,  is  in  effect  simply  one 
by  Charlotte  F.  Jones  to  obtain  a  writ  of  mandate  compelling 
respondents  to  issue  certificates  of  nomination  to  her  and  an- 
other, as  candidates  for  judges  of  the  superior  court  of  the 
city  and  county  of  San  Francisco,  by  reason  of  the  votes  re- 
ceived by  them  respectively  at  the  recent  primary  election. 
As  to  neither  herself  nor  the  other  candidate,  who  does  not 
join  in  or  assent  to  the  petition,  are  sufficient  facts  alleged  to 
make  a  prima  facie  case  for  relief,  in  that  it  is  not  made  to 
appear  that  either  was  a  ** majority  candidate"  under  the 
provisions  of  section  23  of  the  Primary  Act  (Stats.  1913,  p. 
1404;  Stats.  1917,  p.  1356),  that  is,  one  receiving  a  major- 
ity of  all  the  votes  cast  in  San  Francisco  at  said  primary 
election,  and  that  there  were  not  four  such  "majority 
candidates"  nominated  at  said  primary.  If  this  was  the 
situation,  neither  she  nor  the  other  candidate  named  in  her 
petition  was  entitled  to  a  certificate  of  nomination  in  view  of 
certain  provisions  of  said  section  23,  as  to  the  validity  of 
which  provisions  we  can  perceive  no  serious  question. 
Furthermore,  as  to  herself,  her  name  not  having  been  printed 
on  the  primary  ballot  and  her  forty-nine  votes  having  been 
received  from  persons  writing  in  her  name  on  the  ballot,  it 
is  not  made  to  appear  that  she  received  a  sufficient  number 
of  votes  to  equal  the  number  required  for  a  nomination 
paper,  so  as  to  entitle  her  to  a  certificate  of  nomination,  under 
a  provision  of  subdivision  9  of  section  5  of  the  Primary  Act. 
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It  is  further  claimed  by  petitioner  that  the  whole  Primary 
Act  is  violative  of  our  constitution.  The  establishment  of 
any  such  claim  would  effectively  bar  her  from  receiving  the 
certificate  of  nomination  sought,  and  it  is  therefore  unneces- 
sary to  consider  the  points  made  by  her  in  that  regard. 

The  application  for  a  writ  is  denied. 


[S.  F.  No.  7949.    Department  Two. — September  17,  1918.] 

GEORGE  A.  CRAWPIS,  Plaintiff  and  Respondent,  v.  ED- 
WARDS, BREWSTER  &  CLOVER  (a  Corporation), 
Defendant  and  Respondent;  C.  H.  SMITH  et  al.,  Inter- 
veners and  Appellants. 

PaoMissoBT  Notes — Bthldino  Loan  Tsanbagtiok — Pubghase  Prior  to 
Maturity — Knowledge  of  Outstanding  Equities — Cancellation 
FOR  FAniUBB  OF  CONSIDERATION. — ^In  an  action  by  a  mortgagor  to 
eancel  several  promissory  notes,  non-negotiable  in  form,  and  a  mort- 
gage given  to  secure  their  payment  on  the  ground  of  failure  of  eon- 
nderadoa,  a  judgment  canceling  the  Instruments  was  properly  made 
as  against  the  purchasers  of  the  notes  and  mortgage  before  maturity, 
where  it  was  found  on  sufficient  evidence  that  the  purchase  was  made 
with  full  knowledge  that  the  transaction  was  a  building  loan,  and 
that  the  full  consideration  had  not  then  passed  to  the  mortgagor. 

Id. — NoN- NEGOTIABLE  INSTRUMENTS — DEFENSES. — In  such  action,  the 
instruments  having  been  non-negotiable  in  form,  all  defenses  avail- 
able in  a  foreclosure  suit  in  favor  of  the  mortgagor  agaii\st  the 
mortgagee  were  available  against  the  assignees. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala^ 
meda  Counly.    William  H.  Donahue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Brittain  &  Euhl,  and  Earl  D.  White,  for  Interveners  and 
Appellants. 

Edgar  C.  Chapman,  for  Plaintiff  and  Respondent 

MELVIN,  J. — Plaintiff  sued  as  mortgagor  to  cancel  four- 
teen promissory  notes  secured  by  a  mortgage  and  also  to 
cancel  the  mortgage  itself.    Edwards,  Brewster  &  Clover, 
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corporation  defendant,  is  the  mortgagee,  and  the  interrenerB, 
appellants,  are  persons  who  acquired  the  fourteen  promissory 
notes  prior  to  maturity,  paying  for  the  said  notes  their  face 
value.  Interveners  appeal  from  the  judgment  in  favor  of 
plaintiff. 

The  facts,  about  which  there  is  little  if  any  dispute,  are  as 
follows  : 

Crawfis  owned  certain  real  property  and  desired  to  place 
a  building  thereon.  Patton,  a  contractor,  undertook  to  secure 
a  loan  for  Crawfis  if  he,  the  said  Patton,  should  be  given  the 
contract  to  erect  the  building  on  the  land  belonging  to  Craw- 
fis. Accordingly,  arrangements  were  made  with  Edwards, 
.  Brewster  &  Clover,  and  Crawfis  executed  the  mortgage  here 
in  question  and  fourteen  promissory  notes  aggregating  twelve 
thousand  dollars  in  face  value.  The  notes  and  mortgage  were 
delivered  on  November  23,  1914,  and  on  the  same  day  and  as 
part  of  the  same  transaction  Crawfis  entered  into  a  contract 
by  which  he  was  required  to  deposit  with  the  corporation 
six  thousand  dollars.  By  the  latter  contract  it  was  recited 
that  the  ^'cash  received  and  the  notes  enumerated,"  making 
the  sum  of  eighteen  thousand  dollars  in  all,  was  to  be  de- 
livered to  G.  A.  Crawfis  in  specified  installments  as  progress 
payments  became  due  on  the  building  to  be  thereafter  erected* 

The  building  was  constructed  and  as  the  work  went  on  the 
corporation  paid  $6,060,  according  to  agreement,  but  failed 
and  refused  to  pay  any  further  sum  either  to  Dr.  Crawfis  or 
to  his  building  contractor. 

Interveners  purchased  the  notes  before  maturity  and  it  is 
not  denied  by  them  that  these  instruments  are  non-negotiable 
in  form.  It  is  contended,  however,  that  plaintiff  is  estopped 
by  his  conduct  from  questioning  the  validity  of  the  claims  of 
interveners,  and  that  it  was  the  intention  of  all  of  the  parties 
to  the  transaction  that  the  fourteen  notes  should  be  treated 
and  offered  for  sale  as  negotiable  instruments.  The  judg- 
ment provided  that  plaintiff  should  restore  the  $60,  the 
amount  in  excess  of  the  six  thousand  dollars  deposited  by  him, 
which  was  paid  for  the  purposes  of  the  building  by  the  cor- 
poration, but  the  further  contention  is  made  by  appellants 
that  inasmuch  as  some  of  the  money  realized  from  the  sale 
of  the  notes  came  into  the  hands  of  Edwards,  Brewster  ft 
Clover  on  the  very  days  upon  which  certain  payments  were 
made  on  the  building  contract,  it  is  fair  to  assume  that  the 
money  so  paid  and  not  a  part  of  the  six  thousand  dollars  de- 
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posited  by  plaintiff  went  into  the  bxdlding,  and  these  in- 
terveners  assert  that  at  the  very  least  they  should  be  entitled 
to  share  in  the  fund  of  six  thousand  dollars  in  the  proportion 
that  the  sum  of  twelve  thousand  dollars  bears  to  eighteen 
thousand  dollars. 

The  court  found  that  by  reason  of  the  refusal  of  the  cor- 
poration to  make  the  next  payment  on  the  building  following 
the  exhaustion  of  the  six  thousand  dollars,  the  consideration 
for  the  notes  and  mortgage  failed ;  that  on  or  about  the  15th 
of  January,  1915,  and  at  various  subsequent  times  down  to 
March  3d  of  that  year,  Edwards,  Brewster  &  Clover,  not 
acting  as  agent  for  Dr.  Crawfis,  requested  the  interveners 
to  purchase  the  notes,  and  pursuant  to  such  request  the  in- 
struments were  sold  for  their  full  face  value;  that  neither 
at  the  times  of  purchase  nor  at  any  time  did  either  plaintiff 
or  the  corporation  represent  to  the  purchasers  that  said  Ed- 
wards, Brewster  &  Clover  was  the  agent  of  Dr.  Crawfis  in 
the  sale  or  distribution  of  the  notes ;  and  that  as  matter  of 
fact  the  corporation  was  not  and  did  not  act  in  any  of  the 
transactions  as  Dr.  Crawfis'  agent  There  was  a  finding 
specifically  negativing  the  contention  of  appellants  that  the 
very  purpose  of  issuing  fourteen  notes  rather  than  one  was 
to  further  the  success  of  the  alleged  agency,  and  there  is  a 
finding  **that  plaintiff,  George  A.  Crawfis,  executed  said 
fourteen  promissory  notes,  rather  than  one,  solely  at  the  in- 
stance of  said  defendant  Edwards,  Brewster  &  Clover,  and 
without  any  intention  on  the  part  of  plaintiff,  Gteorge  A. 
Crawfis,  to  authorize  said  defendant  Edwards,  Brewster  ft 
Clover  to  sell  said  notes,  or  any  of  them,  as  the  agent  of 
plaintiff  Qeorge  A.  Crawfis."  There  were  findings  that  no 
one  of  the  interveners  made  any  inquiry  of  plaintiff  before 
purchasing  the  notes,  and  that  when  the  sales  were  made  the 
corporation  represented  that  it  was  the  mortgagee  in  fact. 
There  was  also  a  finding  that  ''said  interveners  took  said 
notes  and  paid  the  purchase  price  thereof  with  full  knowledge 
that  the  loan  contemplated  by  the  plaintiff,  Qeoi^e  A.  Craw- 
fis, from  the  defendant,  Edwards,  Brewster  &  Clover,  was  a 
building  loan,  and  that  said  building  loan  was  not  to  be  paid 
by  defendant  Edwards,  Brewster  &  Clover  to  plaintiff  George 
A.  Crawfis  or  to  said  Patton,  except  as  the  building  contract 
should  be  performed  by  said  Patton  in  accordance  with  its 
terms  and  to  the  satisfaction  of  defendant  Edwards,  Brewster 
&  Clover,  the  mortgagee  of  said  mortgage." 
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If  these  findings  are  sustained  by  the  evidence,  the  judg- 
ment is  correct.  The  finding  last  quoted  is  supported  by  the 
testimony  of  Mr.  Smith,  one  of  the  interveners,  whose  declara- 
tions under  oath  were  by  stipulation  made  binding  upon  his 
associates.  He  said  that,  when  asked  by  Mr.  Edwards,  rep- 
resenting the  corporation,  to  buy  some  of  the  notes,  he  investi- 
gated the  mortgage  and  the  value  of  the  property.  It  seemed 
to  him  that  the  value  was  there,  so  he  purchased  the  notes. 
Asked  if  Mr.  Edwards  said  anything  to  him  about  a  contract 
between  the  corporation  and  Dr.  Crawfis,  Mr.  Smith  said: 
**Yes.  We  went  over  the  entire  matter.  I  looked  over  the 
mortgage,  and  he  told  me  about  this  private  contract,  and  I 
have  the  impression  he  showed  it  to  me.  I  would  not  like  to 
say  positively.  I  think  there  is  a  further  paper  that  he  told 
me  about,  that  is  some  contract,  the  building  contract." 

It  will  thus  be  seen  that  not  only  were  the  purchasers  of 
the  non-negotiable  instruments  charged  with  knowledge  of 
outstanding  equities,  but  they  knew  or  had  the  means  of 
knowing  by  actual  inspection  of  the  contracts  that  their  pur- 
chase money  was  to  become  a  part  of  a  fund  into  which  six 
thousand  dollars  had  already  been  paid  and  that  the  full 
consideration  for  the  notes  had  not  yet  passed  to  the  mort^ 
gagor.  All  defenses  available  in  a  foreclosure  suit  in  favor 
of  Crawfis  against  Edwards,  Brewster  &  Clover  could  have 
been  urged  against  them,  and,  consequently,  they  stand  in 
the  place  of  that  corporation  in  an  action  to  rescind. 

We  do  not  agree  with  appellants  in  their  theory  that  re- 
spondent, Dr.  Crawfis,  is  estopped  by  his  conduct  to  deny 
that  the  corporation  was  his  agent  The  mere  fact  that  he 
executed  fourteen  notes  instead  of  one  does  not  prove  agency, 
nor  does  it  amount  to  any  effort  on  his  part  to  mislead  inno- 
cent purchasers  of  the  notes.  He  probably  did  comply  with 
the  request  of  the  corporation,  knowing  that  the  latter  would 
endeavor  to  dispose  of  the  notes  and  that  a  number  of  small 
notes  would  be  easier  to  sell  than  one  large  note.  The  mort- 
gagor cannot  prevent  the  mortgagee  from  disposing  of  the 
note  or  notes  supporting  the  mortgage,  even  if  he  so  desires. 
We  fail  to  see  how  the  execution  of  the  small  notes  furnishes 
either  proof  of  mere  agency  on  the  part  of  the  corporation  to 
secure  a  loan  for  Dr.  Crawfis  or  was  any  part  of  conduct 
amounting  to  an  estoppel.  It  is  true  that  tJie  mortgage  re- 
cited the  receipt  of  the  twelve  thousand  dollars,  but  the  con- 
tract of  escrow  between  Crawfis  and  the  corporation  and  the 
building  contract  between  Crawfis  and  Fatten  were  parts  of 
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the  same  transaction-,  and  these  were  not  merely  available  to 
Smith  and  the  other  interveners,  but  were  in  fact  called  to 
the  attention  of  the  purchasers  of  the  notes.  There  is,  there- 
fore, no  similarity  between  this  case  and  such  authorities  as, 
for  example,  NcUional  Hardivare  Go,  v.  Sherwood,  165  Cal. 
1,  [130  Pac.  881],  in  which  it  was  held  that  Pirth  could 
not  impeach  the  recitals  in  a  deed  of  trust  to  which  he  was  a 
party.  In  that  case  there  was  by  the  record  a  representation 
as  a  fact  of  something  not  true  made  with  the  intention  th^t 
another  should  act  upon  it.  It  would  merely  prolong  this 
opinion  to  no  good  purpose  to  analyze  all  the  authorities  cited 
by  appellants.  In  each,  the  facts  differ  radically  from  those 
involved  in  the  case  at  bar.  In  the  one,  which  is  **most  nearly 
like  the  case  at  bar,"  according  to  learned  counsel  for  appel- 
lants (Kuckffr  V.  Scott,  96  Wash.  317,  [165  Pac.  82]),  Robin- 
son &  Co.,  the  nominal  mortgagee,  was  held  to  be  an  agent  of 
the  mortgagor  and  the  loss  occasioned  by  the  dishonesty  of  its 
secretary  was  not  visited  upon  the  assignee  of  the  mortgage. 
But  the  representative  of  Robinson  &  Co.,  who  induced  plain- 
tiff and  his  wife  to  execute  the  note  and  mortgage,  informed 
them  that  he  was  getting  the  money  from  a  man  who  lived 
in  Portland.  Moreover,  this  was  in  accordance  with  the  in- 
variable custom  of  the  house  of  Robinson.  In  the  case  at  bar 
there  were  no  such  facts.  Edwards,  Brewster  &  Clover  did 
not  represent  any  undisclosed  principal,  nor  does  it  appear 
that  the  invariable  course  of  business  of  that  corporation  was 
to  negotiate  the  sale  of  notes  and  mortgages  for  clients. 

The  conclusion  which  we  have  reached  and  our  conviction 
that  the  court  properly  held  the  interveners  as  purchasers  of 
non-negotiable  instruments  bound  by  the  equities  in  favor 
of  the  mortgagor  makes  it  unnecessary  to  discuss  the  conten- 
tion that  some  of  the  money  paid  for  the  erection  of  the 
building  actually  was  derived  from  the  sale  of  notes  rather 
than  from  the  six  thousand  dollars  deposited  by  Dr.  Crawfis 
with  the  corporation.  The  appellants  were  bound  to  consider 
the  agreement  by  which  the  corporation  was  to  expend  that 
fund  before  any  moneys  secured  by  the  mortgage  should  be 
used,  and  the  plaintiff  was  under  no  obligation  to  inquire  the 
exact  source  from  which  the  six  thousand  dollars  actually 
paid  to  his  contractor  was  obtained. 

The  judgment  is  affirmed. 

Lorigan,  J.,  and  Wilbur,  J.,  concurred. 
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MEMORANDUM  CASES. 


[Ll  a.  No.  4S40.    Department  Two.— ICaj  8,  1018.] 

C.  C.  HARRIS  OIL  COMPANY  (a  Corporation),  Re- 
spondent, V.  STANDARD  CONSTRUCTION  AND 
DEVELOPMENT  COMPANY  (a  Corporation),  et  al., 
Defendants;  NATIONAL  SURETY  COMPANY  (a  Cor- 
poration),  Appellant. 

fiTBSlT    IMPBOVEMENTS—PDBLIO   OomnA.OF— VtoOlCAH    AOV— B0N]>   lOB 

Materials  akd  Labor— LuBOJinr  of  Suiwrr. — Judgment  affirmed 
on  the  autliority  of  Lot  Angelet  Btono  Co,  t.  National  Buraijf  Co^ 
amte,  p.   847. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finla3rBon,  Judge. 

The  facts  are  similar  to  tliose  stated  in  the  opinion  of  the 
eourt  in  Los  Angeles  Stone  Co.  y.  National  Bwrety  Co.,  ante, 
p.  247. 

Allen  ft  Wejl,  for  Appellants. 

Cates  ft  Robinson,  for  Respondent. 

THE  COURT.— The  appeal  in  this  case  is  from  the  judg- 
ment  entered  against  National  Surety  Company,  appdlant. 
The  questions  presented  are  the  same  as  those  considered  in 
Los  Angeles  Stone  Co.  v.  National  Surety  Co.,  ante,  p.  247, 
[173  Pac.  79].  We  refer  to  that  decision  for  the  reasons  in 
support  of  the  judgment  made  herein. 

The  judgment  appealed  from  is  afiSrmed, 
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[L.  A.  No.  5569.    In  Bank.— Maj  17,  1918.] 

In  the  Matter  of  the  Estate  of  WILLIAM  H.  JONES, 
Deceased;  CHICAGO  BOYS'  CLUB  (a  Corporation), 
Appellant;  STATE  CONTROLLEB,  Respondent. 

Taxation — Inhebitangi  Tazzs— Fobeign  Chabitablb  Oobpobation.— - 
Order  reyened  on  the  authority  of  Estate  of  FisJce,  ante,  p.  110. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Diego 
County.    S.  M.  Marsh,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  of  the 
court  in  Estate  of  Fiske,  ante,  p.  116,  [172  Pac.  390]. 

James  S.  Bennett,  for  Appellant* 

Robert  A.  Waring,  John  W,  Carrigan,  and  Edwin  H.  Pen- 
nock,  for  State  Controller,  Respondent. 

The  COURT. — ^In  accordance  with  the  stipulation  of  the 
parties  to  this  appeal,  on  the  authority  of  the  Estate  of  Fiske, 
ante,  p.  116,  [172  Pac.  390],  the  order  appealed  from,  in  so 
far  as  it  in  any  way  affects  or  relates  to  the  Chicago  Boys' 
Club  (a  corporation),  the  sole  appellant,  is  reyersed. 


[L.  A.  No.  5489.    In  Bank.— Jnlj  1,  1918.] 

WALTER  A.  LEWIS,  Petitioner,  v.  SUPERIOR  COURT 
OP  THE  COUNTY  OP  LOS  ANGEIiES  et  al.,  Re- 
spondents. 

OmCE  AND  OPflCEBS— MiSOONDXTOT  IN  OFflOB— REMOVAL  PEOOEEDINOS — 

Los  Angeles  County  Ohabteb. — Alternative  writ  of  prohibition 
discharged  and  proceeding  dismissed  on  the  authority  of  Hunt  ▼• 
Buperior  Cowrt,  ante,  p.  470. 

APPLICATION  for  a  Writ  of  Prohibition  to  be  directed 
to  the  Superior  Court  of  Los  Angeles  County  and  to  Curtis 
D.  Wilbur,  Judge  thereof. 
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The  facts  are  similar  to  those  stated  in  the  opinion  of  tlie 
court  in  Hunt  v.  Superior  Court,  ante,  p.  470,  [173  Pac. 
1097]. 

Edwin  A.  Meserve,  and  Shirley  E.  Meserve,  for  Petitioner. 

Thomas  Lee  Woolwine,  District  Attorney,  and  (Jeo.  B. 
Cryer,  Chief  Deputy  District  Attorney,  for  Respondents. 

The  COUBT. — ^This  proceeding  is  in  all  material  respects 
the  same  as  Hunt  v.  Superior  Court,  ante,  p.  470,  [173  Pac. 
1097],  the  petitioner  herein  being  the  auditor  of  Los  Angeles 
County. 

For  the  reasons  given  in  the  opinion  filed  in  the  Hunt  case, 
the  proceeding  must  be  dismissed. 

The  alternative  writ  of  prohibition  heretofore  issued  herein 
is  discharged  and  the  proceeding  dismissed. 


[Sftc.  No.  2575.    Department  Two. — September  5,  1918.] 

CALIPORNLA.  MIDLAND  RAILWAY  COMPANY,  Re- 
spondent, V.  CHESTER  A.  SMITH,  Marshal  and  Ex- 
oflScio  Tax  Collector,  etc.,  et  al.,  Defendants;  WALDO  S. 
JOHNSON,  Appellant. 

[Sae.  No.  fi570.    Department  Two.— September  5,  1918.] 

JOHN  MARTIN,  Respondent,  v.  CHESTER  A.  SMITH, 
Marshal  and  Ex-o£Bcio  Tax  Collector,  etc.,  et  al.,  Defend- 
ants; WALDO  S.  JOHNSON,  Appellant. 

Taxation — Pbeicatubb  Sale. — ^Judgment  and  orders,  denjring  motions 
for  a  new  trial  affirmed  on  the  anthoritj  of  MarysvUle  Woolen 
Mills  T.  Smith,  ante,  p.  785. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Tuba 
County,  and  orders  denying  motions  for  a  new  triaL  Eugene 
P.  McDaniel,  Judge. 
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The  facts  are  similar  to  those  stated  in  the  opinion'  in 
MarysviUe  Woolen  Mills  v.  Smith,  ante,  p.  786. 

Downey,  Pullen  &  Downey,  and  W.  E.  Dayies^  for  Appel- 
lant. 

W.  H.  Carlin,  for  Bespondent. 

THE  COURT.— By  stipulation  of  the  parties  in  the  above 
two  causes,  it  is  agreed  that  the  decision  in  the  case  of  Marys- 
viUe Woolen  MiUs  v.  Smith,  ante,  p.  786,  [175  Pac.  13],  shall 
govern  and  control  the  disposition  of  said  two  appeals,  and 
the  judgment  and  order  of  the  trial  court  in  said  latter  case 
having  this  day  been  affirmed,  it  is  hereby  ordered  that  the 
judgment  and  the  orders  denying  motions  for  a  new  trial, 
given  and  made  by  the  trial  court  in  each  of  the  above- 
entitled  actions,  be  and  the  same  are  hereby  affirmed. 
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ABANDONMENT.    See  Building  Eestrictiong,  2;   Perries,  2;  Waters 
and  Water  Bights,  6,  7. 

ACCIDENT  INSURANCE. 

1.  Accidental  Death  bt  Dbowning — Instbuotion  as  to  Cause  of 
Dbowning. — In  an  action  on  a  policy  of  accident  insurance  bj 
which  the  defendant  insured  the  one  to  whom  the  policy  was  issued 
(and  who  was  drowned  while  the  policy  was  in  force)  against 
"bodily  injury  .  .  .  resulting  directly,  independently,  and  exclusively 
of  all  other  causes  in  .  .  .  death,"  the  jury  was  properly  instructed 
that  if  it  found  that  the  insured  was  drowned  as  the  result  of  an 
accident,  it  was  immaterial  for  the  purpose  of  the  case  how  he  came 
to  drown,  provided  the  jury  found  that  such  drowning  was  the 
proximate  result  of  accident.  (Kinsey  v.  Pacific  Mutual  Life  Ins. 
Co.,  153.) 

2.  iNSTIlUCnON     AS     TO     WARRANTIES     AND     BBEACH — ^LIMITATION     TO 

Breach  Set  Up  as  Defense. — ^Where  the  defense  of  the  defendant 
on  the  ground  of  breach  of  warranty  was  based  upon  the  sole  ground 
of  an  alleged  breach  of  the  insured's  warranty  that  he  was  in  sound 
physical  condition  when  he  was  in  fact  afflicted  with  heart  trouble, 
the  court  correctly  instructed  the  jury  that  in  considering  the  ques- 
tion whether  or  not  there  was  a  breach  of  warranty,  it  should  con- 
sider only  evidence  touching  the  allegation  that  the  deceased  was 
afSicted  with  heart  disease.     (Id.) 

8.  Evidence — Cause  op  Death — Expert  Testimony — Discretion  op 
Trial  Judge. — ^Whether  or  not  life  guards,  who  assisted  in  rescuing 
the  body  of  the  deceased  from  the  surf  and  aided  in  efforts  at  re- 
suscitation, were,  by  reason  of  their  calling  and  the  experience  which 
they  were  shown  to  possess  in  rescuing  and  treating  persons  appa- 
rently drowned,  qualified  to  express  their  opinion  as  to  whether  the 
appearance  of  the  deceased  was  indicative  of  death  by  drowning, 
was  a  question  for  the  determination  of  the  judge,  and  in  the  absence 
of  an  abuse  of  discretion,  his  ruling  should  not  be  disturbed.     (Id.) 

4.  Question  op  Fact  for  Jury. — ^Where,  in  such  case,  there  was 
expert  testimony  to  the  effect  that  the  appearance  of  the  body 
of  the  deceased  was  consistent  with  the  fact  that  the  death  might 
have  been  due  to  apoplexy  or  heart  failure,  and  there  was  also 
evidence  tending  to  establish  facts  indicating  that  the  death  was 
due  to  drowning,  it  was  the  province  of  the  jury  to  determine  the 
question.     (Id.) 

CLXXVm  Cal.— 52  (gl7) 
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ACCIDENT  INSURANCE  (Continued). 

6.  New  Tbial — Newly  Disoovxbed  Evidence — Axj^egsd  Bbxagh  ow 
Warkanty.— A  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  was  properly  denied,  in  such  ease,  where  the  motion 
was  based  on  an  affidavit  of  a  physician  that  in  his  opinion  the  physi- 
cal condition  of  the  deceased  indicated  that  prior  to  the  time  of  secur- 
ing the  policy  the  deceased  had  suffered  from  an  apoplectic  stroke, 
since  the  only  breach  of  warranty  alleged  in  the  answer  was  that  ha 
had  suffered  from  heart  trouble.     (Id.) 

ACOOMFUOE.    880  Criminal  Law,  8. 

ACCOUNTING.    See  Partnership,  h 

A(XOUNT  STATED. 

1.  BsnNiTioN. — An  "account  stated''  is  an  agreed  balance  of  accounts; 
an  account  which  has  been  examined  and  accepted  by  the  parties;  a 
writing  which  exhibits  the  state  of  the  account  between  parties  and 
the  balance  owing  from  one  to  the  other,  and  when  assented  to  either 
expressly  or  impliedly  it  becomes  a  new  contract.  (Merchaacs'  Nat. 
Bank  v.  Carmichael,  446.) 

2.  Cboss-Demands — Single  TRANSAcnoN. — To  constitute  an  account 
stated,  it  is  not  necessary  that  there  should  be  cross-demands  be- 
tween the  parties,  or  that  the  acknowledgment  that  a  certain  sum 
is  due  from  one  party  to  the  other  should  relate  to  more  than  a 
single  debt  or  transaction.     (Id.) 

8.  Contract  to  Furnish  Water— Construction  of. — Where  the 
owner  of  a  ttact  of  land,  which  he  proposed  to  subdivide  and  sell, 
entered  into  an  agreement  with  a  water  company  by  which  the 
latter  agreed  for  a  certain  sum  per  acre,  the  area  to  be  determined 
by  a  subsequent  survey,  to  execute  to  each  purchaser  a  contract  to 
furnish  water  perpetually  to  him  at  a  fixed  charge,  the  agreement 
reciting  that  the  owner  had  paid  a  certain  amount  to  the  company 
of  the  sum  agreed,  a  second  agreement  between  the  parties  in 
which  the  company  acknowledged  to  have  received  on  the  flrst  con- 
tract, a  certain  sum  as  part  payment  of  the  contract,  and  that  the 
balance  due  was  a  certain  amount,  the  owner  acknowledging  in  writ- 
ing the  second  contract  to  contain  a  correct  statement  of  the  amount 
paid  and  the  amount  still  due  and  unpaid  on  the  contract,  con- 
stituted an  account  stated.     (Id.) 

4.  ACKNOWIiEDOlCENT     OF     DeBT — ImPUED     PROMISE     OF     PatICSNT. — 

Such  instrument,  even  if  not  an  account  stated,  is  an  acknowledg- 
ment of  a  debt  due  which  implies  a  promise  to  pay,  and  is  a  good 
foundation  for  an  action.     (Id.) 

ADMISSIONS.     See  Criminal  Law,  26. 
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AFFIDAVITS.    See  Appeal,  30;  Summons,  2,  3. 

AGENCY. 

Pbincipal  and  Agent — Association  for  Purchase  of  Lani>— Duty  ot 
Neooteatino  AssodATB — Good  Faith. — A  person  who  negotiates  a 
purchase  of  land  for  the  benefit  of  himself  and  others  is  the  agent 
of  his  associates,  and  as  such  bound  to  the  ^tmoet  good  faith  with 
them,  regardless  of  whether  the  dealings  between  them  constituted 
a  partnership  or  a  tenancy  in  common  in  the  land*  (Steniau 
T.  Tashjian,  623.) 
See  Gontraets,  24,  26. 

ALIENATION  OF  AFFECTIONS. 

1.  HUSBANI>  AND  WlTB — Al^OBNATION  OF  AFTECnONS — ^ENTIOINO   AwAT 

Wife — EYiDBNCE>-FkiviLEGED  Communications. — In  an  action  by  a 
husband  for  damages  against  a  defendant  for  alienating  affections 
of  the  plaintiff's  wife,  and  enticing  her  away,  letters  written  to  the 
husband  by  the  wife  during  her  temporary  absence  from  home, 
offered  to  show  the  affectionate  relations  between  them,  prior  to  the 
exercise  of  arts  of  enticement  on  the  part  of  the  defendant,  are 
admissible  in  evidence,  since  the  amendment  of  the  year  1911  to 
section  1881  of  the  Code  of  Civil  Procedure,  excepting  from  the 
class  of  "privileged  communications,"  communications  between  a  hus< 
band  and  wife,  ''in  an  action  brought  by  husband  or  wife  against 
another  person  for  the  alienation  of  the  affections  of  either  husband 
or  wife."     (Jameson  ▼.  Tully,  380.) 

2.  Letters  of  Wife  not  Heabsat  and  Self-ssevino  Declarations. — 

In  such  action,  the  relations  between  the  husband  and  wife  being  a 
proper  subject  of  inquiry,  statements  in  the  letters  of  the  wife  to 
the  husband  showing  the  state  of  her  feelings  before  the  enticements 
of  the  defendant  began  are  admissible  and  are  not  open  to  the  objec- 
tion that  they  are  hearsay  and  self -serving  declarations.  (Id.) 
8.  Bemoteness. — Objection  to  such  letters  on  the  ground  of  their  re- 
motcfness  goes  merely  to  their  weight  and  not  to  their  competency. 
(Id.) 

4.  Letters  and   Statements   After   Alleoed    Enticement.— Where 

letters  written  and  statements  made  by  the  wife  to  the  husband  were 
offered  for  the  ostensible  purpose  of  showing  the  feelings  between 
husband  and  wife  at  the  time  they  were  written,  but  the  real  scope 
and  purpose  of  the  offer  was  to  introduce  in  evidence  confessions 
of  her  guilty  relations  with  the  defendant  some  months  before  the 
date  of  such  letters  and  statements,  they  were  hearsay  pure  and 
simple,  and,  having  been  written  or  spoken  without  the  defendant's 
consent  or  presence,  they  were  not  admissible  on  any  theory.  •  (Id.) 

5.  Objection  not  Waived  by  Cross-examination. — Defendant's  objec- 
tion to  the  admission  of  such  letters  and  statements  was  not  waived 


Digitized  by 


Google 


820  Annexation, 
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by  his  having  cross-examined  the  plaintiff  thereon  after  their  admis- 
sion over  his  objection.     (Id.) 

6.  Habmusss  Ebbob. — In  an  action  for  damages  for  alienation  bj  the 
defendant  of  the  affections  of  the  plaintiff's  wife,  error  in  the  admis- 
sion of  letters  and  statements  of  the  wife  after  her  alleged  entice- 
ment and  seduction  was  rendered  harmless  by  other  independent  evi- 
dence tending  to  prove  guilty  relations,  including  the  deposition  of 
the  defendant  himself,  and  the  fact  that  neither  the  defendant  nor 
the  plaintiff's  wife  took  the  stand  to  make  any  denial  of  facts  from 
which  no  other  conclusion  could  be  reached  by  a  fair-minded  jury. 
(Id.) 

7.  Deposition— Bbading  Pbopbblt  Disallowed. — The  court  properly 
refused  to  allow  the  deposition  of  the  plaintiff's  wife  to  be  read  in 
such  case,  when  it  appeared  that  she  was  in  town  during  the  trial 
up  to  within  an  hour  of  the  time  when  the  deposition  was  offered, 
and  that  although  she  had  been  in  consultation  with  defendant's 
counsel,  she  had  taken  a  train  and  left  town  with  their  consent  and 
with  no  effort  to  detain  her.     (Id.) 

ANNEXATION.    See  Municipal  Corporations,  2. 

APPEAL. 

1.  New  TBiiii — Appeal  fbok  Obdbb  Obakttno. — Where  a  motion  for  a 
new  trial  is  made  upon  all  the  statutory  grounds,  an  order  grant- 
ing the  same  generally  will  be  upheld  if  sustainable  upon  any  of  the 
grounds.     (Bahmel  v.  Bost,  15.) 

2.  OONFLIOTING   EVIDENCE — ^PbESUMPTION    AS   TO   GBOUNDS   FOB   GBANT- 

iNo  New  Tbial. — Where  the  record  on  appeal  in  such  case  shows  a 
direct  conflict  of  testimony,  and  the  order  of  the  court  granting 
a  new  trial  does  not  indicate,  as  claimed  by  the  appellants,  that 
the  order  was  based  upon  some  misconceptioi^  of  the  trial  court  as 
to  matters  occurring  at  the  trial,  it  must  be  presumed  that  the  order 
was  made  upon  the  ground  of  the  insufficiency  of  the  evidence  td 
support  the  former  decision.     (Id.) 

3.  Final  Judgment  —  Time  —  Pendency  of  Pboceedinos  fob  New 

Tbial.— Under  sections  939  and  941b  of  the  Code  ot  Civil  Proce- 
dure, which  provide  that  an  appeal  from  a  final  judgment  must  be 
taken  within  sixty  days  from  the  entry  of  the  judgment,  provided 
that,  "If  proceedings  on  motion  for  a  new  trial  are  pending,  the 
time  for  appeal  from  the  judgment  shall  not  expire  until  thirty 
days  after  entry  in  the  trial  court  of  the  order  determining  such 
motion  for  a  new  trial,  or  other  termination  in  the  trial  court  of  the 
proceedings  upon  such  motion,"  the  last  proviso,  extending  the 
time,  is  limited  in  its  effect  to  those  cases  where  a  new  trial  pro- 
ceeding is  regularly  initiated  by  the  filing  and  service  of  a  notice 
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of  intention  to  move  for  a  new  trial  "within  ten  days  after  receiv- 
ing notice  of  the  entry  of  the  judgment,  or  within  ten  days  after 
verdict,  if  the  trial  was  bj  jury/'  as  required  by  section  659  of 
the  Code  of  Civil  Procedure,  and  if  a  new  trial  proceeding  be  not 
■0  initiated  within  such  ten  days,  no  proceeding  on  a  motion  for 
new  trial  can  be  held  to  be  "pending"  within  the  meaning  of  sec- 
tions 939  and  941b,  and  an  appeal  from  the  final  judgment  to  be 
effective  must  be  taken  within  sixty  days  from  the  entry  of  the 
judgment.     (Whiting-Mead  Com.  Co.  v.  Bayside  Land  Co.,  93.) 

4.  iNSumaENT  Bbcobd. — ^A  "statement  of  the  case''  in  the  transcript, 

not  stipulated  to  or  authenticated,  is  not  a  record  upon  which 
alleged  errors  can  be  reviewed.  (Hammond^  Lumber  C6.  v.  Brawley 
Co-opcfrative  etc.  Co.,  95.) 

5.  BsTATBs  OF  Deceased  Pebsons  —  Degree  of  Distbibution —  Ab- 

sence OF  Bnx  OF  Exceptions — Pbesuicption  of  Pboof.— On  an 
appeal  from  a  decree  of  distribution  under  a  will  where  there  is 
no  bill  of  exceptions  in  the  record,  it  must  be  assumed  that  the 
proof  before  the  court  was  ample  to  uphold  its  conclusions  as  to 
the  persons  entitled  to  distribution.     (Estate  of  O'Hare,  114.) 

6.  I^AMAGES   fob  Fbivolous   APPEAL. — An   appeal   from   a  judgment 

based  by  the  appellants  on  the  claim  of  such  a  bar  is  frivolous 
and  obviously  taken  for  delay  only,  and  warrants  the  imposition  of 
damages  and  costs.     (Foster  v.  Branen,  118.) 

7.  Conflicting  Evidence — ^Verdict  Conclusive. — The  verdict  of  a 
jury  on  conflicting  evidence  cannot  be  disturbed  on  appeal. 
(Sharpless  v.  Pantages,  122.) 

8.  Findings  —  Conflict  of  Evidence.  —  On  appeal  from  a  judg- 
ment and  order  denying  a  new  trial,  the  supreme  court,  following 
the  well-established  rule,  will  not  disturb  the  findings  when  the  evi- 
dence is  in  substantial  conflict.     (Levi  v.  Chesley,  145.) 

9.  Motion  to  Dismiss — ^Laok  of  Specifications. — ^Lack  of  specifica- 
tions of  error  is  not  a  ground  for  dismissal  of  an  appeal.  (Kurtz 
V.  Cutler,  178.) 

10.  Record — Ambiouitt — Two  Different  Filing  Dates. — Where  two 
filing  marks  appear  to  be^indorsed  on  a  purported  bill  of  exceptions 
in  the  printed  transcript,  showing  that  it  was  indorsed  as  filed  on 
two  different  dates,  the  ambiguity  will  be  determined  by  the  appel- 
late court  against  the  party  seeking  to  establish  error.     (Id.) 

11.  Retirement  of  Judge  from  Office  —  Judicial  Notice. — The 
supreme  court  will  take  notice  of  the  date  of  the  retirement  from 
office  of  the  judge  who  denied  a  motion  for  a  new  trial.     (Id.) 

12.  Time  to  Appeal  from  Judgment — ^Pendency  of  Proceedings  for 
New  Trial. — Prior  to  the  amendment  in  1915  of  section  939  of 
the  Code  of  C^vil  Procedure,  the  pendency  of  proceedings  on  a  motion 
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for  a  new  trial  did  not  extend  the  time  to  appeal  from  a  Judgment. 
(Ackerman  y.  SchnltE,  190.) 

13.  Ordeb  Giu^tino  New  Tbial  —  Hboobd  —  Stifttlations  —  Insuf- 
nciENT  Identification  of  Documents. — ^Where,  on  appeal  from  an 
order  granting  a  new  trial,  the  record  contains  no  bill  of  exceptions 
nor  any  certificate  of  the  trial  judge  showing  what  documents  and 
evidence  were  presented  and  considered  on  the  hearing  and  deter- 
mination of  the  motion,  and  stipulations  as  to  the  transcript  do 
not  identify  sufficiently  what  documents,  records,  or  evidence  was 
actually  presented  to  and  used  by  the  trial  judge,  the  appellate 
court  cannot  determine  whether  or  not  the  trial  court  erred  in 
granting  the  motion,  and  the  order  must  be  affirmed.  (Soper  y. 
Dominguez,  193.) 

li.  Findings  of  Factt— Oonfltctino  Evidence. — ladings  of  faet  in 
such  case,  on  conflicting  evidence,  are  conclusive  on  appeal.  (Butler 
y.  Union  Trust  Co.,  195.) 

15.  Justice's  Oouet— Appeal  to  Superior  Oou»r— Questions  of  Law 
Alone—Enforcement  of  Judgment  Pending  Appeal. — Where  an 
appeal  is  taken  to  the  superior  court  from  a  judgment  of  a  justice's 
eourt  upon  questions  of  law  alone  and  no  stay  bond  is  filed,  it  is 
competent  for  the  justice,  even  before  the  disposal  of  the  appeal,  to 
enforce  the  judgment  by  execution.     (Bushton  v.  Bieve,  199.) 

15.  Action  to  E'njoin  Execution  of  Justice's  CJourt  Judgment — 
Pleading — Conclusion  of  Law. — 'Where,  in  an  action  to  enjoin  the 
execution  of  a  justice's  court  judgment,  it  is  alleged  that,  at  the 
time  of  the  issuance  of  the  execution  complained  of,  the  judgment 
of  the  justice  "had  been  fully  vacated,  avoided,  and  set  aside,"  but 
facts  are  alleged  showing  that  after  the  plaintiff  had  taken  an  appeal 
to  the  superior  court,  that  court  had,  on  motion,  dismissed  the  appeal 
and  ordered  the  papers  returned  to  the  justice,  the  allegation  of  the 
vacating  of  the  judgment  is  shown  by  the  context  to  be  a  mere 
conclusion  of  law  and  not  equivalent  to  an  allegation  as  a  fact  that 
the  appeal  from  the  judgment  had  been  taken  on  "questions  of  law 
and  faet."     (Id.) 

17.  Demurrer. — In  an  action  to  enjoin  the  execution  of  a  justice's  judg- 
ment on  the  ground  that  the  same  stood  vacated  by  the  taking  of  an 
appeal  to  the  superior  court  therefrom,  a  demurrer  to  the  complaint 
is  properly  sustained  where  it  is  not  alleged  that  the  appeal  was 
taken  on  questions  of  law  and  fact,  since  an  appeal  without  a  stay 
bond  does  not  prevent  the  enforcement  of  a  justice's  judgment  where 
the  appeal  is  taken  on  questions  of  law  alone.     (Id.) 

18.  Dismissal  of  Appeal   by   Superior  Court — Conclusiveness   on 

Collateral  Attack. — The  superior  court  having  jurisdiction  of  an 
appeal  from  a  justice's  judgment  had  power  to  dismiss  it,  and  its 
judgment  dismissing  such  appeal  on  the  ground  that  it  had  not  been 
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dul/  perfeeted  is  eonelnsive  upon  collateral  attack,  and  jastifies  an 
order  dissolvuig  a  preliminary  injunction  in  an  action  to  restrain 
the  execution  of  the  judgment.     (Id.)  ' 

10.  EviDSNCfi— Weight  or  Evidengb— Question  fob  Jubt  ob  C^uet. — 
No  rule  of  appellate  practice  is  more  firmly  settled  than  that  the 
weight  of  evidence  is  for  the  jury  or  court  passing  on  the  facts, 
unless  the  testimony  is  so  obviously  false  or  so  inherently  improbable 
as  to  require  its  rejection.     (Estate  of  Jepson,  257.) 

20.  NonoB  or  ApPEAii— Motion  to  Dismiss — Misnomeb  or  One  or 
Sevebal  Appellants. — The  misnomer  of  one  of  several  appellants 
in  a  notice  of  appeal  does  not  require  a  dismissal  of  the  appeal  as 
to  the  others  who  are  correctly  named,  when  the  judgment  appealed 
from  is  otherwise  sufficiently  identified.  (Chung  Sing  ▼.  Southern 
Pacific  Co.,  261.) 

21.  Clebical  Misfbision  as  to  Name  or  One  or  Sevebal  Appellants. 

Where  it  is  perfectly  apparent  from  the  notice  of  appeal,  when  read 
in  connection  with  the  record,  that  the  notice  was  filed  on  behalf 
of  all  defendants,  three  in  number,  and  that  the  misnomer  therein 
of  one  of  the  defendants  was  a  mere  clerical  misprision  which 
eould  not  have  misled  the  adverse  party,  the  notice  of  appeal  will 
not  be  held  invalid  as  to  the  defendant  as  to  whom  the  misnomer 
occurred.     (Id.) 

22.  DErEonvE  Undebtakino   on   Appeal. — ^Where   an  appeal   may   be 

regarded  as  taken  under  sections  941a,  941b,  and  941c  of  the  Code 
of  Civil  Procedure,  any  question  as  to  the  validity  of  an  undertaking 
on  appeal  as  a  stay  bond  must  be  disregarded,  for  the  reason  that 
under  those  sections  no  undertaking  is  essential  to  the  taking  or 
maintenance  of  the  appeaL     (Id.) 

23.  Bill  or  Exception  s—Sebvioe  and  Settlement— Openino  Db- 
FAUi^. — ^Where  a  proposed  bill  of  exceptions  was  not  served  in  time, 
but  the  trial  court  granted  relief  from  the  default  and  settled  the 
bill,  the  supreme  court,  on  appeal  from  a  judgment,  will  disregard 
the  objection  that  the  proposed  bill  was  not  served  in  time,  and 
consider  the  merits  of  the  appeaL  (Jones  v.  Title  Guaranty  etc 
(.0..  375.) 

^4.  RELDir  PBOM  Delay  in  Sebvige. — ^It  is  well  settled  that  relief  may 
be  granted  from  delay  in  service  of  a  proposed  bill  of  exceptions. 
(Id.) 

25.  Time  fob  Appeal  fbom  Judgment  Pbiob  to  1915.— Prior  to 
the  amendments  to  the  Code  of  Civil  Procedure  in  1915,  an  appeal 
from  a  judgment  of  the  superior  court,  taken  within  six  months 
from  the  actual  entry  of  the  judgment,  was  in  time.  (North  Am. 
etc.  Co.  V.  Outer  Harbor  etc.  Co.,  406.) 

26.  Sepabate  Appeals — Judgment  and  Obdeb  Refusing  to  Set  Aside 
—  Sepabate   Considsbation   Unnecessaby.  —  Where   there   is    an 
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appeal  from  a  judgment  for  plaintiff  and  also  from  an  order  re- 
fusing to  set  aside  the  judgment  and  enter  a  judgment  for  the 
defendant,  it  is  unnecessary  to  consider  the  appeal  from  the  order 
separately,  since  the  same  matters  presented  thereon  arise  upon 
the  appeal  from  the  judgment.  (J.  F.  Lucey  Go.  t.  McMuUen, 
425.) 

27.  Pleadings — Insuiticient  Complaint  Aided  bt  Answer. — Where 
insufBlcient  allegations  of  a  complaint  are  eked  out  by  the  aver- 
ments of  the  answer,  the  defects  in  the  complaint  are  no  longer 
available  to  a  defendant  on  appeal.     (Id.) 

28.  8UG0ESTI0NS   or   Fraud — ^When   not   Considered. — ^If   fraud   was 

not  claimed  or  pleaded,  arguments  based  on  suggestions  of  fraud 
will  not  be  considered  on  appeal.     (Whitney  v.  Sherman,  435.) 

29.  Findings — Failure  to  Specipt  Error. — ^A  claim  that  a  finding  is  not 
sustained  by  the  evidence  cannot  be  considered  on  appeal  from  the 
judgment,  in  the  absence  of  a  specification  in  the  bill  of  exceptions 
that  the  finding  is  not  sustained  by  the  evidence.  (Binf  ord  v.  Boyd, 
458.) 

80.  Order   Denying    New    Trial  —  Newlt   Discovered    Evidbnob  — 

Record  Insuppicibnt. — An  appeal  from  an  order  denying  a  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence  cannot 
be  considered  where  the  affidavits  on  which  the  motion  purports  to 
have  been  made,  though  embodied  in  the  printed  transcript,  are  not 
authenticated  either  by  incorporation  in  a  bill  of  exceptions  or 
under  section  953a  of  the  Code  of  C&vil  Procedure.  (Hertel  v. 
Emireck,  534.) 

81.  Evidence  not  Brought  Up  in  Record — Assumption  bt  Appellate 
Court. — Where  issues  not  answered  by  the  findings  of  the  trial 
court  were  raised  by  the  defendant  and  appellant's  own  affirmative 
allegations,  and  the  evidence  was  not  brought  up  by  the  record  on 
appeal,  it  must  be  assumed  by  an  appellate  tribunal  that  no  evidence 
was  offered  in  support  of  the  affirmative  averments.     (Id.) 

82.  Action  to  Set  Aside  Deeds — Fraud-^Insanity — Iiack  of  Consid- 
eration— Frivolous  Appeal. — In  an  action  to  set  aside  conveyances 
on  the  ground  of  unsoundness  of  mind  of  the  grantor,  lack  of  con* 
flideration,  undue  influence,  and  fraud,  where  the  trial  court  found 
every  issue  in  favor  of  the  defendant  and  an  appeal  from  the  judg- 
ment was  taken  on  the  judgment-roll  alone,  the  appeal  was  wholly 
without  merit.     (Lieman  v.  Golly,  544.) 

88.  Appeal  Taken  for  Delay— Damages  Imposed. — Where  an  appeal 
was  evidently  taken  merely  for  delay,  it  is  a  proper  case  for  the 
imposition  of  damages.     (Id.) 

84.  Inferences  in  Favor  of  Findings. — When  it  is  claimed  in  support 
of  an  appeal  from  a  judgment  that  the  findings  on  which  the  judg- 
ment is  based  are  contrary  to  the  evidence,  all  inferences  reasonablj 
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possible  from  the  evidence  favorable  to  the  judgment  must  be 
indulged  bj  the  appellate  court.  (Bandle  v.  Commercial  Bank  of  Lios 
Angeles,  546.) 

85.  Alte&nativs  Method  —  Typewritten  Teanscbipt  —  Insufpicient 
BsooBD— Apfi&manos  or  Judgment. — Where,  on  an  appeal  from 
a  judgment  taken  bj  the  alternative  method,  the  appellant  re- 
lies solely  upon  his  claim  of  the  insufficiency  of  the  evidence  to  jus- 
tify the  findings  and  judgment,  yet,  although  the  typewritten  tran- 
script embraces  120  pages,  the  appellant's  opening  brief  contains  no 
supplement,  as  required  by  the  rule,  and  does  not  by  quotation,  ref- 
erence, or  otherwise  direct  the  court  to  the  portions  of  the  record 
upon  which  he  relies  to  sustain  his  point,  the  judgment  will  be 
affirmed.     (Frankfort  General  Ins.  Co.  v.  Cramer,  553.) 

86.  Points  not  Aequed  will  not  be  Considered. — The  supreme  court 
will  not  discuss  or  consider  points  which  are  not  argued  by  the 
appellants,  though  claimed  by  them  as  errors  of  the  trial  court. 
(Vance  v.  Gilbert,  574.) 

87.  Order  Granting  New  Trial— General  Terms.— When  the  order 
of  the  trial  court  in  granting  a  new  trial  is  general  in  its  terms, 
it  will  be  affirmed  if  it  could  properly  have  been  granted  upon  any 
of  the  grounds  upon  which  the  motion  for  it  was  predicated. 
(Scott  V.  Times-Mirror  Co.,  688.) 

38.  Reversal  of  Order— Kule. — An  order  granting  a  new  trial  will 
not  be  disturbed  upon  appeal  except  upon  a  showing  of  clear  and 
manifest  abuse  of  discretion  on  the  part  of  the  trial  court  in  respect 
to  granting  the  same.     (Id.) 

See  Criminal  Law,  35;  Contracts,  20;  Divorce,  8,  11;  Estates  of 
Deceased  Persons,  2,  6;  Judgments,  6;  Negligence,  28,  34  44, 
56;  New  Trial,  1;  Office  and  Officers,  3;  Quieting  Title,  6; 
Title,  2;  Warehousemen,  2;  Wills,  1. 

APPROPRIATION.    See  Waters  and  Water  Rights,  6. 

ARBITRATION. 

Arbitration  and  Award — Acceptance  of  Award — ^Waiver  of  Irreou- 
larities. — An  acceptance  of  and  payment  under  an  award,  made 
under  a  written  agreement  of  arbitration,  constitutes  a  waiver  of 
any  irregularities  in  the  award.     (Ramish  t.  Marsh,  217.) 
See  Contracts,  28. 

ARCHITECTURE. 
1.  Corporations,  Effect  of  Statute  xjpon. — The  terms  of  the  act 
regulating  the  practice  of  architecture  (Stats.  1901,  p.  641)   show 
clearly  that  it  was  directed  only  to   individuals  as   distinguished 
from  corporations.     (Binford  v.  Boyd,  458.) 
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ARCHITECTURE  (Continued). 
2.  Employment  of  Qualified  Abchitects  by  Othxks. — Either  &  cor- 
poration or  an  individual  maj  employ  certificated  architects,  have 
them  prepare  plans  and  specifications,  and  furnish  such  plans  and 
specifications  to  other  persons,  without  transgressing  the  terms  of 
the  act  regulating  the  practice  of  architecture  (Stats.  IQOl,  p.  641). 
(Id-) 
See  Constitutional  Law,  4. 

ABOUMENT.    See  Criminal  Law,  6,  11. 

ASSIGNMENT. 

1.  MoBTOAGE — Fo&EGLOsuBE— Assignment  bt  Cobporation — Seal  as 
Evidence  of  Authority. — In  a  foreclosure  suit  by  the  assignee  of  a 
note  and  mortgage  made  by  the  defendant  to  a  corporation,  the 
exclusion  of  the  assignment  signed  in  the  name  of  the  corporation 
bj  its  secretary  and  bearing  the  impress  of  the  corporate  seal  of 
the  corporation,  on  the  ground  of  the  absence  of  proof  of  the 
authority  of  the  secretary,  was  erroneous,  and  warranted  the 
reversal  of  a  judgment  of  nonsuit  which  had  been  granted  for 
failure  to  prove  the  assignment,  since  the  corporate  seal  affixed 
to  the  assignment  afforded  a  prima  facie  showing  that  the  officer 
executing  the  paper  had  due  authority  to  execute  it  (Anderson  v. 
Wickliffe,  120.) 

2.  Considebation  fob  Assignment  of  Note — Immaterial  to  ths 
Maker. — The  existence  of  a  consideration  for  the  assignment  of  a 
note  as  between  the  original  holder  and  its  transferee  is  of  no  eon- 
cem  to  the  maker  of  the  note.     (Id.) 

3.  Considerations-Imported  by  Written  Assignment.— Under  sec- 
tion 1610  of  the  CSvil  Code,  a  written  instrument  of  assignment.  In 
itself,  imports  a  consideration.     (Id.) 

4.  Abatement — Assignment  of  Cause  of  Action — Continuing  Action 
IN  Name  of  Original  Plaintiff. — Under  section  385  of  the  Code  of 
Civil  Procedure,  where  a  transfer  of  a  cause  of  action  is  made  while 
an  action  is  pending,  the  action  may  be  continued  in  the  name  of 
the  original  party.     (Vance  v.  Gilbert,  574.) 

ff.  Assignment  of  Cause  of  Action — Description  of  Claim  on  Assign- 
ment— Immaterial  EkROR  in  Date.-— An  erroneous  date  contained 
in  a  description  may  be  disregarded  where  the  context,  in  connection 
with  the  attending  circumstances,  sufficiently  describes  the  thing 
without  the  aid  of  the  date.     (Binford  v.  Boyd,  458.) 

See   BuUding   Contracts,    3,    6;    Contracts,    11,    12;    Ferries,    4; 
Leases,  4;  Negotiable  Instruments,  3,  4;  Promissory  Notes,  4. 

ATTACHMENT.    See  Building  Contracts,  6. 
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ATTOBNEY  AT  LAW.    See  Disbarment,  1-7;  District  Attorney;  Fraud, 
6,  7;  Libel,  7,  8. 

ATTOBNET'S  FETES.    See  Diyorce,  4;  New  Trial,  6. 

BIAS  OF  JUDGE.    See  Estates  of  Deceased  Persons,  12. 

BILL  OF  EXCEPTIONS.    See  Appeal,  10,  23,  24. 

BONDa 

1,  Peinoipal  and  SuaBTT — Common-law  Bond — ^Bailwat  Oonsteuo- 
TioN  OoNTRAcr— Contractor's  Bond  to  BAiiiWAY  Company— Bight 
or  Third  Party  to  Sue. — ^Where  a  contractor  for  the  construction  of 

'  a  road  for  a  railway  company  gave  the  railway  company  a  common- 
law  bond,  with  surety,  conditioned  for  the  faithful  performance  of 
the  work,  and  also  for  the  prompt  payment  to  "all  laborers,  mechan- 
ics, materialmen,  and  persons  who  shall  supply  such  contractor  with 
provisions  or  goods  of  any  kind,  all  just  debts  due  to  such  persons 
or  to  any  others  to  whom  any  part  of  such  work  is  given,  incurred  in 
carrying  on  such  work,"  any  "laborer,"  "mechanic,"  "materialman," 
or  person  "supplying  the  contractor  with  provisions  or  goods  of  any 
kind,"  or  any  other  person  "to  whom  any  part  of  such  work  was 
given,"  was  a  person  for  whose  benefit  the  bond  was  made,  and  as 
such  there  was  sufficient  privity  between  such  person  and  the  surety 
on  the  bond  to  authorize  such  person  to  maintain  an  action  on  the 
bond  against  the  surety.     (French  v.  Farmer,  216.) 

2.  Limitations  on  Surety's  Liability  to  Third  Persons — Claim  for 

Bental  or  Mules  Leased  to  Contractor. — The  surety  on  such  a 
bond  was  not  liable  for  the  rental  of  mules  leased  to  the  contractor 
to  be  used  in  the  performance  of  his  contract,  the  lessor  not  being 
a  person  "to  whom  any  part  of  such  work  is  given,"  and  the 
contract  and  bond,  therefore,  making  no  express  provision  for  the 
payment  to  the  lessor  of  the  indebtedness  to  him,  and  especially 
where  both  the  contract  and  the  bond  made  it  the  duty  of  the 
contractor  to  furnish  teams  without  fixing  any  obligation  to  pay 
therefor.  (Id.) 
S.  Services  or  Corral- man. — The  surety  on  such  bond  was  not  liabls 
in  an  action  by  the  lessor  of  the  mules  for  the  value  of  the  services 
or  the  traveling  expenses  of  a  "corral-man,"  who  had  been  employed 
by  the  plaintiff,  but  who,  under  the  railway  company's  contract, 
was  to  have  been  paid  by  the  contractor.     (Id.) 

4.   AmtESMENT  TO  PaY  ThIRD  PaRTY — BiGHT  TO   SUE   ON   BOND. — If   it 

can  be  fairly  said  from  either  the  contract  or  bond,  which  are  to 

^      be  construed  together,  that  the  parties  intended  to  and  did  agree  to 

pay  a  third  person  furnishing  provisions  or  goods  for  the  carrying 

on  of  such  work,  a  suit  can  be  brought  on  such  bond  by  such  third 
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person  to  recover  upon  the  promise  so  made  for  his  benefit,  although 
the  bond  does  not  bj  its  terms  expressly  inure  to  the  benefit  of 
Bueh  third  person,  and  although  the  promise  is  implied  from  the 
condition  of  the  bond  alone.     (Id.) 

6.  Street  I MPEOVBMENTs — ^Pubuo  Contract — Ybooman  Act — ^Bondfoe 
Materials  and  Labor— Liability  of  Subety. — The  liability  of  the 
surety  on  a  bond  for  labor  and  materials  given  under  the  provisions 
of  section  6%  of  the  Vrooman  Act,  in  connection  with  a  contract  for 
the  improvement  of  a  city  street  by  public  contract,  does  not  depend 
upon  the  validity  of  the  contract  or  the  faithful  performance  thereof 
by  the  contractor,  but  is  an  independent  contract  that  in  case  the 
principal  fails  in  his  obligations,  either  express  or  implied,  to  pay 
for  materials  or  labor  furnished  in  doing  the  work  described  in  hia 
contract  with  the  city,  the  surety  will  pay  them.  (Los  Angeles  6. 
Co.  V.  National  S.  Co.,  247.) 

6.  AcnoN  BY  Materialman  A«ainst  SxTBETY-^UNAnTHORizED  E!mN- 

siON  or  Time. — The  right  of  a  materialman  to  recover  on  such  a 
bond  is  unaffected  by  the  fact  that  the^  materials  constituting  the 
subject  of  the  action  were  furnished  and  used  in  completing  the 
work  under  an  extension  of  time  for  so  doing  made  by  the  board  of 
public  works,  which,  by  reason  of  the  time  of  completion  having  ex- 
pired, the  board  had  no  power  to  make.     (Id.) 

7.  Bffect  of  Eetbnsion  on  Liability  of  Surety. — A  valid  extension, 

even,  of  the  time  fixed  by  the  contract  for  completion  of  the  work 
does  not  exonerate  the  surety  on  such  a  bond,  because  the  principle 
that  a  material  alteration  of  the  contract  exonerates  the  surety  has 
no  application  in  such  case,  the  surety's  obligation  being  not  for  the 
performance  of  the  contract  claimed  to  have  been  altered,  but  inde- 
pendent thereof,  and  given  for  a  wholly  different  purpose,  and  the 
covenant  in  the  bond  being  not  for  the  benefit  of  the  city  as  a  party 
to  the  contract,  but  for  the  benefit  of  all  persons  furnishing  labor 
and  materials  to  the  contractor.     (Id.) 

»,  Literal  Construction  of  Bond. — The  rule  which  permits  a  surety 
to  stand  upon  his  strict  legal  rights  should  not  be  construed  as  limit- 
ing the  benefit  of  such  a  bond  to  those  only  who  supply  labor  and 
materials  directly  to  the  contractor,  but  the  covenant  in  the  bond 
should  be  read  in  the  light  of  the  statute,  the  purpose  of  which  was 
to  protect  those  who  furnish  labor  and  materials  for  the  work  de- 
scribed  in  the  contract,  and  not  the  particular  engagements  under 
which  the  work  is  done.     (Id.) 

9.  Claim  Filed  in  Time — Finding  Conclusive. — In  the  absence  of 
anything  in  the  record  to  the  contrary,  a  finding  that  the  plaintiff 
filed  his  claim  in  the  proper  office  within  thirty  days  from  the 
completion  of  the  work  is  conclusive.     (Id.) 
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10.  SnusBT  Impbovembnts — Improvement  Act  of  1911 — Bond  op  Oon- 

tbXctor  fob  Labor  and  Materials — ^Assignment  of  Contract — 
Liability  of  Surety  for  Obligations  of  Assignee. — The  surety  on 
the  bond  of  a  Btreet  eantractor  given  for  labor  and  materials  in  con- 
formity with  the  "Improvement  Act  of  1911"  is  liable  for  labor 
and  materials  furnished  to  an  assignee  of  the  contract,  and  used  in 
the  performance  of  the  work  contracted  for,  and  is  not  limited  to 
indemnification  of  creditors  of  the  contractor.  (Hub  Hdw.  Co.  v. 
Aetna  Ace.  etc.  Co.,  264.) 

11.  Contract  op  Surety  —  Law,    When    Part   of.  —  Where  a  surety 

makes  a  contract  with  the  law  before  him,  the  law  enters  into  and 
becomes  a  part  of  the  agreement.     (Id.) 

12.  Nature  of  Lubility. — ^An  action  to  recover  for  materials  or  labor 

on  such  a  bond  is  not  based  upon  the  personal  liability  of  the  con- 
tractor, but  upon  the  obligation  of  the  bond.     (Id.) 

13.  Measure  of  Surety's   Liability — ^Ple^ding. — ^In  such  an   action, 

there  is  no  force  in  the  contention  that  the  surety  can  be  bound  only 
for  the  reasonable  value  of  the  materials  furnished  and  not  for  the 
agreed  price  where  no  issue  is  made  in  the  pleadings  upon  this 
matter.     (Id.) 

li.  Failure  to  Establish  Official  *  Street  Grade. — Although  the 
"Improvement  Act  of  1911"  authorizes  a  city  council  to  grade  or 
regrade  a  street  "to  the  official  grade,"  the  defense  that  there  is  no 
jurisdiction  to  perform  the  work  and  require  the  bond,  unless  the 
official  grade  has  been  established,  is  not  available  to  the  surety  on 
the  bond,  the  bond  having  been  given  to  secure,  not  the  performance 
of  the  work  by  the  original  contractor,  but  the  independent  contracts 
of  materialmen  and  laborers.     (Id.) 

15.  Time  Fixed  by  Contract — Materials  Furnished  After  Expira- 

tion OF  Time. — The  fact  that  a  part  of  the  materials  was  furnished 
after  the  time  limited  in  the  contract  with  the  city  for  the  perform- 
ance of  the  work  is  not  a  defense  to  an  action  on  the  bond  against 
the  surety,  who  undertook  to  pay  for  all  labor  and  materials  fur- 
nished for  that  particular  work,  and  the  surety  cannot,  therefore,  be 
relieved  because  of  any  irregularity  in  the  performance  of  the 
contract.     (Id.) 

16.  Time  for  Filing  Claims. — ^Where  two  sorts  of  paving  were  con- 
templated by  the  contract  for  different  portions  of  the  work,  and, 
as  authorized  by  the  Street  Improvement  Act  of  1911,  an  assessment 
was  levied  upon  completion  of  a  part  of  the  work,  the  verified  state- 
ment of  a  person  furnishing  materials,  not  paid  for  by  the  eon- 
tractor,  was  seasonably  filed,  although  not  filed  within  thirty  days 
after  the  completion  of  the  portion  of  the  work  for  which  the  mate- 
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rials  were  fumiBhed,  if  it  wu  filed  witiiin  thirty  dajs  ftfter  the  eom- 
pletion  of  the  whole  work,  or  even  before  the  eontraet  was  completed. 
(Id.) 

17.  PuBUo  Works — Contbagtob's  Bond  toe  Materials  and  Suppueb — 

Tools  and  Plant. — The  surety  on  the  bond  of  one  who  contracted 
with  a  city  for  the  construction  of  two  wells,  and  who,  in  pursuance 
of  the  act  of  March  27,  1897,  "to  secure  the  payment  of  the  claims 
of  materialmen,  mechanics,  or  laborers  employed  by  contractbrs  upon 
state,  municipal,  or  other  public  works"  (Stats.  1897,  p.  201),  gave 
a  surety  bond,  conditioned  for  the  payment  of  materials  or  sup- 
plies  used  in,  upon,  or  about  the  "performance  of  the  work  contracted 
to  be  done,"  is  not  liable  for  tools  or  plant  purchased  by  the  con- 
tractor, the  use  of  which  is  required  in  doing  the  work,  but  which, 
barring  wear  and  tear  incident  to  such  use,  survive  for  repeated  and 
other  use,  since  indebtedness  incurred  by  a  contractor  in  the  pur- 
chase of  his  plant  or  any  part  thereof,  the  use  of  which  is  required 
during  the  work,  is  neither  within  the  provisions  of  the  act  nor  in- 
cluded in  the  terms  of  the  bond.  (Sherman  v.  American  Surety  Oo^ 
286.)  « 

18.  Bbntal  or  Tools — ^Liabilitt  op  Subbty. — ^Money  c(ue  by  the  con* 

tractor  for  the  rental  of  tools  used  in  drilling  wells  under  such  a 
public  contract,  and  the  cost  of  transporting  the  tools  to  the  place 
where  they  are  used,  is  covered  by  a  surety  bond  for  materials  and 
supplies  used  in  the  performance  of  the  work,  and  the  surety  is  liable 
therefor.     (Id.) 

19.  Pbematube  Belease  op  Citt  by  Matebialman— Subett's  Liabil- 

ity TInatfegted. — Where  a  materialman  on  a  city  contract,  befort 
the  filing  of  any  claim  which  would  have  had  the  effect  of  impound- 
ing the  moneys  due  from  the  dty  to  the  contiactor,  gave  the  city 
written  notice  authorizing  payment  to  the  contractor  for  the  work, 
and  purporting  to  release  the  city  from  all  claims  and  demands,  such 
notice  and  purported  release  did  not  discharge  the  surety  on  the 
contractor's  bond  nor.  affect  the  liability  of  the  surety  to  the  mate- 
rialman, since  under  the  statute,  until  and  unless  the  materialman 
filed  his  claim  within  ninety  days  as  provided  by  the  statute,  he  had 
no  claim  upon  the  moneys  payable  under  the  contract  which  could 
be  the  subject  of  the  so-called  releases.     (Id.) 

20.  Public  Works  —  Highway  —  Construction  por  County  —  Bond  op 
Contractor — ^Rental  op  Teams  and  Tools. — The  rental  of  t«ams 
and  tools  used  in  the  construction  of  a  highway  under  contract  with 
a  county  is  included  within  the  meaning  of  the  word  "supplies"  in  a 
bond  given  by  the  surety  for  the  contractor  under  the  act  of  1897 
(Stats.  1897,  p.  201).     (Brieker  v.  Rollins  ft  Jarecki,  347.) 

21.  Liability  op  SunEry — Provisions  as  "Suppues." — Provisions  and 

luerehandise  such  as  flour,  meat,  butter,  barley,  and  like  articles  con- 
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•uxned  by  the  men  and  teams  during  the  construction  of  a  highway 
under  contract  with  a  county,  and  also  powder,  caps,  and  fuse  used 
in  the  work,  are  "supplies,"  for  which  the  surety  is  liable  on  a  bond 
furnished  under  the  Statutes  of  1897,  requiring  the  contractor  to 
give  a  bond  to  pay  for  supplies.     (Id.) 

22.  Supplies  Fdbnishxd  to  a  Bbcbivxb. — ^Where  the  firm  of  contractors 

engaged  in  the  construction  of  a  highway  under  contract  with  a 
county  became  involved  in  partnership  litigation,  in  which  a  re- 
ceiver was  appointed,  who  took  charge  of  the  affairs  of  the  part- 
nership and  attempted  to  proceed  with  the  work  under  the  contract, 
the  receiver  was  the  official  agent  and  representative  of  the  firm  in 
all  that  he  did  in  these  respects,  and  the  surety  on  the  bond  given 
by  the  contractor  under  the  Statutes  of  1897,  for  materials  and 
supplies  was  as  much  responsible  for  materials  and  supplies 
furnished  to  the  receiver  as  though  the  principals  had  themselves 
incurred  the  liabilities  in  the  performance  of  the  work.     (Id.) 

23.  TiMi  FOB    FiUNO    Claim. — In  such   case,  under  the    Statutes  of 

1897,  as  amended  by  the  Statutes  of  1911,  claims  filed  within 
ninety  days  after  the  completion  of  contract  work  on  a  high- 
way for  a  county,  and  suits  brought  thereon  against  the  surety  on 
the  contractor's  bond  within  six  months  after  the  filing  of  such  claims 
are  in  time.     (Id.) 

24.  Stkext  Imbovbmxnts — ^Pubuo  Contbaciv— Ybooman  Act — ^Bond  fob 

Matebuls  and  Labob— Lllbilitt  op  Subxty. — Judgment  affirmed 
on  the  authority  of  Lo»  Angeles  Stone  Co,  v.  National  Surety  Co,, 
ante,  p.  247.     (C.  C.  Harris  Oil  Oo.  v.  Standard  Cons.  Co.,  810.) 
See  Appeal,  22;  Building  Contracts,  5;  Negotiable  Instruments,  1. 

BOUNDABIEa 

L  Location  by  Adjoining  Land  Ownebs — ^Lono-oontinukd  Agquies- 
OXNGB — Genzbal  Bulx. — Where  adjoining  land  owners,  being  un- 
eertain  of  the  position  of  the  true  boundary  described  in  their 
deeds,  agree  upon  a  location  as  the  true  location,  mark  it  upon 
the  ground,  or  build  up  to  it,  occupy  on  each  side  up  to  the  place 
fixed,  and  acquiesce  in  the  location  for  a  period  equal  to  the  statute 
of  limitations,  or  under  such  circumstances  that  substantial  loss 
would  be  caused  by  a  change  in  itb  position,  such  line  becomes,  in 
law,  the  true  line  called  for  hj  the  respective  descriptions,  regardless 
of  the  accuracy  of  the  agreed  location,  as  it  may  appear  by  subse- 
quent measurements.     (Silva  ▼.  Asevedo,  495.) 

2.  Ejectment — ^Findings  Unsuppobtxd  by  Evidbnce. — ^Where,  in  an 
action  of  ejectment  to  recover  a  disputed  strip  of  land  lying  be- 
tween two  adjoining  holdings,  it  appeared  that  a  somewhat  irregular 
shaped  tract  of  land  had  been  acquired  by  the  predecessor  of  the 
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plaintiff,  with  the  understanding  that  it  should  be  divided  equaHj 
between  himself  and  the  defendant,  that  accordingly  a  deed  was 
made  to  the  defendant  describing  the  west  half  by  metes  and  bounds 
furnished  by  a  surveyor  employed  to  make  a  survey  for  the  two 
owners,  but  by  mistake  the  surveyor  established  a  line  of  stakes, 
not  conforming  to  the  description  but  too  far  to  the  east,  throw- 
ing the  disputed  strip  into  the  westerly  holding,  and  that  along 
this  line  a  substantial  fence  was  built  at  joint  expense  by  the  two 
owners,  who  for  about  six  years  occupied  and  cultivated  the  re- 
spective holdings  up  to  the  line  of  the  fence,  findings  that  there 
had  been  no  uncertainty  as  to  the  location  of  the  boundary  and  no 
agreement  between  the  parties  that  the  fence  line  should  be  taken 
to  be  the  true  boundary  were  not  supported  by  the  evidence.  (Id.) 
8.  Mutual  Mistake — Application  of  "Agreed  Boundaby"  Bulb. — 
The  fact  that  both  adjoining  owners  were  mistaken  in  believing 
that  a  boundary  line  fixed  between  their  holdings,  by  mutual  assent, 
was  the  true  line  does  not  prevent  the  application  of  the  "agreed 
boundary"  rule.     (Id.) 

4.  AoBEED  BouNDABY  AS  AN  ATTEMPT  TO  Tbansfeb  Land. — Adjoin- 
ing owners  cannot  by  mere  agreement  establish  a  boundary  line 
which  they  know  is  not  the  true  boundary,  the  attempt  to  so  fix  the 
line  being  merely  an  endeavor  to  transfer  land  from  one  to  the 
other,  which  can  be  accomplished  only  by  a  conveyance.     (Id.) 

5.  Location  of  Station — ^Evidencb — Decree  in  Partition. — In  an  ac- 
tion to  enjoin  the  erection  of  a  building  upon  land  alleged  to  belong 
to  a  railroad  company  and  to  be  necessary  for  the  operation  of 
its  railway,  the  title  of  which  land  was  claimed  by  defendant, 
where  the  real  controversy  was  as  to  the  location  of  a  part  of 
the  boundary  line  between  the  properties  of  the  parties  which 
question  in  turn  depended  upon  the  location  of  a  certain  corner  post, 
the  court  properly  admitted  in  evidence  a  decree  of  partition  of 
lands  to  the  south  and  east  of  the  properties  in  question,  which 
made  reference  to  the  disputed  corner,  although  neither  parties  or 
their  predecessors  in  interest  were  parties  to  such  partition  suit, 
where  such  common  corner  of  the  adjoining  parties  is  referred  to  in 
the  mesne  conveyances  under  which  plaintiff  holds,  and  is  shown 
by  the  decree  to  be  marked  by  a  monument.  (Southern  Pae.  B.  C6. 
V.  Industrial  D.  L.  Co.,  743.) 

See  Quieting  Title,  6. 

BBIDGES.    See  Ferries,  7;  Municipal  Corporations,  1. 

BUILDING  CONTBACTS. 
1,  Mechanics*  Liens — Stop  Notice — Service  or  Before  Installment 
Dub — Section  1184,  Code  of  Civil  Procedure — ^Priority  of  Claims. 
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BUILDING  CONTRACTS  (Continued). 

One  furnishing  work  and  material  to  a  subeontraetor  on  a  building 
contract  for  the  erection  of  a  school  building  for  a  school  distriet, 
who  serves  a  stop  notice  for  the  amount  of  his  elaim  prior  to  the 
dattf  on  which  an  installment  is  due  under  the  original  contract, 
is  entitled;  under  section  1184  of  the  Code  of  Civil  FVocedure,  to  a 
preference  in  payment  for  the  amount  of  his  daim  to  a  claimant 
furnishing  other  labor  and  material  to  the  subcontractor  which 
terves  its  stop  notice  after  the  maturity  of  the  installment.  (€k>Ql9i- 
em  Calif.  Elec.  Co.  ▼.  McDonald,  386.) 

S.  RgiiiPTTW — Envohoembnt  or  Lien. — ^The  remedy  bj  stop  notice 
under  section  1184  of  the  Code  of  Civil  Procedure  is  entirely  dis- 
tinct from,  and  disconnected  with,  the  remedy  1^  perfecting  and 
enforcing  a  lien  upon  property  under  section  1183  of  said  Code. 
Decisions  relating  to  the  apportionment  of  proeeeda  in  foreelosure 
suits  do  not  apply  to  the  application  of  funds  interoepted  l^  a  stop 
notice.     (Id.) 

3.  Assignment  op   Installment  to   Bboomb  Due  —  Pbiobitt  Undbb 

Stop  Notice. — An  assignment  by  a  subeontraetor  under  a  contract 
for  the  erection  of  a  school  building  for  a  school  district  of  his 
claim  for  work  and  labor,  made  prior  to  the  due  date  of  an  in- 
stallment  payable  to  the  original  contractor,  does  not  prevent  an- 
other claimant,  under  section  1184  of  the  Code  of  €Svil  Procedure, 
from  intercepting  the  money  by  a  stop  notice  given  prior  to  ma- 
turity thereof,  and  the  right  of  such  claimant  is  superior  to  that 
of  the  assignee.     (Id.) 

4.  FuBNiSHiNG  Labor  and  Material  to    Subcontbactob  —  Limit  of 

Liability  of  Original  Contractor. — The  claims  of  persons  furnish- 
ing labor  and  material  to  a  subcontractor  are  limited,  as  far  as 
the  original  contractor  is  concerned,  to  the  amount  owing  by  the 
latter  to  the  subcontractor  on  his  subcontract.     (Id.) 

5.  Basis  of  Liabilitt  of  Original  Contractor. — The  mere  fact  thst 

money  is  due  for  materials  furnished  to  a  subcontractor  for  a 
building  to  be  erected  gives  no  claim  against  the  original  contractor 
therefor,  but  where  the  latter  gives  a  bond  in  accordance  with  the 
act  of  March  27,  1897  (Stats.  1897,  p.  201,  as  amended  in  1911, 
Stats.  1911,  p.  1422),  he  is  bound  to  pay  for  all  materials  or  sup- 
plies furnished  for  the  performance  of  the  work,  whether  furnished 
at  the  request  of  himself  or  of  a  subcontractor  under  him.     (Id.) 

6.  Attaching  Cbeditor  —  Bights  of  Assignee  of  Subcontractor.— 
The  rights  of  an  assignee  of  a  subcontractor  under  an  assignment 
of  all  moneys  to  become  due  to  the  subcontractor  from  the  original 
contractor  made  at  the  time  of  an  agreement  of  the  assignee  to 
furnish  certain  work  and  labor  to  the  subcontractor  for  a  building 
to  be  erected,  are  paramount  to  the  cktim  of  a  subsequent  attaching 
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BUILDING  CONTRACTS  (Continued). 

creditor  of  the  subcontractor,  and  the  claim  of  the  attaching  creditor 
does  not  avail  the  original  contractor  as  a  credit  or  defense  against 
the  claim  of  the  assignee.     (Id.) 

BUILDING  RESTRICTIONS. 

1.  Injunction  —  Violation  of  Building  RESTWonoN  —  Acquiescenge 
IN — ^Pbopeb  Retusal  op  Reliep. — A  court  of  equity  will  not  enjoin 
the  violation  of  a  building  restriction  by  the  owner  of  a  lot  in  a  tract 
sold  pursuant  to  a  general  plan  of  improvement  for  the  benefit  of 
all  the  lots,  where  there  have  been  such  vioiationa  of  the  restrietions 
by  plaintiffs  and  others,  acquiesced  in  by  the  plaintiifsi  as  to  pze- 
elude  them  from  enforcing  such  restriction  against  the  defendant. 
(Bryant  v.  Whitney,  640.) 

2.  Abandonment  or  Buildino  Restbiotions — ^Rulb. — Where  there  has 

been  no  uniform  observance  of  the  restrietions,  and  substantially 
all  the  land  owners  have  so  conducted  themselves  as  to  indicate  an 
abandonment  of' the  right,  which  is  in  the  nature  of  an  easement^ 
to  have  the  neighborhood  kept  to  the  standard  established  by  the 
original  plan,  and  where  the  enforcement  will  not  tend  materially 
to  restore  to  the  district  the  character  imposed  upon  it  by  the 
scheme,  and  the  infraction  complained  of  does  not  diminish  the 
value  of  the  other  estates,  then  it  would  be  inequitable  and  oppree- 
sive  to  compel  at  great  loss  a  compliance  with  the  restrictions.     (Id.) 

CERTIORARI.    6ee  Street  Aseessmentb,  8. 

CHARITISS.    See  Inheritance  Tblx,  1. 

CHARTERS.    See  Office  and  Officers,  1,  4;  Parks,  1,  2. 

CLAIMS.    See  Estates  of  Deceased  Persons,  28>-30,  34,  35;  Pleading,  11. 

CODICILS.    See  Wills,  5,  6. 

COLLATERAL  ATTACK.    See  Appeal,  18;  Ejstates  of  Deceased  Per- 
sons, 19;  Perries,  5,  6. 

COLLUSION.     See  Divorce,  6,  7;  Judgments,  9. 

COMMUNITY    PROPERTY.    See    ESstates  of    Deceased    Persons,  37; 
Husband  and  Wife,  2,  10. 

CONCLUSIONS  or  LAW.    See  Mortgages,  7. 

CONFESSIONS.    See  Criminal  Law,  20. 
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XNeiDEBATION.  See  Appeal,  32;  Assignxneiit,  2,  3;  Contracts,  55; 
Corporations,  5;  Deeds,  20;,  Mortgages,  15,  16;  Negotiable 
Instraments,  4;  Promissory  Notes,  5. 

CONSTITUTIONAIi  DAW. 

1.  Police  Power — ^Limitation  on  Exercise. — The  exercise  of  the  police 

power  is  available  onlj  for  the  purpose  of  promoting  the  general 
welfare,  the  interests  of  the  public  as  distinguished  from  those  of 
individuals  or  persons.     (Binford  v.  Boyd,  458.) 

2.  RioHT  OF  Contract — Statutes. — The  legislature  may  prescribe  the 

form  in  which  contracts  shall  be  executed,  in  order  that  they  may 
be  valid  or  binding,  but  it  cannot  limit  the  right  of  parties  to  in- 
corporate into  their  contracts,  otherwise  valid,  such  terms  as  may 
be  mutually  satisfactory  to  them.     (Id.) 

3.  Statijtory  Construction — ^Poligx  Beoulation — Gbneeal  Bulk. — 
In  determining  the  effect  of  a  statute  enacted  as  a  police  regula- 
tion to  promote  the  public  good  and  purporting  to  change  or  limit 
the  right  of  contract  for  that  purpose,  the  rule  is  that  the  changes 
it  effects  in  such  right  are  those  only  which  it  expressly  declares 
or  those  only  which  are  necessarily  implied  from  the  language  used. 
The  invasions  it  makes  on  constitutional  rights  are  not  to  be  carried 
farther  than  is  necessary  to  protect  the  public  from  the  evils  in- 
tended to  be  removed,  unless  the  language  compels  such  meaning, 
and  such  effect  is  reasonably  calculated  to  secure  the  legitimate 
objeetis  for  which  the  power  is  exercised.     (Id.) 

4.  Architecture  —  Act  Regulatinq  Practice  —  Theoet  on  Which 
Statute  Upheld. — The  act  regulating  the  practice  of  architecture 
(Stats.  1901,  p.  641;  amended.  Stats.  1903,  p.  522)  cannot  be 
upheld  as  a  police  measure,  on  the  ground  that  it  tended  to  pro- 
mote the  prosperity  of  those  following  the  profession  of  archi- 
tecture by  giving  such  persons,  who  could  obtain  a  license  an 
advantage  over  others,  but  only  upon  the  theory  that  it  was  in- 
jurious to  the  public  interest  to  allow  unskilled  and  unqualified 
persons  to  prepare  plans  and  specifications  for  the  erection  of 
buildings,  owing  to  dangers  which  might  arise  from  defects  in  plans 
of  construction.     (Id.) 

See  Contracts,  39,  40,  42,  43;  Fish  and  Game,  1-4,  6;  Juries  and 
Jurors,  1,  3;  Mechanics'  Liens,  3,  5;  Office  and  Officers,  2,  3; 
Panama-Pacific  International  Exposition,  1-3,  6;  Police  Power, 
3;  Public  Utilities  Act,  1-4;  Street  Assessments,  3. 

CONSTRUCTION.  See  Deeds,  2;  Mortgages,  1;  Panama-Pacific  Inter- 
national Exposition,  1-3,  6. 
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OONTRAOTS. 

1.  Bkscission — Duty  of  Pabtt  Claimimo  Bioht — ^Dhjosnox  on  I>»- 
oovKEY  OF  Facts — Eestobation  of  Bkneffps. — ^A  party  to  a  con- 
tract who  claims  the  right  to  rescind  must  resdnd  promptly  on  dia- 
covering  the  facts  entitling  him  to  rescind,  and  moat  restore  to  th« 
other  party  everything  of  value  received  from  him.  (Ferguson  ▼. 
Edgar,  17.) 

S.  Rescission  too  Late — Option  Oontbact  to  Pubghase  IiAni>— Ba- 
TAiNiNG  Use  and  Occupation  Till  Option  Expired. — ^Where  the 
defendants  had  been  allowed  to  enter  and  use  and  occupy  land 
under  a  contract,  which  gave  them  an  option  of  purchase  within  a 
limited  time,  but  required  them  to  do  certain  improvement  wo^ 
and  seed  the  land,  they  could  not  set  up  as  a  defense  to  an  action 
for  damages  for  breach  of  their  contract  to  improve  and  seed 
the  land,  an  attempted  rescission  by  them  after  the  expiration  of 
the  time  for  exercising  the  option,  upon  the  ground  of  the  existence 
of  a  highway  as  a  servitude,  which  was  visible  when  they  entered 
and  had  been  visible  at  all  times  while  they  occupied  the  land.     (Id.) 

8.  Lack  of  Diligence  ~  Failure  to  Bsstorx. — The  effect  of  such 
action  was  to  defeat  any  right  of  the  defendants  to  rescind  the  con- 
tract, there  being  an  entire  absence  of  diligence  in  the  purported 
act  of  rescission,  and  a  total  failure  to  restore  to  the  plaintiff  that 
which  they  had  received  under  the  contfttct  and  retained.     (Id.) 

4.  Vendor  and  Vendee — Covenant  Against  Encumbrances — Noto- 
rious Physical  Visible  Burdens. — A  contract  to  convey  lands  "free 
and  clear  of  encumbrances"  has  no  reference  to  exbting  physical  and 
visible  burdens  imposed  upon  the  land,  such  as  a  state  highway,  the 
use  of  which  was  open  and  notorious,  or  an  existing  canal  or  water 
ditch,  the  purpose  of  which  was  to  convey  water  for  irrigation  upon 
the  land  in  common  with  other  land  in  the  vicinity,  and  without 
which,  as  known  by  the  vendees,  the  land  would  be  valueless.     (Id.) 

5.  GOBPORATIONS — AGREEMENT  EtSBCUTED  BT  MANAGER. — On  the  trial  of 

an  action  on  certain  promissoiy  notes  of  which  a  corporation  waa 
payee,  evidence  was  properly  excluded  of  a  purported  agreement  by 
the  corporation  for  the  employment  of  the  defendant  for  a  term  of 
years  at  a  salary  which  was  to  be  applied  to  the  payment  of  the 
notes,  the  agreement  being  signed  by  the  manager  of  the  corporation, 
without  the  corporate  seal,  there  being  no  showing  what  the  man- 
ager's powers  were,  or  that  he  had  ever  been  authorised  to  enter  into 
the  agreement,  which  was  outside  the  usual  course  of  business  of 
the  corporation,  and  far  beyond  the  ordinary  powers  reposed  in 
managers  of  such  institutions.     (Williams  v.  Youtz,  107.) 

6.  Sales— Conditional  Sale — ^Lsase  With  Option  to  Purchase  at 
Nominal  Price — Right  of  Possession. — ^Where  the  owner  of  an 
automobile  -truck,  by  an  instrument  desigoated  by  the  parties  as  a 
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CONTRACTS   (Continued). 

'lease"  for  the  term  of  twelve  montliSy  gave  the  poeseseion  of  the 
vehicle  to  the  "leflsee/*  who  agreed  to  paj  as  rental  a  fixed  sum  of 
which  about  one-third  was  paid  in  cash  and  the  balance  was  to  be 
paid  in  monthly  installments,  evidenced  by  promissory  notes,  with 
the  right  on  the  part  of  the  "lessee"  on  full  performance,  to  purchase 
the  machine  for  oiie  dollar,  and  with  the  proviso  that  any  default  on 
the  part  of  the  'lessee"  should  release  the  "lessor"  from  all  further 
obligations,  and  the  "lessor"  should  then  have  the  right  to  retake 
possession,  whether  the  written  agreement  be  in  legal  contemplation 
a  contract  of  lease  or  one  of  conditional  sale,  the  "lessee"  or  "pur- 
chaser" must  rest  his  claim  of  possession  upon  the  terms  of  the  writ- 
ing alone,  and  he  was  entitled  to  possession  only  so  long  as  he  com- 
plied with  his  obligation  to  pay  the  installments  upon  the  dates  when 
they  fell  due.  (Adams  v.  Anthony,  158.) 
7.  Action  by  Lbssss  fob  Possession  After  DxFAuiyr  —  Suit  by 
LxBSOB  ON  Installment  Notes. — ^Where,  in  8u«h  ease,  the  written 
agreement  also  provided  that  the  termination  of  the  lease  by  the 
lessor  for  default  on  the  part  of  the  lessee  should  not  release  the 
lessee  from  the  payment  of  any  sums  due  up  to  the  date  of  such 
termination,  and  the  lessee  having  made  default  in  payment  of 
the  first  two  installments,  the  lessor  retook  possession  of  the 
machine  and  sued  and  recovered  judgment  on  these  two  installment 
notes,  the  judgment  in  an  action  by  the  lessee  to  recover  possession 
of  the  machine  should  have  been  for  the  defendant,  as  the  action 
on  the  overdue  notes  did  not  affect  the  lessor's  right  of  possession. 
(Id.) 
6.  Lot  Estate — Psbsonal  Pbopeety — Gift  by  Life  Tenant — Action 
BT  Remainderman  Afteb  Termination  of  Life  Estate — Statute 
OF  Limitations. — ^Where,  in  an  action  to  recover  the  possession  of 
certain  family  portraits,  the  trial  court  found  that  they  had  been 
given  by  a  written  agreement  to  a  brother  of  the  plaintiff  for  his  life, 
with  remainder  over  to  his  oldest  son,  and,  in  the  event  of  his  dying 
without  male  issue,  to  the  plaintiff  or  his  eldest  son  (the  donor  and 
the  plaintiff  and  his  brother  being  parties  to  this  agreement),  and 
that  the  brother,  who  thus  took  the  life  estate  in  the  portraits,  made 
ft  gift  of  them  more  than  twenty  years  later  to  his  daughter,  the  de- 
fendant, who  had  not  been  a  party  to  the  original  agreement  but 
took  "with  knowledge  of  the  agreement,  and  denying  its  validity, 
and  claimed  to  be  the  owner  of  the  portraits,"  and  had  them  in  her 
possession  for  more  than  eleven  years  and  until  after  the  death  of 
her  father,  who  died  without  male  issue,  whereupon  suit  was  brought 
by  the  remainderman,  and  the  defendant  pleaded  among  other  de- 
fenses the  statute  of  limitations,  the  plaintiff's  right  of  action 
accrued  when  the  brother  of  the  phiintiff  (life  tenant  under  the 
agreement)  died  without  male  issue,  whereupon  under  the  agreement 
the  portraits  were  to  go  to  the  plaintiff.     (Benoist  v.  Bcnoist,  234.) 
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CONTBAOTB  (Continued). 

9.  Immaterial  Finding — KNowiiEDOs  by  PLAiNTirr  or  Defendant's 
Possession  and  Claim.— In  such  a  case  a  finding  that  the  plaintiff 
knew  of  defendant's  possession  and  claim  of  ownership  was  immate- 
rial|  and  had  no  real  bearing  on  the  ultimate  issue  raised  bj  the 
plea  of  the  statute  of  limitations,  it  being  entirely  immaterial 
whether  the  plaintiff  did  or  did  not  haye  knowledge  of  defendant's 
possession  and  elaim.     (Id.) 

.10.  Claim  Babbxd  ArrsR  Thbee  Ysabs.— The  plaintiff's  right  of  lustion 
in  the  instant  case  was  barred  by  subdivision  8  of  section  338  of  the 
Code  of  Civil  Procedure,  at  the  expiration  of  three  years  from  the 
time  his  right  of  action  accrued,  upon  the  death  of  his  brother,  the 
life  tenant,  without  male  issue.     (Id.) 

11.  Assignability  of  Contract. — A  contract  for  street  improvements 
is  assignable.     (Hub  Hdw.  Co.  v.  Aetna  Ace.  etc  Co.,  264.) 

12.  Estates  of  Deceased  Persons — Contest  of  Will — Compromise  of 
Contest — Conditional  Assignment  of  Legacy — Failure  of  Con- 
sideration.— ^Where  a  city,  which  was  a  legatee  under  a  will, 
executed  for  the  purpose  of  avoiding  the  expense  of  litigation  and 
the  delay  which  would  have  been  caused  by  a  contest  of  the  will, 
and  the  consequent  depreciation  in  the  value  of  its  legacy,  an 
assignment  of  a  portion  of  its  legacy  to  a  relative  of  the  testator 
who  was  threatening  a  contest,  in  consideration  of  his  waiving  and 
abandoning  the  right  to  contest  the  will,  the  assignment  being  also 
expressly  conditioned  that  no  person  other  than  the  assignee  should 
file  or  attempt  to  file  any  contest  of  the  will  or  object  in  any  manner 
to  the  distribution  to  the  city  of  the  sums  bequeathed  to  it,  a  con> 
test,  although  unsuccessful  and  although  it  was  inaugurated  by  one 
not  a  party  to  the  contract,  and  though  neither  party  to  the  contract 
was  responsible  for  the  making  of  such  contest,  was  within  the  con- 
dition of  the  assignment,  and  the  city,  as  legatee,  having  by  reason 
of  the  contest  been  deprived  of  some  of  the  substantial  benefits  con- 
templated by  the  compromise,  the  assignee,  under  the  plain  terms 
of  his  own  agreement,  could  not  receive  his  anticipated  benefit. 
(Estate  of  Land,  296.) 

13.  General  Verdict  —  Unansv^sred  Special  Interrogatory. — ^The  ' 
jury  having  found  a  general  verdict  for  the  plaintiff,  it  may  well 
be  true  that  the  jury  must  be  considered  to  have  found  an  ac- 
ceptance by  the  defendant  of  the  work  under  the  contract  sued  on, 
though  the  special  interrogatory  calling  for  a  finding  thereon  was 
unanswered.  (California  W.  D.  Co.  v.  California  M.  O.  Co.,  337.) 
14.  Driluno  Oil  Well — Action  for  Price — Acceptance  of  Work — 
iNSUFFidENGY  OF  EVIDENCE. — In  this  action  to  recover  the  eon- 
tract  price  of  drilling  an  oil  well,  under  the  terms  of  which  the 
plaintiff  was  to  drill  the  well  "into  the  oil  sand  or  to  ft  depth  of 
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0ONTBACT8  (Oontinaed). 

3,500  feet  if  required"  hj  the  defendanti  it  is  held  that  the  evi- 
dence wafl  insufficient  to  justify  a  finding  that  the  defendant  accepted 
the  well  when  drilled  to  a  depth  of  3,215  feet.     (Id.) 

15.  iNST&uonoN  Based  on  Untenable  Theory  Ebronbous. — An  in- 
struction in  such  case  to  the  effect  that  if  the  jury  found  from  the^ 
evidence  that  the  defendant  accepted  the  weU  at  3,215  feet,  and 
thereafter  requested  the  plaintiflf  to  straighten  the  hole  and  casing, 
and  that  the  plaintiff  thereupon  did  so  in  a  workmanlike  manner  as 
provided  for  in  the  contract,  but  that  the  defendant  refused  to  accept 
the  well  as  straightened,  then  the  plaintiff  was  entitled  to  judgment 
under  the  terms  of  the  contract,  was  erroneous,  since  such  instruc- 
tion was  based  upon  the  plaintiff's  untenable  theory  of  the  ease 
that  the  well  was  accepted  as  complete  when  it  was  drilled  to  3,215 
feet,  and  it  wholly  ignored  the  question  of  actual  drilling  "into  the 
oil  sand,  or  to  a  depth  of  3,500  feet  if  required  by"  the  defendant. 
(Id.) 

16.  Teial  and  Instruction  upon  Bbboneoub  Theobt — Construction 

or  Contract  bt  Jury. — In  such  case  the  trial  of  the  action  and 
instructions  to  the  jury  upon  the  theory  that  it  was  to  construe 
the  contract  were  erroneous,  since,  the  terms  of  the  contract  being 
ascertained,  the  court  should  have  construed  the  same,  and  instructed 
the  juiy  as  to  the  meaning  thereof.     (Id.) 

17.  DbxIiUno  into  Oil  Sand— Meaning  or  "Oil  Sand." — ^In  the  con- 

tract in  the  instant  case,  construed  in  the  light  of  its  purpose 
and  terms,  the  provision  that  the  well  should  be  drilled  "into  the 
oil  sand  or  to  a  depth  of  3,500  feet  if  required  by"  the  defendant 
was  not  complied  with  by  drilling  into  any  oil  sand  at  any  depth; 
but  the  well  having  been  drilled  to  secure  oil  in  paying  quantities, 
the  jury  should  have  at  least  been  instructed  that  the  "oil  sand" 
contemplated  by  the  contract  was  "producing  oil  sand,"  and  that  in 
default  of  such  producing  oil  sand  the  defendant  was  justified  in 
requiring  the  well  to  be  drilled  to  a  depth  of  three  thousand  five 
hundred  feet,  unless  the  phrase  "into  the  oil  sand"  had  some  other 
special  local  meaning  or  customary  construction  with  reference  to 
which  the  parties  contracted.     (Id.) 

18.  Construction  or  Contract  by  Ooubt — ^Extrinsic  Evidence  in  Aid 

or  Construction. — ^Where  extrinsic  evidence  is  introduced  to  aid 
in  the  construction  of  a  contract,  it  is  still  the  duty  of  the  court  to 
construe  the  contract  in  the  light  of  such  evidence.     (Id.) 

19.  Disputed  Extrinsic  Facts — ^Hypothetical  Instructions. — If  ex- 

trinsic facts  introduced  in  aid  of  the  construction  of  a  contract  are 
disputed,  the  case  may  go  to  the  jury  with  hypothetical  instructions 
to  render  a  verdict  one  way  if  certain  facts  are  found  and  another 
way  if  the  facts  are  found  differently.     (Id.) 
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20.  Mixed  Question  oi*  Law  and  Fact— Correct  Apfugation  of  liAw 
BY  JuBT  Assumed. — In  the  instant  case  the  question  of  the  com- 
pletion of  the  well  having  been  submitted  to  the  jury  as  a  mixed 
question  of  law  and  faet,  the  supreme  eourt  on  appeal  must  assume 
that  the  jurji  not  being  clothed  with  power  to  decide  the  law  in- 
tonectlj,  applied  the  law  correctly  to  the  facts;  in  other  words,  that 
thej  correctly  construed  the  contract  as  requiring  the  drilling  of  the 
well  into  "producing  oil  sand"  and  applied  that  construction  to  the 
facts  presented  to  them.     (Id.) 

21.  iNSUFnciSNCT  OF  EVIDENCE. — Evidence  in  the  instant  ease  examined 

and  found  insufficient  to  justify  the  finding  of  the  jury  that  the 
well  was  drilled  into  the  oil  sand  according  to  the  contract     (Id.) 

22.  Instructions — Confusino  Instruction  as  to  Custok. — ^In  view 

of  the  fact  that  no  oil  was  produced  from  the  well,  and  that  the 
burden  was  on  the  plaintiff  to  establish  the  completion  of  the  well, 
an  instlruction  given  by  the  court  at  the  request  of  the  plain ti£F 
that,  if  there  was  no  custom  as  to  who  should  test  the  oil  sand,  the 
plaintiff  did  not  have  to  show  that  it  tested  the  oil  sand,  unless 
the  contract  expressly  or  impliedly  so  provided,  could  only  tend  to 
confuse  the  jury,  the  question  as  to  whose  duty  it  was  by  custom 
or  otherwise  to  test  the  well  not  being  properly  involved  in  the  case. 
(Id.) 

23.  Partnership— Broker  and  Purchaser — Sharing  Profits — ^Rela- 
tion not  Established. — ^An  agreement  between  a  purchaser  of  an 
unexpired  lease  and  brokers  who  procured  the  purchase  that  they 
were  to  receive  a  compensation  measured  by  a  proportion  of  the 
profits  to  be  realized  by  procuring  subtenants,  without  any  arrange- 
ment for  sharing  losses,  does  not  constitute  a  partnership  with 
authority  in  each  of  the  parties  to  bind  the  others.  (Jones  v.  Title 
Guarantee  etc.  Co.,  376.) 

24.  Agency — Escrow — ^Broker  not  Authorized  to  Change  Escrow  In- 

structions— Evidence. — Under  an  agreement  for  the  purchase  of  n 
lease  where  a  broker  for  the  purchaser  had  authority  to  deposit  the 
consideration  for  the  purchase  in  escrow,  one  of  the  conditions  of 
which  was  that  the  brokers  for  the  vendor  were  to  obtain  subtenants 
for  the  purchaser  on  leases,  the  proposed  terms  of  which  were  speci- 
fied in  the  escrow  instructions,  the  evidence,  in  an  action  by  the  pur- 
chaser against  the  escrow-holder  for  damages  for  alleged  disregard 
of  the  instructions,  is  examined  and  found  not  to  warrant  a  finding 
that  the  broker  for  the  purchaser  acted  ''as  an  agent  for  the  plain- 
tiff" in  modifying  the  escrow  instructions.     (Id.) 

25.  Broker's  Authority  to  Make  Agreement — ^No  Implied  Power  to 

Cancel  or  Vary. — No  power  in  a  broker  or  agent  to  cancel  or  vary 
an  agreement,  or  to  waive  or  give  up  rights  of  his  principal,  is  to  be 
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inferred  from  a  general  power  to  make  the  original  agreement 
(Id.) 

26.  AcnoN  ON  Quantum  Mehxtit  fob  Wobx  Donb— Pleading. — ^In  an 
action  by  a  dredging  companj  on  a  quantum  meruit  for  cer- 
tain dredging  work,  alleged  by  the  plaintiff  to  have  been  done 
by  it  for  the  defendant,  a  dock  company,  under  a  written  contract 
set  out  in  the  complaint,  whereby  the  dredging  company  was  to 
dredge  and  deposit  a  certain  quantity  of  material  monthly  on  the 
dock  company's  property  until  the  land  was  filled  to  a  certain 
grade,  payments  for  work  done  to  be  made  monthly,  it  is  held  that 
while  the  complaint  was  very  indefinite  and  uncertain  as  to  whether 
the  work  of  filling  upon  the  defendant's  property  had  been  com- 
pleted according  to  the  contract  so  as  to  have  entitled  the  plaintiff 
to  be  paid  at  the  full  contract  rate  for  its  work  during  the  month 
for  which  suit  was  broughti  the  pleading  was  not  so  fatally  de- 
fectiye  as  to  be  subject  to  a  general  demurrer.  (North  Am.  etc. 
Co.  T.  Outer  Harbor  etc  Co.,  4060 

S7.  Bescission— Party  in  DETAui/r.— A  party  to  a  contract  w1u>  ii 
himself  in  default  in  respect  to  a  material  part  thereof  may  not 
rescind.     (Id.) 

88.  Peovision  fob  Abbiikation. — ^Where  a  dredging  contract  contained 
a  provision  that  "in  case  of  any  disagreement  between  the  parties 
respecting  any  matter  under  this  contract,  settlement  of  which  is 
not  hereinbefore  provided  for,  the  same  shall  be  settled  and  the 
rights  of  the  respective  parties  determined  by  arbitration,  each 
party  hereto  to  select  one  arbitrator,  and  the  two  so  chosen  to 
select  a  third,  and  the  three  arbitrators  shall  hear  all  evidence 
offered,  and  make  investigation  of  the  f^cts,  and  the  decision  of 
the  majority  of  such  arbitrators  shall  be  final  and  binding  on  both 
parties,"  such  provision  was  not  binding  upon  the  parties  so  as  to 
have  required  the  one  who  claimed  a  breach  to  have  first  sought 
recourse  to  arbitration,  before  either  bringing  an  action  upon  the 
contract  or  working  its  rescission  and  commencing  action  upon  a 
quantum  mervt^,  if  otherwise  entitled  to  it     (Id.) 

29.   AOCEPTANGB   OF   PAYMENT — ^WaIVEB  OF   BlOHT   TO   BXSOIND. — ^Where 

a  dredging  company  accepted  from  a  dock  company  the  whole 
amount  claimed  by  the  latter  to  be  due  from  it  for  a  certain  month, 
on  a  dredging  contract  providing  for  monthly  payments  for  the 
work  done  in  each  month,  the  dredging  company  could  not,  with 
full  knowledge  that  the  sum  offered  was  tendered  in  fuU  per- 
formance of  the  dock  company's  obligation,  receive  it  as  part 
payment  for  the  work  without  thereby  waiving  its  right  to  rescind 
the  contract  upon  the  ground  of  the  dock  company's  failure  to 
perform.  (Id.) 
80.  Aptemfted  Bescission  Too  Late. — In  such  case  an  attempted  re- 
scission by  the  dredging  company  was  too  late  (even  if  otherwise 
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entitled  to  rescind),  when  after  rtfeeiying  the  amount  tendered  bj 
.  the  dock  company  for  the  month  of  Octoberi  with  fnll  knowledge 
of  the  nature  of  the  dock  company's  defanlti  it  went  on  with  the 
work  which  it  was  required  to  perform  in  Norember,  and  did  not 
attempt  to  exercise  the  right  of  rescission  until  nearly  two  months 
later,  and  until  the  entire  term  within  which  the  work  under  the 
contract  was  to  be  completed  had  expired.     (Id.) 

8L  Watsb  Oohpant— Contract  to  Fubnish  Water  at  Fizxd  Rati — 
PuBUO  Policy. — A  contract  by  a  water  company  to  furnish  water 
at  a  fixed  sum  and  at  a  fixed  rate  is  not  invalid  as  against  pnblie 
policy  unless  the  proper  public  authority  interferes,  but  is  valid 
and  enforceable  between  the  parties  until  the  public  authorities 
find  eause  to  abrogate  or  modify  it.  (Merchants'  Nat.  Bank  ▼.  Car* 
michaeli  446.) 

82.  Option  Contract— Pubchask  or  Corporation  Stock— Want  of  Con* 
8IDERATI0N  POR  OPTION. — 'An  agreement  whereby  plaintifP  gave  de* 
fendant  an  option  for  a  limited  time  to  purchase  certain  cor- 
poration stock  at  a  stated  price,  without  any  consideration  from 
defendant  to  plaintifP  for  the  privilege,  and  without  any  agreement 
on  the  part  of  the  defendant  to  buy  or  pay,  was  not  binding  upon 
either  party  until  the  defendant  exercised  the  option  by  making 
the  payment  within  the  time  limited,  although  the  stock  was  de- 
poeitod  in  escrow.     (Thomas  v.  Birch,  483.) 

S3.  BiOHT  OP  BxvooATiON. — An  agreement  for  an  option,  not  based 
upon  a  consideration,  is  simply  a  continuing  ofPer,  which  may  bo 
revoked  at  any  time.  (Id.) 
84.  ElscROW — ^Bights  op  Parties. — The  rights  of  the  parties  to  an 
agreement  ^[ranting  an  option  to  purchase,  pending  payment  or 
notification  of  acceptance  on  the  part  of  the  party  to  whom  the 
option  is  oifered,  are  not  affected  by  the  fact  that  the  subject  of 
the  purchase  is  placed  in  escrow.     (Id.) 

85.  Binding  Contract  Negessart  to  Support  EIbgrow. — ^There  must 
be  a  binding  contract  to  support  an  escrow.     (Id.) 

36.  Bight  to  Becall  Subject  op  Escrow  proic  Depositary. — One 
who  deposits  the  subject  of  an  option  or  offer  of  sale  in  escrow 
may  recaU  it  as  long  as  he  has  the  right  to  revoke  his  offer  of  sale. 
(Id.) 

37.  Fraud  in  Procuring  Option — Bevocation  by  I>eprauded  Party. 
—Time  to  Exercise  Bight.— A  party  who  has  been  induced  by 
fraud  to  give  an  option,  terminable  at  his  pleasure,  must,  if  he 
discovers  the  true  state  of  facts  before  the  option  has  by  accept- 
ance or'  payment  ripened  into  a  binding  contract,  exercise  his 
right  of  revocation,  or  else  be  deemed  to  have  waived  it     (Id.) 

88.  Action  for  Damages  pob  Fraud  —  Pleading  —  Complaint--I>b- 
MUBRER. — Where,  in  an  action  for  damages  for  fraud  it  is  alleged 
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in  the  complaint  that  the  derfendant,  by  fiandulently  concealing 
from  the  plaintifP  the  trae  value  of  a  certain  oil  well,  which  was 
the  property  of  a  corporation,  and  by  concealing  facts  as  to  the 
development  of  such  well,  and  by  fraudulent  representations  as  to 
the  condition  and  value  of  the  property  of  the  corporation,  induced 
the  plaintifP  to  give  the  defendant  an  option  to  purchase  the  plain- 
tiff's shares  of  stock  in  the  corporation  at  a  price  less  than  their 
value,  and  to  deposit  the  stock  certificates  in  escrow  to  be  delivered 
on  payment  of  the  purchase  price,  and  that  the  defendant  there- 
after made  payment  for  and  took  the  stock  at  the  option  price, 
but  it  also  appeared  from  the  allegations  in  the  complaint  that 
several  days  before  the  defendant  paid  for  and  took  the  stock  the 
plaintiff  learned  all  about  the  well  and  its  value,  and  its  effect 
upon  the  value  of  the  shares,  when  it  was  still  within  the  plain- 
tiff's power  to  revoke  the  option  and  retain  his  stock,  a  demurrer 
to  the  complaint  was  properly  sustained..    (Thomas  v.  Birch,  484.) 

89.  I^EXDOH  OF  OONTEACT. — Contracts  to  work,  contracts  to  employ, 
and  liberty  freely  to  make  such  contracts,  come  under  the  protection 
of  article  I  of  the  constitution.     (In  re  Farb,  592.) 

40.  Pekkdom  to  Contract  Qualified  by  Police  Powees. — The  consti- 

tutional guaranty  freely  to  make  contracts  of  employment  is  quali- 
fied by  the  legislative  authority  to  enact  proper  laws  under  the  police 
powers  of  the  state.     (Id.) 

41.  Master  and  Seevant — Oontbact  to  Sxjebendee  Tips  to  Emflotei^ 

There  is  nothing  essentially  immoral  in  a  contract  between  employei 
and  employee  whereby  the  employee  agrees  to  work  for  a  certain 
wage  and  to  surrender  all  tips  to  his  employer.     (Id.) 

42.  Statute  Regulating  Disposition  of  Tips — Obiminal  Law — Stat> 

UTE  Invalid. — The  statute  forbidding  employers  to  demand  or  re- 
ceive from  employees  any  portion  of  any  tips  or  gratuities  received 
by  them  under  a  penalty  of  fine  or  imprisonment  is  void  because  in 
conflict  with  the  "due  process"  provision  of  the  constitution  of  the 
United  States,  and  with  section  13  of  article  I  of  the  constitution  of 
California.     (Id.) 

43.  Counties — Municipal  Ooepoeations — Constitutional  Law — ^Manu- 

FACTUEE  AND  SALE  OF  Cembnt— INVALID  CONTRACT. — Subdivision  9a 
of  section  4041  of  the  Political  Code,  having  been  held  unconstitu- 
tional by  the  supreme  court  in  Los  Angeles  v.  Lewis,  175  Cal.  777, 
it  follows  that  the  contract  made  in  pursuance  thereof  for  the  fur- 
nishing of  cement  by  the  county  of  Los  Angeles  to  the  city  of  Los 
Angeles  was  ultra  vires  and  void  so  far  as  the  county  is  concerned. — 
(Biverside  Portland  C.  Co.  v.  Los  Angeles,  609.) 

44.  Damages  foe  Breach — Nonltabiuty.— Where  a  contract  for  the 
sale  of  a  lot  wss  entered  into  certain  by  individuals  and  before 
the  final  payment  of  the  purchase  price  a  certain  company  entered 
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into  an  agreement  with  the  purehaBeri  proTiding  that  in  eonndevap 
tion  of  the  final  payment  the  company  would  put  in  all  the  im- 
provementa  on  the  tract  of  land  of  which  the  lot  was  a  part  speeiiled 
in  the  agreement  of  sale,  the  breach  of  this  contract  cannot  be  made 
the  basis  of  an  action  for  damages,  or  a  charge  of  fraud  against 
the  sellers,  where  they  did  not  execute  it,  and  it  does  not  appear 
that  they  are  in  any  manner  bound  by  it,  or  eoncemed  with  its 
performance,  so  far  as  the  purchaser  is  concerned.  (Galnsha  ▼•% 
Fraser,  653.) 

45.  Sale  of  Ia1K]>— Vkmdob's  Lien — ^Priobitt  of  MBCHANi<f  b  Likn. — 
While  it  is  ttue  that  for  some  purposes,  under  a  contract  of 
sale  of  land,  the  rendee  is  treated  as  the  owner  of  the  land  and 
the  yendor  as  having  but  a  lien  upon  it  as  security  for  the  unpaid 

'  portion  of  the  purchase  money,  the  rule  has  no  such  application 
as  will  defeat  the  assertion  of  a  lien  under  the  mechanic's  Hen  law. 
(Allen  T.   Wilson,  674.) 

46.  Seoubitt  fob  Pubohase  Pbice. — A   vendor's   Hen   does  not   exist 

under  an  agreement  for  the  sale  of  real  property  wherein  the  vendor 
retains  the  title  and  is  not  to  part  with  it  until  the  property  is 
fully  paid  for,  when  he  is  to  execute  a  deed.     (Id.) 

47.  Action  upon  Oontbact — Pebfobmance — Excuse  fob  Nonperfobm- 

ANCE — Pleading  and  Evidence. — In  an  action  upon  a  contract,  the 
plaintifP  must  allege  and  prove  either  performance  or  a  valid  excuse 
for  nonperformance,  and  accordingly  proof  of  a  vaHd  excuse  for 
nonperformance  wiH  not  support  a  finding  of  performance.     (Krot-  ' 
ser  V.  Clark,  736.) 

48.  AonoN  TD  Annul  Oontbact  of  Sale — Encumbebbd  Titub— ITnwab- 
BANTED  Finding  of  Pebfobmance  of  Contbact. — In  an  action  by 
a  vendor  to  annul  a  contract  for.  the  sale  of  real  property  providing 
that  the  property  was  to  be  conveyed  free  and  clear  of  all  roads, 
easements,  or  encumbrances,  a  finding  that  plaintifP  had  performed 
all  the  conditions  of  the  contract  on  his  part  to  be  performed  cannot 
be  sustained  where  the  plalntiif's  title  was  subject  to  an  easement 
for  a  pipe-line,  and  there  was  no  evidence  that  plaintifP  had  offered, 
or  was  able,  to  convey  a  title  free  and  clear  of  encumbrances.     (Id.) 

49.  Husband  and  Wife — Agbeeicent  fob  Divobcb— Invaliditt  of. — The 

law  is  extremely  solicitous  about  the  maintenance  of  the  marriage 
relation,  and  will  not  tolerate  or  sanction  any  contract  which  by  its 
terms  or  obvious  tendency  has  for  its  object  the  securing  of  a  divorce. 
(Hare  v.  McQue,  740.) 
60.  Pbogubino  of  Evidence — When  Contbact  fob  Illegal. — ^A  con- 
tract is  void  whereby  one  agrees  to  obtain  or  procure  testimoLy  of 
certain  facts  which  will  successfully  support  or  defeat  a  lawsuit, 
or  which  provides  that  payment  to  the  party  procuring  such  testi- 
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mony  it  to  be  contingent  upon  the  result  of  tbe  action  for  which  he 
is  engaged  to  procure  it.     (Id.) 

51.  PROCfUBINQ   OF   INFORMATION — SeABCH   FOR   WITNESSES — ^VaLID    CoN* 

TRACT. — A  person  has  a  right  when  threatened  with  litigation,  or 
desiring  himself  to  sue,  to  employ  assistance  with  a  view  of  ascer- 
taining facts  as  they  exist,  and  to  hunt  up  and  procure  the  at- 
tendance of  witnesses  who  know  of  facts  and  will  testify  to  them, 
whether  the  action  be  one  of  divorce  or  of  any  other  character. 
(Id.) 

52.  DivoROB    AoTioN  —  Pbooubino    of    Witmbssss  —  Contract     not 

Against  Public  Policy.— The  employment  by  a  husband  of  third 
persons  to  locate,  interview,  and  secure  witnesses  to  testify  in  his 
behalf  in  a  divorce  action,  for  a  fixed  compensatioxiy  regardless  of 
whether  they  obtain  any  information  or  procure  any  witnesses,  is 
not  against  public  policy.     (Id.) 

63.  Agreement  to  Make  Will — Specific  Performance. — Prior  to  the 
addition  of  subdivision  7  to  section  1624  of  the  Civil  Code 
in  the  year  1905  an  oral  promise  to  convey  an  estate  by  will  was  en- 
forceable in  equity  under  certain  conditions,  and  is  still  enforceable 
where  the  promise  was  made  prior  to  that  time.  (Wolf  sen  ▼.  Smyer, 
776.) 

64.  Enfwcbabiutt  of  Oontbact— Change  of   Condition — Equity. — 

Courts  of  equity  will,  under  special  circumstances,  enforce  a  contract 
to  make  a  will  where  in  reliance  upon  the  contract  the  promisee  has 
changed  his  condition  and  relations  so  that  a  refusal  to  complete  the 
agreement  would  be  a  fraud  upon  him.     (Id.) 
66.  Inadequacy  of  Consideration — ^Findings  Supported  by  Evidencb. 
In  this  action  to  impress  .a  trust  on  all  of  the  property  of  the  de- 
fendant's intestate  based  upon  an  alleged  verbal  agreement  to  leave 
the  property  to  the  plaintiff,  it  is  held  that  the  evidence  fails  to  show 
that  adequacy  of  consideration  sufficient  to  warrant  specific  perform- 
ance.    (Id.) 
66.  Existence  of  Contract — Finding  Unnecessary.— Where,   in   an 
action  to  impress  a  trust  on  all  the  property  of  a  deceased  person 
based  upon  an  alleged  verbal  agreement  to  will  the  property  to  the 
plaintiff,  it  is  found  that  the  plaintiff  is  not  entitled  to  relief  by 
reason  of  the  inadequacy  of  the  consideration,  it  is  not  necessary 
in  order  to  sustain  the  judgment  to  find  as  to  whether  the  alleged 
agreement  was  in  fact  made.     (Id.) 
See  Bonds,  1,  2;  Boundaries,  4;  Building  Contracts;  Constitutional 
Law,  2,  B;  Estates  of  Deceased  Persons,  17,  31;  Fire  Insurance, 
1;  Husband  and  Wife,  13;  Panama-Pacific  International  Expo- 
•ition,  1-3,  6;  Pleading,  2;  Police  Power,  3;  Quieting  Title,  5-7; 
Workmen's  Compensation  Act,  13. 
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CONVERSION. 

1.  AoTioN  roB  C0NVEB810N — Shtpmekt  of  Cabloab  or  Buttkb — Norm- 
CATION  OP  Areival — EVIDENCE — CusTOM. — ^Wheie  in  an  action  for  the 
conversion  of  a  carload  of  butter  consigned  to  the  shipper's  own 
order  hj  the  plaintiff's  railway  it  was  found  that  the  butter  was 
delivered  by  the  plaintiff  to  the  defendant  as  a  warehousemany  and 
the  defendant  notified  by  telephone  of  the  arrival  of  the  car,  and 
to  hold  the  same  subject  to  the  plaintiff's  order,  the  court  properly 
excluded  proof  as  to  the  custom  to  confirm  such  telephone  messages 
by  letter,     (flan  Pedro  etc.  Co.  v,  Los  Angeles  etc.  Co.,  731.) 

2.  Custom  as  to  Deuveby — Inadmissibility  of. — ^In  such  an  action 

where  the  warehouseman  received  and  retained  the  proceeds  of  the 
sale  there  was  no  error  in  ruling  out  the  evidence  as  to  the  business 
custom  claimed  by  defendant  by  which,  when  a  car  was  on  an  open 
shipment,  that  the  presentation  of  the  bill  of  lading  was  not  required, 
and  any  responsible  commission  merchant  claiming  the  goods  would 
be  allowed  to  take  them,  since  in  the  absence  of  directions  to  the 
contrary,  the  defendant  should  have  held  the  butter  subject  to  the 
order  of  the  plaintiff.     (Id.) 

OOEPOBATION8. 

1.  Stockholders — Unpaid  Stock — Action  by  Judgment  Cbsditob — 
Demubbeb  to  Complaint. — Where  in  an  action  by  a  judgment 
creditor  of  a  corporation  against  one  claimed  to  be  a  stockholder, 
to  compel  the  application  of  the  defendant's  alleged  unpaid  stock 
subscription  to  the  payment  of  the  plaintiff's  judgment,  it  was 
alleged  unequivocally  in  the  complaint  that  no  consideration  was 
paid  to  the  defendant  or  received  by  the  corporation  for  or 
on  account  of  the  issuance  of  the  stock  by  the  corporation  to 
the  defendant,  a  demurrer  to  the  complaint  should  have  been 
sustained,  since  both  under  section  11  of  article  XII  of  the  con- 
stitution and  section  359  of  the  Civil  Code,  stock  issued  under 
such  circumstances  is  void,  and  persons  receiving  it  did  not  thereby 
become  shareholders,  nor  render  themselves  liable  to  creditors  as 
for  an  unpaid  subscription.     (J.  F.  Lucey  Co.  v.  McMullen,  425.) 

2.  Defective  Complaint  Cubed  by  Answeb. — ^Where  in  such  action 
the  defendant  subsequently  answered  and,  in  his  answer  alleged 
that  the  stock  was  issued  to  him  as  a  bonus  for  making  a  loan  to 
the  corporation,  the  insufficiency  of  the  complaint  in  alleging  that 
the  stock  was  issued  without  consideration  was  not  available  to 
the  defendant  on  appeal.     (Id.) 

8.  Insufficient  Findings  of  Fact — Issue  of  Stock  as  Bonus  for 
Loan — Failube  to  Find  Value  of  Stock. — ^Where  in  such  action 
the  defense  set  up  by  the  answer  was  that  the  stock  was  issued  to 
the  defendant  as  a  bonus  for  a  loan  by  the  defendant  to  the  cor- 
poration, that  the  stock  at  the  time  had  no  market  value,  and  that 
the  transfer  was  for  a   full    consideration  and    for  the  highest 
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O0BP0BATION8  (Continued) 

market  valae,  it  was  incumbent  on  the  court  (if  it  found  that  the 
stock  was  issued  as  a  bonus  for  a  loan)  to  find  also  what  actual 
Talutf  the  stock  had,  if  any,  since,  in  such  event,  the  defendant 
would  be  entitled  to  have  the  actual  consideration  for  which  the 
stock  was  taken  ascertained  and  applied  to  his  subscription  to  the 
stock,  and  the  creditors  of  the  corporation  would  be  entitled,  at  the 
most,  to  have  access  to  whatever  balance  of  the  subscription  re- 
mained unpaid,  and  findings  that  were  silent  in  these  respects 
were  fatallj  uncertain  and  not  responsive  to  the  issues  presented 
by  the  pleadings.     (Id.) 

4.  GONSIDEBATION    lOE    ISSUX    OF    STOCK— <k>NSIDERATION   LXSB    THAN 

Par  Valux  or  Stock— Eights  of  Gbxditobs. — Where  a  corpora- 
tion has  issued  its  stock  for  money  or  property  having  a  defined 
value  less  than  the  par  value  of  the  stock,  creditors  of  the  cor- 
poration can  have  recourse  against  the  stockholder  for  the  differ- 
ence between  the  purchase  price  of  the  stock  and  its  par  value,  even 
though,  as  between  the  corporation  and  such  stocltholder,  it  was 
agreed  that  it  should  be  taken  as  fully  paid-up  stock.     (Id.) 

5.  OONSIDEBATION  CONSISTING  OV  PROPERTY  WITHOUT  DEFINED  VALUE. — 

Where  the  stock  of  a  corporation  is  issued  for  a  consideration  con- 
sisting of  property  having  no  defined  value,  and  the  corporation 
and  the  stockholder  have  agreed  upon  a  valuation  for  the  property 
transferred,  such  valuation  is  conclusive  unless  it  is  fraudulent 
in  purpose  and  efPect     (Id.) 

6.  Another  Action  by  Corporation  Pending. — A  stockholder's  action 

to  set  aside  a  transfer  of  the  corporate  property  as  fraudulent  or  un- 
authorized is  not  affected  by  the  fact  of  the  corporation  having  sued 
to  uphold  the  contract,  the  suits  being  entirely  dissimilar.  (Glidden 
V.  Diamond  66  Cattle  Co.,  562.) 

7.  Stock  Subscriptions — Stock  Issued  for  Consideration  Less  Than 

Par  Value  —  Liability  of  Stockholder.  —  When  a  corporation, 
at  the  inception  of  its  cmterprise,  issues  its  stock  as  fully  paid 
for  a  consideration  less  than  the  part  value  of  such  stock,  the 
subscribers  giving  such  consideration  are  liable  to  its  creditors  for 
the  unpaid  portion  of  the  subscription.  (Sherman  v.  Harley, 
584.) 

8.  Basis  of  Liability — Presumption  Belied  on  by  Creditors.— The 

basis  of  such  doctrine  of  liability  is  that  the  credit  was  given  in  reli- 
ance on  the  presumption  that  full  par  value  was  received  by  the  cor- 
poration for  the  stock  issued  as  fully  paid.     (Id.) 

9.  Kxckption  to  Bule  of  Liabiuty — ^Full  Knowledge  by  Creditor 

— Estoppel. — ^Where  the  particular  creditor,  at  the  time  credit  was 
given,  had  full  knowledge  of  the  difference  between  the  par  value 
of  the  stock  of  a  corporation  and  the  value  of  the  property  received 
for  it,  an  exception  exists  to  the  rule  of  liability  of  the  stockholder 
for  the  portion  of  the  subscriptioD  unpaid,  since  a  creditor  who  deals 
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with  the  eorporation  with  full  knowledge  of  the  manner  in  which  its 
shares  have  been  paid  for  is  not  defrauded  bj  the  taking  of  oyer- 
valued  property  as  payment  of  stock,  and  is  estopped  to  raise  that 
question.     (Id.) 

10.  Application  of  Moneys  Collected. — A  creditor  who  held  two  judg- 
ments against  a  corporation,  on  one  of  which  judgments  stockholdeni 
of  the  eorporation  were  liable  to  the  amount  of  their  unpaid  stock 
subscriptions,  but  as  to  the  other  judgment  there  was  no  such  stock- 
holder's liability,  did  not  have  the  right  to  apply  equally  on  both 
judgments  moneys  received  by  him  from  those  stockholders  who 
settled  with  him  on  account  of  their  alleged  liability  for  unpaid  sub- 
scriptions, but  was  bound  to  apply  thtf  whole  sums  so  received  to  the 
settlement  of  the  obligation  and  judgment  upon  which  they  were 
liable.    (Id.) 

See  Architecture,  1,  2;  Assignment,  1;  Contracts,  5;  Deeds,  19; 
Inheritance  Tax,  1;  Mechanics'  Liens,  2;  MortgageS|  1;  Plead- 
ing, 17. 

OOSTS. 

1.  Bepbesentativb  Description— Individual  Liability.— The  fact 
that  parties  plaintiff  in  an  action  described  themselves  in  their 
complaint  as  a  "water  committee  for  residents  of  Block  A,  etc.," 
does  not  alter  their  status  as  parties  to  the  action,  and  a  judg- 
ment for  costs  runs  against  them  as  individuals.  (Gilmour  t.  North 
Pasadena  Land  etc  Go.,  6.) 

8.  Depositions  --  Necessity  —  Failubb  to  Use.— Where  a  party  re- 
covers costs,  the  expense  of  taking  depositions  before  trial  is  prop- 
erly taxable,  although  the  depositions  were  not  offered  in  evidence, 
unless  it  be  shown  that  they  were  unnecessary,  or  that  for  some  ^>e- 
eial  reason  the  expense  of  taking  them  should  not  be  allowedl 
(Wdch  V.  Alcott,  530.) 

3.  Questions  fob  Tbial  Court. — In  such  case  the  question  whether  thi 
taking  of  a  deposition  before  trial  was  reasonably  necessary  for  the 
protection  of  the  party  taking  it  was  one  for  the  trial  court  to  decide 
on  the  facts  before  it.     (Id.) 

4,  Bepobteb's    Charges  —  Tbanscribing    Testimony. — Under   section 

274  of  the  Code  of  C^vil  Procedure,  which  authorizes  fees  for  tran- 
scripts "ordered  by  the  court  to  be  made,"  to  be  taxed  as  costs,  where 
the  eourt  at  the  beginning  of  a  trial  ordered  that  the  testimony  be 
transcribed  by  the  reporter,  and  paid  for  by  plaintiff,  the  charges 
to  be  taxed  as  costs  in  the  action  if  the  plaintiff  should  recover 
judgment,  and  that  the  transcript  be  filed,  it  appearing  that  the 
trial  was  protracted,  and  that  aftet  the  plaintiff  had  paid  $220  for 
so  much  of  the  transcript  as  had  then  been  furnished,  he  was  without 
funds  to  pay  for  more  and  ordered  the  reporter  to  cease  further 
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CX)STS   (Continued). 

transcription,  it  was  within  the  discretion  of  the  court  to  say  whether 
the  plaintiif  should  recover  the  cost  of  the  part  of  the  testimonj 
transcribed.  (Id.) 
5.  Failui«  to  Filb  Tbanscbipt  BEroRE  Taxation  of  tSosTS. — ^Where, 
in  such  case,  on  the  hearing  of  the  motion  to  tax  the  costs,  objection 
was  made  that  the  transcript  of  the  testimonj  had  not  been  filed, 
and  thereupon  the  plaintiff  did  file  it,  the  trial  court  did  not  err  in 
holding  that  the  failure  to  file  it  earlier  was  not  fatal  to  the  plain- 
tiff's right.    (Id,) 

(X)UBTa 

1.  Supreme  Cottbt— Original  Proceedings— Mandamus,  Prohibition, 
an]>  certiobabi^transreb  from  district  court  of  appeal— « 
Jurisdiction. — The  supreme  court  has  jurisdiction  to  vacate  the 
decision  of  a  district  court  of  appeal  in  an  original  proceeding  in 
mafuUiTmu,  prohibition,  or  certiorari  and  to  transfer  the  proceeding 
to  the  supreme  court  for  determination.  (Bockridge  Place  Co.  ▼. 
Oitj  Council,  68.) 

••  Petition  for  Transfer— Petitioner  not  a  Party  to  the  Record- 
Power  OF  Court  on  Its  Own  Motion. — It  is  immaterial  that  the 
petition  for  a  transfer  of  such  an  original  proceeding  from  a  dis- 
trict court  of  appeal  to  the  supreme  court  is  made  by  one  not  a  partj 
to  the  record,  since  the  supreme  court  has  power  to  order  the  transfer 
on  its  own  motion.    (Id.) 

8.  ErFECT  OF  Order  Transferring  Proceeding — Power  of  Supreme 
Court  After  Transfer. — When  an  order  transferring  an  original 
proceeding  from  .the  district  court  of  appeal  to  the  supreme  court 
is  made  after  decision  bj  the  district  court  of  appeal  and  within 
the  time  prescribed  in  the  constitution,  the  matter  is  transferred  to 
the  supreme  court  for  a  determination  of  all  material  questions  in- 
Tolved  therein  to  the  same  extent  as  if  originally  instituted  in  the 
supreme  court.     (Id.) 

4.  Practice  on  Granting  Hearing — ^Matters  Considered — Beoord. — 
In  considering  petitions  for  hearing  in  the  supreme  court  in  such 
cases,  the  practice  established  by  that  court,  in  considering  petitions 
for  a  hearing  of  appeals,  required  by  the  constitution  to  be  taken  to 
a  district  court  of  appeal,  under  which  it  will  not  look  into  the  record, 
but  will  consider  only  the  opinion  of  the  district  court  of  appeal,  is 
confined  to  appeals,  and  does  not  extend  to  original  proceedings 
instituted  in  a  district  court  of  appeal.     (Id.) 

CRIMINAL  LAW. 

1.  Extortion — Threatening  Thief  With  Prosecution— Good  Faith 
Immaterial. — ^Under  section  518  of  the  Penal  Code,  obtaining  pay- 
OLXXYIII  Oftl.— 54 
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CRIMINAL  LAW  (Continued). 

ment  from  a  thief  of  the  Talue  of  property  stolen  hj  hiniy  bj 
threatening  him  with  an  accusation  and  prosecution  thereon  unless  be 
makes  such  pajment,  is  extortion  without  regard  to  the  exercise  of 
good  faith  in  exacting  the  amount  justly  due.  (People  t.  Beggs, 
79.) 

2.  AcooMPUOX. — The  victim   of   an   extortion  is  not   an   aceompliee 

(Id.) 

3.  Eyidencob — ^Valtte  of  Stolen  Pbopebty. — On  the  trial  of  an  attor- 
ney for  extortion  in  obtaining  two  thousand  dollars  by  threats  to 
prosecute  a  thief  for  stealing  certain  goods,  testimony  of  the 
prosecuting  witness  as  to  the  value  of  the  stolen  goods,  which  did 
not  exceed  fifty  dollars,  was  material  as  tending  to  prove  fear. 
(W.) 

4.  Habmless  Admission  or  Evidenob  —  Conversations  of  Pbosx- 
cunNO  Witness  With  Thisd  Pxbsons — PboicisB  to  Show  Con- 

BPIKACT — ^FAHiUBB  TO  OfFEB  PBOOF— DENIAL  OF  MOTION  TO  StBIKX 

Out. — ^Where  on  such  trial  evidence  was  offered  of  conversations 
between  the  prosecuting  witness,  a  police  officer,  and  a  third  person, 
and  an  objection  that  it  was  hearsay  was  overruled,  on  the  state- 
ment of  the  district  attorney  that  he  would  show  the  existence  of 
a  conspiracy  between  the  defendant,  the  police  officer,  and  the  third 
person  referred  to,  but  no  such  proof  was  ofiPered,  and  at  the  elose 
of  the  people's  case  a  motion  by  the  defendant  to  strike  the  evi- 
dence from  the  record  was  denied,  although  the  rulings  of  the  trial 
court  cannot  be  upheld  upon  the  theory  that  there  was  evidence  of 
the  existence  of  a  conspiracy,  the  evidence  was  admissible  as  part 
of  the  res  gestae,  where  it  tended  to  establish  the  fact  that  at  the 
time  of  and  immediately  following  the  making  of  the  threats,  the 
prosecuting  witness  was  laboring  under  fear  induced  by  such  threats. 
(Id.) 
6.  Wrongful  Use  of  Fear— Operating  Cause  of  Consent  of  Victhc 
OF  Extortion. — To  constitute  extortion  the  wrongful  use  of  fear 
must  be  the  operating  cause  which  produces  the  consent  of  the  victim 
of  extortion  to  part  with  his  property.     (Id.) 

6.  Argument. — Statements  of  the  district  attorney  in  his  argument  to 
the  jury  in  such  a  case,  in  which  he  described  the  defendant  as  an 
astute  lawyer  of  experience  and  as  one  who  "certainly  must  be  ex- 
perienced in  this  class  of  shakedown,"  and  stating  that  "there  is 
a  proper,  sound,  logical  inference  from  Beggs'  conduct  to  say, 
he  must  be  experienced  in  this  class  of  shakedown,"  were  unpreju- 
dicial,  especially  in  view  of  an  instruction  that  statements  in 
argument,  not  supported  by  the  evidence,  were  not  evidence  and 
should  be  disregarded  by  the  jury.     (Id.) 

7.  Misconduct    of    District    Attorney  —  Error    not    Assigned. — 

Where  an  improper  statement  of  the  district  attorney  to  the  jury 
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CRIMINAL  LAW  (Continued). 

as  to  the  ]aek  of  right  of  the  people  to  appeal  or  the  extent  of 
review  granted  by  law  to  either  party  on  appeal  is  not  assigned  as 
miscondacti  and  no  request  is  made  that  the  court  instruct  the 
jnrj  to  disregard  it,  such  error  cannot  be  considered  on  appeaL 
(Id.) 

8.  JuBY    Tbial  —  Bbnial    or    Pebemptobt    Challenges. — ^The    trial 

eourt  did  not  err  in  denying  defendant's  peremptory  challenges  to 
certain  prospective  jurors.     (Id.) 

9.  Change  of  Venue  Pbopeklt  Denied. — It  is  held  that  a  motion  to 
change  the  place  of  trial  of  this  action,  on  the  ground  that  a  fair 
and  impartial  trial  could  not  be  had  in  the  place  where  it  was 
commenced,  was  properly  denied,  especially  where  the  record  showed 
a  sharp  conflict  in  the  evidence.     (Id.) 

10.  Disturbance  of  Peace — Sufficiency  of  Complaint. — A  complaint 

charging  the  offense  of  "disturbing  the  peace"  in  the  language  of 
the  statute  (section  415  of  the  Penal  Code)  is  sufficient.  (In  re 
Densing,  205.) 

11.  Limiting  Argument  of  Counsel. — In  a  criminal  case,  no  error  was 
committed  in'limitiiig  argument  for  the  defendant  to  fifteen  minutes, 
in  view  of  the  small  number  of  witnesses  and  the  brevity  of  their 
testimony.     (People  v.  Mendosa,  509.) 

12.  "Indeterminate  Sentence"  Law — Form  of  Judgment  of  CbNvic- 
TION. — Under  the  "indeterminate  sentence"  law  '(section  1168  of  the 
Penal  Code),  the  judgment  of  the  court  on  conviction  of  a  defend- 
ant of  a  public  offense  properly  consists  of  a  recital  of  the  offense 
of  which  the  defendant  stands  convicted,  a  designation  of  the  state 
prison  to  which  he  is  committed,  and  nothing  more.     (Id.) 

13.  Burglary  in  Second  Degree — Sentence — ^Minimum   Term. — Sec- 

tion 401  of  the  Penal  Code,  which  prescribes  the  punishment  for 
burglary,  provides  no  minimum  term  for  burglary  in  the  second  de- 
gree, and,  therefore,  a  judgment  fixing  a  minimum  term  on  a  con- 
vidtion  of  the  offense  last  mentioned  was  erroneous.     (Id.) 

14.  Suspending  Sentence. — The  trial  court  had  no  authority  to  sus- 
pend a  sentence  for  burglary  and  remand  the  defendant  to  the  cus- 
tody of  the  sheriff  to  be  confined  in  the  county  jail,  it  being  the. 
duty  of  the  sheriff,  under  section  1216  of  the  Penal  Code,  when  the 
penalty  of  the  law  is  imprisonment  in  a  state  prison,  to  deliver  the 
defendant  forthwith  to  the  warden  of  the  state  prison.     (Id.) 

15.  Probation. — The  only  way  in  which  the  court  can  legally  suspend 
the  execution  of  the  sentence  in  such  case  is  by  proceeding  under 
section  1203  of  the  Penal  Code,  which  provides  that  in  the  event  of 
suspension  of  sentence,  the  court  shall  place  the  defendant  on  pro- 
bation, and  under  the  charge  and  supervision  of  the  probation  officer 
during  such  suspension.     (Id.) 
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CRIMINAL  LAW  (Coniinaed). 

16.  MonoN  TO  Set  Aside  Jxtdomekt — ^Insufficient   Averments   ov 

Fraud. — On  a  proeeedlng  on  behalf  of  a  defendant  to  set  aside 
a  jadgment  of  eonviction,  begun  by  a  notice  of  motion,  filed 
after  the  judgment  and  an  order  denying  a  new  trial  had  been 
affirmed  by  the  supreme  eourt,  and  that  affirmance  had  beeome  final, 
general  ayerments  in  the  notice  of  motion  and  in  the  oral  motion 
in  open  court  that  the  Tordict  of  the  jury,  the  order  denying  a  new 
trial,  the  judgment,  and  the  saitence  were  procured  through  the 
willful  nonfeasance,  malfeasance,  and  fraud  of  the  district  attorney 
and  his  assistants  who  conducted  the  prosecution,  committed  upon 
the  superior  court,  the  jury,  and  the  defendant,  whereby  defendant 
was  deprived  of  a  fair  and  impartial  trial,  and  which  prevented  a 
fair  submission  of  the  cause,  are  not  sufficient  as  a  char^^  of  fraud, 
under  any  rule  of  pleading,  civil  or  criminal,  known  to  our  law. 
(People  V.  Mooney,  525.) 

17.  Nature  of  Pboceedino  —  Appuoation  fob  Writ  Coram  Nobul-* 
Such  a  proceeding  to  set  aside  the  judgment  after  it  has  become 
final  and  after  a  motion  for  a  new  trial  has  been  denied  and  the 
time  therefor  has  expired  is  in  the  nature  of  an  application  for  a 
writ  cor(vm  nobis  at  common  law.     (Id.) 

18.  Writ  of  Coram  Nobis— Writ  Unavailablb  When  Statute  Pro- 
vides Remedy  of  Appeal. — ^Where  remedies  such  as  the  right  to 
appeal  and  to  make  a  motion  for  a  new  trial  are  provided  by  statute, 
the  writ  of  coram  nobxB  is  unavailable,  and  an  application  for  the 
writ  cannot  be  entertained.     (Id.) 

19.  Common-law  Bemeoy  —  Available  Only  in  Absence  of  Remedy 
BY  Statute. — It  is  only  where  no  trial  on  the  merits  has  been  had 
and  no  remedy  is  provided  by  statute  that  we  may  look  to  the  eom- 
mon  law.     (Id.) 

20.  Judgment— Belief  for  Fraud — ^Fraud  must  be  Extrinsic. — It  is 
settled  law  that  a  judgment  cannot  be  set  aside  because  it  is  predi- 
cated upon  perjured  testimony  or  because  material  evidence  is  con- 
cealed or  suppressed;  such  fraud  is  not  extrinsic  to  the  record,  and 
it  is  only  in  cases  of  extrinsic  fraud  that  such  relief  may  be  had. 
(Id.) 

21.  Murder— Suffioiengy  of  Information — CHARes  m  Language  of 
Statute. — An  information  for  murder  is  not  defective  in  failing 
to  set  forth  the  manner  and  means  by  which  the  alleged  murder 
was  committed,  where  it  charges  that  at  a  time  and  place  stated 
the  defendant  did  willfully,  unlawfully,  and  feloniously,  and  of 
his  malice  aforethought,  kill  and  murder  a  named  human  being, 
as  a  charge  in  the  language  of  the  statute  is  sufilcient.  (People  v. 
Fowler,  657.) 

22.  Delibebation  and  Premeditation. — The  statement  in  an  informa- 

tion for  murder  that  the  defendant  did  ''of  his  malice  aforethought** 
kill  and  murder  a  named  human  being  is  equivalent  to  an  avsr- 
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meat  that  tlM  aet  wai  committor  with  deliberation  and  premtdita- 
tion.     (Id.) 

83.  Examination  of  Jubob — Iii^bopsb  <3uestion. — In  a  prosecution 
for  murder  it  was  improper  to  ask  a  proposed  jnror  if  he  could 
^ve  the  same  credit  to  the  defendant's  testimony,  were  he  to  go 
upon  the  stand,  his  interest  in  the  result  being  taken  into  considera- 
tion, that  he  could  give  to  any  other  witness,  as  the  defendant's 
interest  in  the  result  was  only  one  of  the  things  to  be  taken  into 
consideration.     (Id.) 

24.  EviDENCs—OoNrESSiON— Foundation    for.— -It  is  the  duty    of   the 

trial  judge,  when  the  question  is  raised  in  a  criminal  case  whether 
or  not  a  confession  of  the  defendant  was  voluntarily  made,  to  hear 
evidence  on  the  subject,  before  allowing  the  proof  of  said  confes- 
sion, and  to  admit  the  proof  only  in  the  event  that  he  finds  it  to 
have  been  voluntary;  and  he  has  the  right  to  determine  the  fact 
from  the  evidence  and  to  make  a  ruling  accordingly,  his  decision 
of  the  question,  where  the  evidence  is  conflicting,  being  subject  to 
the  universal  rule  applicable  to  cases  on  appeal,  that  the  review- 
ing court  will  uphold  the  decision  if  there  is  substantial  evidence 
to  support  it.     (Id.) 

25.  Voluntary  Charaoter  of  Statembnt— Bight  of  Jury  to  Pass 
ON — Failure  to  Give  Instruction. — In  a  prosecution  for  murder, 
where  the  evidence  on  the  question  of  whether  a  statement  of  the 
defendant  introduced  in  evidence  was  voluntary  or  not  was  not  so 
positive  and  certain  that  it  should  not  have  been  left  to  the  jury 
to  reconsider  it  upon  their  final  consideration  of  the  case,  even  if 
the  statement  was  a  confession,  the  failure  of  the  court  to  ex- 
plicitly instruct  the  jury  that  they  could  reconsider  the  question 
cannot  be  predicated  as  error  where  the  defendant  did  not  request 
any  instruction  on  the  subject.     (Id.) 

26.  Admissions  and  Confessions. — A   confession,  in  criminal  law,   is 

an  admission  or  statement,  by  a  person  accused  of  crime,  to  the 
effect  that  he  is  guilty  thereof;  and  an  admission  is  distinguished 
from  a  confession  by  the  fact  that  the  word  ''admission"  relates 
to  matters  of  fact  that  do  not  involve  a  criminal  intent.     (Id.) 

27.  Evidence— Burden    of    Proof— Justification    for    Homicide.— A 

statement  of  the  defendant  in  a  murder  case,  introduced  by  the 
prosecution,  in  substance,  that  defendant  killed  the  deceased  by  one 
or  more  blows  on  his  head  with  a  club,  coupled  with  the  declaration 
that  deceased,  at  the  time,  threatened  to  kill  defendant,  that  the 
latter  then  believed  deceased  had  a  pistol  in  his  hands  with  which 
he  was  about  to  shoot  him,  and  that  with  that  belief  defendant 
struck  the  fatal  blow,  is  not  a  confession,  but  a  declaration  of 
innocence,  and  it  did  not  throw  the  burden  upon  the  defendant  of 
proving  justification  by  additional  evidence.     (Id.) 


Digitized  by 


Google 


854  Criminal  Law. 
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28.  Admission  of  Evidenoe— Thsxats— Disobbtion  of  Comrr. — ^In  a 

prosecution  for  murder,  where  evidence  was  given  that  a  short  time 
prior  to  the  homicide  the  defendant  and  deceased  had  a  physical 
altercation,  during  which,  or  immediately  afterward,  the  defendant 
made  a  threat  of  physical  violence  against  the  deceased,  a  very 
large  discretion  is  vested  in  the  trial  court  as  to  the  amount  of 
detail  that  should  be  admitted  of  the  previous  fight.  ETnough  of 
the  circumstances  must  always  be  given  to  enable  the  jury  to  under- 
stand the  purport  of  the  threat  and  the  purpose  of  the  defendant 
in  making  it.     (Id.) 

29.  MuBDXB  OF  FiBST  Begbce — ^Premeditation. — Error  in  the  omission 

of  the  words  in  parentheses  in  the  instructions  as  to  what  eonstitutefl 
murder  of  the  first  degree  that  "It  is  only  necessary  that  the 
act  of  killing  be  preceded  by  (and  be  the  result  of)  a  concurrence 
of  the  will,"  is  cured  by  the  statement  that  "the  intent  to  kill  must 
be  the  result  of  deliberate  premeditation,  and  must  be  founded  upon 
a  pre-ezistent  reflection  and  not  upon  a  sudden  heat  of  passion  suffi- 
cient to  preclude  the  idea  of  deliberation."     (Id.) 

30.  Instructions — ^Bigrt  of  Court  to  State  Evidence  and  Dsclabb 

Law. — A  court  is  authorized  to  state  the  testimony,  if  it  is  uncon- 
tradicted, and  declare  the  law  on  any  subject  involved  in  the  case, 
and  in  a  murder  case  it  was  not  error  to  instruct  the  jury,  "In  this 
ease  it  is  not  denied  that  the  defendant  struck  the  blow  by  which 
the  deceased  received  the  wound  in  the  head,  but  it  is  claimed  in 
his  behalf  that  he. was  justified  in  doing  so,  and  that  the  act  was 
committed  in  defense  of  his  own  life,  or  to  prevent  the  infliction 
upon  him,  by  the  deceased,  of  great  bodily  injury,"  where  the  evi- 
dence was  not  conflicting  upon  the  subject.     (Id.) 

31.  Self-defense — Statement  of  Evidence. — The  statement  in  an  in- 

struction in  such  a  case  that  "the  defendant  had  struck  the  blow 
by  which  the  deceased  received  the  wound  in  the  head,"  this  fact 
being  admitted,  was  appropriate  as  an  introduction  to  an  instruc- 
tion on  the  law  of  self-defense  immediately  following,  the  question 
whether  or  not  the  blow  was  given  in  self-defense  being  determined 
by  a  consideration  of  the  circumstances  as  they  existed  at  the  time 
the  blow  was  struck;  and,  although  there  was  some  evidence  that 
an  automobile  was  driven  over  the  feet  of  the  deceased  after  the 
latter  had  been  admittedly  felled  by  the  defendant  with  a  heavy 
club  and  left  on  the  ground,  the  instruction  was  not  injurious  to  the 
defendant,  where  there  was  no  claim  that  the  automobile  was 
purposely  driven  over  the  body  of  the  deceased,  and  hence  not  a 
felonious  act,  and  the  homicide  being  a  natural  and  probable  result 
of  the  defendant's  conduct  in  leaving  the  deceased  lying  helpless 
and  unconscious  in  a  public  road,  exposed  to  that  danger,  defend- 
ant's responsibility  therefor  Veins:  criminal  or  not,  according  to 
whether  his  blow  was  in  self-defense  or  not.     (Id.) 
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82.  iNSTSUonoN '  IN   Lanouags  of  Statute. — The   legislature  has  the 

power  to  declare  what  the  law  shall  be  on  the  subject  of  self-defense, 
which  it  has  done  by  section  197  of  the  Penal  Code,  and  error  can- 
not be  predicated  upon  an  instruction  which  states  the  law  as  the 
legislature  has  fixed  it  bj  statute  and  which  is  applicable  to  the  case. 
(Id.) 

83.  Construction  of  Instructions. — All  the  instructions  relating  to 

the  same  subject  must  be  considered  together  in  determining  the 
effect  of  each;  and  instructions  in  a  murder  case,  on  the  subject 
of  self-defense,  which,  when  read  together,  mean  only  that  if  the 
circumstances  as  thej  appeared  to  the  defendant  would  have  induced 
ft  reasonable  man,  so  situated,  to  believe  that  there  was  a  reasonable 
mode  available  to  him  to  escape  from  danger  of  death  or  great 
bodily  harm,  the  danger  thereof  would  not  be  then  "imminent,"  and 
the  killing  of  the  deceased  at  that  moment  would  not  be  justifiable, 
are  correct.     (Id.) 

84.  Flight — ^Pbopkr  Rifcsal  of  Instruction. — It  is  proper  to  refuse 

an  instruction  offered  by  the  defendant  in  a  murder  case  to  the 
effect  that  the  flight  of  the  accused  does  not  tend  to  prove  delibera- 
tior  or  premeditation  on  his  part  in  killing  the  decedent,  as  it  does 
not  correctly  state  the  law,  flight  being  a  circumstance  to  be  eon- 
sidered  in  determining  the  guilt  of  the  defendant,  though  not  of 
itse'f  sufficient  to  establish  guilt.     (Id.) 

85.  ApPEAir— Obdir  Denting  Motion  in  Arrest  of  Judgment — Adju- 
dication OF  Sanity — Nonappbalabib  Obdebs. — In  a  criminal  action, 
an  appeal  does  not  lie  from  an  order  denying  a  motion  in  arrest  of 
judgment,  or  from  an  adjudication  of  sanity  made  before  judgment. 
(People  V.  Lawson,  722.) 

86.  Sanity  of  Defendant — Tbial  After  Conviction  of  Cbime — Ob- 

ject of  Pboceeding. — The  sole  object  of  the  proceeding  under  sec- 
tions 1191,  1367  et  seq.  of  the  Penal  Code  to  have  the  sanity  of  a 
defendant  tried  by  a  jury  after  his  conviction  of  the  offense  charged 
and  before  judgment,  is  to  determine,  not  whether  he  was  insane 
at  the  time  of  the  commission  of  the  crime,  but  whether  he  was 
.  insane  when  arraigned  for  judgment.     (Id.) 

87.  Evidence — ^Bubden  of  Proof. — ^In  a  proceeding  under  sections  1191, 

1367  et  seq.  of  the  Penal  Code  to  have  the  sanity  of  a  defendant 
tried  by  a  jury  after  conviction  of  the  crime  charged  and  before 
judgment,  it  is  incumbent  on  the  defendant  to  show  by  a  pre- 
ponderance of  evidence  that  his  mind  was  in  such  condition  that 
he  did  not  rightfully  comprehend  his  own  condition  with  reference 
to  the  proceedings  against  him,  and  that  he  was  then  unable  to 
present  in  a  rational  manner  any  defense.     (Id.) 

88.  Number  of  Jurors   Essential   to   Verdict — ^iNbTRUCTioN.—In   a 

proceeding  to -have  the  sanity  of  a  defendant  determined,  it  is  need- 
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lees  to  determine  as  to  the  correetneBS  of  an  isstraetion  to  the 
effect  that  three-fourths  of  the  jury  might  render  a  verdiet,  wber« 
the  record  shows  that  the  verdict  ivas  concurred  in  bj  all  of  the 
twelve  jurors.     (Id.) 

89.  Fbbemptobt  Challenoss — Cods  SionoMS  Inappucable. — Proceed- 
ings to  determine  the  sanity  of  a  defendant  are  special  proceedings 
of  a  civil  nature,  and  the  provisions  of  the  Penal  Code  relating 
to  the  formation  of  trial  juries  in  criminal  cases  and  as  to  the 
number  of  peremptory  challenges  have  no  application.     (Id.) 

40.  Test  of  Sanity — Instruction. — In  a  proceeding  to  determine  the 

sanity  of  a  defendant  after  conviction  and  before  judgment,  an  in- 
struction that  the  verdict  of  guilty  established  b^ond  question  the 
sanity  of  the  defendant  at  the  time  of  the  commission  of  the  crime 
is  inapplicable,  but  without  prejudice,  where  the  jury  was  also  in- 
structed that  the  test  was  the  present  mental  condition  of  the 
defendant.     (Id.) 

41.  Defense  of  Insanftt— Cautious  Bzaionation  bt  Jubt — Instbuo- 

TiON. — An  instruction  that  a'  defense  of  insanity  should  be  eiamined 
with  great  care  is  applicable  in  a  proceeding  to  determine  the 
sanity  of  a  defendant  after  verdict  and  before  judgment.     (Id.) 

42.  Unlawful   Act— Pbesuicption  of  Unlawful   Intent— Instruc- 

tion.— An  instruction  that  it  is  a  presumption  of  law  that  an  unlaw- 
ful act  was  done  with  an  unlawful  intent  is  inapplicable  in  a  pro- 
ceeding to  determine  the  sanity  of  a  defendant,  but  without 
prejudice,  being  a  mere  abstract  statement  of  law.     (Id.) 

43.  BviDENCB  OF  Defendant  Admissible. — In   a  proceeding  to    deter- 

mine the  sanity  of  a  defendant  after  conviction  and  before  judg- 
ment, evidence  given  by  the  defendant  on  the  trial  is  admissible. 
(Id.) 

44.  Impbisonicent  of  Paroled  Pbisoneb  in  Sister  &tatb — Credits.-* 

Where  a  prisoner  in  the  state  prison  was  released  on  xmrole  and 
his  parole  subsequently  revoked  and  he  declared  to  be  an  escaped 
prisoner  by  reason  of  his  having  left  the  state  without  permission, 
and  thereafter  he  was  imprisoned  in  the  state  prison  of  a  sister  state 
for  a  crime  committed  therein,  the  time  after  the  completion  of  the 
latter  term  of  imprisonment  that  he  was  held  a  prisoner  therein 
awaiting  the  arrival  of  officers  to  return  him  to  this  state  to  com- 
plete his  term  of  imprisonment  cannot  be  taken  into  consideratioB 
as  constituting  imprisonment  in  partial  satisfaction  of  the  judgment. 
(In  re  Tanner,  792.) 

45.  Murder — Insanity — Conflict  of  Evidence — Appeal. — In  a  prose- 

cution for  the  crime  of  murder,  where  the  evidence  is  in  substantial 
conflict  on  the  sole  defense  of  insanity  at  the  time  of  the  commission 
of  the  crime,  the  verdict  cannot  be  disturbed  on  appeal.  (People  t. 
Keyes,  794.) 
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46.  Insanity  as  Besult  of  Alcoholism — Instbuction.— On  a  trial  for 

murder  committed  after  an  attempt  to  commit  sodomy,  where  the 
principal  defense  was  settled  insanity  produced  by  habitual  intoxi- 
cation, an  instruction  that  insanity  produced  by  intoxication  does 
not  destroy  responsibility  when  the  party,  when  sane  and  respon- 
sible, made  himself  voluntarily  intoxicated,  and  that  evidence  of 
drunkenness  can  only  be  considered  for  the  purpose  of  determining 
the  degree  of  the  crime,  does  not  purport  to  deal  with  settled  in- 
sanity, produced  by  intoxication,  but  with  temporary  intoxication 
as  a  defense,  and  has  relevancy  only  to  the  intoxication  of  the 
defendant  existing  at  the  time  of  the  murder.     (Id.) 

47.  Defense  of  Insanity — ^Burden  of  Pboof — Quantum  of  Kvidencb 
— Instruction. — In  such  an  action,  an  instruction  that  where  in- 
sanity is  relied  upon  as  a  defense,  the  burden  of  proving  the  exbt- 
ence  of  such  insanity  is  on  the  defendant,  and  it  is  incumbent  on 
him  to  establish  by  a  preponderance  of  evidence  that  he  was  insane 
at  the  time  of  the  committing  of  the  act  charged,  and  the  evidence 
of  mental  derangement  must  be  such,  in  amount,  that  if  the  single 
issue  of  sanity  or  insanity  of  the  defendant  should  be  submitted 
to  the  jury  in  a  civil  ease,  they  must  find  that  he  is  insane,  is  not 
objectionable  as  imposing  too  great  a  burden  upon  defendant  as 
to  how  far  his  proof  of  insanity  must  preponderate.     (Id.) 

48.  Continuance  of  Insanity  —  Presumption  —  Instruction. — A  re- 

quested instruction  that  if  the  jury  finds  that  the  defendant  was 
insane  at  a  period  before  the  homicide  in  question,  his  insanity  is 
presumed  to  have  continued  up  to  the  time  of  the  homicide,  provid- 
ing the  exciting  cause  of  such  insanity  also  exists  up  to  such  time, 
is  too  broad,  in  that  it  does  not  properly  limit  the  insanity  to  per- 
manent or  habitual  insanity,  as  distinguished  from  temporary  in- 
sanity, there  being  as  to  the  latter  no  presumption  of  continuance 
from  proof  of  its  prior  existence.     (Id.) 

49.  Presumption  as  to  Kiluno   During    Lucid    Intervai^— Instruc- 

tion.— A  requested  instruction  that  if  the  jury  finds  that  the  de- 
fendant was  insane  at  a  period  before  the  homicide,  there  arises  a 
presumption  that  such  insanity  continued  and  the  burden  of  proof 
rests  upon  one  who  claims  that  an  act  of  such  person  was  during 
a  lucid  interval  to  show  that  the  lucid  interval  existed  at  the  time 
of  the  act  in  question,  is  too  broad,  and  is  also  objectionable  as  con- 
taining an  incorrect  statement  of  the  law  of  presumption  as  to  lucid 
interval.     (Id.) 

50.  Imbecility  as  a  Defense — Instruction. — A   requested   instruction 

that  although  sanity  is  presumed  to  be  the  normal  and  natural  state 
of  the  human  mind,  when  imbecility  is  once  shown  to  exist  in  a 
person  it  is  presumed  to  exist  and  continue  until  the  presumption 
has  been  overcome  by  contrary  or  repelling  evidence  proving  sanity, 
is  not  a  correct  statement  of  the  law.     (Id.) 
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61.  Sanity  of  DEnsNDANT— Trial  by  Jdby — DiscRETioir.-^The  right 
of  a  defendant  to  hare  the  sole  question  of  his  sanity  passed  npon  bj 
a  jury  in  proceedings  inaugurated  under  section  1368  of  the  Penal 
Code  is  addressed  to  the  sound  discretion  of  the  trial  judge,  and  the 
showing  must  be  sufficient  to  create  a  doubt  in  the  mind  of  the 
judge  as  to  the  defendant's  sanity  before  the  court  is  required  to 
submit  the  question  to  the  jury.     (Id.) 

52.  Mxnu>EB — ^Verdict  Sxtpfobted  by  Evidence — Fairness  and  Lbgal- 
m  OF  Proceedings. — ^Upon  this  appeal  from  the  judgment  pro- 
nounced upon  conviction  of  the  defendant  of  the  crime  of  mur- 
der, it  is  held  that  the  evidence  abundantly  supports  the  ver- 
dict, and  that  the  proceedings  in  the  trial  court  were  in  all  respeets 
fair  and  in  full  conformity  to  the  law.  (People  v.  Negrete,  802^) 
See  Fish  and  Game,  6;  Habeas  Corpus,  1,  2. 

CUSTOM.    See  Contracts,  22;  Conversion,  1,  2;  Evidence,  4,  6. 

DAMAGES.  See  Appeal,  33;  Contracts,  44;  Escrow,  1;  Ferries,  7; 
Fraud,  4;  Leases,  3;  Libel,  6,  7;  Negligencei  18,  81,  82;  Vendor 
and  Vendee,  1;  Venue,  1,  4. 

DEEDS. 

1.  Injunction — Buildino  Bbstbictions — ^Plbadik<i — Congldsiok. — ^In 
an  action  to  enjoin  the  violation  of  building  restrictions  contained  in 
a  deed  by  which  it  was  covenanted,  "for  the  benefit  of  the  puTchaaers 
of  said  lot  and  for  the  benefit  of  the  purchasers  of  the  remaining 
lots  of  said  tract  .  .  .  that  no  buildings  shall  be  ereeted  .  .  .  upon 
the  premises  hereby  conveyed  .  .  .  the  front  line  of  which  shall 
be  less  than  thirty -five  feet  from  the  front  line"  of  the  premises; 
"that  no  building  to  be  used  as  a  dwelling  shall  be  erected  .  .  . 
within  five  years  from  the  date  of  this  deed  which  shall  cost  less 
than  two  thousand  five  hundred  dollars;  and  that  no  fence  shall 
be  ereeted  ...  in  front  of  the  front  line  of  any  building"  ereeted 
upon  the  premises,  an  allegation  in  the  complaint  that  at  all  times 
prior  to  the  acquisition  of  title  by  defendants  "the  said  building 
restrictions  upon  said  lots  have  been  faithfully  observed,"  is  a  mere 
conclusion.     (Bresee  v.  Dunn,  96.) 

2.  Covenants  Imposino  Buildino  Kbsteictions  not  Favored— En- 
roBCBMENT  BT  GRANTEE  OF  COVENANTEE. — Courtk  are  slow  to  declare 
covenants  imposing  building  restriction  burdens  on  the  land,  nn- 
less  it  appears  not  only  that  a  general  scheme  of  improvement  was 
contemplated,  but  also,  if  a  grantee  of  the  original  covenantee  seeks 
to  enforce  the  restriction,  that  it  is  not  a  mere  personal  eoveaant, 
but  passes  with  the  land.     (Id.) 

8.  Demubbeb  TO  Complaint — Failure  to  Allege  Reversion  Lett  in 
Original  CovENANTEE.-^Where,  as    in  the    instant    ease,  there  is 
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neither  direct  averment  nor  quotation  from  the  original  eonvejanees 
showing  any  reversion  left  in  the  original  covenantee  or  anj  penalty 
attached  to  violation  of  the  building  restrictions,  there  is  no  show* 
ing  of  privity  of  estate  or  tenure  between  the  parties,  and  the 
burden  of  the  covenant  is  solely  for  the  personal  benefit  of  the 
covenantee,  and  a  demurrer  to  the  complaint  in  such  case  was  for 
that  reason  properly  sustained.     (Id.) 

4.  Covenant  Consteukd — ^Limitation  of  Time. — The  two  parts  of  the 

covenant,  namely  that  "no  building  shall  be  placed  less  than  thirty- 
five  feet  from  the  front  line  of  the  property,"  and  that  no  fence 
shall  be  erected  in  front  of  the  front  line  of  any  building  "within 
five  years  from  the  date  of  the  deed,"  being  conjunctively  attached, 
although  the  two  parts  of  the  sentence  are  separated  by  a  semicolon, 
it  is  a  reasonable  construction  to  apply  the  time  limit  to  both 
restrictions.     (Id.) 

5.  Pleading — Conclusion. — Quotations  from  deeds  set  forth  in  the 

complaint  examined  and  found  not  to  justify,  but  to  contradict, 
the  pleaded  conclusion  that  the  covenantee  was  pursuing  a  general 
and  uniform  plan  of  establishing  a  residence  district  with  similar 
spaces  in  front  of  each  dwelling.     (Id.) 

6.  Bestbigtivs   Condition — Impossible    Exoeption    in    Condition. — 

Where  a  deed  of  land  contained  an  express  condition  against  the 
sale  of  liquors  upon  the  property  "herein  described,"  except  under 
a  restaurant  license  "on  the  south  20  acres  of  block  205  thereof" 
(the  property  conveyed  lying  entirely  outside  of  block  205),  the 
exception  is  a  meaningless  or  unintelligible  attempt  to  exclude  from 
the  operation  of  the  restriction  something  which  could  neither  be 
included  nor  excluded.     (Los  Angeles  etc.  Land  Co.  v.  Marr,  243.) 

7.  False  Reference  in  EIzception. — ^The  exception  of  block  205  in 
such  case  is  a  false  reference  in  the  description,  and  as  such  it  must 
be  rejected.     (Id.) 

8.  Condition  Against  Bale  of  Liquors — ^Reverter  to  Grantor  for 

Breach  of  Condition — Validity  of  Condition. — Restrictive  condi- 
tions against  the  sale  of  liquors  on  lands  conveyed,  with  provisions 
for  reverter  to  the  grantor  for  breach,  when  imposed  for  the  benefit 
of  other  lands  of  the  grantor,  are  valid.     (Id.) 

9.  Action  to  Enforce  Forfeiture  for  Breach  of  Condition— Non- 

suit Improperly  Granted. — Where  in  an  action  to  enforce  a  for- 
feiture for  breach  of  such  a  condition  there  was  a  sufficient  prima 
facie  showing  of  the  defendant's  violation  of  the  restriction,  the 
granting  of  a  nonsuit  was  error,  requiring  a  reversal  of  the  judgment. 
(Id.) 
10.  Delivery  in  Escrow — ^Passing  op  Title. — ^Under  the  general  rule 
regarding  the  passing  of  title  by  deeds  put  in  escrow,  as  pre- 
scribed by  section  1057  of  the  Civil  Code,  no  title  passes  until  the 
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condition  is  so  far  performed  that  the  grantee  is  entitled  to  tho 
possession  of  the  deed,  except  where  the  condition*  is  certain  to 
occur  regardless  of  any  act  of  the  parties,  and  such  exception  does 
not  apply  to  a  case  where  the  fulfillment  depends  upon  the  conduct 
of  the  grantee.     (Whitney  ▼.  Sherman,  435.) 

11.  ABiLNDONMBNT    OF    ESCBOW  —  DeLIVKRY     OF    DBED     INEFFECTUAI* — 

Delivery  of  a  deed  in  escrow  becomes  ineffectual  for  any  purpose 
when  the  parties  abandon  the  escrow.     (Id.) 

It.  SUBSK<)t7ENT  DXUVKEY  OF  DSED — TllfB  OF  PASSING  TiTLE. — ^A  deed 

which  is  delivered  to  the  grantee  subsequent  to  the  abandonment  of 
an  escrow  in  which  it  had  been  deposited  becomes  effective  only 
from  the  date  of  such  delivery  and  passes  the  title  as  of  that  date. 
(Id.) 

13,  Sale  of  Intbeest  in  Pbopebtt — ^Deed  in  Escrow — Subsequent 

Bbcobdation  of  Judgment  Against  Gbantob— Lien  not  Cbxatbd. — 
Where  an  owner  of  real  property  deposits  a  deed  thereto  in  escrow 
with  instructions  to  deliver  to  the  grantee  upon  payment  of  the 
purchase  price,  and  thereafter,  but  prior  to  the  abandonment  of 
such  escrow,  sells  all  of  his  interest  in  the  property  to  another,  the 
subsequent  recordation  of  a  judgment  against  such  original  owner 
creates  no  lien  on  the  property.     (Id.) 

14.  Execution  Sale— Bights  of  Purchaser — Oonstructitb  Notice. — 

Where  subsequent  to  the  recordation  of  such  judgment  but  prior 
to  execution  sale  thereunder,  the  deed  conveying  the  legal  title  of 
the  judgment  debtor  is  placed  of  record,  such  judgment  debtor 
having  divested  himself  of  all  beneficial  interest  prior  to  the  recorda- 
tion of  the  judgment,  the  purchaser  at  the  execution  sale 'is  charged 
with  notice  of  such  deed,  and  therefore  acquires  no  interest  in  the 
land.     (Id.) 

16.  JUDGICBNIV-LIEN  ON  BEAL  PROPERTT — EQUITABLE   TiTLBS  OF  THIB» 

Persons. — ^When  a  judgment  creditor  records  his  judgment  in  an- 
other county  in  which  there  are  lands  of  the  judgment  debtor, 
he  obtains  thereby  a  lien  on  the  lands,  but  no  rights  in  the  lands 
as  against  outstanding  unrecorded  deeds  or  latent  equitable  titles 
of  third  persons.     (Id.) 

16.  Execution  Sale— Unrecorded  Deed — ^Notice — ^Bights  of  Execu- 
tion PuBCHASBB^— A  purchaser  of  land  sold  under  execution  on  a 
duly  recorded  judgment  acquires  title  to  the  land  which  is  prior  to  any 
unrecorded  deed  or  equitable  rights  of  which  he  has  no  notice,  actual 
or  constructive;  but  if  he  has  notice  thereof,  be  takes  subject  thereto. 
(H.) 

17.  Description  —  Boundaries  —  Street    Line. — Under    section    1118 

of  the  Civil  Code,  providing  that  "a  transfer  of  land,  bounded  by 
a  highway,  passes  the  title  of  the  person  whose  estate  is  transferred 
to  the  soil  of  the  highway  in  front  to  the  center  thereof,  nnleaa  a 
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diiferent  intent  appears  from  the  grant/'  a  "different  intent," 
namely  the  intent  to  give  title  only  to  the  side  line  of  the  street, 
appears  from  a  sheriff's  deed  on  foreclosure  of  a  mortgage  in 
which  the  description  of  the  lot  of  land  conveyed  runs  to  a  "point 
on  the  southerly  line'*  of  a  street  and  thence  "along  the  southerly 
line"  of  the  same  street  and  to  the  northeast  comer  of  said  lot. 
(Warden  v.  South  Pasadena  Realty  Co.,  440.) 

18.  QuisTiNe  Tin<B— Finding  Unsupported  bt  Evidencb. — In  this  ac- 
tion to  quiet  title,  in  which  a  defendant  set  up  by  cross-complaint 
title  in  himself  and  offered  in  support  of  his  claim  a  sheriff's  deed 
to  himself  on  the  foreclosure  of  a  mortgage,  the  finding  that  the 
premises  described  in  the  sheriff's  deed  are  the  same  as  those  de- 
scribed in  the  complaint  is  not  supported  by  the  evidence.     (Id.) 

19.  BEruKOT  OoBPORATioN— Deed  by  La.st  Dibxciobs — Insuiticibnot 

OF. — A  deed  reciting  that  the  grantors  comprise  the  last  board  of 
directors  of  a  defunct  corporation  and  not  purporting  to  convey 
the  title  of  the  company,  the  grantors  signing  as  individuals,  not 
as  trustees,  is  a  mere  quitclaim  deed  of  the  individual  grantors,  and 
does  not  convey  any  other  title.  (Id.) 
80.  Yoluntabt  Tbansfeb^-Oonsidek^tion  Unnecbssabt. — ^Where  such 
conveyance  was  executed  voluntarily,  with  knowledge  of  itfe  contents 
and  with  intent  to  convey,  no  consideration  was  neeeasaxy,  nnder 
.section  1040  of  the  Civil  Code.     (Lieman  v.  Golly,  544.) 

See  Appeal,  82;  Husband  and  Wife,  1^;  Mortgages,  12;  Quiet- 
ing Title,  2,  8;  Trust  Deed. 

DEFAULT. 

Obdeb  Settino  Aside  Favobed. — ^The  supreme  court  favors  orders  excus- 
ing defaults  an^  permitting  controversies  to  be  heard  on  their 
merits,  and  such  orders  are  rarely  reversed  unless  for  clearly  appear- 
ing abuse  of  discretion.     (Jones  ▼.  Title  Guaranty  etc.  Go.,  875.) 

DEFENSES    See  Mortgages,  18. 

DELIYEBY.    See  Deeds,  12,  13. 

DEPOSITIONS.  See  Alienation  of  Affections,  7;  Costs,  2,  8;  Estates 
of  Deceased  Persons,  9,  38. 

DESCRIPTION.  See  Assignment,  5;  Deeds,  6,  7,  17,  18;  Estates  of 
Deceased  Persons,  22;  Quieting  Title,  1. 

DISBARMENT. 
1.  Attobnets  at  Law— DisBABifENT—CliTMB  Tnvot/Vino  Moral  Turpi- 
tude—J  ubisdiction  ov  District  Court  of  Appeal. — ^Under  sub- 


Digitized  by 


Google 


862  DiSBABMSNT. 


PISBABMENT  (Gontiniied). 

division  1  of  flection  287  of  the  Code  of  CStU  Procedure,  a  distriet 
court  of  appeal  has  jurisdiction  to  remove  an  attorney  from  the 
roll  and  revoke  his  license  to  practice  in  tliis  state  upon  the  ground 
that  he  has  been  convicted  of  a  crime  involving  moral  turpitude. 
(Barnes  v.  District  Court  of  California,  500.) 

2.  Beoobd  of  Conviction — Transmission  to  District  Court  of  Ap- 
peal.— The  jurisdiction  of  a  district  court  of  appeal  to  disbar  an 
attorney  who  has  been  convicted  outside  of  this  state  of  a  felony  or 
misdemeanor  involving  moral  turpitude,  does  not  depend  on  the 
transmission  by  the  clerk  of  the  court  in  which  the  conviction  is  had 
of  a  copy  of  the  record  of  conviction,  since  section  288  of  the  Code 
of  Civil  Procedure,  requiring  such  transmission,  obviously  applies  only 
to  crimes  committed  in  this  state  and  to  convictions  in  the  state 
eourts.     (Id.) 

8.  Initiation  of  Proceeding. — Section  289  of  the  Code  of  Civil  Pto- 
eedure,  in  prescribing  the  procedure  for  a  removal  under  subdivision 
1  of  section  287  of  that  code,  requires  the  court  to  which  such 
jurisdiction  is  given  to  take  proceedings  necessary  for  that  pur- 
pose upon  the  receipt  of  a  certified  copy  of  the  record  of  conviction, 
and  no  accusation  is  necessary  in  such  a  case^  for  the  provisions 
of  sections  290  and  291,  requiring  a  written  accusation  when  the 
proceedings  are  *'upon  the  information  of  another,"  refer  only 
to  the  provisions  of  section  289  on  that  subject,  and  that  provision 
applies  exclusively  to  proceedings  to  disbar  or  suspend  under  the 
second,  third,  and  fourth  subdivisionB  of  section  287,  and  do  not 
apply  to  subdivision  1.     (Id.) 

4.  FiUNG  OF  Becord  in  Court  —  Jurisdiction. — The  filing  in  the 
district  court  of  appeal  of  an  authenticated  copy  of  the  record  of 
the  district  court  of  the  United  States  for  the  district  of  Alaska 
showing  the  conviction  of  an  attorney  in  that  court  of  the  erime 
of  mailing  an  obscene  letter  was  sufficient  to  give  the  former  court 
jurisdiction  to  proceed  for  bis  disbarment.     (Id.) 

5.  Procedure  —  Adoption  by  Court  of  Mode  of  Procebdino.— The 
Code  of  Civil  Procedure  does  not  specifically  point  out  a  course 
of  procedure  to  be  followed  in  a  proceeding  under  subdivision  1 
of  section  287  to  remove  or  suspend  an  attorney  upon  his  con- 
viction of  a  felony  or  misdemeanor  involving  moral  turpitude,  and, 
therefore,  under  section  187  of  the  same  code,  the  district  court 
of  appeal,  being  a  court  on  which  jurisdiction  is  conferred  by  that 
code,  "may  adopt  any  suitable  process  which  may  appear  most 
conformable  with  the  spirit  of  the  code."     (Id.) 

6.  Mailing  Obscene  Letter — Conviction  in  United  States  Court 
— Motion  to  Disbar — Sufficiency  of  Notice. — Where  an  authen- 
ticated copy  of  a  record,  showing  the  conviction  of  an  attorney  in 
the  United  States  district  court  for  the  district  of  Alaska,  of  the 
crime  of  mailing  an  obscene  l<*tter,  had  been  filed  in  the  district 
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eonrt  of  appeal,  and  an  attorney  representing  the  bar  association 
of  a  county  thereupon  presented  to  the  district  court  of  appeal  a 
proposed  notice  of  motion  to  remoTe  the  convicted  attorney  for 
that  cause,  an  order  fixing  a  period  of  three  days'  service  of  notice 
upon  the  accused  before  the  time  appointed  for  the  hearing  of  the 
motion  was  not  so  unreasonable  or  oppressive  as  to  deprive  the  court 
of  jurisdiction.  (Id.)  / 
7.  CaiMB  GoMMiiTED  OuTSiDB  THE  Statb. — Subdivision  1  of  section 
287  of  the  Code  of  Civil  Procedure,  prescribing  conviction  of  a 
crime  involving  moral  turpitude  as  a  ground  for  disbarment  of 
>  an  attorney,  is  not  confined  to  convictions  had  in  the  courts  of  this 
state.     (Id.) 

DISCRETION.  SeiB  Criminal  Law,  51;  Municipal  Corporationa,  1; 
Place  of  Trial,  1,  2;  Police  Power,  2. 

DISMISSAL.    See  Judgments^  2. 

« 

DISTRICT  ATTORNEY. 

Duty  of  District  Attorney. — The  duty  of  a  district  attorney  does 
not  differ  in  the  trial  of  criminal  actions  from  that  of  counsel  in 
civil  actions.  Each  has  an  equal  duty  imposed  upon  him  by  the 
oath  he  has  taken,  and  by  the  law  of  the  land,  to  present  to  the 
court  and  to  the  jury  only  competent  and  legitimate  evidence  from 
which  they  may  determine  the  proof  of  the  issues  involved.  If  that 
obligation  be  violated  and  perjured  testimony  produced  and  material 
evidence  suppressed  by  either,  in  so  far  as  the  judgment  is  con- 
cerned, the  injured  party  is  without  remedy.  (People  y.  Mooney, 
525.) 

DIVORCBL 

1.  Custody  OF  Children  —  Interuktutory  Decrbb  —  Modification. — 
Where,  in  an  action  for  divorce  brought  by  the  husband,  on  the 
alleged  ground  of  desertion,  against  his  wife,  who,  with  his  con- 
sent, had  left  the  state  on  a  visit  to  her  parents,  she  appeared  by  an 
attorney  procured  by  him  for  her  but  filed  no  answer  and  made  no 
opposition  to  the  divorce,  and,  on  the  plaintiff's  testimony  to  the 
defendant's  willful  desertion,  without  the  taking  of  any  evidence 
as  to  which  of  the  parties  was  the  most  suitable  person  to  have  the 
custody  of  the  children,  the  interlocutory  decree  in  favor  of  the 
husband,  awarded  their  custody  to  him,  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  court,  in  modifying  the  interlocutory 
decree  before  the  entry  of  the  final  decree,  and,  in  accordance  with 
such  modification,  entering  a  final  decree  so  as  to  award  the  custody 
of  the  children  to  the  defendant  until  their  majority  or  until  fur- 
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thflr  order  of  the  court,  with  leaye  to  the  phdntiil  to  visit  them  at 
eertain  intervals,  and  so  as  to  require  the  plaintiff  to  paj  to  the  de- 
fendant a  monthly  sum  for  their  support,  maintenance,  and  educa- 
tion, such  modification  having  been  made  on  the  application  of  the 
wife,  who  appeared  and  testified  fully  as  to  her  qualifications  and 
was  supported  in  her  testimony  by  a  number  of  other  witnesses,  with- 
out refutation  by  the  husband,  who  wa(i  also  shown  to  be  about  to 
marry  again.     (Bancroft  v.  Bancroft,  352.) 

2.  JxnusDionoN  of  Cbmr  —  Weltabx  of  Chiu>bin  Paramount. — ^In 
respect  to  the  children  of  a  marriage,  which  is  being  dissolved  at 
the  suit  of  either  or  both  parties  to  it,  the  court  is  invested  vrith 
jurisdiction  to  determine  to  which  of  the  spouses  the  custody  of  the 
children  shall  be  assigned,  and  it  retains  such  jurisdiction  during  the 
pendency  of  the  case;  and  the  welfare  of  the  children  is  the  para- 
mount interest  in  determining  who  shall  be  their  custodian,  and  in 
the  exercise  of  this  jurisdiction,  the  very  large  measure  of  power 
vested  in  the  tiial  court  will  not  be  interfered  with  upon  appeal 
except  in  the  clearest  instance  of  its  manifest  abuse.     (Id.) 

8.  Allowancx  fob  Support  of  Childrsn. — The  making  and  modify- 
ing of  orders  for  the  payment  of  money  for  the  support,  education, 
and  maintenance  of  children  committed  to  the  care  of  one  of  the 
spouses  is  a  mere  incident  to  the  order  for  their  custody,  and  may  be 
made  to  suit  the  changed  conditions  created  by  such  orders.     (Id.) 

4.  Counsel  Febs  on  Modification  of  Divorcx  Dxcrebs. — ^Trial  courts 
have  power  to  make  allowances  of  counsel  fees  upon  motions  to 
modify  decrees  in  divorce  cases.     (Id.) 

6.  Interlocutory  Decree  Obtained  by  Collusion — Action  to  Set 
Aside  —  Pleading  —  Complaint  Insufficient  —  Judgment  oh  De- 
murrer.— A  demurrer  to  complaint  is  properly  sustained  without 
leave  to  amend,  and  judgment  is  properly  entered  dismissing  an 
action  brought  by  a  wife  in  May,  1917,  to  set  aside  an  interlocutoiy 
decree  of  divorce  obtained  by  her  husband  in  June,  1916,  on  the 
ground  of  desertion,  where  the  facts  alleged  in  the  complaint  to  set 
the  decree  aside  are,  in  substance,  that  in  pursuance  of  a  previous 
agreement  and  understanding  between  the  husband  and  wife,  by 
which  the  husband  was  to  pay  her  a  monthly  allowance  and  permit 
her  to  visit  their  two  minor  sons,  she  appeared  by  attorney  but  inter- 
posed no  defense  nor  objection  in  an  action  for  divorce  brought  by 
him  on  the  ground  of  desertion,  falsely  alleged  by  him  in  his  com- 
plaint and  falsely  testified  to  by  him  on  the  trial,  and  that  after 
the  entry  of  the  interlocutory  decree  he  refused  to  permit  her  to  see 
or  visit  the  children  and  failed  and  refused  to  pay  her  the  agreed 
monthly  allowance.     (Bancroft  v.  Bancroft,  359.) 

fl.  Collusive  Decrees  —  General  Rule  Against  Tntebfersmce  m 
Equity — Extent  of  Exception  in  Divorce  CAS£s.~The  exceptiot 
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in  divorce  cases  to  the  general  rule  that  court*  of  equity  will  not 
interfere  to  relieve  one  of  tlie  parties  to  a  coUusivo  decree  is  eon- 
fined  to  those  cases  where,  in  the  action  itself^  the  eourt  has  full  con- 
trol over  its  own  decrees.     (Id.) 

7.  Absenci  of  Equitable  Oonsidebations  ob  Public  Intebkst. — 
After  the  time  has  passed  within  which  the  court  has  power  to  re- 
lieve against  a  judgment  hj  motion  under  section  473  of  the  Code 
of  Civil  Procedure,  and  the  time  to  appeal  from  the  judgment  has 
also  expired,  one  who  seeks  relief  in  another  tribunal  by  independent 
action  should  be  required  to  make  an  affirmative  showing  of  some 
equitable  consideration  or  some  good  reason  sounding  in  public  policy, 
and  in  the  absence  of  such  equitable  considerations  or  of  any  show- 
ing that  the  public  interest  or  policy  would  be  served  in  preserving 
the  marriage  relation  in  the  particular  case,  the  general  rule  will 
prevail  in  divorce  as  in  other  cases,  and  courts  of  equity  will  not 
interfere  with  judgments  in  such  cases  obtained  solely  through  the 
collusion  and  connivance  of  the  parlies  to  the  proceeding.     (Id.) 

8.  Appeal  from  Final  Dbcebe — ^Matters  Ocoubung  Pbiob  to  Incep- 
tion or  Action  not  Beydewable. — On  appeal  from  a  final  decree 
of  divorce,  matters  occurring  prior  to  the  inception  of  the  action 
and  therefore  reviewable  on  appeal  from  the  interlocutory  decree,  if 
such  an  appeal  had  been  taken,  are  not  subject  to  review.  (Ban- 
croft V.  Bancroft,  366.) 

9.  Interlocutoby  Decree  —  Pbocedubs  and  Time  fob  Ai/febinq  or 
Setting  Aside. — An  interlocutory  decree  of  divorce  is  subject  to 
attack  only  in  the  proceeding  in  which  it  is  entered,  upon  appeal, 
or  by  proceedings  under  section  473  of  the  Code  of  Civil  Procedure, 
within  six  months  after  the  entry  of  such  decree,  and  after  the  ex- 
piration of  the  period  within  which  either  of  these  forms  of  attack 
may  be  made,  the  trial  court  is  without  jurisdiction  to  alter  it  or  set 
it  aside.     (Bancroft  v.  Bancroft,  367.) 

10.  Judgment   Denying   Afteb   Default   of  Defendant  —  Findings 

Unnecessaby. — Section  131  of  the  Civil  Code,  providing  that  in  ae- 
tions  for  divorce  the  court  must  ^e  its  decision  and  conclusions  of 
law  "as  in  other  cases,"  is  to  be  read  in  connection  with  sections 
588-590  and  634  of  the  Code  of  Civil  Procedure,  and,  when  so  read, 
the  construction  to  be  placed  upon  the  C^vil  Code  section  is  that  in 
divorce  cases,  as  in  other  cases,  findings  are  required  only  upon  a 
trial  of  issues  of  fact,  raised  by  the  pleadings  of  the  respective 
parties,  and  then  only  in  cases  where  findings  have  not  been  waived 
as  provided  in  section  634  of  the  Code  of  Civil  Procedure.  (Wal- 
decker  v.  Waldecker,  566.) 

11.  Appeal  —  Record  —  Evidence  —  Discretion  of  Trial  Court. — On 
appeal  from  a  judgment  denying  a  divorce  upon  a  hearing  after  de- 
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DIVORCE   (Continued). 

fault  of  the  defendant,  where  the  appellant  claims  that  the  court 
erred  in  denTing  the  divorce  upon  the  evidence  presented,  but  the 
record  does  not  present  a  case  of  such  clear  and  satisfactory  proof 
as  to  take  away  the  discretion  of  the  trial  court  to  determine  whether 
or  not  the  plaintiff  was  entitled  to  an  interlocutory  decree,  the 
supreme  court  cannot  interfere  with  the  action  of  the  trial  eonrt 
(Id.) 

ELEXTTION  LAW. 

1.  DntEOT  Pbimabt  Law — Nomination  oy  Candidates — Oftiobs  to  n 
Filled. — ^Under  the  direct  primary  law,  candidates  may  be  nominated 
at  the  primary  for  such  offices  only  as  may  properly  be  included  in 
the  notices  required  to  be  given  by  section  4  of  the  law,  and  where 
such  notices  were  given  prior  to  the  resignation  of  an  elective 
officer,  no  candidate  for  such  office  can  be  nominated,  but  most  be 
nominated  in  the  manner  prescribed  by  section  1188  of  the  Political 
Code.     (Fitzgerald  ▼.  Smith,  679.) 

8.  Peimaet  EtiEcnoN  Law — Ceetificatb  of  Nomination— Mandamoti 
— Failusb  to  Show  Majobity  Candidate. — A  writ  of  mandate  will 
not  lie  to  compel  the  issuance  to  petitioner  and  another  of  certificates 
of  nomination  for  judicial  offices,  where  it  is  not  made  to  appear  by 
the  petition  for  the  writ  that  the  applicant  and  other  candidate  each 
received  a  majority  of  all  votes  at  the  primary  election,  and  that 
there  were  not  four  majority  candidates  nominated.  (People  t. 
Jones,  803.) 

8.  Number  o^  Votes  Bxceivbd— -Insttitioisnct  ot  Petition. — ^An  ap- 
pHeation  for  such  a  writ  must  be  denied  where  the  name  of  the 
candidate  was  not  printed  on  the  primary  ballot  but  written  in  by 
voters,  and  it  was  not  made  to  appear  that  she  received  a  sufficient 
number  of  votes  to  equal  the  number  required  for  a  nomination 
paper,  so  as  to  entitle  her  to  a  certificate  of  nomination  under  a  pro- 
vision of  subdivision  9  of  section  5  of  the  Primazy  Act.     (Id.) 

EMINENT  DOMAIN.    See  Waters  and  Water  Bights,  1. 

SMPLDTEB  AND  BMPLOYEE.    See  Workmen's  Compensation  Aet,  0. 

EMPLOYERS'  LIABILITY  ACT.    See  Negligence^,  37. 

EQUITIES.    See  (Contracts,  53,  54;  Judgments,  9;  Mortgages,  11;  Tmst 
Deed,  2. 

ESCROW. 

ESCEOW     iNSTRTJOWONfl  —  ACTION     FOB     ViOI-ATION  —  DAMAGES. — Where 

plaintiff's  money  or  property,  deposited  in  escrow  upon  certain  con- 
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ditions,  is  dlBposed  of  without  complianee  with  those  conditions,  he 
is  entitled  in  an  action  against  the  escrow-holder,  to  recover  such 
damages  as  he  may  have  suffered  through  the  defendant's  unwar- 
ranted act.     (Jones  v.  Title  Guaranty  etc.  Co.,  375.) 
See  Contracts,  34-36;  Deeds,  10-12. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Findings  as  to  Absence  op  Kinship — EviPENtw  Sustaining  Find- 
ings.— In  a  proceeding  to  determine  the  rights  of  persons  claiming 
to  -be  heirs  and  next  of  kin  of  a  deceased  person  under  section  1664 
of  the  Code  of  Civil  Procedure,  eridence  examined  and  found  suffi- 
cient to  support  a  finding  that  certain  claimants  were  not  of  kin 
to  the  deceased.     (Estate  of  Friedman,  27.) 

2.  Appeal — EIbboes  not  Assignable  by  One  not  ot  Kin. — ^Where 
claimants  are  properly  found  not  to  be  of  kin  to  the  deceased, 
they  are  not  interested  in  other  questions  involved  in  the  decree, 
and  cannot  be  heard  to  urge  error  in  the  decree  in  favor  of  other 
claimants  or  in  the  evidence  in  support  thereof.     (Id.) 

8.  Existence  op  Heirs — Presumption. — While  there  is  a  very  strong 
presumption  that  a  decedent  did  leave  heirs,  this  presumption  is 
merely  a  recognition  of  the  ordinary  course  of  nature,  and  there  is 
no  presumption  of  law  that  the  claimants  were  such  heirs.     (Id.) 

4.  Declarations  op  Decedent  —  Member  op  Family. — Appellants 
claiming  that  the  decedent  was  a  member  of  their  family  could  not 
object  to  evidence  of  his  declarations  that  he  had  no  relatiyes,  on 
the  ground  that  such  declarations  were  not  admissible  because  he  was 
not  a  member  of  the  family.     (Id.) 

G.  Declaration  as  to  Belationship. — ^Declarations  of  the  decedent 
that  he  had  no  surviving  relatives,  that  all  his  relatives  were  gone, 
that  he  had  no  one  left,  were  in  effect  declarations  that  each  and 
every  member  of  his  family  to  whom  he  was  ''related  by  blood 
or  marriage"  was  dead,  and  such  declarations  were  therefore  ad- 
missible under  subdivision  4  of  section  1870  of  the  Code  of  Civil 
Procedure,  which  provides  that  "the  act  or  declaration,  verbal  or 
written,  of  a  deceased  person  in  respect  to  the  relationship,  birth, 
or  marriage  to  such  deceased  person  may  be  given  in  evidence." 
(Id.) 

6.  Executors  —  Participation  in  Trial  —  Nor  Prejudicial. — While 
executors  have  no  duties  as  such  to  perform  for  or  against  any  of 
the  claimants  in  a  proceeding  to  determine  heirship  and  the  right 
to  distribution  of  an  estate,  their  active  participation  in  the  trial 
and  the  fact  that  they  offered  evidence  and  objected  to  testimony 
offered  by  others  did  not  constitute  prejudicial  error  authorizing 
the  reversal  of  the  judgment.     (Id.) 
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7.  Statutobt  Pbocbedino  —  Pbogedube  —  Denial  of  Nonsuit. — ^In  a 

proceeding  to  determine  the  rights  of  all  persone  claiming  to  be 
heirs  of  a  decedent,  where  a  charitable  corporation,  acting  as  plain- 
tiff, introduced  the  will  and  its  probate  only,  and  failed  to  prove 
that  the  decedent  left  no  hwrs,  the  trial  court  did  not  err  in  re- 
fusing to  nonsuit  the  charity  for  failure  to  establish  its  right  to  the 
entire  residue,  since  unless  the  appellants  established  their  own 
claims  of  heirship,  they  were  not  aggrieved  by  the  ruling  of  the 
court  on  the  claims  of  others,  and  also  because  the  appellants,  so 
far  as  their  own  claims  were  concerned,  were  in  effect  also  plaintiffs 
themselves,  and  were  not  injured  because  some  other  claimant 
failed.     (Id.) 

8.  Denial  of  Nonsuit  Pbopeb. — The  denial  of  a  nonsuit  in  such  case 

was  proper  for  the  further  reason  that  the  charitable  corporation 
was  a  beneficiary  under  the  will  of  property  in  any  event  over  and 
above  the  two-thirds  claimed  by  the  alleged  heirs  under  section  1313 
of  the  Civil  Code.     (Id.) 

9.  Depositions  —  Motion  to  Suppress  —  Admissibiutt. — ^Where  the 

deposition  of  a  witness  was  taken  in  1903,  and  two  years  later, 
on  a  motion  to  suppress  that  deposition  on  the  ground  that  it  was 
unfairly  taken,  which  motion  was  denied,  the  depositions  were  taken 
and  read  of  witnesses  who  were  present  at  the  taking  of  the  earlier 
deposition,  including  the  interpreter,  the  commissioner,  a  nephew  of 
the  witness  and  the  witness  himself,  from  which  it  was  almost 
self-evident  that  on  the  taking  of  the  earlier  deposition  the  mtaoBa 
had  some  assistance  either  in  or  out  of  court,  in  giving  names  and 
dates,  the  court  was  entitled  on  the  trial  to  take  these  later  deposi- 
tions used  on  the  motion  to  suppress,  into  consideration,  for  al- 
though the  proof  contained  in  the  later  depositions  may  not  have 
been  sufficient  to  have  excluded  the  original  deposition,  it  might 
nevertheless  have  seriously  affected  itls  weight.     (Id.) 

10.  Statutoby  Pbogeedino  to  Detebmine  Heibship — Issuing  of  Lkt- 
tebs  Testamentabt — Jubisdiction. — In  a  proceeding  to  determine 
heirship  under  section  1664  of  the  Code  of  Civil  Procedure,  which 
authorizes  the  filing  of  a  petition  at  any  time  after  the  expiration 
of  one  year  from  the  "issuing  of  letters  testamentary  or  of  admin- 
istration" upon  the  estate,  the  question  as  to  whether  such  letters 
were  properly  issued  or  of  the  regularity  of  the  publication  of  the 
notice  of  the  hearing  of  the  proof  of  the  will  is  not  a  jurisdictional 
question.     (Id.) 

11.  JuBiSDicnoNAL  QUESTION  WAIVED. — In  such  proceeding,  where  the 

charitable  corporation,  acting  as  plaintiff,  alleged  that  the  order 
admitting  the  will  to  probate  was  duly  given  and  made,  and  that 
letters  testamentary  were  issued,  and  these  allegations  were  not 
denied  by  the  pleadings  of  the  appellants,  who  appeared  and  sub- 
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mitted  to  the  jurisdiction  of  the  court  and  attempted,  both  in  the 
trial  court  and  in  the  supreme  court  on  appeal,  to  establish  their 
own  claims  of  heirship,  the  appellants  waived  all  objections  to  the 
jurisdiction  of  the  trial  court.     (Id.) 

12.  Motion  for  New  Tbial — Alleged  Blls  and  Pbejudice  of  Trial 
Judge — Pailurb  to  Pile  Counter-affidavit  of  Judge. — Where, 
after  the  trial  of  a  proceeding  to  determine  heirship,  notice  of  inten- 
tion to  move  for  a  new  trial  was  served  by  appellants,  one  of  the 
grounds  being  "irregularity  in  the  proceedings  of  the  court  by 
which  the  appellants  were  prevented  from  having  a  fair  trial," 
and  before  the  hearing  of  that  motion,  the  appellants  made  a  motion 
on  affidavits  to  prevent  the  trial  judge  from  hearing  it  on  the  ground 
of  alleged  bias  and  prejudice,  on  which  motion  counter-affidavits 
were  filed  including  one  by  the  judge  denying  bias  or  prejucRce, 
and  this  motion  was  denied,  and  on  appeal  the  order  denying  a 
transfer  was  affirmed  by  the  supreme  court,  and  while  the  motion 
for  a  transfer  was  pending  the  motion  for  new  trial  was  presented 
and  denied,  and  upon  that  motion  the  appellants  presented  in  sup- 
port of  the  charge  of  "irregularity"  the  affidavits  which  had  been 
used  on  the  motion  for  a  transfer  on  the  ground  of  the  bias  of  the 
judge,  but  the  counter-affidavit  of  the  judge  denying  bias  was  not 
again  offered  in  evidence,  the  failure  to  offer  such  counter-affidavit 
of  the  judge  did  not  require  a  reversal  of  the  order  denying  a  new 
trial.     (Id.) 

X3.  Finding  of  Ultimatb  Inclusivb  Pact. — In  a  proceeding  to  deter- 
mine heirship,  where  the  appellants  claim  a  dual  relationship  to  the 
deceased  in  the  sixth  degree  and  also  in  the  seventh  degree,  the 
ultimate  fact  in  issue  was  whether  or  not  the  claimants  were  related 
to  the  deceased,  and  if  so,  their  degree  of  kinship,  and  a  finding  of 
the  ultimate  fact  that  they  were  not  related  to  the  deceased  in  any 
degree  rendered  unnecessary  findings  in  detail  upon  the  claims  of 
relationship  in  the  sixth  and  seventh  degrees  set  up  by  the  appellants. 
(Id.) 

14.  Wills  —  Nontestamentart  Instrument  —  Refusal  of  Probate. — 

Probate  is  properly  refused  of  a  ^vriting  offered  as  the  will  of  a 
deceased  husband  but  purporting  on  its  face  to  be  a  mere  agreement; 
between  the  husband  and  his  wife  for  the  support  of  the  latter,  and 
manifestly  not  drawn  and  signed  animo  iestandi.  (Estate  of  Lowe, 
111.) 

15.  EXECUTORS  and    ADlflNISTKATORS  —  BiGHT  OF  WiDOW  TO    LETTERS  — 

Waiver  and  Withdrawal  of  Waiver. — A  widow,  entitled  to  letters 
of  administration  on  the  estate  of  her  deceased  husband,  having 
requested  the  court  in  writing  to  grant  the  administration  to  her 
children,  is  not  estopped  thereby  from  withdrawing  her  request 
before  the  hearing  and  applying  for  letters  to  herself.     (Id.) 
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16.  Waives  Without  Estoppel  —  Discbetion  ot  Trial  Oouet. — AJ- 
though  there  is  no  strict  estoppel  in  pais  in  such  case,  a  party  may 
be  held  to  a  waiver  of  a  prior  right  to  letters  even  though  the 
elementg  of  an  estoppel  in  pais  do  not  appear,  the  rule  being  that 
where  it  is  sought  to  retract  such  a  waiver,  it  is  for  the  trial 
court,  ilk  the  exercise  of  a  soimd  discretion,  to  determine  whether 
greater  weight  should  be  given  to  the  original  surrender  or  to  the 
subsequent  assertion  of  the  right.     (Id.) 

17.  Separate  Property  or  Husbani>— Surrender  bt  Widow  of  Bi«ht 
TO  Succeed — Finding  on  Withiaawn  Issub— Hakmlebs  Erbok. — 
Where,  by  the  pleadings,  an  issue  was  made  as  to  the  validity  and 
effect  of  an  agreement  between  the  decedent  and  his  wife,  who  sur- 
vived him,  by  which,  as  chiimed  by  the  children,  the  widow  had  sur- 
rendered any  right  to  succeed  to  the  separate  property  of  the 
decedent,  but  a  stipulation  was  made  during  the  trial  between  the 
parties  with  the  consent  of  the  court,  by  which  the  issues  regarding 
the  agreement  were  withdrawn  from  consideration  as  immaterial, 
the  court  should  not  have  undertaken  to  pass  upon  the  issues  thus 
withdrawn,  but  the  error  in  passing  upon  such  issues  and  making  a 
finding  against  the  widow  with  respect  to  such  agreement  was 
harmless  under  the  circumstances  since,  on  the  entire  record,  it 
appears  that  the  finding  relates  to  a  matter  that  was  not  material, 
and  that  such  finding  will  not,  therefore,  control  the  parties  in  any 
subsequent  proceeding.     (Id.) 

18.  Wills--Devi8b  or  Feb  —  Unbestbictbd  Povteb  or  Sale  —  Incon- 

sistent Limitation  Void. — It  is  the  unquestionable  rule  that  where 
an  absolute  property  in  an  estate  is  devised  or  an  unrestrained  power 
of  sale  is  given,  a  limitation  over  to  another  is  void  as  inconsistent 
with  the  first  estate.     (Sweinhart  v.  Plant  Investment  Co.,  125.) 

19.  Trust — ^Decree  op  Distribution — Collateral  Attack. — A  decree 
of  distribution  establishing  a  trust  under  a  will  is  not  open  to  attack 
in  a  suit  for  partition  of  the  property.     (Id.) 

20.  Trust  Under  Decree  Construed  —  No  Estate  in  Fee  —  Nor  ab 

Unrestrained  Power  op  Disposition.— Where  by  a  decree  of 
distribution  the  estate  of  a  testator  was  distributed  to  children 
•hare  and  share  alike  upon  trust  to  use  the  income  for  their  lives, 
or  until  such  time  after  ten  years  from  the  death  of  the  testatbr 
as  they  should  agree  upon  a  sale,  when  the  proceeds  should  be 
divided  among  the  children  and  the  heirs  of  the  body  of  deceased 
children,  and  in  the  absence  of  such  sale  by  agreement,  and  of  such 
division  of  the  proceeds,  then,  upon  the  death  of  all  the  children, 
the  property  to  be  divided  among  the  heirs  of  their  body,  the 
original  distributees  did  not  tako  on  estate  in  fee  simple  and  no 
unrestrained  power  of  disposition  was  conferred  upon  them.     (Id.) 

21.  Pabtition — Bights  op  Widow  and  Deviske  op  One  op  the  Chil- 
dren.— In  such  case,  where  there  had  never  been  any  agreement  tti 
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dispose  of  the  property  during  the  life  of  all  of  the  testator's  ehil- 
dren^  upon  the  death  of  one  of  the  original  distributees  child- 
less, his  widow,  to  whom  all  his  property  passed  hy  his  will,  could 
not  maintain  an  action  for  partition  of  the  trust  propert^r  mentioned 
in  the  decree  of  distributiony  since  she  never  acquired  any  interest 
in  it     (Id.) 

22.  Degree  oi>  Distbibution — DsscfRipnoN  bt  Metes  and  Boundi^^ 
Distribution  oi>  All  Lands  or  Decedent. — Where  in  the  distribu- 
tion of  the  estate  of  a  decedent  the  decree  distributes  oertain  lands 
owned  by  the  decedent,  describing  them  by  metes  and  bounds,  and 
also  distributes  ''all  the  lands  to  which  the  decedent  had  title  at  the 
time  of  his  death,'  the  lands  distributed  will  not  be  limited  by  the 
description  by  metes  and  bounds.     (Marcone  ▼.  Dowell,  896.) 

23.  Maps  and  Reports  or  Street  Opening  Commissioners  —  Inad- 
missible Evidence  on  Question  op  Boundaries. — On  a  question 
of  boundaries  in  an  action  to  quiet  title,  maps  and  reports  of  com- 
missioners in  a  street  opening  proceeding  held  inadmissible,  not 
being  declarations  of  any  of  the  parties  in  interest.     (Id.) 

24.  Evidence  —  Retreshino    Memory. — ^Maps   and  reporta  of  commis- 

sioners in  street  opening  proceedings,  though  they  may  be  used 
as  memoranda  to  refresh  the  memory  of  a  witness,  are  not  admissible 
as  independent  evidence  on  a  question  of  boundary  in  an  action 
to  quiet  title.     (Id.) 

25.  Decree  op  Distribution  While  Action  at  Law  Pending — Substan- 
tial Justice — ^Decree  not  Reversed. — Where  the  estate  of  a  de- 
ceased person  had  been  in  process  of  administration  for  several 
years,  the  final  account  settled,  and  all  that  remained  for  dis- 
tribution was  a  sum  in  cash  and  such  amount,  if  any,  a«  might  be 
collected  in  a  suit  which  had  been  commenced  by  the  administratrist 
in  her  individual  capacity  and  as  representative  of  the  estate  against 
one  of  the  legatees  after  the  filing  of  the  final  account  of  the  ad- 
ministratrix and  after  the  filing  of  a  petition  by  legatees  for  dis- 
tribution, the  administratrix,  who  was  also  residuary  legatee,  was 
not  injured  in  either  her  individual  or  official  capacity,  by  a  decree 
which  distributed  proportionally  to  those  entitled  to  it  the  cash 
on  hand  and  the  moneys  which  might  be  recovered  in  the  pending 
litigation,  and  further  provided  that  the  amount  in  cash  distributed 
to  the  defendant  in  the  pending  litigation  should  be  withheld  hy 
the  administratrix  until  the  termination  of  that  litigation,  to  be 
applied  to  the  judgment  in  the  event  that  the  suit  should  be  suc- 
cessful; and  in  such  case,  the  decree,  doing  substantial  justice,  can- 
not be  reversed  under  section  4^  of  article  YI  of  the  constitution, 
(Estate  of  Bobinett|  606.) 
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ESTATES  OF  DECE'ASED  PERSONS  (Continued). 

26.  Decree  or  Distbibution — Omnibus  Clause — Passing  op  Titi*. — 

A  decide  of  distribution  which  by  its  terms  distributes  a  residue 
known  or  unknown  is  sufficient  to  pass  title  to  lands  omitted  frdm 
the  particular  description.     (Heydenfeldt  v.  Osmont,  768.) 

27.  Distribution  op  Bjbsiditx  op  Estate— Conclusiveness  op  Decree. 

Bj  a  decree  of  distribution  the  court  is  required  to  distribute  all 
the  residue  to  the  persons  entitled,  and  its  order  and  decree  are 
conclusive  in  this  regard  as  to  the  rights  of  all  distributees.     (Id.) 

28.  Form   op  Claim. — The  purpose  of  a  creditor's  claim  against  the 

estate  of  a  deceased  person  is  to  advise  the  representative  of  the 
estate  of  its  nature,  and  there  is  no  requirement  that  it  shall  state 
the  facts  with  all  the  detail  necessary  in  a  complaint,  nor  is  its 
sufficiency  to  be  tested  by  the  rules  of  pleading.  (Doolittle  v. 
McConnell,  697.) 

29.  Claim  por  Personal  Services  —  Statutes  op  I^mitation  —  Date 

OP  Contract. — ^A  claim  against  the  estate  of  a  deceased  person  for 
personal  services  based  on  a  contract  need  not  state  the  date  of 
the  contract,  but  only  the  essentials  thereof,  where  it  appears  there* 
from  that  the  claimant  was  not  to  be  finally  compensated  until  the 
death  of  her  employer.     (Id.) 

BO.  Action  por  Services — ^PtsADiNO — Statement  op  Things  Done  "nr 
Pursuance"  op  Contract. — In  an  action  upon  a  creditor's  claim  for 
services  rendered  the  deceased  under  an  alleged  agreement,  state- 
ments in  the  second  amended  complaint  that  certain  things  were 
done  by  plaintiff  "in  pursuance"  of  the  agreement  were  not  mere 
conclusions  of  law,  and  the  failure  to  strike  them  out  is  not  a 
ground  for  the  reversal  of  the  judgment.     (Id.) 

31.  Oral  Contract  to  Make  Will — ^Validity. — An  oral  contract  to 
dispose  of  property  on  death  in  a  particular  way,  made  prior  to 
the  year  1905,  may  be  enforced  although  many  years  have  elapsed 
between  the  making  of  the  contract  and  the  action  to  enforce  its 
terms.     (Id.) 

82.  Action  por  Services  —  Suppiciency  op   Evidence. — ^In  this  action 

on  a  creditor's  claim  for  services  rendered  deceased  under  an  alleged 
oral  agreement,  it  is  held  that  the  evidence  sufficiently  supports 
the  verdict  in  favor  of  the  plaintiff.     (Id.) 

83.  Evidence — ^Receipt  in  Full  Payment — Consideration  by  Jury. — 

In  such  an  action,  a  receipt  signed  by  the  plaintiff  which  on  itb 
face  purported  to  be  in  full  payment  for  services  rendered  was 
properly  admit*.ed  in  evidence,  but  it  was  for  the  jury  to  say  whether 
or  not  under  the  evidence  the  receipt  was  signed  by  mistake.     (Id.) 

84.  Veripication  op  Claim   by  Attorney  —  Lace  op  Knowledge  — 

When  not  Attackable. — A  claim  against  an  estate  of  a  deceased 
person  verified  by  the  attorney  for  the  creditor,  the  latter  being 
absent  from  the  state,  cannot  be  successfully  attacked  on  the  ground 
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that  the  attorney  was  without  actual  knowledge  of  the  faets  sup- 
porting the  clainiy  where  ToucherB  and  proofs  were  not  called  f or, 
and  such  attack  was  not  made  nntil  the  time  for  the  presentation 
of  claims  had  expired  and  suit  had  been  brought  on  the  rejected 
claim.     (Id.) 

35.  YsBincATiON  OP  Claim — Essentials. — A  claim  against  the  estate 
of  a  deceased  person  must  be  authenticated  bj  a  Terification  which 
on  its  face  contains  the  essential  matters  prescribed  by  section  1494 
of  the  Code  of  Civil  Procedure.     (Id.) 

36.  HoLOGBAPHio  Will — Insuitioient  Ezkcution. — ^In  the  absence  of 
ajiything  on  the  face  of  the  will  to  raise  the  inference  that  the  name 
of  the  deceased  in  the  exordium  was  intended  as  a  signature  in  execu- 
tion, a  holographic  document  cannot  be  deemed  a  valid  wilL  (£!Btato 
of  Hurley,  713.) 

87.  Distribution  op  Alleged  Communitt  Pbofbbtt — Evidence — ^Peb- 

SUMFTION  OvxBTHBOWN. — ^lu  this  proceeding  by  a  widow  in  tho 
matter  of  the  estate  of  her  deceased  husband  for  distribution  to 
her  of  her  share  of  what  she  alleged  to  be  community  property,  the 
presumption  that  the  property  was  community  property  under  the 
sections  of  the  Civil  Code  dealing  with  the  subject  was  overcome 
by  clear  and  convincing  proof  that  the  property  was  acquired  by 
the  deceased  while  a  resident  of  other  states,  under  the  hkws  of 
which  the  property  was  his  separate  property.  (Estate  of  Boselly, 
715.) 

88.  Evidence — Testimony  op  Widow — Statements  in  Pbevious  Depo- 

sition.— In  such  a  proceeding,  where  the  widow  attempted  to  assert 
that  certain  statements  made  by  her  as  to  her  husband's  business 
affairs  were  hearsay,  her  statements  in  a  deposition  previously  taken 
made  as  of  her  own  knowledge  were  admissible  as  statements  against 
interest.  (Id.) 
See  Appeal,  5;  Contracts,  12,  53;  Evidence,  7;  Fraud,  6,  7;  Home- 
stead,  5,  6;  Judgment,  7;  Pleading,  2,  3,  11. 

BSTOPPEL. 

Bansjs  and  Banking  —  Lack  op  Implied  Authobitt  op  Assistant 
Cashieb. — ^Where  the  assistant  cashier  of  a  bank,  having  access  to 
non-negotiable  bonds  owned  by  the  bank,  but  having  no  authority 
to  negotiate  or  dispose  of  them,  pledged  them  as  security  for  his 
own  liabilities  to  stock  brokers  through  whom  he  was  trading  in 
stocks  for  his  own  benefit,  and  whom  he  told  that  he  was  the  owner, 
the  transaction  was  not  one  in  which  he  was  assuming  to  dispose 
of  the  bonds  in  behalf  of  the  bank,  and  there  was  no  estoppel  in 
favor  of  the  pledgee.  (Crocker  Nat.  Bank  v.  Byrne  &  McDonnell, 
329.) 

See  Estates  of  Deceased  Persons,  15,  16 ;  Vendor  and  Vendee,  5. 
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BYIDENCII 

1.  PbDIO&EE  —  DXOLAJtATEONB  OT    DeOBASID    MllCBltS    OF    FAMILTw — 

While  declarations  of  deceaeed  memben  of  the  familj  or  alleged 
family  of  a  decedent  on  a  question  of  pedigree,  testified  to  hj 
deposition  on  written  interrogatories,  through  an  interpreter,  mxB 
properly  admissible  in  evidence,  they  are  extremely  unaatisfactorj, 
since  the  witkiessee  testify  without  any  fear  of  incurring  the  penal- 
ties of  perjury.     (Estate  of  Friedman,  27.) 

2.  Matebiai*   Txstimont  WnjuroLLY  FAL8X.~^Where  on  appeal  it  la 

conceded  that  two  witnesses  testified  to  a  fact  that  was  not  trae^ 
if  this  testimony  waa  willfully  false  and  material,  or  if  the  trial 
eourt  was  justified  In  arriving  at  the  conclusion  that  it  was  will- 
fully false,  then  under  subdivision  S  of  section  2061  of  the  Code 
of  Civil  Procedure  the  testimony  of  these  witnesses  might  have  been 
entirely  disregarded  by  the  trial  court.     (Id.) 

t.  WlLLTDLNISS   OT    TAhSM    TESTIliONY  —  QUISTION    lOE    THS    TUAL 

GouBT. — The  question  whether  false  testimony  as  to  a  material  f aet 
waa  willfully  false  or  an  honest  mistake  due  to  misinformation  was 
exclusively  for  the  trial  court.     (Id.) 

4.  NON-NXOOTIABUB   B0ND8— OUSTOli    AND    USAOl— EVIDENCE    XNADIOB- 

SDLB. — ^Where  certain  bonds,  payable  to  bearer,  but  non-negotiable 
by  the  express  terms  of  sections  308>8  and  3093  of  the  Civil  Code,  as 
those  sections  existed  before  amendment  in  1915,  by  reason  of  the 
fact  that  the  bonds  appeared  on  their  face  to  be  secured  by  trust 
deeds  or  mortgages,  were  kept  by  a  bank  which  owned  them,  in  a 
vault  to  which  an  employee  had  access,  with  authority  to  take  them 
for  ,the  purpose  of  having  the  coupons  detached,  or  for  presentation 
for  payment  at  maturity,  but  with  no  other  authority  to  remove,  nego- 
tiate, or  dispose  of  them,  were  taken  and  pledged  by  this  employee 
with  stock  brokers  as  security  for  his  liabilities  on  his  personal  trans- 
actions with  the  brokers,  and  were  sold  by  them  under  their  pled^ 
and  the  proceeds  applied  by  them  on  the  pledgor's  liability  to  them, 
and  the  bank,  on  discovering  the  fact,  sued  the  brokers  for  the  value 
of  the  bonds,  the  trial  court  erred  in  admitting  evidence  that  by  a 
general  usage  and  custom  of  trade,  bonds  payable  to  bearer  but  not 
negotiable  instruments  as  defined  by  the  Civil  Code  passed  by  de- 
livery alone,  and  had  by  such  general  usage  and  custom  come  to  be 
generally  considered  as  negotiable  instruments,  and  had  thereby  ac- 
quired that  character,  notwithstanding  the  terms  of  the  statute. 
(Crocker  Nat.  Bank  v.  Byrne  &  McDonnell,  329.) 
6.  Customs — Statutes — Powxbs  or  Coubts  Bxsisicted. — ^The  rule  that 
custom  cannot  overcome  the  positive  provisions  of  a  statute,  or  make 
that  a  negotiable  instrument  which  the  code  declares  shall  not  be 
such,  is  equally  forceful  to  prevent  the  courts  from  making  excep- 
tions not  made  by  the  code,  and  which  are  contzary  to  its  express 
terms.     (Id.) 
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6.  SEVZBiLL  Facts — General  Offeb.— Where  an  offer  of  evidence  iiu 

eludee  different  propositions,  grouped  together,  parts  of  the  offer 
being  vnlnerable  to  an  objection  made,  the  objection  should  t>e 
sustained.     (Bose  y.  Southern  Trust  Co.,  580.) 

7.  Action  Against  ESxectutob — Testimony  Given  at  FoBMEft  Tbial 
Inadmissible. — In  an  action  against  an  executor  for  services  ren- 
dered the  decedenty  neither  the  testimony  of  the  plaintiff  given  at 
a  former  trial  nor  her  deposition  taken  therein  are  admissible,  in 
view  of  the  provisions  of  subdivision  3  of  section  1880  of  the  Code 
of  Civil  Procedure.     (Id.) 

8.  DiSQUAuncATiON  oi>  Witnesses— Construction  or  Section  1870, 

Subdivision  8,  and  Section  1880,  Subdivision  3,  Code  of  Civil 
Pbocedube. — The  provisions  of  subdivision  8  of  section  1870  of  the 
Code  of  Civil  Procedure,  relating  to  the  testimony  of  witnesses  gen- 
erally, do  not  apply  to  the  testimony  of  a  party  who  is  made  incom- 
petent as  a  witness  by  subdivision  3  of  section  1880  of  that  code. 
(Id.) 

9.  Testimony   Given  in   Fobmeb   Trial  —  Hearsay. — ^The  testimony 

and  deposition  of  the  plaintiff  given  in  a  former  trial  are  purely 
hearsay,  ^nd  if  not  admissible  under  section  1880,  subdivision  3, 
of  the  Code  of  Civil  Procedure,  cannot  be  admitted,  because  of  the 
fact  that  the  decedent  had  testified  on  the  same  subject  and  that 
such  testimony  is  available,  said  decedent  having  died  before  the 
second  trial  and  her  executor  substituted.     (Id.) 

Bee  Accident  Insurance,  3,  4;  Alienation  of  Affections,  1-7; 
Appeal,  34;  Assignment,  1;  Boundaries,  5;  Contracts,  5,  14,  21, 
47;  Conversion,  1,  2;  Criminal  Law,  2,  3,  24,  26-28,  43,  47,  48; 
Custom;  Deeds,  9;  Depositions;  Estates  of  Deceased  Persons, 
1,  4,  5,  9,  23,  24,  32,  33,  37,  38;  Fraud,  5;  Husband  and  Wife, 
1-7;  Judicial  Notice;  Libel,  3,  4,  -8,  9;  Mines  and  Minerals,  1,  3, 
4;  Mortgages,  8,  13;  Negligence,  5,  10,  2d,  30,  31,  44,  53,  54, 
67,  58,  61;  New  Trial,  1;  Nonsuit,  1;  Partnership,  2;  Presump- 
tions; Quieting  Title,  1,  3,  5;  Tax  Sales,  4;  Warehousemeui  1-3; 
Workmen's  Compensation  Act,  9, 

EXBCUTION.    Bee  Appeal,  15,  16;  Workmen's  Compensation  Aety  4. 

EXECUTION  SALES.    See  Deeds,  14,  16. 

EXECUTORS   AND   ADMINISTBATOBS.    See    Estates  of   Deceased 
Persons,  6, 15;  Homestead,  6. 


EXTORTION.    See  Criminal  Law,  1. 
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FEDERAL   EMPLOTEBS'  LIABILITY  ACT.    See  Workmen's  Gom- 
pensation  Act,  1« 

FERRIES. 

1.  PuBUo  HiOHWAT. — Although  a  ferry  lias  been  called  a  part  of  a 

highway,  it  ia  not  in  a  strict  technical  eenae  under  our  law  a  high- 
way, but  only  in  the  limited  sense  that  when  the  term  ia  used  to* 
designate  the  pUice  where  the  liberty  to  operate  a  boat  upon  a  river 
for  transportation  for  a  reasonable  toll  of  men,  horses,  and  carriages 
is  exercised,  it  is  a  public  highway  in  so  far  as  it  is  a  continuation 
of  the  highway  with  which  it  connects.  (Meiiael  Estate  Co.  y.  City 
of  Bedding,  475.) 

2.  Abandonment  op  Fbanohisk  —  Free  Public  Hiohwat  not  Caa- 
ATED. — Where  the  owner  of  a  franchise  from  a  county  board  of 
supervisors  for  a  ferry  across  a  river  from  a  city  street  on  one 
bank  to  a  county  road  on  the  opposite  bank  sold  his  franchise 
and  equipment  to  another,  and  formally  abandoned  and  relinquished 
his  franchise,  by  a  written  instrument  addressed  to  the  board,  which, 
in  a  single  order,  accepted  the  abandonment  and  granted  a  new 
franchise  to  the  purchaser,  the  ferry  did  not  l^  that  abandonment 
become  a  "free  public  highway."     (Id.) 

3.  Grant  of  New  FaANCHisE— Power  op  Supervisors.^Iii  such  case 
the  board  of  supervisors  had  power  to  grant  a  new  franchise  with- 
out making  a  preliminary  finding  that  the  cost  of  maintaining 
a  free  ferry  was  too  great  to  assume.     (Id.) 

4.  Franchise    Transferable. — ^A    ferry    franchise    is    transferablei 

(Id.) 

5.  Collateral  Attacb:. — ^When  a  ferry  franchise  has  been  granted 
by  competent  authority,  such  as  the  board  of  supervisors  of  a 
county,  collateral  attack  upon  it  upon  such  grounds  as  failure  to 
advertise  the  franchise  for  sale  and  other  similar  objections  will 
not  be  considered  by  a  court.     (Id.) 

6.  One  Terminus  of  Febrt  in  a  City — Rule  as  to  Collateral  At- 
tack Unchanged. — The  rule  that  a  ferry  franchise  granted  by 
competent  authority  is  not  subject  to  such  collateral  attack  ia  not 
changed  by  the  fact  that  one  terminus  of  the  ferry  is  in  a  city. 
(Id.) 
7.  Destroying  Yaltte  op  Franchise — Construction  op  Free  Bridoe 
— Municipal  Corporation — ^Liability  for  Damages. — Although  a 
ferry  franchise  has  one  terminus  at  the  end  of  a  street  in  a  city 
and  the  other  terminus  in  another  part  of  the  county,  and  the  city 
had  jurisdiction  and  power  to  build  the  part  of  a  bridge  within  its 
territory  as  a  declared  public  necessity,  the  city,  if  the  ferry  fran- 
chise is  made  valueless  by  the  finished  bridge,  may  not  esci^  lia- 
bility for  the  damage  sustained  by  the  owner  of  the  franchise,  the 
municipal  corporation  being  in  the  same  position  which  a  privata 
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FERRIES  (Continued). 

individual  would  oeeupy,  if  without  warrant  of  law  be  had  con- 
structed the  bridge  and  injured  the  property  of  the  owner  of  the 
franchise.     (Id.) 

FINDINGS. 

1.  Harmless  Failttbx  to  Find. — ^Where  the  findings   actually  made 

require  a  judgment  in  plaintiff's  favor,  the  failure  of  the  court  to 
find  upon  other  issues  raised  by  the  pleadings,  a  disposition  of 
which  either  way  could  not  have  ehaoged  the  result,  is  immatorial. 
(Hertel  v.  Emireek,  534.) 

2.  Immaterial  Findings. — ^When  there  are  sufficient  findings  on  issues 
made  in  the  case  to  support  a  judgment,  it  is  immaterial  that  there 
is  no  finding,  or  an  erroneous  finding,  on  some  other  issue  which,  if 
made,  or  differently  made,  would  not  compel  any  different  conclusion 
from  that  reached  by  the  findings  which  were  actually  made. 
(Wolfsen  V.  Smyer,  775.) 

See  Appeal,  14,  29,  31;  Bonds,  9;  Boundaries,  2;  Contracts,  9,  48, 
56;  Corporations,  3;  Deeds,  18;  Divorce,  10;  Estates  of  De- 
ceased Persons,  13,  17;  Fraudulent  Conveyances,  2;  Mortgages, 
7;  Negligence,  70;  Negotiable  Instruments,  4;  New  Trial,  2; 
Quieting  Title,  7;  Tax  Sales,  1;  Verdict,  2;  Water  Rates,  3,  4; 
Waters  and  Water  Rights,  4,  10;  Wills,  !• 

FIRE  INSURANCE. 

Fire  Insurance  Polict — Assignment  of  Interest  in  Insured  Prop- 
erty—Agreement FOR  Share  op  Profits. — An  agreement  by  the 
owner  of  a  stock  of  goods  with  an  agent  and  employee,  by  the  terms 
of  which  the  latter  was  to  be  paid  a  salary  and  a  proportion  of  the 
profits,  but  was  not  to  share  in  the  losses,  was  not  an  assignment  of 
an  interest  in  the  property,  which  would  prevent  the  owner  from  re- 
covering upon  a  fire  insurance  policy  in  the  property.  (Brown  v. 
Franklin  Fire  Insurance  Co.,  302.) 

FISH  AND  GAME. 
1.  Statute— Regulating  Prices— Constitutional  Law. — The  act  of 
the  legislature  known  as  the  "State  Fish  Exchange  Act,"  providing 
for  the  licensing  of  fishermen  and  those  who  sell  fish,  and  authoriz- 
ing the  state  market  director  to  fix  wholesale  and  retail  prices  of 
fish  (Stats.  1917,  p.  1673),  is  not  violative  of  section  25  of  article  I 
of  the  constitution,  declaratory  of  the  right  of  the  people  to  fish 
upon  and  from  public  lands  of  the  state,  etc.  (Paladini  v.  Superior 
Court,  369.) 

2.  Private  Ownership  of  Fish  and  Game — State's  Power  of  Regu- 
lation.— Since  fish  and  game  are  owned  by  the  state  and  can  become 
the  subject  of  private  ownership  in  a  qualified  way  only,  and  can 
never  be  the  subject  of  commerce  except  with  the  consent  of  the 
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FISH  AND  GAME  (Continued). 

state,  subject  to  conditions  which  it  mnj  deem  best  to  impose  for 
the  public  good,  the  people  can  alienate  it  on  such  terms  aa  they 
choose  to  impose,  and  this  power  of  regulation  continues  so  long  as 
such  fish  or  game  are  the  subject  of  trade  or  transfer.     (Id.) 

8.  PuBPOSE  or  SEcnoN  25  of  Abticlb  I  or  ths  Gonstitution — ^Local 
Legislation. — The  principal  purpose  of  section  25  of  article  I  of 
the  state  constitution  (added  bj  amendment  November,  1910),  was 
to  preserve  to  the  people  the  right  to  fish  upon  the  public  lands  of 
the  state  and  to  require  that  grants  of  land  by  the  state  should  not 
be  made  without  reserving  to  the  people  the  absolute  right  to  fish 
thereon,  and  the  proviso  authorizing  the  legislature  to  fix  the  season 
when,  and  the  conditions  under  which,  the  different  species  of  fish 
may  be  taken  was  evidently  intended  to  leave  the  matter  exactly  as 
it  was  before  the  adoption  of  the  amendment,  except  as  it  restricted 
the  power  to  alienate  public  land  without  such  reservation  or  to 
create  private  fisheries  thereon;  and  the  section  gave  no  right  to  the 
people  which  they  did  not  already  have.     (Id^ 

4.  CdNSTiTUTioN,  Article  IV,  Section  25% — ^Powia  or  Lboislatubb 
— Pbotection  or  Fish  and  Game. — The  obvious  purpose  of  section 
25%  of  article  IV  of  the  constitution,  empowering  the  legislature 
to  ''provide  for  the  division  of  the  state  into  fiush  and  game  districts" 
and  to  "enact  such  laws  for  the  protection  of  fish  and  game  as  it 
may  deem  appropriate  to  the  respective  districts"  (amendment 
alopted  in  November,  1902),  was  to  remove  the  former  restriction 
of  article  IV,  section  25,  subdivision  33,  which  prohibited  the  enact- 
ment of  a  local  law  "where  a  general  law  can  be  made  applicable,* 
and  the  section  in  no  wise  limits  the  sovereign  power  of  the  state 
over  fish  and  game,  or  of  the  legislature  to  legislate  concerning  the 
same,  but,  on  the  contrary,  increases  the  legislative  discretion  l^ 
authorizing  local  laws  on  the  subject.     (Id.) 

6.  Bight  to  Fish — Natube  or  License — ^Powsa  or  State  to  Bsstbot. 
The  license  to  fish  is  a  privilege  granted  by  the  state,  and  may  be 
taken  away  in  the  exercise  of  the  police  power.     (Id.) 

6.  State  Market  Dibectoe— Investigation  Unbsb  State  Pish  Ex- 
change Act — Order  to  Produce  Books. — ^A  proceeding  by  way  of 
investigation  by  the  state  market  director,  under  section  26  of  the 
State  Fish  Exchange  Act,  is  not  criminal  in  its  nature,  and  an  order 
of  the  superior  court  compelling  persons  engaged  in  the  business  of 
fishing  and  selling  fish  to  produce  their  books  before  the  state  market 
director  is  not  in  violation  of  the  constitutional  provision  which  pro- 
hibits a  court  or  officer  from  requiring  a  defendant  in  a  criminal 
case  to  furnish  evidence  against  himself.     (Id.) 

7.  Power  to  Compel  Production  or  Books  —  Limitation. — Where 
persons  engaged  in  the  business  of  fishing  and  selling  fish  at  whole- 
sale in  California  were  ordered  and  subpoenaed  to  produce  ''the  sales 
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reoords  and  ledger  accounts  witli  yova  eustomen  covering  the  period 
from  the  20th  of  February,  1918,  to  February  28,  1918,"  the  order 
and  subpoena  were  entirely  too  broad,  and  beyond  the  jurisdiction 
of  the  state  market  director  and  of  the  superior  court,  and  should 
have  been  confined  to  the  production  of  books  and  docomoits  relating 
to  such  fish  business.     (Id.) 

FOBFEITUBE.    See  Waters  and  Water  Bights,  6. 

FBANGHISE8.    See  Forrite,  ^7.  . 

FRAUD. 

1.  FiNDiNOs  Sustained  bt  Evidxnoe. — Evidence  found  on  appeal  to  be 
sufficient  to  sustain  findings  of  fraud  and  false  representations. 
(Ackerman  v.  Schultz,  190.) 

8.  Fraudulent  Bepbesentations — Liabilitt. — In  an  action  by  a 
cross-complainant  against  several  cross-defendants  for  fraud  by 
which  the  cross-complainant  was  induced  to  purchase  an  automobile, 
the  fact  that  the  bill  of  sale  was  signed  by  only  one  of  the  cross- 
defendants,  and  that  the  record  title  did  not  purport  to  come  from 
his  oodofendant,  did  not  relieve  the  latter,  who  had  asserts  title 
in  himself,  from  responsibility  for  his  instrumentality  in  aiding  in 
the  purported  transfer  of  title.     (Id.) 

8.  Fraudulent  Transter. — One  not  a  creditor  of  a  person  making 
a  transfer  claimed  to  be  fraudulent  and  void  under  section  3440  of 
the  Civil  Code,  the  transferrer  not  being  a  party  to  the  action,  is 
not  in  a  position  to  invoke  that  statute.     (Id.) 

4.  Expenditures  for  Hep  airs. — In  an  action  for  damages  for  fraud 
by  which  one  was  induced  to  purchase  an  automobile,  judgment  was 
properly  awarded  for  money  expended  or  indebtedness  incurred  by 
the  defrauded  party,  for  repairs  to  the  property  after  transfer  of 
its  possession  and  before  the  discovery  of  the  fraud.     (Id.) 

6.  Instructions — Proop  of  Fraud  Bequibed — Preponderance  of  Evi- 
dence Sufficient. — Judicial  expressions  concerning  the  necessity  of 
clear  and  satisfactory  proof  of  fraud  must  be  construed  in  the  light 
of  the  fundamental  rule  that  under  subdivision  5  of  section  2061  of 
the  Code  of  Civil  Procedure,  a  preponderance  of  the  evidence  con- 
trols in  a  civil  case,  and,  therefore,  in  a  case  where  fraud  is  the 
issue^  the  jury  is  properly  inst^cted  that  the  case  must  be  decided 
according  to  the  preponderance  of  the  evidence.  (Edmonds  v. 
Wilcox,  222.) 

6.  Estates  of  Deceased  Persons — Distribution  of  Residue  to  Attor- 
ney— Acquisition  of  Real  Property — Absence  of  Fraud. — A  con- 
structive trust  in  favor  of  the  devisees,  legatees,  and  h^irs  at  law 
of  a  deceased  person  will  not  be  impressed  on  real  property  received 
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under  the  provision  in  the  decree  of  difltribution  distributing  to  an 
attorney  at  law,  who  had  represented  certain  heirs  in  litigation  over 
the  estate,  the  residue  of  the  estate  without  specific  description,  on 
the  ground  that  such  attorney  had  special  knowledge  of  the  exists 
ence  of  such  property,  and  failed  to  disclose  it,  where  such  decree 
was  entered  pursuant  to  the  terms  of  a  compromise  agreement  set- 
tling all  litigation,  and  the  parties  interested  knew  or  had  the 
of  knowing  the  terms  and  significance  of  the  decree,  and  the 
means  of  acquiring  knowledge  of  the  record  title  to  the  property  as 
the  dietributee.     (Heydenfcrldt  v.  Osmont,  768.) 

7.  Concealment  ov  Claim  or  Title — Eitkct  or — Statuts  op  IjImita- 
TiONs. — Under  such  circumstances,  the  concealment  by  the  attorney 
of  his  claim  of  title  to  the  property  could  have  worked  no  injury 
to  the  persons  interested;  its  only  effect  was  to  postpone  the  run- 
ning of  the  statute  of  limitations  against  them.     (Id.) 

8.  Absence  or  Ooniidential  Relation — Silence  not  Feaudulent. — 
In  the  absence  of  confidential  relations,  mere  silence  without  fraudu- 
lent acts  or  omissions  connected  therewith  would  not  be  unconscion- 
able.    (Id.) 

9.  Action  foe  Feaud — AonoN  on  Liabilitt  not  Founded  on  Wbitten 
Conteagt — Statute  or  Limitations. — In  an  action  to  recover  dam- 
ages on  account  of  fraud  and  deceit  alleged  to  have  been  perpetrated 
upon  plaintiff  inducing  her  to  purchase  a  certain  lot  of  land,  if  the 
complaint  states  a  cause  of  action  for  relief  on  the  ground  of  fraud, 
the  period  of  limitation  would  expire  at  the  end  of  three  years  from 
the  time  when  the  action  accrued,  or  from  the  discovery  of  the 
fraud;  but  if  it  states  a  cause  of  action  for  damages  upon  a  lia- 
bility not  founded  upon  a  contract  in  writing,  and  unmixed  with  a 
claim  for  relief  on  the  ground  of  fraud  or  mistake  within  the 
meaning  of  section  338  of  the  Code  of  Civil  Procedure,  the  action 
would  be  barred  after  two  years  from  the  time  it  accrued  by  the 
provisions  of  section  339  of  the  Code  of  C^vil  Procedure.  (Qalusha 
V.  Fraser,  653.) 

10.  DiscovEBY  or  Feaud — Statute  or  Limitations— Pleading. — Where 
the  plaintiff  sues  for  relief  on  the  ground  of  fraud  and  seeks  exemp- 
tion from  the  three  years  period  of  limitation  for  the  reason  that 
he  did  not  discover  the  fraud  until  after  it  was  perpetrated,  he 
must  not  only  show  that  he  did  not  discover  the  fraud  until  within 
the  three  years  next  before  the  action  was  begun,  and  that  the 
fraud  was  committed  under  such  circumstances  that  he  would  not 
be  presumed  to  have  knowledge  of  it  at  the  time,  but  he  must  also 
set  forth  the  times  and  circumstances  under  which  the  facts  con- 
stituting the  fraud  came  to  his  knowledge,  so  that  the  court  may 
determine  from  the  allegations  of  the  complaint  whether  the  dis- 
covery was  within  that  period.     (Id.) 
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FRAUD   (Continued). 

16.  Time  of  Oommbncement  op  Action — Presumption. — ^In  an  action 

for  damages  on  account  of  fraud  and  deceit  alleged  to  liave  induced 

the  purchase  of  a  lot  of  land,  where  the  record  failed  to  show  when 

the  action  was  begun,  in  the  absence  of  a  showing  to  the  contrary, 

it  will  be  presumed,  if  necessary  in  order  to  support  a  judgment 

dismissing  the  action  entered  after  sustaining  a  demurrer  to  the 

complaint,  that  the  action  was  begun  at  the  latest  possible  time  prior 

to  the  filing  of  a  second  amended  complaint,  and  where  this  time  was 

more  than  three  years  prior  to  the  time  at  which  the  alleged  fraud 

was  discovered  by  the  plaintiff,  the  action  was  barred  by  the  statute 

of  limitations.     (Id.) 

See  Appeal,  28,  32;  Criminal  Law,  16,  20;  Contracts,  37,  38,  44; 

Homestead,    1;    Judgments,    1;    Negotiable    Instruments,    4; 

Promissory  Notes,  2 ;  Vendor  and  Vendee,  2,  3. 

FRAUDULENT  CONVEYANCES. 

1.  Deed  bt  Husband  to  Wife — Intent  to  Defraud  Obxditob — Non- 
PABTiciFATiON  BY  WiFE  IN  Feaudulbnt  Intent.— Where  property 
was  conveyed  by  a  husband  to  his  wife  six  months  before  incurring 
a  debt  to  a  bank,  and,  there  was  evidence  tending  to  show  that  at 
the  time  he  incurred  the  debt  he  had  a  fraudulent  intent  toward  the 
bank  with  respect  to  the  property,  represented  that  he  was  the  owner 
of  it,  and  concealed  the  fact  that  it  belonged  to  his  wife,  and  ob- 
tained a  loan  on  the  faith  of  his  representations,  but  there  was  also 
evidenee  that  the  wife  gave  full  value  for  the  conveyance,  a  fraud- 
ulent intent  on  his  part  was  of  no  avail  to  the  husband's  creditors 
unless  it  was  shown  that  the  wife  participated  therein.  (Bandle  v. 
Commercial  Bank  of  Los  Angeles,  546.) 

2.  Findings— Confuct  of  Evidence. — In  such  case  a  finding  by  the 
trial  court  that  the  wife  was  not  guilty  of  fraudulent  intent  in 
accepting  deeds  from  her  husband  and  claiming  the  property  as  her 
own  must  be  upheld  when  the  evidence,  as  a  whole,  was  of  such 
character  that  the  court  might  have  found  either  way  upon  the  ques- 
tion in  its  discretion.     (Id.) 

See  Corporations,  6. 

GIFTS.    See  Husband  and  Wife,  4-6;  Parks,  1,  2. 

HABEAS  CORPUS. 

1.  Requisites  of  Petition. — A  petition  for  a  writ  of .  habeas  corpus 
must  show  wherein  the  illegal  imprisonment  exists;  and  where  it 
seeks  discharge  of  one  from  the  state  prison,  it  must  show  that  the 
prisoner  was  not  deprived  of  credits  for  good  conduct,  where  his 
term  would  not  have  expired  if  he  had  been  deprived  of  them.  (In 
re  Shelton,  552.) 

CLXXVIII  Cal.— 56 
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HABEAS  CORPUS  (Continued). 

2.  FORFEITUBE   OF   CkSDITS    OT   PABOLED    PBIS0NE&  —  ALUBOXD   JU^OAX* 

AcnoN  OP  Prison  Disectobs — Insutficikncy  oi*  Petition. — An 
application  for  a  writ  of  habeas  corpus  bj  a  paroled  prisoner,  whose 
credits  bad  been  declared  forfeited  for  a  violation  of  the  terms  of 
his  parole,  must  be  denied  where  the  application  is  based  upon  the 
ground  that  the  credits  had  never  been  UiwfuUj  or  justly  forfeited, 
and  no  attempt  is  made  to  specify  or  suggest  wherein  the  action 
of  the  board  of  prison  directors  was  illegal  or  unauthorised  hj  law. 
(In  re  Patton,  629.) 

HIGHWAYS.    See  Ferries,  1,  2L 

HOMESTEAD. 

1.  Frauditlent  Declaration  —  Action  to  Annul — Residengi  —  En- 
DENCE. — In  an  action  by  a  judgment  creditor  to  annul  and  set  aside 
as  fraudulent  a  homestead  declared  by  a  wife,  evidence  examined 
and  found  not  to  sustain  a  finding  that  the  defendants  at  the  time 
of  the  declaration  actually  resided  on  the  premises.  (Bullis  v. 
Staniford,  40.) 

2.  Bbsidenoe  EigsENTiAL. — ^To  constitute  a  valid  homestead  the  claimant 

must  actually  reside  on  the  premises  when  the  declaration  is  filed. 
(Id.) 

8.  Head  of  Family— Bbsidenos  of  Wite. — The  husband  being  the 
head  of  the  family,  the  residence  of  the  husband  is  that  of  the  wife. 
(Id.) 

i.  Separate  Pbopertt  of  Spouse  Seleotino  or  Joining  in  Selsction 
— Title  of  Survivor. — ^Under  the  provisions  of  section  1265  of  the 
Civil  Code  and  section  1474  of  the  Code  of  Civil  Procedure,  when 
the  selection  of  a  homestead  is  made  by  a  married  person  from  the 
separate  property  of  the  spouse  selecting  it,  the  property,  on  the 
death  of  either  spouse,  vests  in  the  survivor,  and  the  property  so 
vesting  in  the  survivor  does  not  come  to  him  or  her  "by  descent," 
or  directly  from  or  through  the  deceased  spouse.  (Estate  of  Beer, 
54.) 

5.  Interest  of  Decedent  not  Capable  of  Being  Devised. — In  such 
case  the  deceased  spouse  at  the  moment  of  his  or  her  death  has  no 
interest  in  the  property  capable  of  being  devised  or  of  passing  by 
succession.     (Id.) 

6.  Executors  and  Administrators — ^Bight  of  Pubuc  Administratob. 
Where  in  such  case  the  wife  selected  a  homestead  from  her  separate 
property  and  died  before  her  husband,  and  the  husband  died  there- 
after, a  brother  of  the  deceased  wife  was  not  entitled  to  sneeeed 
to  the  property,  and  could  not  legally  be  appointed  administrator  in 
preference  to  the  public  administrator.     (Id.) 

Bee  Husband  and  Wife,  11,  12. 
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HOSPITAL  00RP0RATI0N8.    See  Negligence,  40-42. 

HUSBAND  AND  WIFE. 

1.  Deed  to  Both — Presumption — Separate  Property. — ^Under  section 
164  of  the  Civil  Code  as  amended  in  1889  (Stats.  1889,  p.  328),  a  eon- 
yejance  of  property  to  a  married  woman  and  her  husband  pre- 
sumptively vested  an  undivided  one-half  interest  in  the  wife  as  her 
separate  property.     (Gilmour  v.  North  Pasadena  Land  etc.  Co.,  6.) 

2.  Bebuttable  Presumption. — Such  presumption  is  not  conclusive,  ex- 
cept with  respect  to  a  bona  fide  purchaser  for  value,  and  may  be 
overcome  by  evidence  showing  that,  notwithstanding  the  form  of 
the  conveyance,  the  property  belongs  to  the  community.     (Id.) 

8.  OoMMUNiTT  Charaotir— 'Burden  op  Proof. — ^Where  a  deed  of  con- 
veyance has  been  made  to  a  husband  and  wife,  the  burden  of  prov- 
ing the  community  character  of  the  property  rests  on  the  husband. 
(H.) 

4.  Property  Aoquirxd  With  Community  Funds— Gift— Intent. — 
Where  property  conveyed  to  husband  and  wife  is  purchased  with 
community  funds,  the  property  acquired  would  be  community  prop- 
erty unlese  there  was  an  intent  on  the  part  of  the  husband  to  make 
a  gift  to  the  wife  of  the  interest  transferred  to  her  name.     (Id.) 

5.  Evidence  —  Form  op  OoNyEYANCE. — ^The  fact  that  a  conveyance 
of  property  purchased  with  conununity  funds  is  made  in  form  to 
both  the  husband  and  the  wife  is  itself  some  evidence  of  an  intent 
on  the  part  of  the  husband  to  make  a  gift  to  the  wife  of  the  inter- 
est conveyed  to  her.     (Id.) 

6.  Question  op  Fact. — The  husband's  testimony  in  such  case  that  he 
did  not  intend  to  make  a  gift  to  the  wife  is  not  conclusive,  but  the 
intent  accompanying  the  act  is  to  be  inferred  by  the  court  or  juiy 
from  all  the  circumstances.     (Id.) 

7.  EviDENOE  Sustaining  Findings. — Evidence  found  sufficient  to  sus- 
tain a  finding  of  fact  supporting  the  presumption  that  a  convey- 
ance to  a  husband  and  wife  vested  the  undivided  one-half  of  the 
property  in  the  wife.     (Id.) 

8.  Action  for  Maintenance — CLoud  on  Title  to  Property — ^When 
Immaterial. — In  an  action  for  maintenance,  where  the  complaint 
•hows  that  the  husband  has  ample  property  to  maintain  the  wife 
other  than  tha)  conveyed  to  his  codefendants,  the  wife  is  not  injured 
by  and  cannot  sue  to  remove  the  cloud  on  the  husband's  title  caused 
by  its  conveyance.     (Garrett  v.  Garrett,  131.) 

9.  Change  of  Place  of  Trial. — ^Where  no  cause  of  action  is  stated 
against  his  codefendants  in  an  action  for  maintenance,  the  defend- 
ant husband  is  entitled  to  have  the  cause  removed  for  trial  to  the 
county  of  his  residence,     (Id.) 
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HUSBAND  AND  WIPB  (Continued). 

10.  Conveyance  to  Wife  Puos  to  18S9 — Gkant,  Babgaik,  and  8ale 

Deed — Community  Pbopbbty. — Under  section  164  of  the  Civil  Cbde, 
prior  to  its  amendment  in  1889,  an  interest  in  land  conveyed  to  a 
married  woman  hj  grant,  bargain^  and  sale  deed  became  commimitj 
property.     (In  re  Bailard,  293.) 

11.  Homestead  Declabation — ^Land  Partly  Sepabatb  Pbopebty  amd 
Pabtly  Community. — ^Where  a  homestead  was  declared  by  a  married 
woman  on  land,  one  undivided  half  of  which  was  her  separate  prop- 
erty and  the  other  half  community  property,  the  half  which  was  her 
separate  property  became  impressed  with  the  characteristies  of  a 
homestead  selected  by  the  wife  from  her  separate  property,  and  tlie 
other  half  with  the  characteristics  of  a  homestead  selected  by  the 
wife  from  the  community  property^  in  the  absence  of  any  selection 
by  her  husband.     (Id.) 

12.  Title  on  Death  or  Wirx. — ^In  such  case,  on  the  death  of  the  wife, 
the  title  to  the  undivided  half  which  was  community  property,  and 
on  which  the  homestead  was  selected  by  the  wife  and  recorded  while 
both  husband  and  wife  were  living,  vested,  under  section  1474  of 
the  Code  of  Civil  Procedure,  absolutely  in  the  surviving  husband, 
and  the  undivided  half  which  was  the  separate  property  of  the  wife, 
and  on  which  the  homestead  so  selected  by  her  was  recorded,  also 
vested  absolutely  in  the  surviving  lyisband  under  the  same  section. 
(Id.) 

13.  Void  P&enuptial  Agreement  for  Separation— YALm  Marriaqx. — 

Although  a  prenuptial  agreement  between  parties  about  to  marry 
that  when  married  they  should  never  live  together,  that  the  wife 
should  not  assume  the  husband's  name,  that  each  should  retain  all  of 
his  or  her  future  earnings  and  acquisitions,  and  that  in  the  future 
the  wife  would  "grant  a  divorce"  to  the  husband,  was  void  as  against 
public  policy,  a  marriage  which  followed  was  valid,  and  created  all 
the  mutual  obligations  which  the  law  attaches  to  marriage.  (Jennj 
V.  Jenny,  604.) 

14.  Bights  of  Wife. — After  a  marriage  following  such  an  agreement  the 

wife  was  under  no  obligation  to  consent  to  a  separation  and  might 
have  insisted  upon  living  with  her  husband  and  have  charged  him 
with  desertion  upon  his  failure  so  to  do.     (Id.) 
16.  Action  for  Support  and  Maintenance — Consent  to  Separation 
AS  A  Defense. — Where  the  parties  separated  within  an  hour  after 
such  agreement  and  marriage,  the  wife  then  in  fact  consenting,  and 
they  never  thereafter  lived  together  as  man  and  wife,  that  consent 
deprived  the  wife  of  her  right  to  separate  maintenance  and  support 
so  long  as  the  separation  continued  by  mutual  consent.     (Id.) 
See  Alienation  of  Affections^  1;  ContractSi  49^  52;  Homestead,  4; 
Pleading,  14-16. 
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INDEPENDENT  OONTBACTOBw    See  Workmen's  Compensation  Act,  6^ 


INHEBITANC7E  TAX. 

1.  FoBUON  Chajutable  Oorpoeations. — ^Under  the  inheritance  tax  law 
of  1915  (Stats.  1915,  p.  421),  the  exemption  from  inheritance  taxes 
granted  by  section  7,  subdivision  1,  to  "public  corporations  ...  or 
associations  of  any  society,  corporation,  institution,  or  association  of 
persons  engaged  in  or  devoted  to"  charitable  purposes  or  work  not 
for  profit,  is  not  limited  to  domestic  corporations,  but  extends  to 
foreign  charitable  corporations.     (Estate  of  Fiske,  110.) 

9.  Statute  pw  Limitations. — The  right  of  action  under  act  of  1905 
(Stats.  1905,  p.  374),  to  enforce  the  Uen  of  the  state  against  the 
donees  of  property  claimed  to  be  subject  to  the  inheritance  tax  im- 
posed by  the  act  of  1903  and  amendments  thereto,  accrued  upon  the 
death  of  the  donor  of  the  property,  and  an  action  brought  more 
than  three  years  after  the  death  of  such  owner  is  barred  by  subdivi- 
sion 1  of  section  338  of  the  Code  of  Giyil  Procedure.  (Chambers  t. 
Oibson,  416.) 

8.  FoBEioN  Chabitablb  Cobpobation — Exemption. — Order  reversed  on 
the  authority  of  Etiaie  of  Fiske,  ante,  p.  116.  (Etstate  of  Jones, 
811.) 

INJUNCTIGN.    Bee  Appeal,  18;  BuOding  Bestrictions,  1;  Parks,  8:, 

INSANE  PERSONS.    See  Criminal  Law,  37-41. 

INSANITY.    See  Criminal  Law,  46,  47. 

INSTRUCTIONS. 

1.  Unnecessabt  AMPLmcATioNs. — A  trial  court  need  not  give  the 
jury  requested  instructions  covered  by  those  given,  nor  amplify  un- 
necessarily propositions  which  to  a  jury  of  ordinary  intelligence 
would  be  apparent  from  the  instructions  given.  (Sharpless  y. 
Pantages,  122.) 

2.  TBiAii— Jdby— Instbuction  on  Conceded  Facts. — A  statement  by 
the  court  in  instructions  to  the  jury  that  a  certain  fact  was  assumed 
by  the  parties  on  the  trial,  and  that  for  that  reason  no  proof  had 
been  given  of  such  fact,  was  an  "instruction  on  the  facts,"  but  error 
could  not  be  predicated  on  such  an  instruction,  in  the  absence  of 
anything  in  the  record  to  show  the  statement  that  the  fact  had  been 
conceded  was  not  true.     (Edmonds  v.  Wilcox,  222.) 

See  Accident  Insurance,  1,.  2;  Criminal  Law,  29-34,  40-42,  46; 
Contracto,  15-19,  22;  Fraud,  5;  Negligence,  1-3,  14,  18,  19,  24- 
27,  32,  33,  47-50,  58,  59,  61-63,  66,  67,  77-80,  82;  Physician 
and  Patient,  2;  Vendor  and  Vendee,  1. 
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INSURANCE.    See  Aeeident  Insurance;  Fire  Ininranee;  Life  Ineumneii 
INTENT.    See  Criminal  Law,  4S. 
INTEREST.    See  Mortgages,  2-4. 

IRRIGATION  DISTRICT. 

Petition  fob  Oboani^tion — Right  or  WirmttAWAL — Tncx. — Under 
the  Irrigation  District  Act  of  1897,  and  acts  amendatory  thereof 
and  supplementary  thereto,  the  petitioners  for  the  organization  of 
sneh  a  district  may  effeetiTelj  withdraw  from  the  petition  at  anj 
time  prior  to  its  presentation  to  the  board  of  supervisors  on  Ithe 
date  fixed  in  the  published  notiee,  with  the  result  that  at  such  time 
they  can  no  longer  be  considered  by  the  board  as  petitioners.  (Me^ 
Auley  y.  Board  of  Supervisors,  628.) 

ISSUES.    See  Trial,  L 

JUDGES.    See  Appeal,  11;  Bias  of  Judge;  Jurisdiction,  1» 

JUDGMENTa 

1,  Action  to  Set  Aside  Judgment— Fraud — ^Failubb  to  Oitkb  En- 
DENOB — Judgment  Unsustainkd. — ^Where  the  complaint  in  an  action 
to  set  aside  a  judgment  alleged,  and  the  trial  court  found,  the  exist- 
ence of  a  state  of  facts  which  would  have  warranted  equitable  relief 
against  such  judgment,  but  it  appears  from  the  record  that  the 
plaintiff  failed  at  the  trial  to  offer  any  evidence  in  support  of 
allegations  which  were  material  to  the  claim  for  relief  on  the  ground 
of  fraud,  and  the  bill  of  exceptions  embodied  proper  specifications 
of  the  insufficiency  of  the  evidence  to  sustain  the  findings  in  that 
regard,  and  the  appellant  made  the  point  in  his  brief,  the  judg- 
ment  in  favor  of  tlie  respondent  cannot  be  -sustained.  (Clarkin  t. 
Morris,  102.) 

2.  MOBTGAOE — FOBECLOSUBE — ^DISMISSAL  BY  PLAINTIFF  OF  PBEVIOUS  AC- 
TIONS— Not  a  Bab  to  Subsequent  Suit. — Judgments  of  dismissal 
of  three  separate  actions  to  foreclose  a  mortgage,  which  judgments 
were  entered  by  the  clerk  on  the  direction  of  the  plaintiff,  vrithout 
a  settlement  of  the  cause  of  action  or  anything  purporting  to  be 
a  decision  against  the  plaintiff  on  the  merits,  were  not  a  bar  to  a 
subsequent  action  by  the  plaintiff  to  foreclose  the  same  mortgage. 
(Foster  ▼.  Branen,  118.) 

'  8.  Striking  Out  Part — Lack  of  Prejudice. — ^Defendant  was  not  ag- 
grieved by  an  order  of  the  court,  made  on  plaintiff's  motion,  striking 
from  its  verdict  and  judgment,  after  their  entry  and  the  discharge 
of  the  jury,  of  a  certain  percentage  of  the  damages  awarded,  as 
this  was  in  his  favor.     (Asebez  v.  Bliss,  137.) 
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JUDGMENTS  (Continued). 

4.  JUDOHXMT  ON   PLEADINGS — STATEIIXNT  OF  OOUNSKL— LANGUAOX  NOT 

OoNSTiTUTiNO  Stifxjlation. — When,  on  the  trial  of  an  action,  the 
eonrt,  in  suetaining  an  objection  by  defendant  to  the  introduction  of 
any  eyidence  on  behalf  of  plaintiff,  expressed  a  conviction  that  the 
complaint  did  not  state  a  cause  of  action,  whereupon  counsel  for  the 
plaintiff  said :  "Well,  if  your  Honor  bas  that  view  of  it,  there  is  no 
use  going  any  further;  if  the  complaint  does  not  state  a  cause  of 
action,  the  easiest  way  to  test  that  is  by  the  defendant  making  a 
motion  for  judgment  on  the  pleadings,  and,  if  that  is  gianted,  I  can 
settle  that  bill  of  exceptions  yery  quickly" — that  suggestion  on  the 
part  of  counsel,  followed  by  the  making  and  granting  of  defendant's 
motion  for  judgment  on  the  pleadings,  did  not  amount  to  a  stipu- 
lation by  plaintiff's  counsel  that  judgment  on  the  pleadings  be 
entered.  (Stow  y.  Superior  Court,  140.) 
t.  JOBOUXNT  OF  NoNSTJiT. — The  judgment  in  such  case  was  in  essence 
a  judgment  of  nonsuit.     (Id.) 

6.  Recitals  in  Judgment— Not  Contsollin*  on  Betixw. — The  fact 
that  the  judgment  in  such  case  recites  that  it  is  on  the  pleadings  is 
not  controlling  in  an  appellate  court  to  which  the  judgment  is  brought 
for  review,  and  will  not  prevent  the  reviewing  court  from  exam- 
ining the  entire  record  for  the  purpose  of  learning  all  the  facts. 
(Id.) 

7.  Judgment  Against  Bzscutoe — Fo&m  of  Judgment. — ^Where  there 

are  no  allegations  to  uphold  a  personal  judgment  against  an  execu- 
tor, judgment  upon  a  demand  against  the  decedent  should  be  made 
payable  out  of  the  assets  of  the  estate  in  due  course  of  administration. 
(Reed  v.  Reed,  187.) 

8.  Judgment  Excessive  in  Amount— Reduction  bt  Appellate  Court. 

A  judgment  for  a  cross-complainant  exceeding  the  amount  alleged 
and  prayed  for  in  the  cross-complaint  should  be  reduced  to  agree 
with  the  allegations  and  prayer  of  the  cross-complaint.  (Ackerman 
T.  Sehultz,  190.) 

9.  Collusion  in  Peocuring  Decree — Action  to  Set  Aside — Equity 

WILL  NOT  Interfere. — It  is  a  general  rule  in  this  state  that  courts 

of  equity  will  not  interfere  to  relieve  a  party  to  an  action  from  a 

judgment    procured    through    a    collusive    agreement    between    the 

parties  to  the  effect  that  one  of  them  shall  commence  the  action  and 

obtain,  by  consent  of  the  other,  a  judgment  to  which  he  would  not 

otherwise  be  entitled.     (Bancroft  v.  Bancroft,  3d9.) 

See  Criminal  Law,  12,  13,  20;  Corporations,  10;  Deeds,  13,  15; 

Divorce,  1,  5,  7,  9;  Estates  of  Deceased  Persons,  22,  26;  Mines 

and  Minerals,  2;  Mortgages,  14;  Notice,  1,  8. 

JUDICIAL  NOTICE.    See  Appeal,  11;  Tax  Sales,  5. 
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JUBIE8  AND  JUBOBS. 

1.  Bight  to  Tbial  by  Jury — Constitutional  Law — Common  Law.— 
Constitutional  provisions  guaranteeing  the  right  to  a  trial  by  juij 
establish  the  right  to  a  trial  bj  jury  as  known  at  the  eommon  law. 
(In  re  Mana,  213.) 

2.  QUALUICATIONS  OP  JUBOBS  —  LBGISLATIVB    POWXB  TO    DCFBKMINB.— 

The  qualifications  of  the  jury  is  a  matter  subject  to  legislative  con- 
trol, and  the  legislature  may  fix  qualifications  differing  from  those 
of  the  common  law.     (Id.) 

S.  OuMiNAL  Law — Conviction  bt  Juby  Consistino  nr  Pabt  of 
Women. — The  act  of  the  legislature  authorizing  women  to  sit  as 
jurors  is  constitutional,  and  it  is  no  ground  for  a  release  from  ena- 
tody  that  one  was  convicted  of  felony  by  a  jury  consisting  in  part  of 
women.  (Id.) 
See  Criminal  Law,  8,  23,  36-41. 

JUBISDICTION. 

1.  Diminution  op  Hecobo— Lack  of  Powbb  of  Jxjdoe  Aftbb  Ezpzea- 
TiON  OP  Term. — The  judge,  after  the  expiration  of  his  term  of  ofilce, 
was  utterly  without  power  to  make  an  order  in  diminution  of  the 
record,  even  by  stipulation  of  counsel  for  the  parties,  since  jurisdic- 
tion cannot  be  conferred  by  stipulation.     (Kurtz  v.  Cutler,  178.) 

2.  CouBTS — ^Waiver. — Jurisdiction    of    the   subject   matter  cannot   be 

conferred  upon  a  tribunal  by  consent,  and  it  follows  that  parties  can- 
not make  an  effective  waiver  of  such  lack  of  jurisdiction.  (Marin 
M.  W.  Dist.  V.  North  Coast  W.  Co.,  324.) 

8.  Public  Utilities  Aoiv-Baiu2oa]>  CommI8Sion->Bbvisw  of  Deci- 
sions— Limitation  on  Poweb  op  Coubts. — Sections  66  and  67  of 
the  Public  Utilities  Act,  providing  that  any  party  interested  in  an 
order  or  decision  of  the  railroad  commission  may  petition  for  a  re- 
hearing, and  that,  if  such  rehearing  is  denied,  application  may  be 
made  to  the  supreme  court  for  a  writ  of  review,  and  that  no  court  of 
the  state  except  the  supreme  court,  to  the  extent  specified  "shall 
have  jurisdiction  to  review,  reverse,  correct,  or  annul  any  order  or 
decision  of  the  commission,"  are  valid  limitations  upon  the  powen 
of  tlie  courts  of  the  state.     (Id.) 

4.  Eminent  Domain — ^Bailroad  Commission's  Decision— Waiveb  op 
Objection. — The  failure  of  one  whose  property  is  taken  for  public 
uses  under  the  provisions  of  the  Public  Utilities  Act  to  apply 
to  the  railroad  commission  for  a  rehearing,  or,  in  the  event  of  its 
denial,  for  a  review  by  the  supreme  court,  operates  as  a  waiver  of 
any  objection  to  any  order  or  decision  of  the  commission,  except 
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JUBISDIOl'ION  (Continued). 

perhaps  the  one  that  the  order  of  the  commission  is  absolutely  void 
on  its  face.     (Id.) 
6ee  Courts,  1-4 ;  Disbarment,  2-5;  Divorce,  9 ;  Estates  of  Deceased 
Persons,  10,  11;  Prohibition,  1;  Workmen's  Compensation  Act, 
2,  »-ll,  16. 

JUBY  TRIALS. 

JUBT  NOT  Essential. — ^It  is  not  essential  to  "due  process,"  as  re- 
quired by  the  fourteenth  amendment  to  the  United  fitates  constitu- 
tion, that  the  compensation  to  be  paid  for  property  taken  or  dam- 
aged under  the  power  of  eminent  domain  be  fixed  by  a  jury. 
(Marin  M.  W.  Dist.  t.  Marin  W.  ete.  Co.,  308.) 
See  Criminal  Law,  51 ;  Mortgages,  11. 

LACHEa    See  Vendor  and  Vendee^  ff. 

LANDLORD  AND  TENANT.    See  Leases,  4. 

LEASES. 

1.  Oil  Land  —  BxinEDiES  on  DErAm/r.— Where  a  lease  of  oil  lands 
on  a  royalty  contained  a  covenant  that  the  lessees  on  failure 
to  commence  drilling  by  a  fixed  time  should  pay  the  lessor  a  stated 
sum  monthly  while  in  default,  and  also  a  provision  that  a  failure  to 
prosecute  diligently  the  work  of  drilling  and  producing  oil  should 
render  the  lease  null  and  void,  such  covenant  and  provision  did  not 
render  the  lease  a  mere  option  on  the  part  of  the  lessee,  but  gave 
the  lessor  the  option  of  terminating  the  lease  or  bringing  action 
on  the  covenant  to  pay  a  monthly  rental  in  money.  (Allen  v.  Narver, 
202.) 

2.  Penai/ty  foe  Breach — ^Liquidated  Damages — ^Monthly  Rental. — 

In  such  case,  the  provision  for  a  monthly  payment  by  the  lessee  in 
case  of  default  in  drilling  was  clearly  in  the  nature  of  rental  for 
the  premises  or  compensation  for  the  right,  and  not  an  attempt  to 
fix  a  penalty  or  liquidated  damages.     (Id.) 

S.  Liqxttdated  Damages  Permissible. — ^But  even  if  the  proyision  were 
considered  as  an  agreement  for  the  payment  of  liquidated  damageS| 
a  complaint  and  proof  of  breach  of  the  covenant  in  the  lease  would 
support  a  judgment  for  such  damages,  since  it  would  be  impossible 
to  calculate  with  any  degree  of  certainty  the  amount  of  damage  sus- 
tained by  the  plaintiff  lessor  by  reason  of  the  breach  of  the  lessee's 
covenant  to  drill.     (Id.) 

4.  Landlord  and  Tenant — Assignment  or  Lease — Condition — Appu- 
oabilitt  to  Succeeding  Assignments. — A  provision  in  a  lease  that 
should  the  lessees  desire  to  transfer  or  assign  their  interest  in  the 
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LEASES  (Ck>ntmued). 

lease  to  other  parties  the  lessors  would  give  their  consent  thereto, 
provided  there  be  deposited  with  them  a  sum  of  money  equal  to 
the  last  three  months'  rent  of  the  term,  is  to  be  construed  as  appli- 
cable to  each  and  every  assignment,  and  not  to  the  first  assign- 
ment only,  when  read  in  connection  with  another  provision  of  the 
lease  which  prohibited  any  assignment  mthout  the  consent  of  the 
lessors.  (Bothrock  v.  Sanborn,  693.) 
See  ContractSi  6,  ?• 

LIBEL. 

1.  Newspapeb  Pubuoation — MATTsa  LiBKLOUB  PxE  Ss. — ^An  article 

published  in  a  newspaper  stating  both  directly  and  inf erentially  that 
the  person  who  was  the  subject  of  the  article  deliberately  took  advan- 
tage of  and  overreached  a  widow  recently  bereaved,  in  a  ttansac- 
tion  involving  the  sale  of  a  crop  of  olives,  and  proceeding  with  the 
statement  that  such  a  person  is  unworthy  to  be  elected  to  an  office  of 
public  honor  and  trust  to  which  he  aspires,  is  dearly  libdloiiB  per  $e, 
(Waitte  V.  San  Francisco  Pub.  Co.,  304.) 

2,  Pleadings — Supticiency  of  Complaint. — ^A  complaint,  in  an  ac- 

tion for  libel,  setting  tdrth  such  a  publication,  and  alleging  that  it 
has  caused  and  now  causes  the  plaintiff  great  humiliation,  pain  and 
suffering,  and  has  injured  and  is  injuring  the  plaintiff's  reputation 
in  the  community,  is  a  sufficient  statement  of  a  cause  of  action,  not- 
withstanding a  statement  also  contained  therein  that  the  plaintiff 
is  "of  good  nnme  and  reputation,"  that  he  "has  had  and  now  has  a 
wide  circle  of  business,  social,  and  political  friends."     (Id.) 

8.  Mental  Suffering — EMdenge — Age  and  Sex  of  Plaintiff's  Chil- 
dren.— The  trial  court  in  such  a  case  properly  permitted  the  plain- 
tiff to  testify  as  to  the  ages  and  sex  of  his  children,  upon  the  prin- 
ciple that  as  mental  suffering  entitles  a  plaintiff  in  cases  of  that 
character  to  compensation,  such  suffering  may  be  increased  and  the 
damages  consequently  enhanced  by  plaintiff's  consciousness  of  the 
fact  that  members  of  his  family  would  suffer  by  reason  of  the  dis- 
grace visited  upon  him  by  the  libelous  charge.     (Id.) 

4.  Conversations  Subsequent  to  Pubuoation  —  Admissebilitt  in 
Evidence. — Evidence  of  conversations  with  certain  of  the  defendants 
subsequent  to  the  publication  of  the  article,  concerning  the  publica- 
tion and  the  defense  such  defendants  meant  to  interpose,  and  tend- 
ing to  show  that  each  of  the  defendants  had  actual  knowledge  of  the 
fact  and  contentiB  of  the  published  article,  and  that  after  such  notice 
they  took  no  steps  to  have  it  withdrawn,  and  expressly  approved  its 
publication,  was  competent  and  proper  for  the  purpose  of  showing 
actual  malice  on  the  part  of  those  defendants.     (Id.) 

6.  Newspaper  Interview. — ^A  defamatory  article  otherwise  libelous 
per  se  does  not  lose  its  character  in  that  regard,  because  coached  Ik 


Digitized  by 


Google 


Mandamus.  891 


LIBEL  (Continued). 

the  form  of  an  interyiew,  or  aeeompanied  by  a  statement  iliat  it  is 
"reported"  or  "asserted"  or  "believed"  to  be  true.     (Id.) 

6.  PuNinvs  Damagss. — ^Where  the  complaint  in  an  action  for  dam- 
ages for  libel  charged  the  defendants  with  express  malice  and  with 
the  malicioos  intent  of  injuring  plaintiff's  reputation,  and,  though  it 
did  not  expressly  pray  for  punitive  damages  in  so  many  words,  did 
ask  for  a  general  verdict  of  twenty  thousand  dollars,  and  the  jury, 
in  response  to  special  interrogatories,  found  compensatory  damages 
in  the  sum  of  two  thousand  dollars  and  exemplary  damages  in  the 
sum  of  one  thousand  dollars,  and  the  evidence  in  the  record  justi- 
fied the  jury  in  finding  the  averments  of  malice  true,  the  jury  was 
justified  in  making  its  award  of  the  sum  allowed  for  exemplary 
damages.     (Id.) 

7.  Action  foe  Libel — Obdek  G&4ntino  New  Tbiai#— Excessive  Dam- 
ages— ^DiscBETioN  NOT  ABUSED. — In  this  action  by  an  attorney  at  law 
for  damages  for  libel  wherein  the  verdict  awarded  him  compensatory 
damages  of  ten  thousand  dollars  and  exemplary  damages  of  twenty 
thousand  dollars,  it  is  held  that  the  trial  court  did  not  abuse  its 
discretion  in  granting  a  new  trial  upon  either  the  ground  of  excea- 
aive  compensatory  or  exemplary  damages.  (Scott  v.  Times-Mirror 
06.,  688.) 

^  INJITEY  TO    BSPUTATION    AS    AtTOENET  AT    LAW  —  ElVIDENOE — GoOD 

Beputation. — In  an  action  by  an  attorney  at  law  for  libel  of  that 
form  which  tends  to  injure  him  in  his  reputation,  evidence  as  to  the 
good  reputation  of  the  plaintiff  as  an  attorney  at  law  is  admissible, 
since  the  rule  that  every  party  to  an  action  comes  into  court  with 
the  presumption  of  a  good  reputation  as  an  individual,  upon  which 
presumption  he  is  entitled  to  rely  until  his  reputation  as  such  has 
been  assailed,  is  inapplicable  with  respect  to  the  reputation  of  a 
litigant  in  his  business  or  professional  capacity.  (Id.) 
9.  Pleu>ing  —  Pbofessional  Beputation. — In  such  an  action,  it  is 
necQ^ary  for  the  plaintiff  to  allege  in  his  complaint  his  good  pro- 
fessional reputation,  and  the  denial  thereof  raises  a  material  issue, 
upon  which  the  plaintiff  is  required  to  offer  evidence.     (Id.) 

LIKNS.    See  Deeds,  13 ;  Mechanics'  Liens. 

LIFE  INSUBANCE.    See  Workmen's  Compensation  Act,  12^  13. 

MAINTENANCE.    See  Husband  and  Wife,  8. 

MALPBACTICE.    See  Physician  and  Patient,  9. 

MANDAMUS.    See  Election  Law,  2,  3. 
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MAPS.    See  Estates  of  Deceased  Persons,  23,  2i* 
MABBIAGB.    See  Husband  and  Wife,  13. 

MECHANICS'  LIENa 

1.  Failure  ot  Materialman  to  Serve  "Stop"  Notice — Loss  or  Likn.— 
Where  a  materialman  for  a  subcontractor,  after  having  been  served 
by  the  owner  of  the  building  which  was  under  construction,  with  a 
demand  that  he  should  give  the  owner  the  "stop"  notice  provided 
for  in  section  1184  of  the  Code  of  Civil  Procedure,  failed  to  girt 
0uch  stop  notice,  he  was  deprived  of  the  right  to  claim  any  lien 
for  anj  part  of  the  materials  furnished  to  the  subcontractor. 
(N.  O.  Nelson  Mfg.  Co.  v.  Bueh,  569.) 

2.  Corporation    as    Materialman  —  Demand    on    Credit     Manaoer 

Sufficient. — ^Where  the  materialman  was  a  corporation,  service  of  a 
demand  for  the  stop  notice  upon  the  credit  manager  of  the  corpora- 
tion was  sufficient,  since  it  was  a  demand  upon  an  agent  of  a  corpo- 
ration who  was  in  charge  of  a  particular  branch  of  its  business,  un  a 
matter  relating  to  such  branch  and  in  the  ordinary  course  thereof. 
(Id.) 

3.  Constitutional  Law — ^Validitt  of  Statute. — ^The  provision  of  eee- 

tion  1184  of  the  Code  of  Civil  Procedure,  to  the  effect  that  anj  per- 
son  who  shall,  on  the  written  demand  of  the  owner,  refuse  to  give 
the  stop  notice  therein  prescribed  shall  thereby  deprive  himself  of 
the  right  to  claim  a  lien,  is  not  unconstitutional,  as  operating  to  de- 
prive persons  bestowing  materials  or  labor  upon  a  building  of  a  Ilea 
given  to  them  by  section  15  of  article  XX  of  the  constitution,  it 
being  nothing  more  than  a  reasonable  and  just  regulation  of  the 
exercise  of  the  constitutional  right  to  a  lien,  which  the  legislature 
has  the  right  to  make  in  the  exercise  of  the  police  power.     (Id.) 

4.  Interests  in  Property  Subject  to. — ^Under  section  1183  and  1198 
of  the  Code  of  Civil  Procedure,  the  interest  of  the  owner  or  other 
person  having  or  claiming  any  interest  in  the  land,  no  matter  what 
thkt  interest  may  be,  whether  legal  or  equitable,  is  subject  to 
mechanics'  liens.     (Allen  v.  Wilson,  674.) 

6.  Knowledge  of  Improvement  —  Notice  of  Nonresponsirilitt  — 
CoNSTiTUTiONALiTT  OF  CoDE  SECTIONS.— Sections  1183  and  1192  of 
the  Code  of  Civil  Procedure  are  not  to  be  construed  as  making  the 
person  in  possession  of  the  property  or  the  reputed  owner  the  agent 
of  the  real  owner,  and  therefore  unconstitutional,  as  depriving  the 
real  owner  of  his  property  against  his  will,  but  declare  that  am 
owner  or  person  having  any  interest  in  the  property  who  has  knowl- 
edge of  an  improvement  being  constructed  on  his  land  and  who  per- 
mits the  improvement  to  be  made  and  received  the  benefit  of  it  nrast 
pay  for  it.     (Id.) 
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MECHANICS'  LIENS  (Continued). 

6.  Claim  of  Lixn  —  Contsmts. — Section  llfiT  of  the  Code  of  Civil 
Procedure  only  requires  a  statement  in  a  claim  of  a  lien  as  to  when 
the  work  was  to  be  done,  and  when  the  price  was  payable,  if  they 
were  agreed  upon,  and  the  insertion  of  the  name  of  the  owner  or 
reputed  owner  only  when  it  is  known  to  the  claimant.  (Id.) 
See  Building  Contracts,  1,  2;  Contracts,  45. 

MINES  AND  MINERALS. 

1.  Assessment  Wobk — ^Delinquenct  op  Co-owner — ^Action  to  Enjoin 
Beooboino  of  Notice — ^Bubden  of  Pboof — ^Nonsuit, — In  an  ac- 
tion by.  one  of  the  owners  of  mining  claims  to  enjoin  a  co-owner 
from  recording  the  notice  of  delinquency  in  contributing  to  the 
expense  of  assessment  work  and  affidavit  of  service  thereof  re- 
quired by  section  2324  of  the  Revised  Statutes  of  the  United  States, 
as  provided  by  section  14260  of  the  Civil  Code,  where  the  plaintiff's 
complaint  alleges  that  she,  and  not  the  defendant  alone,  had  done 
the  assessment  work,  each  contributing  one-half  the  expense,  but  that 
the  defendant,  notwithstanding  such  fact,  had  caused  her  to  be 
served  with  the  notice  of  delinquency  provided  by  section  2324  of 
the  United  States  Revised  Statutes  and  was  threatening  to  file  and 
record  such  notice  in  the  office  of  the  county  recorder  of  the 
county  where  the  claims  were  located,  and  thereby  threatening  to 
cloud  her  title,  and  where  the  defendant  answered,  alleging  the 
doing  of  the  work  himself  alone  and  denying  contribution  by  the 
plaintiff,  the  burden  of  proof  was  on  plaintiff  to  prove  the  facts 
alleged  in  the  complaint,  and  in  the  absence  of  such  proof  it  was 
error  to  deny  a  motion  for  a  nonsuit.     (Robinson  v.  Briest,  237.) 

2.  Judgment  Quieting  Plaintiff's  Titi*e  —  Judgment  not  Within 
THE  Issues. — A  judgment  quieting  the  plaintiff's  title  in  such  action, 
where  such  judgment  was  not  within  the  issues  joined  by  the  com- 
plaint and  answer  and  no  such  relief  was  asked  in  the  complaint, 
was  erroneous.     (Id.) 

8.  Caoss-ooMPLAiNT  —  BxTBDEN  OF  P^iooF  ON  DEFENDANT. — ^Where  the 
defendant  in  such  action  filed  a  cross-complaint  alleging  the  delin- 
quency of  the  plaintiff  as  a  co-owner,  and  the  service  of  notice  of 
deUnqnency  under  section  2324  of  the  Revised  Statutes  of  the 
United  States,  and  sought  to  quiet  his  title  against  the  plaintiff,  it 
devolved  upon  him  to  establish  that  he  and  plaintiff  were  co-owners 
of  the  property,  that  he  had  done  the  assessment  work,  that  the 
plaintiff  had  not  contributed  her  share  of  the  expense,  that  he  had 
served  on  her  the  notice  provided  in  said  section  2324,  and  that  she 
had  failed  to  contribute  her  proportion  of  the  expense  within  ninety 
days  from  such  service.     (Id.) 

4.  Pbima  Facie  Evidence  Under  Section  1426o  of  the  Civil  Code — 
Tims  of  Recokdino  Notice. — The  recording  of  the  notice  and  affi- 
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MINES  AND  MINEBALS  (Continoed). 

dayit  of  semee  provided  in  seetion  14200  of  the  Civil  Oode  does  not 
eonstitute  prima  facie  evidence  of  tlie  failure  of  a  co-owner  to  eon- 
tribute  bis  proportion  of  the  eost  of  assessment  work,  onless  the 
documents  to  be  recorded  are  filed  for  record  within  ninety  days 
from  the  service.  Filing  thereof  after  the  ezpiiation  of  ninefy  daji 
is  a  futile  act     (Id.) 

MINOB&    See  Divorce,  1-^ 

MISCONDUCT.    See  Criminal  Law,  6,  7. 

MISBEPBESENTATION.    See  Promissory  Notes,  8. 

MISTAES.    See  Boundaries,  8;  Trust  Deed,  1,  8. 

MOBTQAGEa 
1.  Sinking  Fond — Construction  of  Pbotisions  rem  Cbeltsok  or^ 
Payments. — ^Where  a  corporation,  the  entire  property  of  which 
was  made  up  of  properties  acquired  from  subsidiary  corporations, 
•ubject  to  certain  mortgages,  assumed  and  agreed  to  perform  all 
the  obligations  of  the  subsidiary  corporations,  including  payment 
of  their  mortgages,  and  thereafter  executed  a  first  mortgage  securing 
an  existing  bond  issue,  and  a  subsequent  mortgage  securing  an  au- 
thorized bond  issue,  designated  as  the  "Unifying  and  Befunding 
Mortgage/'  in  which  its  prior  mortgage  and  those  of  the  subsidiary 
corporations  were  designated  by  the  term  "underlying  mortgages,** 
and  the  "unifying  and  refunding"  mortgage  contained  a  covenant 
to  "create  and  maintain"  a  "sinking  fund"  bj  paying  annual^, 
to  the  trustee  named  in  the  mortgage,  certain  sums  of  monej,  which 
were  to  be  applied  by  the  trustee  to  the  "purchase,  redemption, 
and  payment  of  the  underlying  bonds,  and  of  the  bonds  issned 
under"  the  unifying  and  refunding  mortgage,  but  the  mortgagor  was 
given  the  right  to  deduct  from  any  of  the  required  annual  payments 
all  sums  paid  by  it  during  the  preceding  year  "on  account  of  the 
sinking  funds  required  to  be  created  and  maintained^  under  the 
underlying  mortgages,  several  of  which  latter  mortgages  contained 
provisions  requiring  the  creation  and  maintenance  of  sinking  funds 
bj  the  mortgagors,  some,  by  the  payment  of  fixed  annual  sums,  and 
some  by  the  payment  of  percentages  of  their  earnings — the  corpora- 
tion was  not  entitled  to  deduct  from  the  annual  payments  to  the 
sinking  fund  of  such  unifying  and  refunding  mortgage  anj  soma 
except  such  as  were  paid  on  account  of  the  principal  sums  required 
to  be  paid  by  the  mortgagors  into  such  "sinking  funds'*  as  were 
explicitly  provided  for  in  the  various  underlying  mortgages,  and,  by 
the  terms  thereof,  required  to  be  created  and  maintained.  (Cali* 
f  ornia  G.  &  E.  Co.  v.  Union  Trust  Co.,  65.) 
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MOBTQAOES  (Continued). 

2.  Bedkmftiom  ojr  Undebltino  Bonm — Sinking  Fund  not  Cuated. 
A  covenant  by  the  mortgagor  in  one  of  Buoh  underlying  mortgages  to 
redeem  annually  during  a  certain  number  of  yean  a  certain  number 
of  the  bonds  thereby  secured,  before  the  face  date  of  maturity,  was 
not  a  provision  for  the  creation  or  maintenance  of  a  ''sinking  fund" 
or  for  the  creation  or  maintenance  of  any  "fund"  of  any  kind, 
and  the  mortgagor  under  the  "unifying  and  refunding"  mortgage 
was  not  entitled  to  deduct  from  the  required  payments  into  the 
"sinking  fund"  thereof  any  moneys  expended  l^  it  in  the  redemption 
of  any  such  underlying  bcmds.     (Id.) 

3.  iNTiBBST  Paid  on  Bonds  Hiu>  in  Undeblyino  Sinking  Funda^ 
Not  Payments  "on  Account  of"  Sinking  Funds. — Payments  by 
the  mortgagor  under  the  "unifying  and  refunding"  mortgage  of 
interest  on  underlying  bonds  which  were  held  and  "kept  alive"  in 
the  sinking  fund  of  several  of  the  underlying  mortgages,  were 
attributable  to  its  covenant  that  it  would  pay  the  interest  on  all 
underlying  bonds  aa  and  when  it  became  due  and  payable,  and  were 
not  payments  "on  aeoovni  of  sinking  funds  required  to  be  created 
and  maintained"  bj  the  terms  of  the  underlying  mortgages,  and  it 
was  not  authorised  to  deduct  such  interest  payments  from  the 
annual  payments  to  the  sinking  fund  of  the  "unifying  and  refund- 
ing" mortgage.     (Id.) 

4.  Interest  on  Undeslting  Sinking  Fund  Investments. — Interest 
paid  by  a  successor  of  the  mortgagor  in  the  "onifjring  and  refund- 
ing" mortgage  on  bonds  (which  were  not  underlying  bonds)  in 
which  some  of  the  sinking  funds  of  underlying  mortgages  had  been 
invested  and  which  bonds,  together  with  the  interest  thereon,  the 
corporation  paying  the  interest  had  assumed  and  agreed  to  pay, 
were  not  payments  "on  account  of"  the  underlying  sinking  funds, 
but  were  attributable  to  the  independent  covenant  of  assumption. 
(Id.) 

5.  Pbohtb  on  Undeblting  Sinking  Fund  Investments. — Where  the 

trustee  under  some  of  the  underlying  mortgages  had  purchased,  as 
investments  of  the  sinking  funds  of  some  of  those  mortgages,  bonds 
of  other  corporations  at  less  than  par,  and  the  bonds  so  purchased 
were  afterward  redeemed  by  the  makers  thereof  at  par  and  ae- 
erued  interest,  the  profits  thus  realized  for  the  sinking  funds  of  the 
underlying  mortgages  were  not  "payments"  "on  account  of"  the 
sinking  funds  of  the  underlying  mortgages.     (Id.) 

6.  Conveyance  Absolute  in  Foem  —  Secubitt  fob  PtsroBMANCi  of 

Obligation — ^Intention  of  Pabties. — ^An  instrument  in  the  form 
of  an  absolute  conveyance,  if  in  fact  given  aa  security  for  the  per- 
formance of  an  obligation,  is  and  wiU  be  treated  as  a  mortgage, 
the  question  being  one  of  the  intentions  of  the  parties.  (Boal  v. 
Qassen,  132.) 
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MOBTQAOES  (Oontiiiaed). 

6.  €k>NVBTANCB    BT    DeBTOB  TO    CbXDITOE  —  FINDINGS  OF    FACIV— OON- 

OLUSiON  OP  Law  not  Bxjfvobted. — Where  the  owners  of  laad,  which 
is  subject  to  a  deed  of  trust  executed  by  them  as  security,  convej 
the  land  to  the  holdw  of  the  note  and  secnritj,  findings  of  fact  to 
the  effect  that  the  conveyftnce  was  made  in  eztingnishment  of  the 
debt,  under  threat  bj  lAie  owner  of  the  security  to  foreclose  unless 
such  deed  was  made,  do  not  support  a  conclusion  of  law  that  the 
grantee  under  the  deed  has  no  interest  under  it  in  the  land  except  as 
security  by  way  of  mortgage  lien  for  the  payment  of  the  amount 
of  the  note  and  interest,  and  sums  paid  for  taxes.     (Id.) 

8.  CONTINTTXD     BXISTENCB   OF     DeBT  —  BviDENGB     THAT    DKED    WAS   A 

MoBTOAOX. — The  continued  existence  of  a  debt,  which  was  originally 
secured  by  mortgage,  after  a  conyeyance  by  the  debtor  to  the  cred- 
itor, is  a  circumstance  tending  to  show  that  the  instrument,  though 
in  form  a  conveyance,  was  in  fact  a  mortgage.     (Id.) 

9.  CONVKYANCE  TO    CREDITOR    8ET    AsIDE  —  RESTORATION  OF     ORIGINAL 

Secueitt. — Where  in  such  case  a  conyeyance  by  the  debtor  to  the 
creditor,  who  originally  held  a  deed  of  trust  as  security,  is  set  a^de 
as  haying  been  obtained  by  undue  influence,  it  is  not  error  to  restore 
the  creditor,  whose  debt  is  overdue  and  unpaid,  to  the  benefit  of  the 
security  he  gave  up,  when  he  took  the  conveyance,  and  to  decree  a 
sale  under  the  deed  of  trust.     (Id.) 

10.  Judgment  Bibectino  Sale  bt  Commissioner. — ^In  such  ease  no  pre- 

judicial error  is  committed  by  directing  a  sale  by  a  commissioner 
instoad  of  by  the  trustee  named  in  the  deed  of  trust.     (Id.) 

11.  FoBECLOSURE — Kquttabia  MORTGAGE— Jurt  Trial. — An  action  upon 
a  promissory  note  and  to  foreclose  an  alleged  equitable  mortgage 
is  equitable  in  character,  and  a  demand  for  a  jury  trial  in  such 
action  is  properly  denied.     (Vance  v.  Gilbert,  574.) 

12.  Evidbnce  —  Fictitious  Grantee  in  Deed  Given  as  Secubity. — 
Where  the  property  claimed  by  the  plaintiff  to  be  the  subject  of  such 
equitable  mortgage  consisted  of  a  lot  of  land  alleged  in  the  com- 
plaint to  have  been  conveyed  by  deed  from  one  of  the  parties  defend- 
ant to  other  parties  also  made  defendants,  who  were  partners  and 
described  in  the  deed  by  a  fictitious  partnership  name,  but  the  com- 
plaint also  alleged  that  the  grantor  in  the  deed  held  the  title  in 
trust  as  security  for  the  payment  of  the  note  in  question,  the  court 
did  not  err  in  admitting  the  deed  in  evidence  over  objection  to  its 
validity  on  the  ground  that  the  grantee  was  a  fictitious  person,  the 
deed  being  pertinent  as  evidence  to  prove  the  allegations  of  the  com- 
plaint and  to  show  that  the  grantor  held  the  title  in  trust,  if  the 
theory  of  the  complaint  that  she  did  so  hold  the  title  was  correct 
(Id.) 

13.  Interest  Payments  on  Peiob  Mortgage. — ^It  being  alleged  in  the 

complaint  in  such  action  that  the  encumbered  property  was  covered 
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by  a  prior  mortg^age,  interest  on  whieh  was  paid  hj  the  plain- 
tiffsy  to  protect  the  security  against  foredosure  of  the  prior  mort- 
gage, objection  to  evidence  of  these  payments  on  the  ground 
that  it  was  not  shown  whether  they  were  made  by  the  plaintiffs  or 
by  their  predecessor,  the  defendant  partnership,  was  properly  over- 
ruled, since,  so  far  as  the  appellants  were  concerned,  it  was  immate- 
rial which  party  paid  the  interest,  provided  it  was  paid  to  protect 
the  security  against  foreclosure.     (Id.) 

14.  DKnciSNGY  Judgment. — A  deficiency  judgment  is  authorized  on  the 

foreclosure  of  an  equitable  mortgage,  in  case  the  encumbered  prop- 
erty  does  not  sell  for  a  sum  sufficient  to  pay  the  debts  for  which  it 
is  security,  there  being  no  distinction  in  this  respect  between  a  trans- 
action which  constitutes  an  equitable  mortgage  under  section  2924 
of  the  Civil  Code  and  an  ordinary  mortgage.     (Id.) 

15.  Pbomissort  Notes — ^Bxjeldino  Loan  Transaction — ^Purchase  Prior 
TO  Maturity — ^Knowledge  or  Outstanding  Equities — Cancella- 
tion POR  Failurb  01*  Consideration. — ^In  an  action  by  a  mortgagor 
to  cancel  several  promissory  notes,  non-negotiable  in  form,  and  a 
mortgage  given  to  secure  their  payment  on  the  ground  of  failure  of 
consideration,  a  judgment  canceling  the  instruments  was  properly 
made  as  against  the  purchasers  of  the  notes  and  mortgage  before 
maturity,  where  it  was  found  on  sufficient  evidence  that  the  purchase 
was  made  with  fuU  knowledge  that  the  transaction  was  a  building 
loan,  and  t^t  the  full  consideration  had  not  then  passed  to  tho 
mortgagor.     (Crawfis  v.  Kdwards,  Brewster  ft  Clover,  805.) 

16.  NON-NEGOTUBLB     INSTRUMENTS  —  DEFENSES. — ^lu     SUCh     action,     thO 

instruments  having  been  non-negotiable  in  form,  all  defenses  avail- 
able in  a  foreclosure  suit  in  favor  of  the  mortgagor  against  the 
mortgagee  were  available  against  the  astsignees.     (Id.) 
See  Assignment,  1;  Judgments,  2;  New  Trial,  3-S. 

MUNICIPAL  CORPORATIONS. 

1.  Bridges — Erection  by  Public  Corporation — ^Discretionary  Power. 

A  public  corporation  exercises  discretionary  power  in  deciding  to 
erect  a  bridge,  and  that  discretion  may  not  be  imposed  upon  %n 
adjoining  county  or  municipality.  (Menzel  Estate  Co.  ▼.  City 
of  Redding,  475.) 

2.  Annexation  of  Territory — Annexation  Act  of  1913 — Ascertain- 
ing SuPFiciBNOY  OF  PETITION — MINISTERIAL  AcT. — ^Uudor  the  Mu- 
nicipal Corporations  Annexation  Act  of  1913  (Stats.  1913,  p.  587), 
as  amended  in  1915  (Stats.  1915,  p.  305),  in  a  proceeding  to  annex 
territory  to  a  city,  a  eity  council  is  not  limited  as  to  the  method 
to  be  pursued  in  informing  its  members  with  respect  to  the  question 
whether  a  sufficient  number  of  electors  in  the  territory  to  be  annexed 

CLXXVIII  Cal.— 57 
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MUNICIPAL  OORPORATIONS  (Continued). 

had  petitioned  for  the  annexation,  and,  in  determining  that  question, 
the  city  council  acts  in  a  miniaterial  capacity.  (Wolfskill  ▼.  City 
Council  of  Los  Angeles,  610.) 

3.  BxPOBT  OF  City  Clerk. — All  that  the  city  council  is  required  to  dc 

under  the  statute  in  such  case  is  to  compare  the  petition  with  the 
last  registration  of  Toters  of  the  county  in  which  the  designated 
territory  is  situated,  and  when  the  city  council  instructs  its  clerk  to 
perform  that  ministerial  duty  and  report  the  result  to  it,  and  the 
eity  clerk  performs  that  duty,  the  city  council  is  sufficiently  adyised 
to  make  its  finding.  (Id.) 
See  Ferries,  7;  Parks,  1,  2. 

NAVIGABLE  WATEBS.    See  Publie  Lands,  1-S. 

NEGLIGBNCB. 

L  jNjusT  reoH  TotnuNO  Cas  to  Intited  PAssiNOEa  ON  Airro  Teuce— • 
Imputed  Neoligsnce — Insteuotions. — ^Where  the  driver  of  an  anto 
truck  invited  the  plaintiffs  to  ride  with  him,  and  the  plaintiff,  while 
about  to  board  the  truck,  was  struck  and  injured  by  defendant's 
passing  touring  car,  it  was  proper  to  instruct  the  jury  that  if  they 
found  from  the  evidence  that  the  plaintiff  was  about  to  board 
the  truck  as  the  guest  of  the  driver,  neither  exercising  nor  assum- 
ing any  control  over  it,  then,  even  though  they  might  also  find  that 
the  auto  truck  was  not  properly  equipped,  or  lighted,  or  that  its 
driver  was  negligent  in  any  other  respect,  such  negligence  must  not 
be  imputed  to  the  plaintiff,  he  being  responsible  only  for  the  exer- 
cise of  ordinary  care  on  his  own  part.  (Irwin  y.  Golden  State  Auto 
Tour   Corp.,    10.) 

2.  Aooeptange  op  Conditions  bt  Invited  Fassenoeb  —  Instruction 
Befused. — In  such  case  the  refusal  of  an  instruction  that  the  plain- 
tiff, when  he  was  in  the  act  of  getting  on  the  auto  truck,  which  was 
standing  in  the  street,  accepted  the  conditions  there  existing,  includ- 
ing the  position  in  which  said  auto  truck  was  standing,  was  not 
erroneous.     (Id.) 

8.  Matters  not  Under  Control  of  Invited  Passenger. — Even  aa- 
suming  that  the  relation  of  driver  and  passenger  had  arisen  upon  the 
acceptance  by  plaintiff  of  the  driver's  invitation  to  ride,  the  pas- 
senger is  not  to  have  imputed  to  him  the  negligence  of  the  driver  in 
respect  to  matters  over  which  the  passenger  or  a  person  about  to 
become  a  passenger  had  no  direction  or  control.     (Id.) 

4.  Exeroise  of  Proper  Cars  by  Plaintiff— Question  of  Fact  fob 

Jury. — ^Whether  or  not  the  plaintiff  exercised  proper  care  under 
the  circumstances  of  the  instant  case  was  a  question  of  fact  for  the 
jury.     (Id.) 
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5.  Municipal   Obdinange  —  Violation  of  Obbinanci  by  Dbiveb. — ^A 

municipal  ordinance  of  the  eitj  where  the  accident  occurred,  making 
it  unlawful  to  stop  any  vehicle  on  any  street  unless  the  side  next 
the  curb  was  not  more  than  two  feet  from  the  curb  was  properly 
excluded  when  offered  in  evidence  by  the  defendant,  since  the  vio- 
lation of  the  ordinance  by  the  driver  was  entirely  immaterial,  except 
on  the  doctrine  of  imputed  negligence  which  was  eliminated  from 
the  case.     (Id.) 

6.  CONTRIBUTOEY    NEGLIGENCE— QUESTION    OP    FACT    FOB    THE    JUBT. — 

In  the  case  at  bar  the  record  does  not  show  that  the  plaintiff  was 
guilty  of  contributory  negligence,  but  that  the  question  of  con- 
tributory negligence  was,  under  proper  instructions,  a  question  of 
fact  for  the  jury.     (Id.) 

7.  Unavoidable   Accident  —  Not   Shown  by   Evidence.  —  Where  the 

evidence  showed  that  the  plaintiff  was  on  a  public  street  in  plain 
sight,  for  a  distance  of  150  feet,  of  the  driver  of  the  defendant's 
touring  ear,  and  was  there  run  into  from  behind  by  the  defendant's 
ear,  while  the  driver  had  practically  three-fourths  of  the  width  of 
an  otherwise  unoccupied  street  in  which  to  have  altered  his  course 
to 'avoid  striking  the  plaintiff,  an  appellate  court  cannot  say,  as 
a  matter  of  law,  that  the  accident  was  unavoidable.     (Id.) 

8.  Pleading  —  Complaint  —  Allegation  op  Negligence  in  Genebal 
Teems. — It  is  sufficient  in  a  complaint  to  allege  negligence  in  gen- 
eral terms,  and  when  that  which  is  done  is  stated,  it  is  sufficient 
to  say  that  it  was  negligently  done,  without  stating  the  particular 
omission  which  rendered  the  act  negligent.  (Sharpless  v.  Pantages, 
122.) 

9.  Injury  to  Patbon  op  Theater — Tripping  on  Loose  Cabpet — Sup- 
piciENCY  OP  Complaint. — In  an  action  against  the  proprietor  of  a 
theater  to  recover  damages  for  injuries  sustained  by  a  patron, 
through  tripping  on  a  loose  carpet,  a  complaint  alleg^ing  that  the  de- 
fendant conducted  his  theater  negligently,  in  that  a  strip  of  carpet 
in  a  balcony  aisle  was  so  loosely  laid  that  the  plaintiff  in  passing 
down  the  stairs  was  tripped  and  thrown,  and  thereby  sustained  the  in- 
juries complained  of,  is  sufficient.     (Id.) 

10.  Evidencb — Condition  op  Cabpet  Shortly  After  Accident — Dis- 

cretion OP  Court. — In  an  action  for  injuries  sustained  by  trip- 
ping and  falling  on  a  loose  carpet  in  a  theater  it  was  within 
the  discretion  of  the  trial  court  to  admit  evidence  of  the  condition 
of  the  carpet  two  days  after  the  accident,  especially  where  there 
was  other  evidence  that  there  had  been  no  change  in  its  condition 
in  the  meantime.     (Id.) 

11.  Nonsuit  Properly  Denied. — A  motion  for  a  nonsuit  was  properly 
denied  in  such  case,  where  the  testimony  of  the  plaintiff  and  other 
witnesses  showed  that  as  she  was  going  down  the  stairs  in  question 
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her  foot  slipped  because  of  the  loose  condition  of  the  carpet,  and 
that  her  fall  was  occasioned  thereb7.     (Id.) 

12.  Theateb  PktoPRiBTOR'8  DiTiT  TO  Patsons. — ^It  IB  the  dntj  of  a 
theater  proprietor  in  maintaining  a  carpet  on  the  steps  of  his 
theater,  to  maintain  it  in  such  condition  that  it  will  be  safe  for 
persons  to  pass  thereon  in  an  ordinary  manner.     (Id.) 

13.  Personal  Injuriks  trou  Automobili — ^Tbaitio  Ordinance. — In  an 
action  for  damages  for  personal  injuries  sustained  bj  the  plaintiif 
bj  being  struck  hj  defendant's  automobile  while  plaintiff  was 
alighting  from  a  street-ear,  instructions  to  the  jury  examined  and 
found  to  have  correctly  interpreted  and  applied  certain  provisions 
of  the  traffic  ordinance  of  Los  Angeles,  where  the  injury  was  soa- 
tained.     (Oerardi  v.  Bonoff,  147.) 

14.  Bequssts  roB  Fttbtheb  Instbuctions. — ^In  an  action  for  damages, 

where  the  instructions  to  the  jury  given  by  the  court  had  sub- 
stantially embodied  the  defendant's  theory  of  the  case,  and  had, 
as  a  whole,  fully  and  fairly  informed  the  jury  as  to  the  legal 
rights  and  duties  of  the  respective  parties,  it  was  not  error  to  re- 
fuse the  defendant's  request  for  other  instructions  having  the  same 
purpose.     (Id.) 

15.  Street  Bailwat— Injury  to  Passbngeb— Action  fob  Damages — 
Pleading — Stjiticienoy  of  Complaint. — ^A  complaint  alleging  that 
plaintiff  was  a  passenger  for  hire  on  defendant's  street-car,  that 
while  the  car  was  rounding  a  curve  at  a  speed  of  about  twenty 
miles  an  hour  plaintiff  was  thrown  from  the  car  and  injured,  that 
the  defendant  wss  negligent  in  that  the  speed  of  twenty  milee 
an  hour  in  rounding  the  curve  was  excessive,  that  the  defendant 
failed  to  provide  straps  or  other  faeilitiflB  for  passengers,  while 
standing,  to  hold  on  to,  and  that  the  car  gave  a  sudden  jerk,  by 
reason  of  which  the  plaintiff  was  thrown  from  the  car,  sufficient]^ 
etated  a  cause  of  action.  (Qumpel  ▼.  San  Diego  ISIectric  By.  Go., 
166.) 

16.  Verdict  Sustained  bt  Evidenox. — ^The  evidence  in  sach  case  exam- 

ined and  found  sufficient  to  sustain  a  verdict  for  the  plaintiif. 
(Id.) 

17.  Contributory  Neguoenge  —  Plaintiff's  Knowledge  of  Dangbb — 

Question  for  Jury. — ^The  contention  that  plaintiff  was  guilty  of 
contributory  negligence  as  a  "matter  of  law"  in  not  taking  proper 
precautions  to  guard  himself  from  the  danger  of  falling  or  being 
thrown  off  the  car  as  it  approached  a  curve,  the  existence  of  whieli 
he  knew,  and  at  a  rate  of  speed  of  which  he  was  aware,  was  not 
tenable,  the  question  of  contributory  negligence  in  such  cases  being 
one  which  should  properly  be  submitted  to  the  jniy.     (Id.) 

18.  Measure  of  Damages — Instructions. — Instructions  to  the  jury  to 

take  into  account,  in  considering  damages,  the  pain  and  suffering 
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the  plaintiff  had  undergone,  and  any  pain  and  suffering  resulting 
from  the  injury  he  would  yet  undergo,  and  also  his  loss  of  time  and 
ability  to  earn  money  up  to  the  time  of  trial  as  well  as  loss  of  ability 
due  to  the  injury  which  would  result  in  the  future,  correctly  stated 
the  rule  for  the  admeasurement  of  damages  in  such  case.     (Id.) 

19.  Refusal  of  Instructions  —  Questions  Sufficiently  Coviebed. — 

The  refusal  of  instructions,  where  the  subject  matter  has  been  suffi- 
ciently covered  by  instructions  given,  is  not  error.     (Id.) 

20.  Street  Railboads — Injury  to  Passenger  Bedinq  on  Platform — 

Bes  Ipsa  Loquitur^-Misleadino  Statement  of  Bulb  of  Laww — 
The  statement  that  "the  rule  of  law  is  that  where  an  injured  pas- 
senger is  riding  in  an  unusual  position,  which  position  increases 
his  danger,  the  doctrine  of  res  ipsa  loquitvr  does  not  apply, 
and  no  presumption  arises  that  resulting  injury  was  due  to  the 
negligence  of  the  carrier,"  is  misleading,  it  being  obvious  that  the 
proof  may  show  that  the  passenger  was  riding  in  an  unusual  posi- 
tion which  increased  his  danger,  and  may  also  show  that  the  injury 
arose  from  something  done  by  the  carrier  in  operating  the  ear,  in 
which  ease  a  prima  facie  case  of  negligence  is  made,  and  the  burden 
is  cast  on  the  carrier  to  show  that  the  thing  done  by  it  which  caused 
the  injury  was  not  the  result  of  its  negligence.  (Gniff  ▼.  United 
BaUroadSi  171.) 

21.  Injury  from  Manner  of  Operattno  Cab  or  from  Plaintiff's 
Carelessness — Question  for  Jury. — ^Where  there  is  a  dispute  over 
the  question  whether  an  injury  to  a  passenger  arose  from  the  manner 
of  operating  the  car  or  from  plaintiff's  carelessness  in  standing  too 
near  the  edge  of  the  car  platform,  the  question  as  to  which  was  the 
cause  of  the  injury  should  be  left  to  the  jury.     (Id.) 

22.  Plaintiff's    Opportunity  to  Secure    Safety  —  Conflicting  Bvi- 

DBNCE. — In  an  action  for  injury  to  a  passenger  on  a  street  railway 
car  who  was  thrown  from  the  platform  of  the  car  on  which  he  was 
riding  while  rounding  a  curve,  where  it  was  claimed  by  the  defend- 
ant that  the  plaintiff  was  guilty  of  contributory  negligence  in  not 
entering  the  body  of  the  ear  when  the  opportunity  offered,  and 
there  was  evidence  on  behalf  of  the  defendant  to  show  that  such 
opportunity  did  present  itself,  but  evidence  for  the  plaintiff  went 
to  show  that  every  seat  in  the  body  of  the  car  was  occupied,  that 
passengers  were  crowded  in  the  aisle,  and  several  were  standing  on 
the  platform  where  the  plaintiff  was,  the  determination  of  those  dis- 
puted facts,  under  the  circumstances,  was  for  the  jury.     (Id.) 

23.  Standing  on  Platform  not  Neouoence  Per  Se. — Standing  on  the 

front  platform  of  a  moving  electric  car  is  not,  in  this  state,  negli- 
genee  per  se.     (Id.) 

24.  Assumption  by  Passenger  of  Bisk — Instruction  Properly  Be- 
fused.— The  trial  court  was  justified  in  refusing  an  instruction  re- 
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quested  in  such  case  by  the  defendant  to  the  effect  that  if  the  plain- 
tiff, for  his  own  convenience,  was  ridin^r  on  the  platform  and  was 
thns  exposed  to  dangers  which  he  would  not  have  incurred  within  the 
car,  and  if  he  could  have  entered  the  car  a  reasonable  time  before  the 
accident  and  remained  inside  until  the  accident,  he  assumed  respon- 
sibility for  the  increased  risks,  and  if  he  was  injured  solely  in  conse- 
quence of  such  increased  risks,  the  verdict  must  be  for  the  defend- 
ant, since  the  requested  instruction  charged  the  plaintiff  with  the 
assumption  of  all  increased  risks,  whereas  the  only  increased  risks  be 
assumed  were  those  occasioned  by  his  position,  and  arinng  from  the 
due  operation  of  the  car;  he  did  not  assume  the  increased  ziska  of 
any  misconduct  of  the  motorman  in  such  operation.     (Id.) 

26.  Sudden  Swaying  ob  Jerk  of  Cab^-Instbuction  Betused. — ^A  re- 
quested instruction,  in  such  case,  that  if  the  plaintiff  was  thrown 
from  the  ear  by  any  swaying  motion  or  sudden  jerk,  ordinarily  inci- 
dent to  the  running  of  cars,  the  verdict  should  be  for  the  defendant, 
was  also  properly  refused,  since  it  implied  that  the  plaintiff  assumed 
the  risk  of  such  a  jerk,  even  if  it  arose  from  the  reckless  operation 
of  the  car  by  the  motorman,  who  had  knowledge  of  the  plaintiff's 
presence  on  the  platform.     (Id.) 

26.  CoNTBiBUTOBT  NsGLiOENCE — ^Ebboneous  Inbtbuotion. — ^An  instruc- 

tion that,  in  effect,  told  the  jury  that  as  matter  of  law,  notwith- 
standing the  passenger's  place  of  added  peril  on  the  platform,  which 
the  plaintiff  had  voluntarily  assumed,  a  legal  presumption  of  negli- 
gence arose  against  the  defendant  by  virtue  of  the  fact  that  the 
plaintiff  sustained  injury,  was  erroneous.     (Id.) 

27.  iNSTBUcnoNs — General  Approval   of. — The   supreme   court's  ap- 

proval generally  of  instructions  is  not  a  specific  approval  of  an 
instruction  not  criticised.     (Id.) 

28.  Action  fob  Death  of  Hailwat  Enqineeb — Defective  Tback — 

Evidence — Presumption. — In  an  action  against  a  railway  com- 
pany, its  mechanical  superintendent,  and  itls  roadmaster,  to  recover 
damages  for  the  death  of  one  of  the  company's  engineers,  who 
was  killed  by  the  derailment  of  an  engine,  which  derailment  waa 
claimed  to  be  due  to  a  defective  engine  and  to  unsound  condi- 
tion of  the  railroad  track,  testimony  of  a  witness  that  he  had  noticed 
engines,  as  they  approached  the  place  where  the  derailment  took 
place,  "wobbling,"  in  a  manner  indicated  by  the  witness  by  panto- 
mime action,  must  be  assumed  by  the  supreme  court  to  have  indi- 
cated an  undue  movement  evidencing  a  bad  condition  of  the  track, 
since  all  reasonable  deductions  from  the  evidence  must  be  indulged 
in  favor  of  a  judgment.     (Neale  v.  Atchison  etc.  By.  Co.,  225.) 

29.  Sufficienct  of  Evidence. — In  this  action  it  is  held  that  the  evi- 

deDce  was  sufficient  to  sustain  a  verdict  for  the  plaintiff.     (Id.) 
SO.  Inspection  of  Track — Question  for  Jury. — Although  evidence  of 
employees  of  the  defendant  in  such  case  tended  to  show  that  shortly- 
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before  the  accident  a  general  inspection  of  the  track  at  the  place 
where  the  accident  occurred'  had  been  made,  and  that  the  switch 
point  near  the  place  of  subsequent  derailment  had  been  very  care- 
fully examined,  it  was  for  the  jury  to  determine  from  all  the  facts, 
including  the  interests  of  the  witnesses  as  employees  of  the  defend- 
ant, whether  the  inspection  had  been  properly  made.     (Id.) 

31.  KxcLUDKD  Eyidsngk— Ebbob  Bbndebed  Habmlbss  bt  Subsequent 

Testimony. — ^After  the  roadmaster,  as  a  witness  for  the  defendants, 
had  testified  that  certain  ties,  broken  in  two  by  the  derailment,  had 
been  removed  and  burned,  because  they  were  unfit  for  further  ser- 
vice, the  court  erred  in  refusing  to  allow  him  to  be  asked  if  that  was 
the  usual  custom  with  ties  rendered  useless  in  that  way,  but  the  de- 
fendants were  not  injured,  since  the  witness  later,  in  speaking  of  the 
section  foreman  who  had  burned  them,  said  he,  the  witness,  had  no 
authority  to  tell  him  to  bum  ties  inspected  by  other  people,  but  it 
was  the  general  custom,  and  he  supposed  the  section  foreman  took 
it  upon  himself  to  burn  them,  knowing  that  it  had  been  the  custom. 
(Id.) 

32.  iNSTBUcynoNS — ^Pbesumptions  as  to  Neolioencjb. — ^Where  in  such 

case  the  court  instructed  the  jury  that  "the  mere  happening  of  the 
derailment,  or  the  death"  of  the  plaintiff,  ''raised  no  presumption 
of  negligence  of  the  defendants,"  and  that  "the  mere  facts  that  the 
engine  was  derailed  and  said"  plaintiff  "was  killed,  taken  alone, 
are  not  to  be  considered  by  yon  as  proof  of  any  negligence  on  the 
part  of  either  or  any  of  the  defendants,''  there  was  no  force  in  the 
contention  by  the  appellants  that  they  were  prejudiced  by  the  use 
of  the  word  "proof*  instead  of  "evidence"  in  the  latter  part  of  the 
instruction.     (Id.) 

33.  Instructions — Duty  as  to  Fubnishinq  ▲  Safe  Tbaok,  Tbackage, 

AND  Ties. — Where  the  court  in  such  case  had  carefully  defined  ordi- 
nary care  and  negligence  and  had  told  the  jury  that  plaintiff  was 
bound  to  prove  negligence  in  order  to  recover,  a  further  instruction 
that  it  was  the  duty  of  the  defendants  "to  have  used  ordinary  care 
in  furnishing  a  safe  track,  trackage,  and  ties  over  which  the  engine" 
was  being  operated,  and  that  a  failure  to  do  so  would  be  negligence, 
"and  if  such  negligence,  if  any,  contributed  to  the  happening  of  the 
accident,  as  a  proximate  cause,"  the  jury  should  find  against  both 
defendants,  or  either  of  them,  if  shown  to  have  been  negligent  in 
that  behalf)  properly  declared  the  law.     (Id.) 

34.  ElLECTBic  Railway  —  Collision  With  Automobile  —  Action  fob 
Death  —  Fbivolous  Appeal  btt  Dependant. — ^Where,  on  appeal 
from  a  judgment  against  an  electric  street  railway  company  for 
damages  for  the  death  of  the  driver  of  an  automobile,  with  which 
one  of  the  defendant's  cars  collided,  the  only  contention  of  the  de- 
fendant is  that  the  deceased  was  guilty  of  contributory  negligence 
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which  prevented  a  recovery,  and  the  evidence  in  the  record  shows 
that  the  ear  was  being  operated  in  a  city  at  a  speed  not  only  greatly 
in  excess  of  the  limit  permitted  by  the  eity  ordinance,  but  at  a  rate 
which  was  in  itself  terrific,  furious,  and  reckless,  and  the  uncon- 
tradicted evidence  of  the  surviving  occupants  of  the  car  shows  a 
lack  of  negligence  on  the  part  of  the  driver,  the  appeal  is  entirely 
without  merit  and  frivolous.  (Levings  y.  Pacific  Electric  By.  Co., 
231.) 

86.  Damages  roB  Fbiyolous  AppeaLi. — On  such  a  state  of  the  record,  a 
clear  case  is  presented  for  the  imposition  of  a  penalty  upon  the 
appellant  for  having  begun  and  prosecuted  a  frivolous  appeal. 
(Id.) 

86.  Employee  and  Emplotse — Injury  to  Employee — Safe  Plage  to 
Work. — In  this  action  against  an  employer  by  an  engineer  employed 
to  run  a  pumping  plant,  for  damages  sustained  by  having  his  hand 
drawn  into  a  cogwheel,  it  is  held  that  the  evidence  warranted  a 
Terdict  that  the  defendant  had  failed  in  his  duty  to  use  ordinary 
care  to  furnish  the  defendant  a  reasonably  safe  place  to  work. 
(Scherer  v.  Danziger,  253.) 

87.  Employers'  Liability  Act  of  1911— Assumption  of  Bisk — ^Neou- 
GENCB  OF  Fellow-servant— CONTRIBUTORY  Neouoence. — ^Under  the 
Employers'  Liability  Act  of  1911  (SUts.  1911,  p.  796),  in  force  at 
the  time  of  the  accident  involved  in  this  case,  the  defenses  of  assump- 
tion of  risk  and  negligence  of  a  fellow-servant  were  not  available 
to  the  defendant  employer,  nor  was  the  plaintiff's  right  of  action 
destroyed  by  his  contributory  negligence,  if  any;  but  if  his  contribu- 
tory negligence  was  slight  and  that  of  the  defendant  employer  gross, 
the  plaintiff  was  still  entitled  to  recover,  the  jury  being  permitted 
to  diminish  the  damages  in  proportion  to  the  amount  of  negligence 
attributable  to  the  plaintiff.     (Id.) 

88.  Alterations  in  Place  of  Work. — ^There  was  no  force  in  the  de- 

fendant's claim  that  the  element  of  danger  was  created  by  altem-. 
tions  in  the  place  for  working,  and  that  these  alterations  were  made 
in  accordance  with  the  plaintiff's  own  suggestions,  since  they  had 
the  approval  of  the  defendant,  and  also  because  the  alterations,  when 
carried  out  in  accordance  with  the  plaintiff's  plan,  included  a  cover- 
ing over  the  cogwheels  into  which  the  plaintiff's  hand  was  dzawn, 
and  this  covering  was  removed  by  the  order  of  the  foreman  under 
whom  plaintiff  was  working.     (Id.) 

89.  Notice  to  Foreman  as  Notice  to  Employer. — The  foreman  in  such 

case  being  in  control  of  the  plant,  his  knowledge  of  the  removal 
of  the  cover  over  the  cogwheels  was  notice  to  his  employer,  the 
defendant.     (Id.) 
40.  Injury  to  Hospital  Patient — Charitabia  Corporation — Articles 
of  Incorporation  not  Conclusive. — Where,  in  an  action  against 
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a  hospital  corporation  for  damages  suffered  bj  a  patient  through 
the  negligence  of  an  employee,  the  defendant  claims  exemption  from 
liability  on  the  ground  that  it  is  a  charitable  corporation,  the 
character  of  the  corporation  is  to  be  determined  not  alone  by  its 
powers  as  defined  in  its  charter,  but  also  by  the  method  of  transact- 
ing business  of  the  hospital.  (Stewart  ▼•  California  Med.  etc  Assn., 
418.) 

41.  Hospital  Operatsd  pob  Pbout — ^Finding  Suppoated  bt  E?mxNOE 
— ^LiABiLiTT. — ^Where  the  evidence,  in  an  action  against  a  hospital 
corporation  for  injuries  sustained  by  a  patient  through  negligence 
of  a  servant,  showed  that  the  hospital  business  of  the  defendant  cor- 
poration waB  conducted  in  the  name  of  the  Bt.  Helena  Sanitarium, 
that  there  was  nothing  to  indicate  that  the  sanitarium  was  conducted 
by  the  defendant,  or  that  any  property  was  ever  conveyed  to  the 
defendant  for  charitable  purposes,  and  the  evidence  showed,  fur- 
ther, that  the  injured  plaintiff  paid  the  full  price  for  her  room 
and  operation  and  treatment  and  was  not  the  recipient  of  any 
charity,  and  that  the  defendant  had  never  treated  any  patients  with* 
out  adequate  consideration,  the  finding  of  the  court  that  the  hospital 
was  in  fact  operated  for  profit  was  supported  by  the  evidence,  even 
though  the  general  purposes  of  the  corporation  were  charitable. 
(Id.)        ^ 

42.  NoNEXSMPTiON  FOB  liiABiLTTY. — ^Where  the  evidence  in  such  case 
shows  and  the  court  finds  that  the  hospital  was  operated  for  profit, 
there  is  no  good  reason  for  exempting  the  corporation  operating 
such  hospital  from  the  liability  incurred  by  other  hospitals  oper- 
ated for  profit.     (Id.) 

43.  Stbeet  Railways — Method  op  Operation — ^Bunninq  in  Unusual 
Direction. — ^In  the  absence  of  a  law  or  ordinance  prescribing  the 
direction  in  which  the  cars  of  a  double  track  street  railway  should 
be  run,  it  was  lawful  to  run  them  in  either  direction,  and  there- 
fore, although  usually  street-cars  travel  on  the  right-hand  track 
in  the  direction  in  which  they  are  going,  it  was  lawful  to  run  them 
in  either  direction,  and  running  a  car  west  on  the  south-side  track 
was  not  negligence  in  law.     (Busch  v.  Los  Angeles  By.  Co.,  536.) 

44.  Evn>KN0X  Bbbuttxng  Nbguobnce — ^Ybbdict  op  Jubt  Conclusive. — 

Where  there  was  evidence  for  the  defendant  rebutting  the  plaintiff's 
claim  of  negligence,  the  fact  that  the  plaintiff's  evidence  contra- 
dicted it  is  not  available  for  reversal  of  a  judgment  on  appeal,  the 
verdict  of  the  jury  on  that  subject  being  conclusive  in  the  appellate 
tribunal     (Id.) 

45.  Conteibutobt  NEQUGENCifr— Verdict  not  Contrast  to  Eyidbnox. — 

Where  there  was  evidence  tending  to  show  that  the  plaintiff,  who 
was  driving  an  automobile  when  it  was  struck  by  the  defendant's 
street-car,  could,  by  the  exercise  of  ordinary  care,  have  stopped  her 
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ear  in  time  or  guided  it  bo  as  to  avoid  the  eolliBlon,  a  Terdiet  finding 
her  guiltj  of  contributory  negligence  was  not,  aa  a  matter  of  law, 
oontrary  to  the  evidence.     (Id.) 

46.  Pleading   Gontbibutobt   Nbguoenob — Theory  on  Which   Thai. 

OoNDUCTED. — Where,  in  an  action  against  a  street  railway  company 
for  damages  sustained  by  the  defendant  in  a  collision  between  on« 
of  the  defendants  street-cars  and  the  plaintiff's  automobile,  the  trial 
was  conducted  throughout  upon  the  theory  that  contributory  negli- 
gence of  the  plaintiff  was  properly  alleged  and  that  the  fact  was  in 
issuoi  it  cannot  be  claimed  on  appeal  that  the  plea  was  insufficient. 
(Id.) 

47.  iNSTBucnoNs — ^No  FusuMPnoN  ov  Nbougbncb— Bkb  Ipsa  Loqui- 

tur— Inapplicabilitt  op  Bulb. — In  such  an  action  an  instruction 
that  "the  fact  that  there  was  a  collision  between  the  automobile  in 
which  the  plaintiff  was  riding  and  the  street-car  of  the  defendant 
does  not  raise  a  presumption  of  negligence  against  defendant/'  was 
not  erroneous,  the  maxim  "res  ipia  loquitur,'*  not  applying  in  such 
cases.  (Id.) 
46.  Ordinary  Cabs  on  thb  Part  ov  Pbbsons  TJsino  Stbxbt. — An  in- 
struction in  such  action  to  the  effect  that  a  motorman  operating  a 
ear  at  a  reasonable  speed  has  a  right  to  assume  that  other  persons 
using  the  street  will  exercise  ordinary  care,  and  will  see  that  which 
is  plainly  to  be  seen,  is  not  erroneous,  since  it  does  not  assume  that 
the  ear  was  plainly  to  be  seen,  but  merely  states  that,  if  it  was 
plainly  to  be  seen,  the  motorman  had  a  right  to  expect  that  the 
plaintiff  would  see  it,  leaving  the  jury  to  determine  from  the  eri- 
dence  whether  or  not  it  was  plainly  to  be  seen.     (Id.) 

49.  TiBLDiNG  Bight  op  Way— Duty  op  Automobilb  Dbivebs.— There 

was  no  error  in  instructing  the*  jury  that  it  is  the  duty  of  drivers  of 
automobiles  along  a  street  on  which  there  is  a  street-car  track  to 
yield  the  right  of  way  to  street-cars  when  they  can  reasonably  do  so. 
(M.) 

50.  Special  and  Partioui<ab  Cabb — ^Instbuotion  Pbopebly  Bbpusbd. — 

An  instruction  that  when  running  a  car  in  a  direction  opposite  to 
that  usually  taken  on  the  south  track  the  motorman  must  use  "spe- 
cial and  particular  care"  was  properly  refused,  "reasonable  and  ordi- 
nary care,"  under  the  existing  circumstances,  being  the  standard 
required  of  a  streei-car  company  lawfully  operating  ita  eaia  on  the 
street.     (Id.) 

51.  Personal    Injubies  —  Juby    Tbial — Direotbd    YtBDicr,    Whbn 

Proper. — The  existence  or  nonexistence  of  negligence  is  ordinarily 
a  question  of  fact  to  be  determined  by  a  jury;  but  the  court  may 
withdraw  the  case  from  the  jury  and  direct  a  verdict  where  the 
evidence  is  undisputed,  or  is  of  such  conclusive  character  that  the 
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court,  in  the  exercise  of  a  sound  judicial  discretion,  would  be  com- 
pelled to  set  aside  a  verdict  returned  in  opposition  to  it.  (Diamond 
▼.  Weyerhaeuser,  540.) 

62.  Collision  of  Automobile  With  Waoon  —  Directed  Veedict  foe 
Defendant. — In  an  action  for  damages  for  personal  injuries  claimed 
by  the  plaintiff  to  have  been  sustained  through  the  wagon  in  which 
she  was  riding  having  been  struck  by  an  automobile  driven  by  the 
defendant,  evidence  examined  and  found  to  justify  the  action  of  the 
trial  court  in  withdrawing  the  case  from  the  jury,  and  directing  a 
verdict  for  the  defendant.     (Id.) 

53.  Evidence — ^Burden  of  Proof  of  Negligence. — In  such  action  the 
burden  of  proving  negligence  was  on  the  plaintiff.     (Id.) 

54.  Negugence  not  Inferred  rom  Injury. — In  such  cases  negligence 
is  not  to  be  inferred  from  the  mere  fact  of  injury.     (Id.) 

55.  Municipal  Speed  Ordinance — ^Evidence  of  Violation. — Where  the 
violation  of  a  municipal  ordinance  by  propelling  an  automobile  at  an 
unlawful  or  excessive  speed  is  relied  on  to  sustain  a  charge  of  negli- 
gence, such  expressions  by  witnesses  as  that  the  automobile  was 
"going  pretty  fast,"  "very  fast,"  and  the  like  are  merely  relative, 
and  entirely  too  uncertain  to  serve  as  a  basis  for  finding  that  the 
speed  was  over  twenty  miles  an  hour,  or  that  it  was  in  excess  of  the 
mte  dictated  by  the  demands  of  ordinary  prudence.     (Id.) 

56.  Fall  Under  EIlectric  Train — Cause  of  Accident — Conflict  of 
Evidence — Appeal. — In  an  action  for  damages  for  personal  injuries 
sustained  from  being  run  over  by  one  of  the  cars  of  an  electric  train, 
where  the  evidence  is  in  substantial  conflict  as  to  whether  the  injury 
was  occasioned  by  the  starting  of  the  train  before  plaintiff  had  fully 
boarded  it,  or  through  an  attempt  to  board  the  train  while  in  motion, 
the  finding  of  the  jury  is  conclusive  on  appeaL  (Hanton  v.  Pacific 
Electric  By.  Co.,  616.) 

57.  Evidence  —  Impeachment  of    Witness  —  Previous    Opinion.-— In 

such  an  action,  where  the  obvious  purpose  of  the  plaintiff  in  in- 
troducing the  testimony  of  a  witness  to  the  accident  was  to  have 
the  jury  draw  the  inference  that  the  plaintiff  had  time  enough 
at  the  rapid  gait  he  was  moving  to  go  a  stated  distance  and  pro- 
ceed to  board  the  train  before  it  started,  it  was  proper  to  permit  the 
defendant  on  cross-examination  to  show  a  statement  made  by  tlie 
witness  that  she  was  sure  plaintiff  did  not  have  time  to  reach 
the  steps  and  get  on  the  car  before  it  started,  notwithstanding  the 
statement  was  but  an  expression  of  an  opinion.     (Id.) 

58.  Preponderance  of  Evidence  —  Number  of  Witnesses  —  Instruc- 

tion.— An  instruction  that  while  one  witness  was  sufficient  to  estab- 
lish a  fact  in  a  civil  case,  the  jury  was  nevertheless  to  bear  in  mind 
*he  number  of  witnesses  testifying  for  or  against  any  issue  of  fact 
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in  determining  where  the  preponderance  of  proof  rested,  was  not 
erroneous  where  the  jury  was  also  instructed  that  by  a  preponderance 
of  evidence  was  not  necessarily  meant  a  greater  nomber  of  wit- 
nesses, and  if  the  plaintiff  had  proven  his  case  by  such  evidence  as 
constituted  and  produced  conviction  in  the  minds  of  the  jury,  tSien 
he  had  proven  his  case  by  a  preponderance  of  the  evidence.     (Id.) 

59.  Attempt  to  Boabi^  Car  —  Contkibutobt  Nsoliqsnob  —  Instkuo- 

TiON — Thsobt  or  Case. — In  such  an  action,  an  instruction  that  if 
plaintiff  attempted  to  board  a  moving  car  and  was  injured  as  a 
direct  or  proximate  consequence  thereof,  then  he  was  guilty  of  con- 
tributory negligence  and  could  not  recover,  is  not  erroneous,  in 
failing  to  insert  the  word  "negligently"  before  the  word  "attempt," 
where  the  theory  of  the  plaintiff  was  that  he  attempted  to  board 
a  standing  car  and  that  it  was  negligently  started  before  he  bad 
fully  boarded  the  same.     (Id.) 

60.  Collision  Between   Elbotbig  Cab  and   Automobilb  —  Injttbt  to 

Guest  in  Automobile  —  Exebgise  op  Cabb  by  Gubst  —  Question 
roB  JuBY. — In  an  action  for  damages  for  personal  injuries  received 
in  a  collision  between  an  electric  railway  car  and  an  automobile 
in  which  plaintiff  was  riding  as  a  guest,  the  question  whether  the 
plaintiff  was  negligent  in  riding  in  the  automobile  while  it  was 
being  driven  at  an  excessive  rate  of  speed  without  herself  taking 
any  precautions  to  ascertain  whether  or  not'  the  car  was  approach- 
ing, is  one  for  the  jury  under  proper  instructions  by  the  court. 
(Nichols  V.  Pacific  Electric  By.  Co.,  630.) 

61.  Cbedibility  of  Witnesses — Instbuction. — ^The  general  instruction 
in  this  case  as  to  jury's  duty  in  judging  the  facts  and  the  credibility 
of  witnesses  is  approved.     (Id.) 

6^  Belief  of  Testimony. — The  statement  of  such  instruction,  '^ou 
are  not  bound  to  believe  the  testimony  of  any  witness  unless  such 
testimony  imports  verity  and  establishes  conviction  in  your  minds," 
is  to  be  considered  as  a  part  of  the  whole  instruction,  and  means 
that  the  jury  is  never  bound  in  law  to  believe  the  testimony  of  any 
witness  that  they  do  not  in  fact  believe.     (Id.) 

63.  Contbibutoby  Negliqencb— Considebation  of  all  the  Evidence. — 

The  question  of  contributory  negligence  is  to  be  determined  from 
all  the  evidence  in  the  case.     (Id.) 

64.  Negligence  of    Dbiveb  —  Instbuction. — ^Where    both  the  railway 

company  and  the  driver  of  the  automobile  are  defendants,  and  a 
verdict  is  rendered  against  both  on  the  ground  of  negligence,  the 
former  cannot  complain  of  an  instruction  concerning  the  drivo'a 
negligence  as  being  too  favorable  to  the  driver,  since  his  negligence 
is  not  imputable  to  the  plaintiff.     (Id.) 
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65.  DuTT  OF  Dbitek  Towakd  Guest. — The  driver,  a  carrier  of  personB 

without  reward,  owes  to  the  guest  the  duty  to  use  a  reasonable  degree 
of  eare  for  the  safety  of  such  guest.     (Id.) 

66.  Death  of  Bot  from  Fau«  from  Freight-oar  —  Misoonduot  of 
Brakeman — Contributory  Negugencb — Instruction.— In  an  ac- 
tion to  recoyer  damages  for  the  death  of  a  boy  of  the  age  of 
fifteen  years  alleged  to  have  been  caused  by  the  negligent  and  willful 
misconduct  of  a  brakeman  of  a  railroad  company  in  ejecting  him 
from  an  iron  ladder  on  the  side  of  a  freight-car  upon  which  he  was 
riding  without  permission,  by  reason  whereof  he  fell  in  front  of  a 
passing  switch-engine  and  was  killed,  an  instruction  that  the  deceased 
could  not  be  charged  with  contributory  negligence  for  not  having 
waited  for  a  more  safe  place  to  alight  if  the  jury  should  find  that 
from  acts  and  conduct  of  the  brakeman  the  boy  had  reason  to  be- 
lieve that  force  would  be  used  to  eject  him  and  that  he  jumped  by 
reason  of  such  belief,  is  not  erroneous,  where  the  testimony  on  behalf 
of  the  plaintiff  showed  that  tSie  hold  of  the  deceased  was  released  by 
reason  of  the  fact  that  his  fingers  were  stamped  upon,  or  because 
the  brakeman  was  stamping  near  his  fingers  and  threatening  to 
stamp  upon  them.     (Bowdoin  v.  Southern  Pacific  Co.,  634.) 

67.  Degree  of  Care   Bequired   of   Boy  —  Instruction.  —  The   court 

properly  instructed  the  jury  that  a  boy  of  fifteen  years  of  age 
would  not  be  expected  to  use  that  degree  of  judgment  and  discretion 
which  would  be  expected  and  required  of  an  adult.     (Id.) 

68.  Collision  Bttween  Motorcycle  and  Automobilb — Pleading  — 

Sufficiency  of  Complaint. — In  an  action  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  in  a  collision  between  the 
motorcycle  on  which  he  was  riding  and  an  automobile  which  defend- 
ant was  driving,  the  allegation  in  the  complaint  that  l^e  defendant 
negligently  and  carelessly  drove  his  automobile  with  great  force  and 
violence  against  the  plaintiff  and  thereby  hurled  him  to  the  ground 
is  a  sufficient  statement  of  negligence.     (Opitz  v.  Schenck,  636.) 

69.  Defective  Pleading  of  Oty  Ordinance  —  When    Immaterial. — 

The  defective  pleading  of  an  ordinance  relied  on  as  additional  evi- 
dence in  proof  of  negligence,  or  a  failure  to  allege  its  existence  at 
the  time  of  the  accident,  or  at  all,  is  immaterial,  in  view  of  an  allega- 
tion of  negligence  in  general  terms.     (Id.) 

70.  Findings — ^Proximate  Cause  of  Accident— Want  of  Inconsist- 

ency.— There  is  no  inconsistency  in  a  finding  that  the  proximate 
cause  of  the  accident  was  the  "cutting"  of  a  corner  by  the  defend- 
ant, and  one  that  such  cause  was  defendant's  traveling  at  a  speed 
of  more  than  fifteen  miles  an  hour  in  turning  from  one  street  into 
another,  since  both  acts  might  have  been  contributing  proximate 
causes  of  the  accident.     (Id.) 
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71.  Injury  to  Oileb  on  Traotoh — ^Dbgkbe  of  NEGuasNCi  UNDsa  Bosb- 
BERBT  Act — QxTESTiON  FOB  JuBY. — In  an  action  for  personal  in- 
juries received  by  a  person  employed  as  an  oiler  on  a  caterpillar 
tractor,  the  question  as  to  whether  the  plaintiff,  who  had  little 
experience  with  machinery  and  who  was  required  to  oil  the  ma- 
chinery while  in  motion,  was  guilty  of  such  ^oss  negligence  as 
to  prevent  recovery  under  the  Boseberry  Act  (Stats.  1911,  p.  796), 
in  inserting  his  hands  among  moving  partis  of  the  machinery  to  clean 
oil  nipples,  in  view  of  his  inexperience  and  the  directions  of  his 
superior,  was  for  the  jury.     (MoGuire  v.  Miller  &  Lux,  Inc.,  640.) 

72.  DiscovEBY   OF  Dbfbctiyb  On*  Nipples — Question  fob  Juby. — In 

such  an  action,  the  question  whether  the  defect  in  the  oil  nipples 
of  the  tractor  was  one  which  the  plaintiff's  employer  should  have 
discovered  in  the  exercise  of  reasonable  care  before  attention  was 
called  thereto  by  the  plaintiff,  was  for  the  jury.     (Id.) 

73.  Bepaib  of  Defect  by  Employeb^-<2ue8TIon  fob  Juby. — In  sneh  an 

action,  the  question  whether  the  employer  should  have  repaired  the 
defect  in  the  oil  nipples  before  intrusting  the  cleaning  thereof  to 
plaintiff,  was  for  the  jury.     (Id.) 

74.  Pleading — Sufficiency  of  Complaint. — ^In  an  action  for  personal 

injuries  a  complaint  which  inferentially  and  by  way  of  reeit&l  aven 
that  the  defendant's  negligenee  caused  the  injuries  is  sufficient  as 
against  general  demurrer.     (Id.) 

75.  Collision  Between  Motobcyclb  and  Automobile — ^Violation  of 

State  Law — ^Evidenck-^Appeal.— Where,  in  an  action  for  dam- 
ages for  personal  injuries  suffered  by  plaintiff  in  a  collision 
upon  a  county  highway  between  a  motorcycle  side-car  in  which 
she  was  riding  and  an  automobile  operated  by  defendant,  there  was 
sufficient  direct  evidence  to  sustain  the  plaintiff's  contention  that 
the  proximate  cause  thereof  was  that  the  defendant  was  violating 
the  state  law,  this  evidence  is  sufficient  to  support  a  verdict  in 
plaintiff's  favor.     (Wiley  v.  Young,  681.) 

76^  Pleading — Capacfty  of  Plaintiff — Guest  of  Dbtveb. — ^In  such  an 
action,  it  was  not  necessary  for  the  complaint  to  show  whether  plain- 
tiff was  riding  in  the  side-car  of  the  motorcycle,  as  a  guest  or 
otherwise,  since  such  question  was  germane  only  to  the  defense  of 
contributory  negligence,  which  being  an  affirmative  defense,  was 
required  to  be  set  up  by  the  defendant.     (Id.) 

77.  Neougence  of  Dbiveb  of  Motobcyclb — ^Liability  of  Plaintiff — 
Instbuction. — It  was  not  error  to  refuse  to  instruct  the  jury  that  if 
they  believed  that  the  plaintiff  selected  as  a  driver  the  person  shown 
to  have  been  operating  the  motorcycle  at  the  time  of  the  accident, 
and  directed  or  assisted  in  directing  his  movements,  which  con- 
tributed to  placing  the  motorcycle  in  peril  and  to  eausing  the  in- 
jury, the  plaintiff  is  responsible  for  the  negligenee  of  the  driver, 
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since  if,  as  claimed  and  proyed,  the  plaintiff  was  riding  as  a  gnest, 
she  was  not  responsible  for  his  negligence,  even  if  she  selected  him 
as  her  host.     (Id.) 

78.  Knowledqs  or  DBivsa's  Habitual  Neouoencb — ^Instkuotion. — It 

was  not  error  to  refuse  to  instruct  the  jury  that  if  they  believed 
that  plaintiff  knew  or  had  reason  to  believe  that  the  driver  of  the 
motorcycle  was  usually  careless  or  negligent  in  the  operation  of  the 
same,  before  she  accompanied  him  on  the  occasion  of  the  accident, 
the  plaintiff  was  chargeable  with  any  negligent  acts  of  the  driver. 
(Id.) 

79.  Standabd  Of  CoNDUOT  OF  Persons  in  Great  Psbil— Instruotion. — 

In  such  an  action,  an  instruction  with  reference  to  the  duty  of  per- 
sons in  great  peril  which  was  correct  in  point  of  law  was  properly 
given  where  the  collision  was  shown  to  have  occurred  in  broad  day- 
light and  each  party  involved  was  in  plain  view  of  the  other.     (Id.) 

80.  Lack  or    Gontributort    Negliosnce  —  Instruction. — In  such  an 

action,  an  instruction  that  if  the  jury  believed  that  at  the  time  of 
the  collision  the  defendant  did  not  use  ordinary  care  to  avoid  the 
accident,  and  the  injuries  plaintiff  received  were  caused  by  such 
want  of  ordinary  care  on  the  part  of  defendant  without  any  con- 
tributory negligence  on  the  part  of  plaintiff,  or  those  lawfully  in 
charge  of  her,  then  plaintiff  was  entitled  to  a  verdict,  is  not  sub- 
ject to  criticism  on  the  part  of  the  defendant  for  uncertainty,  from 
the  use  of  the  phrase  "or  those  lawfully  in  charge  of  her,"  as  the 
instruction  was  made  thereby  less  favorable  to  plaintiff.     (Id.) 

81.  Measure  of  Damages— Future  Pain  and  Buffering.— In  such  an 

action,  the  court  properly  instructed  the  jury  that  in  considering 
damage  for  pain  and  suffering,  they  were  to  take  into  consideration 
the  pain  and  suffering  caused  at  the  time  of  the  accident  and  also 
that  which  was  reasonably  certain  to  be  endured  in  the  future,  if  any, 
as  the  result  of  the  accident.     (Id.) 

82.  FixiNo  of  Damages  for  Pain  and  Suffering — ^Instruction. — An 

instruction  that  it  was  not  necessary  that  any  of  the  witnesses 
should  have  expressed  an  opinion  as  to  the  amount  I6f  damages  for 
pain  and  suffering,  but  that  the  jury  might  fix  the  same  as  their 
discretion  dictated  in  connection  with  their  own  knowledge  and  ex- 
perience in  the  affairs  of  life,  and  according  to  the  facts  and  cir- 
cumstances of  the  case,  was  properly  given.     (Id.) 

83.  Death  in  Olbabino  Premises  of  Mob — Pleading — ^Insufficiency 
OF  General  Allegation. — In  an  action  for  damages  for  the  death 
of  a  person  employed  by  defendants  to  assist  the  sheriff  and  his 
deputies  in  clearing  defendants'  premises  of  a  dangerous  mob, 
it  is  essential  to  the  statement  of  a  cause  of  action  to  allege  that 
the  negligence  of  the  defendants   proximately  contributed  to   the 
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death,  and  the  complaint  is  not  assisted  in  this  respect  bj  the  general 
allegation  that  the  death  was  caused  by  the  gross  negligence  of  the 
defendants.     (Manwell  y.  Durst,  752.) 

M.  Chabob  ov  Negligenob  in  General  Teems — Meaning  of  Bulb. — 
Wbile  it  is  tme,  under  the  rule  in  force  in  this  state  and  in  most 
jurisdictions,  that  negligence  maj  be  charged  in  general  terms,  that 
rule  simply  means  that  what  was  done  being  stated,  it  is  sufficient 
to  say  it  was  negligently  done,  without  stating  the  particular  omission 
which  rendered  the  act  negligent;  and  it  must  appear  from  the  facts 
averred  that  the  negligence  caused  or  contributed  to  the  injury. 
(Id.) 

85.  Nbguobnob  in  Employment  or  Deceased^ iNsmmasNCT  of  Com- 
plaint.— In  an  action  for  damages  for  the  death  of  a  person  em- 
ployed by  defendants  to  assist  the  sheriff  and  his  deputies  in  clearing 
defendants'  premises  of  a  dangerous  mob,  negligence  in  the  employ- 
ment is  not  shown  where  it  does  not  appear  from  the  complaint  that 
the  defendants  were  legally  responsible,  or  otherwise,  for  the  ex- 
istence of  the  mob,  and  there  is  no  suggestion  in  the  pleading  even 
by  implication  that  defendants  concealed  anything  from  the  deceased 
pertaining  to  the  conditions,  or  did  not  fully  inform  him  in  regard 
thereto,  or  that  deceased  was  not  cognizant  of  the  entire  situation 
and  danger  incident  to  the  employment.     (Id.) 

S6.  Clearing  of  Pbemises  of  Mob^Bioht  to  Emplot  Persons  for. — 
Property  owners  have  the  right  to  employ  persons  to  assist  them 
in  clearing  their  premises  of  a  dangerous  mob,  even  though  ih% 
aervice  to  be  rendered  is  a  dangerous  one.     (Id.) 
See  Physician  and  Patient,  1,  2. 

NEGOTIABLE  INOTEUMENTa 

1.  Bonds  and  Coupons.— -Bonds  and  coupons  of  a  corporation  whieli 
state  on  their  face  that  they  are  secured  by  trust  deeds  or  mort- 
gages, although  payable  to  bearer  and  transferable  by  delivery,  were 
not  negotiable  insttuments,  as  that  term  was  defined  in  sections  308S 
and  3093  of  the  Civil  Code,  prior  to  amendment  of  those  sections 
in  1915.     (Crocker  Nat.  Bk.  v.  Byrne  4^  McDonnell,  329.) 

2.  Passing  op  Title  by  Deliveby — ^Negotiability'. — The  fact  that  title 

to  a  bond  or  note  payable  to  bearer  may  be  passed  by  delivery  does 
not  make  it  a  "negotiable  instrument"  within  the  meaning  of  the 
Civil  Code,  nor  within  the  meaning  of  that  term  as  used  in  the  deei* 
sions,  which  except  negotiable  instruments  from  the  general  ruld 
regarding  sales  by  a  finder  or  a  thief.  (Id.) 
8.  Assignment  fob  Secubity-^Consideration — Pre-ezistino  Debt.— 
Under  the  rule  established  in  this  state,  an  assignment  of  a  nego- 
tiable instrument  before  maturity  as    collateral  security  for  pre- 
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ezuting  debt  constitutes  an  indorsement  for  a  valuable  consideration 
snffieient  to  protect  the  purchaser  thereof  under  the  law-merchant 
against  defenses  to  the  note  of  which  he  has  no  notice  at  the  time 
of  the  indorsement.     (Pezzoni  v.  Qreenwell,  649.) 

4.  Promissory  Note — Assignment — SurnciENCY  of  OoNsiDERimoN — 
Findings. — In  an  action  hj  the  maker  to  cancel  a  promissory  note, 
negotiable  in  form,  on  the  ground  that  her  signature  was  obtained 
without  consideration  and  hj  fraud,  where  the  OYidence  showed 
that  the  payee  indorsed  the  note  before  maturity  as  collateral 
security  for  the  payment  of  an  installment  of  one  hundred  dollars 
past  due  from  him  to  another  on  a  contract  for  the  purchase  of 
an  automobile,  that  the  installment  was  never  paid,  that  the  auto- 
mobile was  thereafter  wrecked  and  sold  for  a  sum  which  was  credited 
on  the  contract  to  purchase,  the  trial  court  was  warranted  in  finding 
that  the  note  was  indorsed  as  collateral  security  for  the  payment 
of  the  installment  due  on  the  contract  and  for  no  other  claim,  but 
was  not  warranted  in  finding  that  it  was  assigned  without  any 
valuable  consideration.  (Id.) 
See  Promissory  Noten. 

NEW  TRIAL. 

1.  Ebbor  in  Bulino  cm  EvmsNOE.— Where  the  trial  eourt,  after  8ns< 
taining  an  objection  to  the  introduction  of  any  evidence  on  the 
part  of  the  plaintiff,  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  granted  a  motion 
for  judgment  on  the  pleadings,  the  court's  ruling  on  the  exclusion 
of  evidence  was  reviewable  as  an  alleged  ''error  in  law  occurring  at 
the  trial,"  and  the  superior  court  had  jurisdiction  to  pass  upon  a 
motion  for  a  new  ttial.     (Stow  v.  Superior  Court,  140.) 

2.  Immaterial  Finding — ^Want  of  Evidence. — A  new  trial  will  not 

be  granted  for  want  of  evidence  to  sustain  immaterial  findings. 
(Benoist  v.  Benoist,  234.) 

8.  Order  Granting  —  Eppect  on  Defendants  in  Dbpault.  —  As  to 
defendants  in  a  foreclosure  case  who  did  not  appear,  and  as  to 
whom  defaults  were  duly  entered,  followed  by  the  findings  and 
decree  of  the  trial  court  in  conformity  with  the  averments  and 
prayer  of  the  complaint,  which  decree  has  become  final,  there  need 
be  and  can  be  no  retrial  of  the  case,  upon  an  order  granting  the 
motion  of  other  defendants  for  a  new  trial,  since,  as  to  these  de- 
fendants in  default,  there  are  no  issues  which  remain  to  be  tried, 
the  judgment  itself  being  conclusive  of  every  fact  which  has  been 
determined  against  them.  (Mercantile  Trust  Co.  v.  Supreme  Court, 
512.) 

OLXXVni  0«1.— 68 
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NEW  TRIAL  (Continued). 

4.  8EPAitATE  Motions  or  Sevek^l  Defendants — ^Motion  on  Bkhalv 
OF  One  Set  of  Defendants  Granted — Effect  of  Revebsal  of 
Obdeb. — Where,  in  a  foreclosure  suit,  separate  motions  for  a  new 
trial  were  made  bj  several  sets  of  defendants,  the  motion  of  one 
defendant  being  addressed  to  that  portion  of  the  finding  and  deeree 
of  the  trial  court  which  subordinated  the  interests  of  the  moving 
defendant  in  portions  of  the  mortgaged  property  to  the  lien  of  the 
plaintiff's  mortgage,  and  that  motion  was  granted  by  the  trial  court 
but  the  order  was  afterward  reversed  by  the  supreme  court,  which 
latter  court,  however,  affirmed  an  order  of  the  trial  court,  granting 
tiie  motion  of  an  intervener  for  a  new  trial  upon  other  issues  spe- 
cially tendered  by  a  cross-complaint  in  intervention,  there  need  be 
and  can  be  no  retrial  of  the  case  as  to  the  defendant  or  set  of  de- 
fendants first  mentioned,  for  the  original  judgment,  as  to  them, 
having  been  restored  and  become  a  finality  by  the  reversal  of  the 
order  granting  a  new  trial,  there  are  no  issues  as  to  them  remaining 
to  be  tried.     (Id.) 

5.  Intervention— General  Order  Granting  Motion  fob  New  Tbial 
OF  AN  Intervener — Issues  to  be  Tried  Restricted. — ^Where,  in  such 
case,  an  intei^vener  moved  for  a  new  trial  of  certain  issues  which 
aiose  out  of  the  averments  of  the  cross-complaint  in  intervention  of 
such  intervener  and  the  answers  thereto  of  defendants  whom  the 
intervener  had  caused  to  be  brought  in,  which  issues  had  been  de- 
cided against  the  intervener,  and  the  trial  court  made  a  general 
order  granting  a  new  trial  on  the  said  motion  of  the  intervener,  and 
the  last-mentioned  order  was  affirmed  by  the  supreme  court,  such 
general  order  granting  a  new  trial  could  not  be  construed  or  held 
to  be  any  broader  than  the  motion  which  formed  its  predicate,  nor 
than  the  issues  which,  in  said  motion,  it  was  urged  the  trial  court 
had  erroneously  determined.     (Id.) 

6.  Foreclosttrx — Amount  of  Indebtedness — Oounskl  Fees. — ^Wh^e, 
in  an  action  for  the  foreclosure  of  a  trust  mortgage  securing  a 
bonded  indebtedness,  the  findings  of  the  court  determined  the  amount 
of  the  indebtedness,  and  based  on  this  finding  determined  the  amount 
reasonable  to  be  awarded  to  the  plaintiff  as  counsel  fees,  a  subse- 
quent order  granting  a  new  trial  generally  reopened  both  of  these 
questions  for  retrial.     (Id.) 

7.  Prohibition — Application  to  Restrict  Retrul  of  Issues  on  a  New 

Trial — Assumption  by  Suprsme  Court  as  to  Action  bt  SuPERiaB 
Court. — Where  the  supreme  court  in  deciding  appeals  from  sepa- 
rate orders  granting  and  denying  new  trials  in  behalf  of  several 
defendants  has,  by  the  affirmance  of  one  of  the  orders  granting  a 
new  trial  in  favor  of  an  intervener,  left  certain  issues  in  a  fore- 
closure suit  to  be  retried,  such  issues  not  affecting  the  right  of  the 
plaintiff  to  foreclose,  but  relating  solely  to  the  rights  of  different 
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NEW  TRIAL  (Continued). 

holders  of  bonds  to  participate  in  the  proceeds  of  the  foreclosure 
sale,  and  thereafter  application  is  made  to  the  supreme  court  by  the 
plaintiff  in  the  foreclosure  suit  for  a  writ  of  prohibition  to  restrain 
the  superior  court  from  proceeding  with  the  new  trial,  upon  aver- 
ments in  the  application  for  preventive  relief  that  the  superior  court 
and  the  judge  thereof  will,  unless  restrained,  "proceed  to  retry  all 
the  issues"  arising  in  said  cause  against  each  and  all  the  defend- 
ants, and  that  the  plaintiff  will  be  compelled  to  incur  large  expense 
in  the  retrial  of  said  cause,  the  supreme  court,  in  the  absence  of  a 
positive  showing  to  the  contrary,  must  assume  that  the  trial  court, 
upon  the  retrial,  will  be  guided  and  governed  by  the  appellate 
decision.     (Id.) 

8.  PmnnoN  foe  Writ  —  Averment  of  Oonclusion  Inconsistent 
With  Faots. — ^Where,  under  the  decision  of  the  supreme  court  in 
affirming  an  order  granting  a  new  trial  of  a  foreclosure  suit  on  the 
motion  of  an  intervener,  the  only  issues  arising  or  existing  are  those 
which  different  holders  of  bonds,  purporting  to  be  secured  by  the 
trust  deed,  under  foreclosure,  have  created  as  between  themselves 
by  the  cross-pleadings  in  the  case,  and  with  which  the  trial  court 
was  dealing  in  its  order  granting  a  new  trial,  an  averment  in  a  peti- 
tion by  the  plaintiff  to  the  supreme  court  for  a  writ  of  prohibition 
to  the  effect  that  the  trial  court  "proposes  to  retry  all  the  issues 
arising  in  said  cause  under  plaintiffs'  said  amended  complaint  as 
against  each  and  all  of  the  defendants  therein  named"  was  the  state- 
ment of  a  condition  which  could  not  possibly  exist,  and,  therefore, 
it  did  not  sufficiently  appear  from  the  petition  that  the  trial  court 
was  proposing  to  try  any  other  issues  than  those  existing  in  the  case, 
in  its  then  present  state.     (Id.) 

&.  Newly  Disootebed  Evidence — Impeachment. — ^A  new  trial  on  the 
ground  of  newly  discovered  evidence  is  not  granted  where  the  only 
▼alue  of  the  newly  discovered  testimony  is  as  impeaching  evi- 
dence    (Hanton  v.  Pacific  Electric  Ry.  Co.,  616.) 

See  Appeal,  1-3,  12,  37,  38;  Estates  of  Deceased  Persons,  12; 
Libel,  7;  Wilhi,  8,  4. 

NONSUIT. 

TBiAir->lNTENDMENTS  IN  Favoe  OF  PuLiNTiFT. — On  a  motion  for  a  non- 
suit the  plaintiff  must  be  given  the  benefit  of  every  piece  of  evidence 
which  tends  to  sustain  his  averments,  and  such  evidence  must  be 
viewed  in  the  light  most  favorable  to  plaintiff's  claims.  (Anderson 
v.  Wickliffe,  120.) 
Bee  Estates  of  Deceased  Persons,  7,  8;  Judgments,  5;  Mines  and 
Minerals,  1;  Negligence,  11. 

NONUSEIU    See  Waters  and  Water  Bights,  7. 
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NOTICE. 

1.  Peematuee  Notice  of  Entry  of  Judgment. — Where  on  December 
7,  1914,  notice  of  entry  of  judgment  was  served,  giving  the  date 
of  entry  as  December  3d,  but  in  fact  judgment  was  not  entered 
until  December  18th,  the  notice  was  premature  and  ineffectual  for 
any  purpose.  (North  American  etc.  Co.  y.  Outer  Harbor  etc  Co., 
406.) 

2.  OoNSTRUCTiTx  NoTici  —  POSSESSION. — ^Possession  is  eonstruetiy* 
notice  to  a  purchaser  of  land  at  an  execution  sale,  sufficient  to  pat 
him  on  inquiry  as  to  the  rights  of  the  person  in  possession  and 
those  under  whom  he  is  claiming.     (Whitney  ▼.  Siierman,  435.) 

See  Appeal,  20,  21;  Building  Contracts,  1-3;  Corporations,  9; 
Deeds,  14;  Disbarment,  6;  Mechanics'  Liens,  1,  2;  Negligenee^ 
89;  Trust  Deed,  1,  8,  4. 

OFFICE  AND  OFFICEBS. 

1.  Misconduct  in  Oitigb  —  Bemoyil  Pbocbedinos — Los  Anoeli8 
County  Chaster — County  Teeasureb — General  Law  Applicablb 
— Penal  Code  Section. — The  proceedings  provided  by  section  758 
et  seq.  of  the  Penal  Code  for  the  ''removal  of  ciyil  officers  otherwise 
than  by  impeachment,'*  and  not  the  proceedings  prescribed  by  the 
Los  Angeles  County  charter  which  went  into  force  in  June,  1913 
(Stats.  1913,  p.  1484),  are  applicable  to  a  proceeding  to  remove,  for 
misconduct  in  office,  a  county  treasurer  of  Los  Angeles  County,  who, 
before  the  charter  took  effect,  namely,  in  November,  1910,  was 
elected  for  a  term  of  four  years,  commencing  on  the  first  Monday 
of  January,  1911,  since,  although  the  charter  made  the  office 
of  county  treasurer  appointive  instead  of  elective,  and  placed  it  in 
the  classified  service,  section  7%  of  article  XI  of  the  constitution 
authorizing  counties  to  frame  charters,  and  the  Los  Angeles  Cbunty 
charter,  framed  under  that  provision,  alike  provided  in  substance 
that  such  charter  should  not  affect  the  tenure  of  office  of  any  oif 
the  elective  officers  of  the  county,  but  that  they  should  continue  to 
hold  their  respective  offices  until  the  expiration  of  the  term  for 
which  they  were  elected,  unless  sooner  removed  in  the  manner  pro* 
vided  by  law.     (Hunt  v.  Superior  Court,  470.) 

2.  "Tenure  of  Office"  Defined. — The  word  "tenure^  denotes  in  law 
the  fact,  manner,  or  means  of  holding,  and,  as  applied  to  the 
holding  of  an  office,  is  synonymous  with  "term  of  office,"  and  the 
words,  "shall  not  affect  the  tenure  of  office,"  etc.,  as  used  in  sec- 
tion 7%  of  article  XI  of  the  constitution,  authorizing  counties 
to  frame  charters,  prohibit  not  only  the  shortening  of  the  tenure 
or  term  of  office  of  any  of  the  officers  described,  but  also  the  ex- 
tension of  such  tenure  or  term  of  offiice.     (Id.) 

8.  Constitutional  Law — Penal  Code  Provisions  for  Bemotal  of 
Officers — Invalidity  of  Provision  for  Appeal — Othb  Indepen* 
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OFFICB  AND  OFFICfEBS  (Continued). 

DENT  Pbovibions  XJNArncTXD. — The  fact  that  section  770  of  the 
Penal  Code,  purporting  to  authorize  an  appeal  to  the  supreme  court 
from  a  judgment  of  the  superior  court  removing  a  civil  officer,  has 
been  held  unconstitutional  does  not  affect  the  remaining  sections 
of  the  chapter  prescribing  proceedings  for  removal  of  civil  officers 
other  than  by  impeachment  (Pen.  Code,  sees.  75&-772),  since  sec- 
tion 770  is  an  entirely  independent  provision,  the  invalidity  of 
which  in  no  way  affects  the  validity  of  the  remaining  provisions 
of  the  chapter.     (Id.) 

4.  MlS(X>NDUOr     IN      OtTIOE — ^BXMOVAL      PSOCEEDINOS — LOS      ANOELES 

OouNTT  Chabtkb. — Alternative  writ  of  prohibition  discharged  and 
proceeding  dismissed  on  the  authority  of  Hunt  t.  Superior  Cawrt, 
ante,  p.  470.     (Lewis  t.  Superior  Oourt^  811.) 

OPTION.    6ee  Contracts,  82-^4,  36,  87. 

OBDINANCES.    See   Negligence,   5,    13,   55,  69;    Parks,    1,   2;    Tu 
Sales,  5. 

PANAMA-PACIFIC  INTERNATIONAL  EXPOSITION. 

1.  Contributions  to— Constitutional  Provision,  Statute,  and  Com- 
TBAOT  POB— Rule  of  Constbuotion. — In  construing  the  constitu- 
tional provision,  statute,  and  contract  providing  for  contribution 
by  the  state  for  the  Panama-Pacific  International  Exposition,  all 
intendments  are  in  favor  of  the  sovereign  power;  and  the  rule  of 
interpretation  is  that  if  any  ambiguity  exist  in  the  language  of  the 
constitutional  provision  or  of  the  laws  or  contracts  enacted  and 
entered  into  in  pursuance  thereof,  because  of  uncertainty  in  the 
language  or  of  conflicting  provisions  in  the  different  parts  thereof, 
and  two  or  more  interpretations  equally  reasonable  are  deducible 
therefrom,  that  one  is  to  be  taken  which  is  favorable  to  the  state, 
rather  than  either  of  those  which  are  against  it.  (P.-P.  Int.  Exp. 
Co.  v.  P.-P.  Int.  Exp.  Com.,  746.) 

2.  Public  Commission — Gbant  op  Power  to — Rule  of  Constbuo- 
tion.— Where  a  public  commission  is  granted  power  over  property 
of  the  state,  and  the  language  of  the  grant  contains  terms  which 
qualify  the  power,  the  qualifications  are  to  be  consttued  as  condi- 
tions beyond  which  the  grantee  of  the  power  cannot  go,  in  so  far 
as  such  qualifications  are  favorable  to  the  state.     (Id.) 

8.  Execution  of  Contracts — Authobity  of  Commission — Constitu- 
tion Mandatoby. — The  provision  of  the  constitution  authorizing 
contribution  by  the  state  to  the  Panama-Pacific  International  Expo- 
sition, which  directed  the  commission  therein  provided  for  to  make 
"proper  contracts"  for  the  purpose,  that  is,  such  contracts  "as  will 
entitle  the  state  of  CaUfomia  to  share  proportionately  with  the  con- 
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PANAMA-PACIFIC  INTERNATIONAL  EXPOSITION  (Continued), 
tributors  to  the  said  Pluiania-Paeifie  International  Exposition  in 
the  returns  from  the  holding  of  said  Exposition/'  was  mandatoiy, 
and  it  required  that  such  contracts  should  be  of  a  character  which 
would  secure  the  object  expressed,  limiting  the  power  of  the  com- 
mission to  that  extent,  and  the  commission  had  no  power  to  make 
a  contract  which  did  not  entitle  the  state  to  share  ''proportionately 
with  the  contributors/'  or  one  which  would  give  to  the  state  less 
that  its  proportionate  share  of  the  retuma.     (Id.) 

4.  CONTBIBUTOES — ^WhKN    NOT    ENTITLED    TO    SHARE    IN   RETURNS. — San 

Francisco  having  made  its  donation  outright  to  the  Panama-Pacific 
International  Exposition,  without  exacting  the  condition  that  it 
^  should  have  any  share  of  the  returns,  although  a  contributor,  is  not 
one  entitled  to  a  share  or  interest  in  the  returns;  hence  neither  the 
state  nor  the  exposition  company  is  required  to  share  the  surplus 
with  San  Francisco.     (Id.) 

5.  Parties  Entitled  to  Share  in  Returns. — The  only  contributors 

to  be  taken  into  account,  in  determining  the  proportionate  share  of 
the  state  in  the  returns  of  the  Panama-Pacific  International  Elxposi- 
tion,  are  those  who  are  themselves  entitled  to  share,  those  who  may 
lawfully  share  ''with"  the  state  and  the  company  in  the  returns. 
(Id.) 
fi.  Construction  or  Contbaot. — ^The  specific  provision  of  the  contract 
executed  by  the  Exposition  Commission  to  the  effect  that  the  state 
should  receive  in  distribution  of  property,  dividends,  or  surplus  of 
the  Exposition  an  amount  bearing  the  same  proportion  to  the 
total  amount  of  assets,  property,  dividends,  or  surplus  as  the  total 
contributions  of  the  state  should  bear  to  the  sum  total  of  all  con- 
tributions from  all  sources,  was  directly  contrary  to  the  constitution 
and  hence  void,  as  it  required  all  the  contributions  to  be  counted 
in  ascertaining  the  proportion,  and  all  of  them  to  be  excluded  in 
the  division  except  those  of  the  state  and  of  the  company,  under 
which  the  state  would  be  entitled  to  only  five-sixteenths  of  the  total 
surplus,  the  company  being  entitled  to  all  of  the  remainder,  while 
the  state  should  be  entitled  to  five-eleveutha  of  the  net  retoms. 
(Id.) 

PARKS. 

1.  Municipal  Corporations — liOS  Angeles  Charter— Gut:  by  Individ- 
ual OF  Buildings  por  Park — Void  Ordinance — Interference  With 
PowxRS  OF  Park  Commissioners. — An  ordinance  of  the  city  council 
of  Los  Angeles  accepting  the  proposal  of  a  private  person  to  erect  at 
*his  own  expense  as  a  gift  to  the  city  a  "G^eek  Theater"  and  a  "hall 
of  science  and  observatory"  in  one  of  the  city  parks  is  void,  being 
in  violation  of  the  charter  which  vests  the  management  and  con- 
trol  of  the  park  system  in  the  board  of  park  commissioners,  where  the 
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PABEB  (Continued). 

condition  of  the  gift,  imposed  by  the  donor,  and  the  ordinancee  ac- 
cepting the  gift  and  attempting  to  comply  with  the  conditions,  pro- 
Tided  that  the  plans  for  the  structures  were  to  be  furnished  by  the 
donor  "subject  to  the  approval  of  the  mayor"  or  a  committee,  that  the 
structures  were  to  be  erected  under  the  supervision,  not  of  the  park 
commissioners,  but  of  "three  citizens  appointed  by  the  mayor"  thereto 
authorized  by  ordinance,  and  that  after  the  erection  of  the  structures 
they  were  to  be  managed  and  controlled,  not  by  the  park  commis- 
sioners, but  by  the  said  appointees  of  the  mayor.  (O^elveney  v. 
Griffith,  2.) 

2.  Special  Peovisions  of  Charteb  Construed. — The  ordinance  ac- 
cepting the  gift  and  providing  for  the  appointment  of  a  committee 
in  accordance  with  the  conditions  of  the  gift  was  not  justified  by  a 
provision  in  the  charter  empowering  the  city  "to  receive  gifts 
...  in  fee  simple  or  in  trust  for  charitable  or  other  purposes; 
and  to  do  all  things  and  acts  necessary  to  carry  out  the  purposes 
of  such  .  .  .  donations  with  power  to  manage  .  .  .  the  same  in 
accordance  with  the  terms  of  the  .  .  .  donations";  nor  was  the 
ordinance  authorized  by  a  provision  in  the  charter  that  vests  all 
the  legislative  power  of  the  city  "except  as  hereinafter  otherwise 
provided"  in  the  council  and  mayor,  since  one  of  the  express 
reservations  thereafter  "otherwise  provided"  in  the  charter  is  that 
the  board  of  park  commissioners  has  power  to  accept  gifts  for  the 
park  for  and  on  behalf  of  the  city,  to  erect  buildings  thereon,  to 
manage  and  control  their  erection  and  their  maintenance  thereafter. 
(W.) 

8.  Injunction — Parties — Citizens  and  Taxpayers — Capacity  to  Sue. 
The  plaintiffs,  alleged  to  be  citizens  and  taxpayers,  had  legal  capacity 
to  sue  the  committee  appointed  by  the  mayor  from  carrying  out  the 
provisions  of  the  ordinance  and  interfering  with  the  park  commis- 
sioners, since  the  ordinance  required  the  furnishing  of  property  of 
the  city,  to  wit,  free  light,  power,  water,  rock  and  gravel  in  the 
erection  of  the  buildings.     (Id.) 

4.  Park  CbMMissiONERs. — The  plaintiffs  were  proper  parties  to  sue 

for  the  further  reason  that  they  are  alleged  to  be  members  of  the 
board  of  park  commissioners,  and  as  such  commissioners,  charged 
with  the  erection  of  public  buildings  in  the  parks,  they  are  specially 
interested  in  the  question.     (Id.) 

5.  Injunction  Proper  Remedy. — Injunction  in  such  case  was  the 
proper  remedy.     (Id.) 

PARTIES.     See  Assignment,  4;  Bonds,  1,  4;  Contracts,  44;  Fraud^  8; 
Parks,  3-5;  Sales,  4 

PARTITION.    See  Estates  of  Deceased  Persons,  21. 
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PABTNE-BSHIP. 

1.  Joint  Adventubb — Action  fob  Aooountinq — ^Pleading — ^Vabiancb. 
A  joint  adventure  is  similar  to  a  partnership,  and  the  right  to  an 
aecounting  of  profits  in  accordance  with  the  agreement  therefor  and 
the  mutual  obligations  of  the  parties  are  governed  by  the  same  roles 
of  law,  and  therefore,  where  in  an  action  to  dissolve  an  alleged 
partnership  the  facts  proved  showed  a  joint  adventure  but  not  a 
■partnership,  the  trial  court  did  not  err  in  refusing  a  nonsuit  and 
proceeding  to  take  an  accounting.     (Butler  y.  Union  Trust  Co.,  195.) 

2.  Partnership  Having  Fictitious  Name  —  Suit  Against  —  Oomfu- 

ANGE  With  Civil  Codb|,  Sections  2466,  2468. — It  was  not  neces- 
sary for  the  plaintiff  to  prove  that  a  defendant  partnership  having 
a  fictitious  name  had  complied  with  the  requirements  of  sections  2466 
and  2468  of  the  Civil  Code,  since  the  only  penalty  for  failure  is 
that  such  a  partnership  cannot  maintain  an  action  until  it  has  com- 
plied with  those  sections,  and  there  is  nothing  to  prevent  such  part- 
nership being  made  defendant  to  an  action.  (Vance  v.  Gilbert, 
674.) 

8.  Existence  or  Partnership— Question  op  Faot. — The  question  of 
whether  there  is  a  partnership  between  persons  associated  together 
in  the  purchase  of  a  tract  of  land  is  one  of  fact,  and  in  order  to 
constitute  it,  there  most  be  an  agreement  to  that  effect — a  joint 
undertaking  to  share  in  the  profits  and  losses.  (Stenian  v.  Tash- 
jian,  623.) 

4.  Purchase  op  Land — ^Negotiation  by  Partner — Secret  Propits — 
Accountability  to  Other  Partners. — ^Where  parties  enter  into  an 
agreement  of  partnership  or  association  for  the  purchase  of  property 
for  the  common  benefit,  each  partner  or  associate  occupies  a  fiduciary 
relationship  to  the  others  in  all  matters  pertaining  to  the  partner- 
ship enterprise,  and  is  precluded  from  making  any  secret  separate 
profit  out  of  the  transaction,  and  if  he  does  so,  it  constitutes  fraud 
upon  the  others  and  he  is  accountable  in  a  suit  at  law  or  in  equitj 
for  such  profits.     (Id.) 

See  Contracts,  23;  Summons,  4. 

PAYMENT.    See  Contracts,  29. 

PEBFOEMANCE.    See  Contracts,  47. 

PHYSICIAN  AND  PATIENT. 

1.  Obligations  op  Physician — Instruohons. — The  law  does  not  re- 
quire that  the  instructions  and  advice  given  by  a  physician  to  a 
patient  should  be  at  all  events  and  beyond  question  "proper,"  or 
that  his  treatment  shall  be  certainly  such  as  to  obtain  an  approxi- 
mately perfect  result.     It  requires  only,  first,  that  he  shall  have  the 
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PHYSICIAN  AND  PATIENT  (Continued). 

degree  of  learning  and  skill  ordinarily  possessed  by  physicians  of 
good  standing  practicing  in  that  locality;  and,  second,  that  he  shall 
exercise  reasonable  and  ordinary  care  and  diligence  in  treating  the 
patient  and  in  applying  such  learning  and  skill  to  the  case.  (Hosier 
▼.  California  Hospital  Co.,  764.) 
8.  Malpkaotice — Action  fob  Damages. — In  an  action  for  damages 
for  negligence  in  the  care  and  treatment  of  a  patient  in  a  hospital, 
instructions  to  the  jury  are  erroneous  which  require  that  the  advice 
given  by  the  physician  to  the  patient  shall  be  "proper,"  which 
implies  that  no  error  shall  be  committed,  or  that  the  physician 
shall  do  everything  necessary  to  be  done  to  produce  an  approximately 
perfect  result,  or  that  he  guarantees  his  treatment  shall  be  of  that 
quality,  whereas  the  law  only  demands  that  he  use  reasonable  care 
to  obtain  such  approximate  perfection,  or  that  he  is  bound  to  use, 
and  of  course  to  have,  a  degree  of  skill  "adequate"  to  the  perform- 
ance of  his  undertaking,  the  law  requiring  that  he  have  only  the 
degree  of  skill  ordinarily  possessed  by  reputable  physicians  prac- 
ticing in  that  locality.     (Id.) 

PLACE  OF  TEIAL. 

1.  Motion  for  Chanob— CbNVENiENOE  of  Witnesses— Discretion  of 

Trial  Court. — Applications  for  change  of  place  of  trial  on  the 
ground  of  convenience  of  witnesses  are  addressed  to  the  sound  legal 
discretion  of  the  trial  court,  and  its  action  will  not  be  disturbed  on 
appeal  except  for  dear  abuse  of  that  discretion.  (Blevins  t. 
Blevins,  318.) 

2.  Refusal  to  Beopen  Motion  for  Further  Hearing  After  Submis* 
SION. — Where,  in  opposition  to  a  motion  by  plaintiff  to  change  the 
place  of  trial  of  an  action  from  the  county  of  defendant's  residence 
to  the  county  of  plaintiff's  residence,  the  defendant  filed  an  affidavit 
setting  forth  the  names  of  nineteen  witnesses  residing  in  his  county 
and  the  matters  to  which  he  expected  them  to  testify,  and  the  plain- 
tiff attempted  to  meet  this  by  a  stipulation  to  the  effect  that  the 
plaintiff  would  admit  that  the  witnesses  named  would  testify  to  the 
matters  set  forth,  but  this  stipulation  was  so  qualified  as  to  eight 
of  the  witnesses  as  to  impair  its  value,  the  trial  court,  after  two 
days  had  been  occupied  in  the  hearing,  and  the  matter  had  been 
submitted  and  taken  under  advisement,  did  not  abuse  its  discretion 
in  refusing  to  reopen  the  hearing  so  as  to  permit  the  plaintiff  to 
amplify  the  stipulation,  even  conceding  that  the  stipulation,  so 
amplified,  wo^d  have  entitled  the  plaintiff  to  a  transfer.     (Id.) 

Bed  Venue. 

PLEADING. 

1.  Amendment  of  Answer  —  Refusal  of  Permission  at  Trial  —  Dis- 
cretion OF  Court. — There  is  no  abuse  of  discretion  of  the  tri^l  court 
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PLEADING   (Continued). 

in  refusing  permission  to  a  defendant  to  amend  his  answer,  where  the 
application  is  made  on  the  day  of  the  trial,  five  months  after  the  filing 
of  the  original  answer,  and  the  matters  proposed  to  be  set  up  in  the 
amended  answer  are  utterly  inconsistent  with  the  averments'  of  the 
original  answer,  were  known  to  the  defendant  at  the  time  his  origi- 
nal answer  was  filed,  no  showing  being  made  why  they  were  not  em- 
braced in  the  original  answer,  or  why  the  application  for  permission 
to  amend  was  not  made  earlier,  and  the  matters  hardly  constituting 
a  defense  to  the  action.     (Williams  v.  Youtz^  107.) 

2.  Estates  op  Dsceased  Pebsons — Action  on  Claim — Oonsteuction 
OP  Complaint. — ^Where,  in  a  complaint  against  an  executor  to  recover 
money  paid  by  the  plaintiff  to  the  defendant's  testator  on  a  transfer 
of  corporation  stock,  it  is  alleged  that  the  defendant's  testator  made 
false  representations  as  to  the  value  of  the  stock  which  was  in  fact 
worthless,  and  stated  that  he  would  consider  the  mon^  as  a  ttust 
fund  and  would  guarantee  the  plaintiff  against  any  loss,  and  that  if 
the  stock  proved  valueless  he  would  repay  the  sum  paid  for  it,  and 
there  was  no  allegation  that  the  plaintiff  offered  to  rescind  the  con- 
tract and  return  the  stock,  the  most  that  can  be  said  of  the  com- 
plaint is  that  it  states  a  cause  of  action  for  money  upon  an  implied 
contract.     (Reed  v.  Beed,  187.) 

8.  Failure  to  Allege  Presentation  op  Claim — Complaint  Insuppi- 
CISNT. — As  an  action  for  money  on  an  implied  contract,  such  com- 
plaint is  insufficient,  under  sections  1493  and  1500  of  the  Code  of 
Civil  Procedure,  for  failure  to  allege  the  presentation  of  the  claim 
to  the  executor,  and  rejection  thereof  before  the  beginning  of  tbe 
action.     (Id.) 

4.  Trust  in  Specific  Property — Failure  op  Necessary  Allegation. 
A  complaint  in  such  case  is  also  insufficient  to  charge  the  defendant 
executor  as  trustee  of  specific  property,  where  it  contains  no  allega- 
tion showing  that  the  executor  had  come  into  possession  of  such 
property,  and  that  it  was  charged  with  a  trust  in  favor  of  the  plaintiff. 
(Id.) 

5.  Claim  and  Delivery  —  Cross-oomplaint  in  Such  Action  —  Qubs- 
Tio*J  Precluded  by  Stipulation. — In  an  action  in  claim  and  delivery, 
an  appellant  who  entered  into  a  written  stipulation  with  the  other 
parties  to  the  litigation,  by  which  he  acknowledged  service  of  the 
summons  and  a  copy  of  the  cross-complaint,  waived  his  right  to 
demur  thereto,  and  agreed  that  his  answer  to  the  plaintiff's  amended 
complaint  might  be  deemed  an  answer  to  the  cross-complaint,  is  pre- 
cluded from  raising  the  question  of  the  permissibility  of  a  cross- 
complaint  in  that  form  of  action.     (Ackerman  v.  Sclmltz,  190.) 

(J.  Corporation — ^Forfeiture  op  Charter — Assignment  op  Cause  or 
Action — Trustees  as  Assignors — ^Pleading — ^Waiveb  op  Depegt 
ON  AfpeaCa. — Where  an  uncertainty  in  the  complaint  is  not  made 
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PLEADING  (Continued). 

ground  of  demurrer,  and  evidence  is  given  at  the  trial  without  objec- 
tion, which  removes  the  uncertainty  and  the  court  finds  the  fact, 
the  defect  is  waived.     (Binford  v.  Boyd,  458.) 

7«  Motion  to  Yaoitb  Judgment—Subpbiss,  Inadvxbtence,  ob  E^zcas- 
ABLE  NsaLEOT— iNSUvnciENT  EXCUSE. — The  fact  that  plaintiff's  at- 
torney, two  months  before  the  trial,  informed  defendants'  attorney 
that  he  intended  to  amend  the  complaint,  does  not  excuse  the  latter 
from  preparing  for  trial  at  the  time  set  therefor.     (Id.) 

8.  Aksweb  Setting  Up  Dstense  op  F&a.ui>— Obdeb  Stbuuno  Out 
Repetitions  in  Answsb. — Error  in  striking  out  parts  of  an  answer 
was  harmleiBS  where  the  portions  stricken  consisted  of  repetitions  of 
allegations  showing  false  representations,  and  enough  was  left  re- 
maining to  make  out  the  charge  of  fraud  stated.  (Vance  v.  Gilbert, 
574.) 

*  9.  Amendment  of  Oompiaint  Apteb  Tbial— Denial  Unnecessaby. — 
When  an  amendment  to  a  complaint  has  been  added  after  trial, 
apparently  to  conform  to  the  proof,  a  formal  a;i8wer  thereto  is  un- 
necessary, for  the  amendment  ia  deemed  denied.  (Bryant  v.  Whit- 
ney, 640.) 

10.  Amendment— DiscBETiON  of  Ooubt.— Under  section  472  of  the  Code 
of  Civil  Procedure  a  plaintiff  has  the  right  to  amend  his  com- 
plaint once,  without  leave  of  court,  after  a  demurrer  is  filed  to 
it,  provided  he  does  so  before  the  demurrer  is  presented  to  the 
court  for  decision;  but  if  a  demurrer  is  sustained,  the  defendant 
is  entitled  to  judgment  forthwith,  unless  the  court,  in  its  discretion, 
gives  the  plaintiff  leave  to  amend;  and,  while  the  court  should 
exercise  its  discretion  liberally  in  favor  of  an  application  to  amend, 
the  privilege  of  amending  at  that  stage  of  the  proceeding  does  not 
become  a  right  unless  the  circumstances  are  such  that  it  would  be 
an  abuse  of  that  discretion  to  refuse  to  allow  it.  (Galusha  y. 
Fraser,  653.) 

11.  Estates  op  Deceased  Pebsons — Action  on  Claim  pob  Sebvices — 
Pleading — Amendment  op  Complaint — Absence  op  Vabiance. — 
In  this  action  upon  a  rejected  claim  by  a  niece  against  the  executor 
of  the  win  of  her  deceased  aunt  for  services  rendered  to  the  aunt 
in  her  lifetime  under  an  alleged"  oral  agreement  by  the  terms  of 
which  the  plaintiff  was  to  care  for  her  aunt  and  manage  her  house- 
hold affairs,  and  the  aunt  was  to  compensate  plaintiff  therefor, 
if  not  in  the  aunt's  lifetime  then  by  provision  in  her  will,  it  is  held 
that  there  were  no  essential  differences  between  the  contract's  al- 
leged in  the  second  and  third  complaints  and  that  finally  proven 
as  to  require  a  decision  that  either  was  at  variance  with  the  creditor's 
claim  upon  which  the  action  was  brought.  (Doolittle  v.  McConuell, 
697.) 
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PLEADING  (Continued). 

12.  Amendment  of  Complaint  —  Addition  or  Essential  Matters — 

Statute  of  Limitations. — ^Where  there  is  no  attempt  to  state  a 
new  cause  of  action  in  an  amended  complaint,  but  merely  the  addi- 
tion of  matters  essential  to  make  the  original  cause  of  action  com- 
pletCy  the  amendment,  though  made  after  the  expiration  of  the 
period  of  limitations,  relates  back  to  the  time  of  the  commencement 
of  the  action.     (Id.) 

13.  Demttsbeb — Complaint  in  Moss  Than  Cns  Count. — ^Where  a  com- 

plaint in  more  than  one  count  is  attacked  by  demurrer  on  the 
grounds  of  want  of  Bufficient  facts  and  lack  of  jurisdiction  in  the 
court,  the  objection  being  directed  to  the  complaint  as  a  whole  and 
not  to  the  causes  of  action  severally,  if  either  count  be  good,  the  de- 
murrer should  not  be  sustained.     (Brandt  ▼.  Brandt,  548.) 

14.  Husband  and  Wife — Support  and  Maintenance  Without  Divorce 
— Action  bt  Wife — Suppobt  of  Child  of  Age  When  Complaikt 
Filed — Sufficiency  of  Complaint.— Where  one  count  of  a  com- 
plaint Bets  forth  the  facts  necessary  to  entitle  a  wife  to  maintain  an 
action  for  support  and  maintenance,  under  section  137  of  the  Ciril 
Code,  the  circumstance  that  support  is  also  asked  for  a  child  of  the 
marriage  who  appears  to  have  been  of  age  when  the  complaint  was 
filed  cannot  affect  the  right  of  the  wife  to  obtain  support  for  herself. 
(Id.) 

19.  Desertion  —  Cbjtd/sy  as  Justification  —  Unjust  Charges  of 
Adultery. — Although  an  accusation  of  adultery  by  either  spouse 
against  the  other,  if  unfounded  and  unjusUfled,  may  amount  to  ex- 
treme cruelty,  it  is  not  the  law  that  such  an  accusation,  even  though 
it  be  not  proven,  necessarily  constitutes  extreme  cruelty.  To  have 
that  effect,  the  conduct  complained  of  must  meet  the  requirements 
of  the  statutory  definition  of  extreme  cruelty  in  section  94  of  the 
Civil  Code,  viz.,  "the  wrongful  infliction  of  grievous  bodily  injury, 
or  grievous  mental  suffering,"  and  whether  the  charges  made  were 
unjustified,  or  whether  they  inflicted  grievous  or  any  suffering  upon 
the  other  spouse,  are  matters  of  fact  to  be  determined  in  a  proceed- 
ing in  which  those  issues  are  raised.     (Id.) 

16.  Insufficient  Allegation  of  CRUEi/rY. — ^An  allegation  in  a  pleading 

to  the  effect  that  a  wife  had  brought  an  action  for  divorce  in  m 
New  Jersey  court  alleging  adultery  and  asking  for  separate  mainte- 
nance, and  that  a  final  decree  was  entered  in  that  court  that  she  was 
not  entitled  to  the  relief  prayed  for,  merely  alleges  that  the  wife  did 
not  succeed  in  establishing  the  truth  of  her  charge  to  the  satisfac- 
tion of  the  New  Jersey  court,  and  this  falls  far  short  of  an  affirma- 
tive showing  that  she  was  guilty  of  cruelty  justifying  him  in  leav- 
ing her.     (Id.) 

17.  Corporations — Unlawful  Transfer  of  Property — Stockholder's 
Suit  to  Set  Aside— Pleading — Demand  That  Corporation  Sue. — 
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PLEADING  (Contiuued). 

A  eomplaint  in  an  action  by  a  ftockholder  of  a  corporation  to  set 
aside  a  transfer  of  property  alleged  to  have  been  unlawfully  made, 
is  defectiye  unless  it  shows  a  demand  on  the  corporation  that  it 
institute  the  action  and  its  refusal  to  do  so,  or  that  such  a  demand 
would  be  useless.  (Olidden  v.  Diamond  €6  Cattle  Co.,  562.) 
IS.  Speoul  Demurbes  por  Uncebtaintt. — ^Where,  in  such  action,  aver- 
ments  in  the  eomplaint  leave  it  uncertain  whether  or  not  a  demand 
on  the  corporation  to  repudiate  its  former  action  would  have  been 
effectual,  the  defect  becomes  a  mere  uncertainty,  which  can  be  taken 
advantage  of  only  by  special  demurrer.  (Id.) 
19.  Appeal  feom  Judgment  of  Nonsuit — Objection  to  Defective 
Complaint  Made  Too  Late.— Where  the  defendants,  who  obtained 
a  judgment  of  nonsuit,  did  not  point  out  such  defect  in  the  com- 
plaint either  by  demurrer  or  aa  a  ground  of  their  motion  for  non- 
aoit,  they  cannot  be  heard  to  urge  the  point  in  support  of  the  judg- 
ment on  an  appeal  by  the  plaintiff  therefrom.  (Id.) 
8ee  Appeal,  16,  17,  27;  Bonds,  13;   Criminal  Law,  10,  21,  22; 

Contracts,  26;  Corporations,  1,  2;  Deeds,  1,  3,  5;  Divorce,  5; 

Libel,  2,  9;  Negligence,  8,  9,  15,  46,  68,  74,  76,  83-85;  New 

Trial,  8;  Promissory  Notes,  2;  Vendor  and  Vendee,  7;  Venue, 

1-4;  Verdict,  L 

POLICE  POWBB. 

1.  Constitutional  Law  — Statutes  —  Bbqulatino  "Tipping."— The 
police  power  of  the  state  may  be  invoked  to  prevent  by  regulation 
some  of  the  evils  arising  from  the  tipping  custom  in  places  where  it 
has  developed  almost  into  organized  blackmail     (In  re  Farb,  592.) 

8.  Legislative  Discretion. — Large  discretion  is  vested  in  the  legisla- 
ture in  determining  the  proper  subjects  for  the  exercise  of  the  police 
,  power  and  also  the  methods  of  putting  that  power  in  force  by 
statutes.     (Id.) 

8.  OouKTS— Duty  in  Passing  on  Police  Laws. — Courts,  in  passing 
apon  the  constitutionality  of  such  laws,  must  determine  whether 
or  not  the  legislative  discretion  has  been  exercised  in  such  manner 
as  to  interfere  unduly  with  the  right  of  contract.     (Id.) 

POLICE  POWEB.  See  Contracts,  40;  Constitutional  Law,  1^;  Fish 
and  Qame,  5. 

POSSESSION.    See  Contracts,  6. 

PRESCRIPTION.    See  Waters  and  Water  Bights,  8. 

PRESUMPTIONS.  See  Appeal,  2,  5,  81;  Criminal  Law,  48-51;  Cor- 
porations,  8;  Estates  of  Deceased  Persons,  3;  Fraud,  11;  Hus- 
band and  Wife,  1,  2;  Negligence,  26;  New  Trial,  7;  Trust 
Deed,  4« 
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PBIOBITIES.    See  Building  Contracts^  3. 

PBOBATION.    Bee  Criminal  Law,  15, 

PBOCEDUBE.    See  DiBbarment,  6. 

PBODUCTION  OF  DOCUMENTS.    See  Pish  and  Game,  7. 

PBOHIBITION. 

Ground  for  Writ. — ^Prohibition  rung  only  against  excess  of  jnrisdictioii 
on  the  part  of  the  tribunal  whose  proceedings  are  sought  to  be 
arrested.     (Estate  of  Turner/  96.) 
See  New  Trial,  7,  8. 

PB0MI8S0BY  NOTES. 

1.  Pledge  of  Stock — Sale  Without  Demand  ok  Notice. — In  a  dauM 
in  promissory  notes,  secured  by  a  pledge  of  stock,  giving  the  holder 
the  right  to  call  for  additional  security,  and  providing  that  on  fail- 
ure to  respond  the  notes  should  immediately  become  due  and  pay- 
able, or  on  the  nonperformance  of  "this  promise"  the  payee  should 
have  full  power  to  sell  the  security  at  public  or  private  sale  without 
demand  or  notice,  the  provision  for  sale  without  demand  or  notice 
referred  not  only  to  a  failure  of  the  maker  to  respond  to  a  caU  for 
additional  security  but  also  to  any  nonperformance  of  the  maker's 
promise  embodied  in  the  notes.     (Williams  v.  Touts,  107.) 

2.  Fraud — Pleading. — ^Where,  in  an  action  on  certain  promissory  notes 
which  had  been  issued  on  renewal  of  other  notes  given  in  payment 
of  a  subscription  for  stock  in  a  corporation,  the  defense  set  up  in 
the  answer  was  that  the  original  notes  were  procured  through  the 
fraudulent  representations,  of  agents  of  a  bank  to  whom  the  original 
notes  were  issued,  and  that  at  the  time  of  the  execution  of  the  re- 
newals, the  holders  of  the  original  notes  ''ratified  and  confirmed  the 
statements  and  representations"  made  to  induce  the  execution  of  the 
original  notes,  this  latter  statement  was  an  allegation  of  fitct  and  not 
a  conclusion.     (Edmonds  v.  Wilcox,  222.) 

3.  Corporation  Stock  —  Statements  as  to  Value.  —  Statements  in 
such  case  that  the  bank  would  not  take  five  dollars  a  share  for 
its  stock  if  it  could  not  get  more,  that  the  bank  regarded  the 
stock  as  ample  security  for  a  loan  of  its  face  value,  that  the  cor- 
poration was  "one  of  the  solid  financial  institutions  of  the  coast," 
that  the  dividends  arising  from  the  company  were  so  large  that  they 
would  pay  off  the  note,  and  that  the  banks  preferred  that  form 
of  security  to  any  other  and  would  gladly  renew  the  notes,  when  the 
stock  was  in  fact  worthless,  were  statements  of  value  and  not  mere 
expressions  of  opinion.     (Id.) 
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PBOMISSOBT  NOTES  (Continued). 

4.  Tbansfeb  of  Promissory  Note  —  Indorsemrnt  After  Action 
Begun. — There  being  eridence  that  the  promissory  note  on  which  the 
action  was  brought  was  transferred  to  the  plaintiff  bj  the  payee 
before  the  beginning  of  the  action,  the  court  did  not  err  in  excluding 
evidence  that  the  indorsement  of  the  note  made  by  the  payee  was 
placed  there  after  the  beginning  of  the  action,  since,  the  payee  being 
a  party  to  the  action  and  able  to  answer  as  to  any  interest  it  had  in 
the  note,  it  was  of  no  importance  whether  its  indorsement  was  placed 
on  the  note  before  or  after  the  action  was  begun.  (Vance  ▼• 
Gilbert,  574.) 

0.  Consideration. — It  is  held  that  under  the  facts  of  this  case  there  ia 
no  merit  in  the  claim  that  the  promissory  note  on  which  the  euit 
was  founded  waa  without  consideration.     (Id.), 

6ee  Mortgages,  15. 

PUBLIC  LANDS. 

1.  Shores  of  Navigable  Waters — Littli  Klamath  Lake. — Land 

forming  the  shore  of  Little  Klamath  Lake,  which  is  a  navigable 
body  of  water,  Ijring  partly  in  California  and  partly  in  Oregon, 
and  which  land  is  covered  by  water  at  the  ordinary  seasonal  high- 
water  period  and  uncovered  at  seasonal  low  water  is  sovereign  land 
of  the  state.     (Churchill  v.  Kingsbury,  554.) 

2.  Ownership  not  Granted  to  United  States  —  Besebved  in  the 

Several  States. — The  shores  of  navigable  waters  and  the  soils  under 
them  were  not  granted  by  the  federal  constitution  to  the  United 
States,  but  were  reserved  to  the  states  respectively.  (Id.) 
8.  Bights  of  New  States. — ^The  new  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  the  shores  of  navigable  waters 
within  their  territorial  limits  and  the  soils  under  them  as  the  original 
states.     (Id.) 

4.  Territorial  Extent  of  State  Title. — The  title  of  the  state  in  the 

shores  of  navigable  waters  extends  not  only  to  the  land  underlying 
that  part  of  a  navigable  stream  or  body  of  water  over  which  naviga- 
tion may  be  conducted,  but  extends  to  the  entire  bed,  and  in  par- 
ticular to  the  land  which  is  covered  and  uncovered  by  ordinary  rise 
and  fall  of  the  stream,  tide,  or  lake.     (Id.) 

5.  Navigable  Waters  Defined. — In  England  the  only  waters  regarded 

as  navigable  are  those  in  which  the  tide  ebbs  and  flows,  while  in 
this  country  all  waters  are  deemed  navigable  which  are  really  so. 
(Id.) 

6.  Land  Under  Navigable  Waters  —  "Bed"  Defined— Not  Limited 

BY  Extent  of  Area. — Land  under  navigable  ^-ater  which  is  covered 
or  uncovered  accordingly  as  the  water  is  high  or  low  is  no  less  a  part 
of  the  bed  because  it  is  extensive  in  area.     (Id.) 
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PUBLIC  LANDS  (Continued). 

7.  Nayiqablk  "Lake"  Dehnkd. — ^A  navigaUe  lake  eonaiflts  of  tlie  bodj 

of  water  contained  within  the  banks  aa  th^  exist  at  the  stage  of 
ordinary  high  water.     (Id.) 

8.  Shores   of  Navioablb  Watses  —  Nor   Swaicp  and   Ovebtlowei) 

Lands. — Lands  on  the  shores  of  nav^igable  waters  periodieallj 
eoTered  and  uncovered  by  the  natural  seasonal  rise  and  fall  of  the 
water  are  not  swamp  and  overflowed  lands  within  the  meaning  of 
section  3493s  of  the  Political  Code  validating  certain  uncanceled  cer- 
tificates of  purchase  and  payments  made  for  lands  as  swamp  and 
overflowed  lands.  (Id.) 
^.  Inland  Lakes  —  Lands  Unootebed  bt  Recession  or  Waters  — 
Sales  bt  State. — Such  lands  are  not  "lands  now  uncovered  or 
which  may  hereafter  be  uncovered  by  the  recession  or  drainage  of 
the  waters  of  inland  lakes,  and  inuring  to  the  state  by  virtue  of 
her  sovereignty/'  within  the  meaning  of  section  3493m  of  the 
Political  Code,  providing  for  the  sale  of  such  "uncovered"  lands 
and  "unsegregated  swamp  and  overflowed  lands."  (Id.) 
10.  Lands  Undeblyino  the  Watebs  or  a  Lake  not  Open  to  Fdbt 
chase— Statutes — ^Legislative  Intent. — By  the  act  of  March  24, 
1893,  providing  for  the  sale  of  lands  uncovered  by  the  recession  or 
drainage  of  the  waters  of  inland  lakes  and  unsegrcgated  swamp  and 
overflowed  lands  (Stats.  1893,  p.  341,  now  incorporated  in  sections 
d493m  et  seq.  of  the  Political  Code),  the  legislature  did  not  intend 
that  lands  underlying  the  waters  of  a  lake  should  be  open  to  pur- 
chase; the  act  was  passed  for  the  purpose,  primarily,  of  meeting  the 
conditions  created  by  the  gradual  recession  of  Tulare  Lake.     (Id.) 

PUBLIC  OFFICEBS.    See  Office  and  Officers;  Parks,  1,  2;  Summons,  1. 

PUBLIC  UTILITES.    See  Jurisdiction^  3;  Waters  and  Water  Bights,  1. 

PUBLIC  UTILITIES  ACT. 

1.  Constitutional  Law  —  Poweb  of  Baiiaoad  Commission  to  Fix 
Compensation. — Section  47  of  the  Public  Utilities  Act,  in  so  far  as 
it  provides  for  the  taking  of  property  at  the  time  of  the  judgment 
in  the  superior  court,  upon  payment  of  the  value  previously  fixed  by 
the  commission,  is  not  in  conflict  with  any  provision  of  the  consti- 
tution of  California,  since  section  23a  of  article  XII  of  the  consti- 
tution, which  was  adopted  as  an  amendment  in  November,  1914, 
gives  the  legislature  authority  to  confer  upon  the  railroad  commis- 
sion the  power  to  fij  the  juat  compensation  for  existing  public  utili* 
ties,  and  confirms  and  declares  valid  all  acts  of  the  legislature  pre- 
viously adopted,  which,  of  course,  includes  said  section  47  of  the 
Public  Utilities  Act  and  renders  it  immune  from  attack,  as  violative 
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PUBLIC  UTILITIEB  ACT  (Continued). 

of  anj  provinons  of  the  state  constitution  on  the  subjeet  of  eminent 
domain.  (Marin  M.  W.  Diet.  y.  Marin  W.  etc.  Co.,  308.) 
9.  Fedbul  Constitution — Dni  P^cess  op  Law — Equal  Protection. 
Section  47  of  the  Public  Utilities  Act  is  not  violatiye  of  the  clauses 
of  the  federal  constitution  prohibiting  a  state  from  depriving  a  per- 
son of  his  property  without  due  process  of  law,  or  denying  him  the 
equal  protection  of  the  laws,  since  that  section  provides  in  express 
terms  for  the  ascertainment  and  payment  to  the  owner  of  just  com- 
pensation for  the  property  taken,  and  creates  a  special  proceeding 
in  eminent  domain,  including  the  ascertainment  of  value  by  the  rail- 
road commission  by  a  proceeding  which  has  been  directly  held  to  be 
of  a  judicial  chaiaeter.     (Id.) 

3.  DisGUMiNATiON. — ^The  inhibition  in  the  federal  constitution  against 

a  state  denying  any  person  the  equal  protection  of  the  laws  does  not 
prohibit  a  state  from  establishing  different  rules  of  procedure  for 
different  classes  of  eases  or  of  litigants,  provided  the  variations  re- 
late nierely  to  matters  of  procedure,  and  do  not  operate  to  deprive 
any  class  of  substantial  equality  in  the  adjudication  of  its  rights  or 
Habilities;  and  none  of  the  discriminations  between  the  mode  of  con- 
demning property  under  the  general  law  (Code  of  Civil  Procedure, 
section  1238  et  seq)  and  the  procedure  provided  by  section  47  of 
the  Public  Utilities  Act  for  condemning  the  property  of  public  utili- 
ties in  certain  cases  goes  to  any  matter  of  essential  or  fundamental 
right,  but  only  to  mere  matters  of  procedure.     (Id.) 

4.  Distinct  Classes  of  Public  Cobp(»ations — Justification  fob  Dis- 

OBIMINATOBT  LEGISLATION. — The  Corporations  which,  under  section  47 
of  the  Public  Utilities  Act,  are  empowered  to  own  and  operate  pub- 
lie  utilities  dearl^y  constitute  a  class  sufficiently  distinct  from  all 
other  persons  or  corporations  engaged  in  public  service,  and  desiring 
to  acquire  property  for  public  use,  to  justify  peculiar  legislation  re- 
lating to  them.  (Id.) 
6.  Date  at  Which  Value  Estimated — Code  Section  Inapplicable. — 
Section  1249  of  the  Code  of  Civil  Procedure  has  no  application  in 
actions  authorized  by  section  47  of  the  Public  Utilities  Act,  with 
respect  to  the  date  at  which  the  value  of  property  taken  for  public 
use  shall  be  estimated.     (Id.) 

PUBLIC  WORKS.    See  Bonds,  17-22. 

QUIETING  TITLB. 

1.  Exception  in  Deed  to  Plaintiff's  PESDECESSOii—EyiDENCB— Bub- 
den  OF  Pboof. — ^Where,  in  an  action  to  quiet  title  to  a  lot  of  land, 
the  plaintiff  claims  title  through  a  deed  to  his  predecessor,  de- 
scribing by  metes  and  bounds  a  larger  tract,  including  the  lot  in 
1     CLXXVIII  0*1.— 6» 
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QUIETING  TITLE  (Continued). 

question,  but  excepting  from  the  conveyance  'that  portion  of  land 
.  .  .  mortgaged  heretofore,"  bj  a  mortgage,  which  ia  referred  to 
only  by  its  date,  and  the  Btatement  that  it  was  recorded  in  the 
county  recorder's  office,  but  the  date  and  specification  of  the  record 
is  not  given  and  the  mortgage  is  not  produced  or  identified,  the 
burden  is  cast  upon  a  defendant,  who  shows  no  right  or  title  in 
himself  (except  such  as  he  may  have  acquired  by  seizing  and  fenc- 
ing the  land),  of  showing  that  the  land  sued  for  is  within  the  area 
excepted  from  the  deed  to  plaintiff's  predecessor.  (Marcone  v. 
DoweU,  396.) 

2.  BouMDAKiBS  —  Ungebtaintt  OF  EzOEPTiON  IN  CoNVSTANCs.  —  Where 
a  deed  conveying  land  by  metes  and  bounds  excepts  from  the  con- 
veyance a  portion  mortgaged,  the  mortg^e  being  referred  to  by  a 
date  and  the  specification  that  it  was  recorded,  if  there  is  no  such 
mortgage  or  record,  the  exception  falls  for  uncertainty,  and  the  deed 
carries  the  title  to  all  the  land  included  within  the  described 
boundaries.     (Id.) 

3.  KvmBNCB — BuspxN  OF  Pboof  as  to  Land  EIccepted. — The  descrip- 

tion by  metes  and  bounds  in  the  deed  to  plaintiffs'  predecessor  gives 
at  least  color  of  title  which,  as  against  defendant's  mere  tiUe  by 
seizure,  is  good,  and  throws  upon  him  the  burden  of  showing  that 
the  land  in  controversy  was  within  the  area  sought  to  be  excepted. 
(Id.) 

4.  Double  Desobeption  —  Rejection  of  Second  Dbsgbiption.  —  The 

rule  that  where  land  is  described  in  a  deed  as  the  whole  of  a  cer- 
tain farm,  and  is  again  described  by  courses  and  distances  which 
do  not  embrace  the  whole  form,  the  latter  description  will  be  re- 
jected and  title  to  the  whole  farm  will  pass  by  the  deed,  has  no 
application  to  a  case  where  a  description  by  metes  and  bounds 
in  which  there  is  no  uncertainty  is  followed  by  the  words,  ''being 
the  same  premises  whereon"  the  grantor  and  his  family  now  reside, 
because  the  reference  to  the  grantor's  residence  in  such  case  is 
obviously  merely  a  further  identification  of  the  premises  and  not 
another  description,  and  in  an  action  to  quiet  title  the  plaintiff 
deraigning  title  through  such  a  deed  was  not  required  to  prove 
what  land  had  been  occupied  by  the  grantee  and  his  family.     (Id.) 

5.  Location  of  Boundary  bt  Aqbsement  —  Nature  of  PtoOF  Bb- 
QUiBED. — ^Proof  of  a  mutual  agreement  between  adjoining  land 
owners,  fixing  a  common  boundary  line,  must  be  clear,  and  the 
mutual  acquiescence  should  be  shown  to  have  existed  for  a  period 
greater  than  the  statute  of  limitations,  or  under  such  circumstances 
that  sobstantial  loss  would  be  caused  by  a  change.     (Id.) 

6.  AonoN  to  Annul  Contract  of  Sale — Interlocutory  Judgxent — 
Appeal. — An  interlocutory  judgment  entered  in  an  action  to  annul 
a  contract  for  the  sale  of  real  property  and  to  quiet  plaintiff's  title 
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QUIETING  TITLE  (Continued). 

thereto  providing  that  the  plaintiff  ahoold  within  a  limited  time 
tender  the  defendant  a  deed,  and  that  if  defendant  should  fail 
within  a  designated  time  thereafter  to  make  the  payments  provided 
in  the  contraet  the  plaintiff's  title  should  be  quieted,  is  not  an 
appealable  order.     (Krotzer  v.  Clark,  736.) 

7.   ClSBTinCATE  OF  TITLE  OP  STREETS — NONPEBFOEliANCE  OF  CONTEACT — 

Unwabbantbd  Finding. — In  an  aetion  by  a  vendor  to  annul  a  eon- 
tract  for  the  sale  of  real  property,  which  contract  required  him  to 
furnish  a  certificate  of  title  showing  the  names  and  widths  of  all 
streets  and  roads  touching  the  property,  a  finding  that  plaintiff 
had  fully  performed  all  the  terms  and  conditions  of  the  contract 
on  his  part  to  be  performed  is  unwarranted  where  no  such  a  cer- 
tificate was  furnished,  notwithstanding  it  was  also  found  that  plain- 
tiff's inability  to  comply  with  such  requirement  was  due  to  the 
refusal  of  the  title  company  to  certify  to  the  names  and  widths  of 
the  streets  and  roads  because  of  the  fact  that  there  was  so  instru- 
ment of  record  showing  auch  matters.  (Id.) 
8ee  Tax  Sales,  1. 

BAILBOAD  COMMISSION.    See  Waters  and  Water  Bights,  1. 

BE?CEIPT.    See  Estates  of  Deceased  Persons,  33. 

BECEIYEBS.    See  Bonds,  22. 

BEdTALS.    See  Judgments,  6.        -  ' 

BECOBDATION.    See  Trust  Deed,  1,  8. 

BEIMBUBSEMENT.    See  Tax  Sales,  ^ 

BEIMEDIES.    See  Building  Contracts,  2;  Criminal  Law,  17-19. 

BENT.    See  Leasee,  2. 

BEPOBTS.    See  Estates  of  Deceased  Perscms,  23,  24. 

BEPBESENTATIONS.    See  Vendor  and  Vendee,  6. 

BESCISSION.     See  Contracts,  1-3,  27,  29,  30;  Vendor  and  Vendee,  i. 

BESIDENCE.     See  Homestead,  2,  3. 

BES  IPSA  LOQUITUB.    See  Negligence,  20. 

BESTBICriONS.    See  Deeds,  1-4,  8,  9. 
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BALES. 

1.  CoBPOEATE  Stock  —  Esobow  In steuctions  —  Passing  of  Title  to 

PuRCHASEB. — ^Under  a  eontract  for  the  sale  of  288  shares  of  the 
capital  stock  of  a  banking  corporation,  by  which  it  was  provided 
that  the  stock  should  be  placed  in  escrow  and  that  if  not  paid  for 
within  six  months  the  vendors  should  have  the  option  of  rescinding 
the  sale  or  recovering  the  purchase  price,  written  escrow  instruc- 
tions by  the  vendors  to  the  escrow-holder,  with  whom  the  certiiicateB 
were  deposited^  to  deliver  them  to  the  purchaser  in  whole  or  in  part 
on  payment  of  a  proportionate  part  of  the  purchase  price,  with 
interest,  and,  if  not  delivered  within  six  months,  to  return  the  stock 
to  the  vendors,  were  not  inconsistent  with  the  actual  vesting  of  title 
to  the  stock  in  the  purchasers  at  the  time  of  the  delivery  to  the 
escrow-holder.     (Hughes  Mfg.  etc  Co.  ▼.  Elliott,  181.) 

2.  EzcHANos   OF  Stock   Solb  —  Effect   on   Bights   of  Parties. — 

Where,  after  the  deposit  of  the  bank  stock  in  escrow,  the  stockhold- 
ers of  the  bank  agreed  to  exchange  a  majority  of  the  bank  stock  for 
stock  of  an  insurance  company,  and  the  vendors  of  the  bank  stock, 
at  the  request  of  the  purchasers,  signed  the  agreements  necessary 
for  that  purpose,  under  an  agreement  that  the  exchange  should  not 
affect  the  sale  of  the  bank  stock,  but  that  the  insurance  stock  should 
be  substituted  for  the  bank  stock,  it  was  of  no  consequence  that  the 
exchange  failed  of  consummation  because  of  the  disapproval  of  the 
bank  commissioner  and  the  insurance  commissioner.     (Id.) 

8.  LiABUJTT  OF  PuECHASEE  FOE  PuBCHASB  Peice.— Where,  under  such 
agreement  of  exchange,  the  insurance  stock  was  deposited  in  escrow 
with  the  bank,  but,  after  the  disapproval  of  the  exchange  by  the 
commissioner,  the  original  certificate  for  the  bank  stock  was  returned 
by  the  bank's  president  to  the  escrow-holder  under  the  original 
'agreement,  the  purchasers,  under  the  original  agreement,  remained 
liable  in  an  action  for  the  purchase  price.     (Id.) 

4.  Oontbact^— New  Party — ^Bight  of  Action. — The  obligation  of  a 
person  who,  after  the  execution  of  the  original  contract  of  sale, 
signed  the  same  as  a  party  thereto,  and  in  all  subsequent  proceed- 
ings was  recognized  by  the  vendors  as  a  party  to  the  contract  of 
purchase,  was  undistinguishable  from  that  of  the  other  parties  who, 
with  him,  were  made  defendants  in  an  action  to  recover  the  pur- 
chase price.     (Id.) 

6.  Limitation  on  Title  Tbansfebbed  bt  Sex^lkb^— Exception  to  Oen- 
EEAL  BuIaE. — The  exception  to  the  rule  that  a  seller  can  give  no 
better  title  than  he  has  himself  is  confined  to  negotiable  instruments, 
mon^,  and  currency.  (Orocker  Nat.  Bank  v.  Bynie  ft  McDonnell, 
329.) 
See  Contracts,  6;  Mortgages,  10;  Promissory  Notes,  1;  Quietiiig 
Title,  6;  Vendor  and  Vendee,  1. 

SEALS.    See  Assignment,  1. 
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SENTENCE.    See  Crimioal  Law,  14,  15. 

SPECIFICATIONS.    See  Appeal,  9,  29. 

SPECIFIC  PKBFOEMANCE.    See  Oonttaets,  55,  56. 

STATUTE  OF  LIMITATIONS.    See  Contracts,  »-10j  Fraud,  T,  9-11; 
Inheritance  Tax,  2;  Pleading,  12;  Trusts,  2. 

STATUTES.    See  Panama-Paeille  International  Exposition,  IS,  6. 

G|TIFULATIONa    See  Judgments,  4;  Workmen's  Compensation  Aet, 
7,8. 

STREET  ASSESSMENTa 

1.  Beassessmsnt  bt  Citt  Counoil  AiTEB  Appsal  bt  Pbopeett 
OwNSBS — Assessment  in  Pisopobtion  to  Bbnepits. — In  a  street 
improvement  proceeding  under  the  Street  Improvement  Act  of  1911 
(StatlB.  1911,  p.  730),  where  on  an  appeal  by  certain  property  owners 
to  review  the  assessment  made  by  the  superintendent  of  streets, 
the  city  council  deducted  from  the  assessment  an  amount  equal  to 
fifty  cents  a  running  foot  on  the  lots  of  the  appealing  lot  owners 
and  added  the  gross  amount  of  the  deduction  to  the  assessment 
of  the  other  lots  in  the  district  benefited,  in  such  manner  that  the 
approximate  increase  on  those  lots  amounted  to  $0.0006  per  square 
foot  of  area,  it  does  not  foUow  that  the  assessment  was  not  made 
by  the  council  solely  with  reference  to  the  benefit  to  each  lot. 
(Rockridge  Place  Co.  v.  CSty  Council,  58.) 

2.  Finding  op  City  Council — Etfect. — Where  the  resolution  of  the 

dty  council  required  the  street  superintendent  to  assess  the  gross 
sum  of  the  cost  of  the  work  and  expenses  (stating  the  amount) 
upon  the  several  lots,  "upon  each  respectively  in  proportion  to  the 
estimated  benefits,"  etc.,  and  stated  that  the  council  "finds  and 
decides  and  determines  that  said  several  lots  .  .  .  are  benefited  by 
said  work  and  improvement  in  the  proportions  and  in  the  amounts 
set  forth"  in  a  table  of  assessments  therein  set  forth,  the  supreme 
court,  in  the  face  of  such  finding,  unassailed  by  anything  in  the 
record,  cannot  in  a  proceeding  in  certiorari  say  that  the  assessment 
was  not  made  in  accordance  with  the  rule  of  apportionment  pre- 
scribed by  the  statute.  (Id.) 
8.  Constitutional  Law — ^Validity  op  Act  op  1911 — Assessment  in 
Proportion  to  Benefits. — The  Improvement  Act  of  1911  (Statik 
1911,  p.  730),  providing  in  section  4  in  effect  that  the  city  council  may 
charge  the  expense  of  the  work  on  the  district  declared  in  the  resolution 
of  intention  to  be  "benefited  by  the  work  and  improvement,"  and 
providing  in  section  20    that  it  shall    assess  the  cost  of  the  work 
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STREET  assessments  (Continued). 

"upon  the  several  lots  ...  in  proportion  to  the  estimate  benefitti 
to  be  received  by  eaeh  of  said  several  lots,"  is  not  unconstitu- 
tional.    (Id.) 

STREET    mPBOVEMBNTS.    See   Bonds,    6-6,  10,    14-16,  24;  Con- 
tracts, 11. 

STREET  BAILROADS.    See  Negligence,  43. 

SUMMONS. 

1.  SsRvics  BT  Publication — Sufficixnot  or  Afitdayit. — The  affidavit 
upon  which  an  order  for  publication  of  summana  was  procured  in 
a  ease  in  which  the  judgment  is  sought  to  be  set  aside  herein  is  held 
to  be  sufficient  to  show  the  exercise  of  due  diligence  in  searching 
for  defendant  and  that  he  could  not  be  found.  (Clarkin  y.  Morris, 
102.) 

2.  RSQUIBKMENTS   OF     AFFIDAVIT  —  CONGLUSIYXKXSS   OF    DECISION.—If 

the  facts  set  forth  in  an  affidavit  to  procure  an  order  for  publica- 
tion of  summons  have  a  legal  tendencj  to  show  the  exercise  of 
diligence  on  behalf  of  the  plaintiff  in  seeking  to  find  the  defendant 
within  the  state,  and  that  after  the  exercise  of  such  diligence  he 
cannot  be  found,  the  decision  of  the  judge  that  the  affidavit  shows 
the  same  to  his  satisfaction  is  to  Be  regarded  with  the  same  effect 
as  is  his  decision  upon  any  other  matter  of  fact  submitted  to  his 
judicial  determination.     (^Id.) 

3.  Whereabouts  of  Defendant — Lack  of  Knowledge  of  Piaintiff — 
Affidavit  Sufficient. — The  affidavit  on  which  an  order  for  publica- 
tion of  summons  is  procured  is  sufficient,  although  not  declaring 
expressly  that  the  plaintiff  affiant  did  not  himself  know  the  where- 
abouts of  the  defendant,  where  such  lack  of  knowledge  can  rea- 
sonably be  inferred  from  the  language  of  the  affidavit.     (Id.) 

4.  Seevicb  on    Pabtnership — Motion  to  Quash. — Where  members  of 

a  partnership  were  parties  defendant  and  the  sunmions  waa  prop- 
erly served  on  them,  a  motion  to  quash  the  service  on  the  partnership 
was  properly  overruled.     (Vance  v.  Gilbert,  574.) 

SURETIES.     See  Bond,  2,  3, 13, 14. 

SWAMP  ANI>  OVEBFLOWED  LANDS.    See  PubUc  Lands,  8-10. 

TAXATION.     See  Inheritance  Tax;  Tax  Sales. 

TAX  SALES. 

1.  Quieting  Title— Invalidity  of  Tax  Sales— Finding — OwNttSHiF 
OF  Pbope&tt. — In  an  action  to  remove  a  cloud  upon  the  title  to  real 
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TAX  SALES  (Continued). 

property  throngh  the  issuance  of  a  certificate  of  sale  at  a  delinquent 
tax  sale,  a  finding  that  the  plaintiff  was  the  owner  of  the  property 
is  necessarily  a  determination  that  the  sale  was  void.  (Marysville 
Woolen  Mills  v.  Smith,  786.) 

2.  Taxation  —  Pboceedings  Under  Repealed  Law  —  Distubbange  op 
TiTLBs — Attitude  of  Courts. — ^Where  a  city  for  nearly  half  a  cen- 
tury has  been  proceeding  on  the  theory  that  a  repealed  tax  law 
bound  it  in  all  tax  proceedings,  and  under  it  has  be^  making  its 
assessments,  levying  its  taxes,  selling  at  delinquent  sales,  and  making 
deeds  to  purchasers,  a  court  will  be  particularly  loath  to  disturb  such 
condition  and  unsettle  titles,  and  will  do  so  only  when  a  clear  neces- 
sity for  deciding  the  point  shall  arise.     (Id.) 

3.  Sale  Before  Deunquency — ^Void  Sale. — Under  section  3746  of  the 

Political  Code  as  it  stood  in  1876,  providing  that  taxes  shall  become 
delinquent  on  the  first  Monday  in  January  next  thereafter,  a  sale  for 
taxes  made  December  4th  was  void.     (Id.) 

4.  Change  op  Law  bt  Ordinance — Burden  of  Proof. — In  an  action 

to  remove  a  cloud  upon  title  to  real  property  through  the  issuance  of 
a  certificate  of  sale  at  a  delinquent  sale  made  by  a  city  assessor,  the 
burden  is  upon  the  defendant  to  sustain  his  claim  that  the  general 
law  had  been  modified  or  changed  by  municipal  ordinances.     (Id.) 

5.  Evidence — Ordinances — ^Judicul  Notice. — The  supreme  court  can- 
not take  judicial  notice  of  city  ordinances  in  a  proceeding  originating 
in  the  superior  court.     (Id.) 

6.  Vom  Sale — ^REiifBURSEMENT  of  Purchaser. — ^In  an  action  to  re- 

move  a  cloud  upon  title  through  the  issuance  of  a  certificate  of  sale 
at  a  delinquent  tax  sale,  the  defendant,  where  the  sale  is  found  to  be 
void,  is  only  entitled  to  be  reimbursed  for  what  he  has  actually  paid 
out  and  interest.     (Id.) 

7.  Taxation — Premature  Sale. — Judgment  and  orders  denying  motions 

for  a  new  trial  affirmed  on  the  authority  of  Marysville  Woolen 
MilU  ▼.  Smith,  ante,  p.  786.     (Martin  v.  Smith,  612.) 

TIPPING.    See  Police  Power,  1, 

TITLE. 

1.  Justice's  Court— Title  to  Land  Set  Up  bt  Answer — Transfer  of 
Action  to  Superior  Court — Theory  of  Defense — Conclusiveness 
ON  Defendant  in  Subsequent  Proceedings. — ^Where,  in  an  action 
brought  in  a  justice's  court  to  recover  certain  wheat,  the  defendant, 
in  his  answer,  set  up  ownership  in  himself,  upon  the  ground  that  he 
was  the  owner  of  the  land  upon  which  the  wheat  was  grown,  and 
after  the  case  was  transferred  by  the  justice  to  the  superior  court, 
upon  demand  of  the  defendant,  upon  the  ground  that  the  title  to 
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TITLE  (Continued). 

land  was  involved,  the  defendant  filed  a  eion-eomplaint  to  quiet 
his  title  to  the  land  and  to  have  a  trust  declared  thereon  in  his 
favor  and  to  have  such  trust  terminated,  and  upon  the  trial  of  the 
action  the  plaintiff  introduced  in  evidence  a  judgment  of  the  supe- 
rior court  entered  prior  to  the  time  when  the  wheat  was  grown, 
quieting  his  title  to  the  land,  against  the  claims  of  the  defendant, 
and  adjudging  the  plaintiff  to  be  the  owner,  and  thereupon  the 
plaintiff  rested  his  case,  the  trial  court  properly  denied  the  defend- 
ant's molion  for  a  nonsuit,  since  the  defendant,  having  predicated 
his  defense  on  the  theory  that  the  plaintiff  was  not  the  owner,  or 
entitled  to  the  possession,  of  the  land  on  which  the  wheat  was  grown, 
and  having  obtained  a  transfer  to  the  superior  court  upon  the  ground 
that  the  title  to  the  wheat  depended  upon  the  issue  of  the  title  to 
land,  and  having  also  sought  to  quiet  his  own  title  to  the  land  in  an 
action,  involving  originally  only  the  ownership  and  right  of  posses- 
sion of  the  wheat,  could  not  afterward,  either  in  the  trial  court  or 
on  appeal,  assert  that  the  plaintiff's  proof  of  ownership  of  the  land 
was  insufficient  to  establish  his  right  to  the  wheat  (Lamberson  v. ' 
Bashore,  322.) 
2.  Appeal  —  Oomfuct  of  Evidence.  —  The  determination  of  a  trial 
court,  on  conflicting  evidence,  of  a  quntion  of  ownership  of  land 
will  not  be  reviewed  on  appeal.  (Id.) 
8.  Lost  ob  Stolen  Pboperty — Title  op  TauE  Ownxb. — One  who  buys 
lost  or  stolen  property  from  a  finder  or  thief,  though  he  pay  full 
value,  in  good  faith,  and  without  notice,  obtains  no  title  as  against 
the  true  owner.  (Crocker  Nat.  Bank  v.  Byrne  i^  McDonnell,  329.) 
See  Deeds,  10;  Estates  of  Deceased  Persons,  26,  27;  Husband  and 

Wife,  12;  Quieting  Title,  3,  7;  Sales,  1,  5;  Yendor  and  Yendee, 

2,3. 

TBANSFEBS.    See  Boundaries^  ^ 

TBIAL. 

^'Issues"  Defined. — "Issues**  in  a  case  do  not  arise  or  erist  to  as  to 
require  trial  upon  the  mere  filing  of  a  complaint,  but  only  upon 
joinder  of  issue  through  appropriate  denials  of  the  averments  of  the 
complaint,  or  through  aflSrmative  defenses  or  pleas  deemed  or  re- 
quired to  be  denied  by  the  plaintiff,  or  by  other  defendants,  as  the 
case  may  be.  (Mercantile  Trust  Co.  v.  Superior  Court,  512.) 
See  Pleading,  7. 

TBtTST  DEED. 

1.  FOBSCLOSUBS — ACJTION   TO  SET  ABIDE  TBUSTBB'S  SAMC  —  IBBBOB  OF 

Bboobdeb  in  Begobdino  Tbust  Deed — ^Publication  of  Notice  of 
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TBU8T  DEED  (Continued). 

Sale. — Where  a  deed  of  trust,  executed  as  security  for  a  debt, 
required  that  in  case  of  a  foreclosure  sale  by  the  trustee  for  de- 
fault, notice  of  such  sale  should  be  published  "at  least  onee  a  week 
for  three  snccessiTe  weeks,"  but,  through  an  error  in  transcribing 
in  the  recorder's  office,  it  was  made  to  read  that  the  notice  should 
be  published  ''at  least  tioiee  a  week,"  etc.,  and  after  default  the 
trustees  sold  after  a  publication  of  "once  a  week,"  etc.,  in  accord- 
ance with  the  terms  of  the  instrument  and  not  "twice  a  week" 
as  apparently  required  by  the  recorded  transcription,  one  who  had 
purchased  from  the  makers  of  the  trust  deed  before  the  foreclosure 
could  not  succeed  in  an  action  to  set  aside  the  foreclosure  sale  and 
deed  to  a  purchaser  thereunder,  in  the  absence  of  any  showing  that 
he  ever  saw  the  recorded  copy  of  the  trust  deed  or  any  abstract 
thereof,  or  inquired  into  the  contents  thereof  in  making  his  purchase 
of  the  property,  or  relied  upon  the  record,  or  upon  the  legal  fiction 
of  his  constructive  notice  of  its  contents  in  making  such  purchase. 
(Dawes  t.  Tucker,  46.) 

2.  Equitablb  Relmt — Actual  Injuet. — ^To  entitle  the  plaintiff  to 
equitable  relief  from  a  tirustee's  sale  in  such  a  case,  the  plaintiff 
must  show  some  actual  injury  sustained  by  him  through  having 
relied  on  and  having  been  misled  by  the  record  of  the  trust  deed. 
(Id.) 
8.  Immaterial  Erbob  in  Beoobded  Copt. — In  such  case  the  error  of 
the  recorder  was  not  of  such  consequence  as  to  render  the  recorda- 
tion of  the  instrument  void,  and  the  purchaser,  having  constructive 
notice  from  the  record  of  such  essential  particulars  as  the  names 
of  the  parties,  the  designation  of  the  debt  secured,  the .  description 
of  the  property,  and  a  general  definition  of  the  rights  and  duties  of 
the  trustees,  did  not  stand  in  the  position  of  one  who  had  purchased 
property  upon  which  there  was  an  unrecorded  encumbrance  of  which 
he  had  no  notice.  (Id.) 
4.  Invbstioation  of  Begobd— PaESUMPTiON. — ^In  such  case  the  plain- 
tiff is  not  entitled  to  the  presumption  arising  from  his  constructive 
notice  of  the  record,  that  he  did  investigate  the  record  and  did 
in  fact  rely  upon  it.     (Id.) 

TBUSTa 
1.  Action  to  Declabs  and  Entobce— Deed  fbom  Son  to  Motheb — 

SUFFICIENOT    of    EVIDENCE    TO    SUSTAIN    FINDINGS.— In    this    actiou 

by  the  guardian  of  an  incompetent  to  have  it  declared  that  a  deed 
executed  by  him  to  his  mother  was  intended  to  create  a  trust  for 
his  benefit,  and  to  enforce  such  trust,  it  is  held  that  the  evidence 
sustained  the  findings  against  the  trust  claimed.  (Citizens'  Trust  it 
8av.  Bank  v.  Tuffree,  185.) 
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TRUSTS   (Continued). 

2.   INYOLUNTABT    TbUST — ^BXPUDIATION    UNME0E88AKT. — ^The    role    that 

th«  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  trustee 
as  against  his  beneficiary  until  there  has  been  a  repudiation  of  the 
trusty  and  the  adverse  claim  of  the  trustee  has  been  dearlj  and  un- 
equivocally made  known  to  the  cestui  que  trust,  applies  to  express 
trusts  only,  and  not  to  an  involuntary  trust  raised  by  operation  of 
law.     (Benoist  v.  Benoist,  234.) 

See  Contracts,  55;  Estates  of  Deceased  Persons,  19,  80;  Fraud,  6; 
Pleading,  4. 

UNDUE  INFLUENCE.    See  Appeal,  82. 

VENDOR  AND  VENDEE. 

1.  Breach  or  Conteact  bt  Vbndob  —  Bai>  Faith  —  Instkuctions  — 

Question  foe  Juey. — In  an  action  for  damages  for  breaeh  by 
vendor  of  a  contract  to  convey  real  estate  in  which  damages  for  bad 
faith  were  claimed  under  section  3306  of  the  Civil  Code,  an  in- 
struction to  the  jury  to  the  effect  that  any  "unlawful"  or  **unjus- 
tlfiable"  refusal  on  the  vendor's  parts  to  comply  with  their  agree- 
ment would  be  sufficient  to  constitute  bad  faith  was  erroneous  and 
prejudicial,  since  every  breach  of  a  valid  and  subsisting  contract 
for  which  damages  may  be  recovered  is  "unjustifiable"  and  in  a 
sense  "unlawful,"  but  "bad  faith"  on  the  part  of  the  vendors  is 
a  question  for  the  jury.     (Hamaker  v.  Bryan,  128.) 

2.  Absence  of  Title  in  Vendor  —  Vendor  Holding  Contract  fob 
Title. — Where  vendors  have  made  arrangements  to  secure  title  to 
land,  it  is  not  bad  faith  for  them  to  enter  into  a  contract  of  sale. 
(Id.) 

3.  Delay  in  Sectjrino  Title. — In  such  case  a  few  days'  delay  on  the 

part  of  the  vendors  in  securing  title  is  not  evidence  of  bad  faith. 
(Id.) 

4.  Rescission — ^Representations  by  Vendor  of  Sufficiency  of  Watek 

Supply. — Where  the  vendors  of  land  and  their  representatives  as- 
sured the  vendees  before  they  contracted  for  the  purchase  of  the 
property  that  there  was,  and  would  continue  to  be,  a  constant  sup- 
ply of  water  to  the  amount  indicated  by  the  contracts  of  sale,  and 
that  there  was  in  a  near-by  canyon  a  dam  and  reservoir  with  ample 
supply  of  water  to  irrigate  the  whole  valley  in  which  the  lands 
were  situated,  while  the  trial  court,  on  sufficient  evidence,  found 
that  at  times  there  was  not  sufficient  water  for  domestic  use,  and 
that  there  never  had  been  sufficient  Tvater  for  irrigation  at  all  times 
of  the  year  when  irrigation  was  necessary  for  the  raising  of  crops, 
the  vendees  were  in  a  position  to  withdraw  from  the  eoatraet  before 
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its  partial  consummation  by  payment  of  any  part  of  the  purchase 
price  under  it.     (Cooper  t.  Huntington,  160.) 

5.  LaoHSS — EiSTOPPEL—VENDOBS   ESTOPPED   FKOM   SeTTINO   UP  LaGHES 

OF  Vendees. — Where  the  vendors,  by  assurances  and  promises  from 
time  to  time  that,  if  f^iven  a  little  more  time,  they  would  supply 
water  to  the  vendees,  and  that  improvements  in  the  water  system 
then  being  made  would  insure  a  bountiful  supply,  induced  the  pur- 
chasers to  remain  on  the  premises  and  endeavor  to  cultivate  the  land 
and  to  postpone  any  efforts  to  rescind  the  agreements,  the  vendors 
and  all  interested  with  them  were  estopped  from  setting  up  laches 
on  the  part  of  the  vendees  as  a  defense  to  their  right  to  rescind. 
(Id.) 

6.  DBFiNin  PiOMiSBS   NOT  Mbbb  Mattees  OF  OPINION. — Where  the 

vendors  in  such  case  promised  the  vendees  a  definite  quantity  of 
water,  the  representations  made  to  the  vendees  were  not  mere  mat- 
ters of  opinion,  but  amounted  to  promises  that  by  means  of  their 
improved  facilities  of  the  water  system  they  could  and  would  furnish 
the  agreed  quantity.     (Id.) 

7.  Washing  Awat  of  Soil  by  Flood— New  Matter — Supplemental 

PLEADING. — The  washing  away  of  about  four  acres  of  the  soil  after 
the  commencement  of  the  action  was  new  matter  entitling  the  ven- 
dees to  additional  relief,  and  it  was  not  error  under  the  circum- 
stances to  permit  the  vendees  to  set  up  such  new  matter  in  a  supple- 
mental pleading.     (Id.) 

VENDOR'S  LIEN.    See  Contracts,  i6,  46. 

VENUE. 
1,  Action  fob  Damages  —  Injuet  to  Personal  Pbopebtt  —  Lost 
Profits  from  Land — Construction  of  Complaint. — A  complaint 
which  alleges  that  on  a  certain  date  plaintiff  was  in  lawful  and 
peaceable  possession  of  certain  land  upon  which  he  was  engaged  in 
farming  and  carrying  on  a  dairy,  and  that  at  said  time  defendants, 
without  right,  entered  upon  said  land,  drove  the  plaintiff's  cattle, 
horses,  and  hogs  off  the  premises  during  a  violent  rainstorm,  forcibly 
taking  possession  of  the  premises  and  buildings;  that  some  of  his 
stock,  by  being  exposed  to  said  storm,  died  and  others  became  im- 
paired and  diseased;  that  he  was  compelled  to  expend  large  sums 
for  removing  and  storing  property,  pasturing  stock,  and  renting 
other  land;  that  he  lost  certain  net  profits  of  his  dairy  for  the  year, 
the  amount  of  each  element  of  damage  being  alleged,  but  it  not  being 
alleged  that  defendants  claimed  any  interest  in  the  land  or  that 
plaintiff  was  entitled  to  the  possession  at  the  time  the  action  was 
begun  or  sought  its  recovery,  does  not  state  a  cause  of  action  either 
to  recover  the  possession  of  real  estate  or  to  quiet  the  title  thereto, 


Digitized  by 


Google 


940  Vbbdiot. 

VENUE  (Oontinued). 

under  section  5,  article  VI,  of  the  constitution,  and  such  an  action 
maj  be  commenced  in  any  county  in  the  state,  and  the  right  to  have 
a  trial  in  the  county  where  the  land  lies,  if  such  right  exist,  can 
only  be  enforced  by  an  application  to  change  the  venue.  (Gomes  y. 
Beed,  759.) 

2.  PLXAj>iNa — SumcsENGY  OF  OoMFLAiNT. — The  allegations  in  saeh  a 

complaint  that  the  plaintiff  was  lawfully  in  possession  of  the  prem- 
ises, that  he  had  his  property  thereon,  and  that  he  was  without  right 
ousted  therefrom  by  the  defendants  and  that  damages  to  his  prop- 
erty resulted  from  said  ouster,  state  a  good  cause  of  action.     (Id.) 

3.  BiNOLB  Causk  of  Action. — ^The  complaint  in  such  ease  states  but 

one  cause  of  action,  the  fact  that  the  trespass  caused  damages  of 
several  kinds,  such  as  the  loss  of  mesne  profits,  and  injury  to  p«r- 
sonal  property  by  reason  of  the  removal,  expenses  of  removal,  and 
the  like,  not  making  more  than  ono  cause  of  action.     (Id.) 

4.  SPKaAL  Damages  —  Esboneous  Striking  Out  of  Paets  of  Oom- 

FLAiNT. — In  such  a  ease  it  is  error  to  strike  from  the  complaint 
allegations  of  special  damages,  for,  although  damages  which  are  the 
necessary  consequence  of  the  wrongful  act  can  be  recovered  under 
the  general  allegation  of  the  amount  of  damage  inflicted,  where 
there  are  different  elements  of  damage  flowing  from  the  wrong  and 
the  amount  of  damages  from  each  element  is  capable  of  exact 
statement,  the  defendant  has  the  right  to  be  informed  of  the  amount 
of  the  claim  for  each,  so  that  he  may  be  prepared  with  evidence 
at  the  trial  to  meet  the  claim,  and  if  damages  ensue  because  of 
some  particular  circumstances  existing  at  the  time,  though  the 
natural  consequence  of  the  wrongful  act  in  connection  with  the 
special  circumstances,  the  facts  must  he  specially  alleged.  (Id.) 
See  Criminal  Law,  9;  Husband  and  Wife,  9;  Place  of  TriaL 

VERDICT. 

1.  Peagtigs— Pleading— Oboss-gomplaint  Beinoino  in  Thibd  Paett — 
Failuee  to  Find  as  to  Ceoss-defendant — ^Waivee  of  Defects. — 
Where,  in  an  action  for  the  purchase  price  of  certain  cattle,  the 
defendant  by  cross-complaint  designated  as  a  cross-defendant  a 
third  party,  who,  although  the  record  does  not  disclose  that  he 
was  served  with,  or  answered,  the  cross-compkiint,  appeared  by 
counsel  at  the  trial,  and  the  jury  found  a.  verdict  in  favor  of 
the  plaintiff  against  the  defendant  without  finding  on  any  of  the 
issues  raised  by  the  defendant's  cross-complaint,  if  the  verdict  was 
defective  in  these  respects,  the  defendant  waived  such  defects  by 
failing  to  call  the  attention  of  the  court  to  the  same  before  the  jury 
was  discharged,  so  that  it  might  retire  and  correct  its  verdict  as 
provided  by  section  619  of  the  Code  of  CSvil  ProcedurSL  (Asebes 
T.  BUss,  187.) 
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VBBDICT  (Continixed). 

2.  Vesdict  iob  Plaintift  —  Effect  on  Defendant's  Oboss-com- 
FLAINT. — In  such  case  a  verdict  in  favor  of  the  plaintiff  against  the 
defendant  for  the  amount  claimed  in  plaintiff's  complaint  was  of 
necessity  a  finding  against  the  defendant  that  no  cause  of  action 
existed  in  his  favor  against  either  the  plaintiff  or  the  third  party 
named  as  cross-defendant.  (Id.) 
See  G6ntraet8,  18;  Negligence,  51|  52. 

YEBIFIGATION.    See  EMates  of  Deceased  Persons,  34,  35. 

WAIVEB.  See  Alienation  of  Affections,  5;  Arbitration,  1;  Contracts, 
29,  30;  Estates  of  Deceased  Persons,  11|  15,  16;  Jurisdiction. 
2,  4;  Pleading,  6;  Verdict,  1* 

WAB£HOUSE&f£37. 

1.  Loss  OF  Goods  bt  Fnx— Oontkaot  fob  Fibepboof  Storage— Evi- 
DSNCE — Representations  bt  Adyebtisement. — In  an  action  against 
a  warehouse  company  to  recover  the  value  of  goods  destzoyed  by 
fire  while  stored  with  the  defendant  under  an  alleged  contiact  that 
they  were  to  be  stored  in  a  fireproof  warehouse,  it  was  not  error 
to  admit  evidence  showing  representations  by  advertisements  and 
printed  matter  to  the  effect  that  the  defendant  had  at  its  disposal 
fireproof  warehouses,  and  offered  to  its  customers  to  furnish  storage 
of  that  kind,  as  the  evidence  tended  to  corroborate  the  evidence  given 
by  plaintiff  as  to  the  express  contract  made.  (Hood  v.  Bekins  Yan 
it  Storage  Co.,  150.) 

2.  Yalxtx  of  Goods  —  Tbial  bt  Oottbt  —  EvnHBNCS  —  Uncebtain  and 
Contbadiotoby  Testimony. — ^Where  such  action  was  tried  by  the 
court  without  a  jury,  and  the  only  evidence  as  to  the  value  of  the 
goods  was  the  testimony  of  the  plaintiff,  the  value  and  weight  of 
the  testimony  was  a  question  for  the  determination  of  the  trial 
judge,  and  if  that  testimony,  however  uncertain  or  contradictory, 
satisfied  the  trial  judge  of  the  value  of  the  goods.  It  was  not  for  an 
appellate  court  to  disturb  the  judgment.     (Id.) 

3.  Expert  Testimony— Detebmination  of  Qualification. — It  was  for 

the  trial  court  to  determine  whether  the  plaintiff  was  qualified  to 
testify  as  to  the  value  of  the  goods,  and  its  ruling  in  that  respect  ii 
not  subject  to  review  on  appeal     (Id.) 
See  Conversion,  1,  2. 

WARRANTY.    See  Accident  Imninuiee,  i» 

WATER  RATES. 
1.  Obdinancb— Valuation  of  Pbopebties — Metebs  not  rii  Use. — In 
an  action  by  a  water  company  to  restrain  the  enforcement  of  an 
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ordinance  of  a  municipal  corporation  regulating  ivater*  rights  to  be 
charged  by  persons  or  corporations  supplying  water  within  the 
municipality,  the  trial  court  in  calculating  the  valuation  of  the  plain- 
tiff's working  properties  was  not  wrong  in  excluding  from  considera- 
tion &89  meters  installed  in  houses  unrented  and  unused  at  the  time 
the  valuations  were  made,  and  where  there  was  no  sufficient  showing 
that  such  meters  would  be  used  during  the  year  for  which  the  rates 
were  fixed,  especially  in  view  of  the  fact  that  the  court  had  fixed  a 
valuation  upon  3,172  meters  and  service  connections  in  actual  use, 
which  was  more  than  double  the  valuation  placed  thereon  by  the 
plaintiff,  in  its  verified  statement  of  its  properties  attached  to  its 
complaint.     (Union  Hollywood  W.  Oo.  v.  Los  Angeles,  206.) 

2.  Unusid  Emergenct  Pumpino  Plant  —  Finding  op  Trial  Oottbt 
Sustained. — Where  a  pumping  plant  formerly  in  use  had  been  shut 
down,  but  was  maintained  as  an  emergency  plant  to  be  put  into  use 
in  the  event  of  any  interference  with  the  service  from  plaintiff's 
other  sources  of  supply,  the  trial  court  properly  concluded  that  such 
plant  was  not  such  an  essential  part  of  plaintiff's  ^stem  as  to  jus- 
tify the  imposition  of  an  added  rate,  and  with  the  discretion  of  the 
trial  court  to  make  such  finding  the  supreme  court  will  not  interfere. 
(Id.) 

8.  Adequacty  op  Valuation  —  Ooniugting  Etidbncb  —  Findings  not 
Disturbed. — ^Where  the  evidence  as  to  the  necessity  for  the  use  and 
also  the  valuation  of  certain  easements  and  right  of  way  was  de- 
tailed, extensive,  and  conflicting,  the  findings  of  the  trial  court  in 
respect  to  such  properties  will  not  be  disturbed  on  appeal.     (Id.) 

4«  Water-beabino  Lands— Rule  for  Valuation. — A  finding  of  tiie 
trial  court  that  certain  water-bearing  real  estate  constituting  a  part 
4^f  plaintiff's  plant  and  system  was  not  of  the  value  of  two  hundred 
and  twenty -five  thousand  dollars,  but  was  of  the  value  of  ninety-two 
thousand  five  hundred  dollars,  to  which  was  added  the  further  find- 
ing that  the  court  did  not  consider  the  value  of  the  water  in  said 
land  separate  and  apart  from  said  land,  but  fixed  the  value  of 
said  water-bearing  land  by  comparing  its  value  with  similar  water- 
bearing land  in  the  same  localityi  capable  of  prodndng  a  like  amount 
of  water,  was  proper.  (Id.) 
See  Contracts,  31. 

WATERS  AND  WATER  RIGHTa 
1.  Eminent  Domain— Public  Utilities  Aot— Condemnation  op  Prop- 
erty Devoted  to  Public  Use — ^Determination  op  Value — ^Find- 
ing OP  Railroad  Commission  Conclusive. — Under  section  47  of  the 
Public  Utilities  Act,  where,  after  the  railroad  commission  has  fixed 
and  determined  and  certified,  in  accordance  with  section  70  of  the 
act,  the  compensation  that  should  be  paid  by  a  county  municipal 
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water  district  or  other  public  corporation  to  acquire  an  existing 
public  utility,  the  district  or  public  corporation  desiring  to  acquire 
such  existing  public  utility  commences  an  action  in  the  superior 
court  to  take  the  property  under  eminent  domain  proceedings,  the 
finding  of  the  commission  on  the  subject  of  value  is  final  and  con- 
clusive, and  the  superior  court  is  not  authorized  to  determine  the 
value  of  the  property,  and  give  judgment  for  such  value,  as  the 
compensation  to  be  paid  to  the  owner.  (Marin  M.  W.  Dist.  v. 
Marin  W.  etc  Co.,  30.) 

2.  Watercoubsb  Definbd — ^Runoff  fbom  Annual  Rains  and  Snow 
Flowing  in  Defined  Steeam. — Water  consisting  of  the  runoiff  from 
the  usual  and  annually  recurring  fall  of  rain  and  snow,  draining 
from  the  surrounding  hills  into  and  through  a  canyon,  in  a  well- 
defined  channel,  constitutes  a  watercourse,  to  which  a  riparian 
owner's  rights  attach.     (Lindblom  v.  Round  Valley  Water  Co.,  450.) 

3.  Flow  not  Nscessabilt  Continuous. — It  is  not  necessary  to  the 
existence  of  a  watercourse  that  the  flow  should  be  continuous 
throughout  the  year.     (Id.) 

4.  Action  to  Restrain  Interfebbnce  With  Flow  —  Nonexistence 
OF  Stream — Finding  Contrary  to  Evidence. — Where,  in  an  action 
against  a  water  company  to  restrain  interference  with  the  flow 
of  water  in  what  was  alleged  to  be  a  natural  stream,  the  evidence 
showed  that  defendant  was  maintaining  a  reservoir  by  means  of  a 
dam  in  a  canyon,  into  and  through  which  canyon  there  was  a  flow 
of  water  consisting  of  the  usual  and  annually  recurring  fall  of  rain 
and  snow  which  drained  from  the  surrounding  hills,  and  that  the 
stream  formed  by  this  water  carried  a  substantial  current  during 
the  season  of  rainfall  and  thereafter  while  the  snows  in  the  sur- 
rounding mountains  were  melting,  beginning  to  run  about  Novem- 
ber or  December,  although  ceasing  entirely  about  June,  as  the  dry 
season  advanced,  a  finding  that  there  was  no  stream  or  watercourse 
in  the  canyon  was  contrary  to  the  evidence.     (Id.) 

5.  Natural  Watercourse  —  Character  not  Lost  by  Long-continued 
Diversion. — If  a  canyon  is  in  fact  a  watercourse  under  natural 
conditions,  it  does  not  lose  that  character  by  a  mere  diversion, 
however  long  continued,  although  the  rights  of  a  riparian  owner 
may  be  subordinated  to  those  of  the  appropriator.     (Id.) 

6.  Appropriator'b  Right  —  Forfeiture  by  Nonuser  —  Abandonment 
— Distinction  Between— Intent. — Section  1411  of  the  Civil  Code 
providing  that  ''the  appropriation  must  be  for  some  useful  or  bene- 
ficial purpose,  and  when  the  appropriator  or  his  successor  in  in- 
terest ceases  to  use  it  [the  water]  for  such  a  purpose,  the  right 
ceases,''  lays  down  a  rule  for  the  forfeiture  of  a  right  by  non- 
user,  which  is  entirely  distinct  from  abandonment,  which  depends 
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upon  proof  of  an  intent  to  relinquish  permanently  the  postesnon. 
and  enjoyment  of  a  property  right.     (Id.) 

7.  Evidence  or  Intent  to  Abandon — Nonusek. — Nonuser  affords  evi- 
dence from  which  the  intent  to  abandon  may  be  inferred,  but  Bonueep 
for  a  sufficient  period  ends  the  right,  regardleis  of  the  appropri- 
ator'fl  intent.     (Id.) 

8.  Limitation  or  UsurBOOTUABT  Bight  —  Pbisobiftion. — ^Where  a 
valid  appropriation  had  been  made  by  a  water  company  of  water 
flowing  in  a  natural  watercourse,  while  the  land  below  the  point 
of  diversion  was  still  a  part  of  the  public  domain,  and  a  part  of 
the  land  bordering  on  the  stream  below  had  since  passed  into  the 
ownership  of  one  claiming  a  superior  right  in  the  flow  as  against 
the  right  of  the  appropriator,  who,  it  was  asserted,  had  failed  to 
apply  the  water  to  a  beneficial  use,  the  appropriator's  position  was 
not  strengthened  by  resting  its  right  on  prescription,  since  all  such 
appropriator  could  acquire  by  diverting  or  impounding  the  water 
was  a  usufructuary  right  and  not  an  ownership  in  the  earpus  of 
the  water,  except  perhaps  so  much  thereof  as  it  had  actually  reduced 
to  possession  in  its  reservoir.     (Id.) 

9.  Storage  or  Watve  in  Besekvoie  not  a  Bknetigiai.  Use. — Storage 
of  water  in  a  reservoir  is  a  mere  means  to  the  end  of  applying 
it  to  a  beneficial  use,  and  not  in  itself  a  beneficial  use.     (Id.) 

10.  Water  Impounded  in  Ezcbss  or  Benehcial  Use  —  Evidence  — 
Pending. — Evidence  in  an  action  by  a  riparian  proprietor  against 
an  appropriator  of  water  examined  and  found  insufficient  to  sus- 
tain a  finding  that  the  defendant  and  its  predecessors  had,  for 
more  than  forty  years,  continuously  applied  all  the  water  impounded 
by  it  to  useful  and  beneficial  purposes.     (Id.) 

11.  Bight  or  Bipaeian  Owner  in  Excess. — In  such  ease  the  riparian 
owner  below  the  point  of  diversion  is  entitled  to  insist  that  the 
appropriator  shall  permit  the  escape  into  the  canyon  constituting 
the  watercourse  of  the  natural  flow  over  and  above  what  is  re- 
quired to  enable  the  appropriator  to  meet  its  reasonable  needs, 
measured  by  its  maximum  requirements  during  the  five  years  pre- 
ceding the  eonunencement  of  the  action.     (Id.) 

WILLS. 
1.  Probate  or  Attested  and  Holographic  Will — OoNrucnNO  Evi- 
dence— Conclusiveness  or  Findings. — The  findings  of  a  trial  eourt, 
on  a  conflict  of  evidence,  that  a  document  offered  for  probate  as 
a  will  was  duly  executed  by  the  decedent  in  the  presence  of  two 
subscribing  witnesses,  and  also  that  it  was  written  ''entirely  in  the 
handwriting  of  said  testator,  by  his  own  hand,  and  was  dated  and 
subscribed  by  him,"  must  be  deemed  conclusive  on  appeaL  (Estate 
of  Jepson,  257.) 
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2.  FAiLTJia  TO  Pboduob  SuBSOBXBiNa  W1TNI88.— Where  a  will,  ese- 
cnted  in  the  presence  of  two  subseribing  witnesses  as  an  attested 
will,  is  also  dnlj  executed  as  a  holographic  wiU,  section  1315  of  the 
Code  of  Ciyil  Procedure,  requiring  that  on  the  contest  of  a  will  aU 
the  subscribing  witnesses  who  are  present  in  the  county  and  who  are 
of  sound  mind  must  be  produced  and  examined,  has  no  application, 
and  it  is  no  objection  to  the  admission  of  such  a  will  to  probate 
that  one  of  the  subscribing  witnesses  was  not  produced.     (Id.) 

S.  New  TaiAL  —  Niwlt  Disooverbd  Evidence  —  Diligence. — On  a 
motion  for  new  trial  of  a  will  contest  upon  the  ground  of  newly  dis- 
covered evidence,  the  trial  court  was  warranted  in  disregarding  affi- 
davits to  the  effect  that  the  disputed  signature  to  the  will  was  spuri- 
ous, where  there  was  no  sufficient  showing  that  the  evidence  could 
not  with  reasonable  diligence  have  been  produced  at  the  trial.     (Id.) 

i.  CuiroLATivx  EvmENOB. — ^The  trial  court  was  warranted  in  disre- 
garding affidavits  presented  on  a  motion  for  new  trial  of  a  will  con- 
test on  the  ground  of  newly  discovered  evidence,  when  the  evidence 
presented  by  the  affidavits  was  merely  cumulative.     (Id.) 

5.  GoMCiLS — OoNsiRUonoN  OP  Devisb. — In  this  case  where  the  testator 
had  left  a  will  and  nine  codicils,  the  final  codicils  are  construed  as 
changing  a  devise  which  the  testator  had  made  to  his  wife  from  a 
fee  simple  to  a  life  estate.     (Estate  of  Kelley,  523.) 

6.  Two  Codicils  Bead  Toobtheb. — In  such  case  two  codicils  executed 
within  a  few  days  of  each  other  were  to  be  construed  together. 
(Id.) 

See  Contracts,  53;  Estates  of  Deceased  Persons,  14,  18,  31,  36. 

WORKMEN'S  COMPENSATION  ACT. 

1.  Fbdebal  "Employebs'  Liabiutt  Aot"— United  States  Cottbt  De- 

cisions.— ^Upon  the  question  whether  a  given  employment  falls 
within  the  scope  of  the  Federal  "Employers'  Liability  Act"  (35 
XT.  8.  Stats.  65),  the  decisions  of  the  United  States  courts  are  of 
controlling  force.     (Southern  Pac.  Co.  v.  Industrial  Ace.  Com.,  20.) 

2.  Electbio  Railways  —  Death  op  Lineman  —  Chabacteb  op  Em- 
ployment—  Intebstate  Commebce  —  JuBisDicTioN  OP  Industbial 
Accident  Commission. — Where  an  electric  lioeman  was  killed  by  an 
electric  shock  received  while  he  was  engaged  in  wiping  insulators 
on  the  main  power  line  of  a  railway  company  which  operated  a 
system  of  electric  railways,  with- cars  used  both  in  intrastate  and 
interstate  commerce,  and  maintained  a  main  power-house  for  the 
generation  of  electric  power,  whence  it  transmitted  an  alternating 
current  of  high  voltage  through  a  main  power  line  to  substations, 
where  the  current  was  converted  by  converters  and  transformers,  to 

OLXXVni  Oal.- 


Digitized  by 


Google 


946  Workmen's  Compensation  Act. 

VOBKMEN'S  COMPENSATION  ACT  (Continued). 

a  diieet  earrent  of  reduced  voltage  and  passed  thence  to  troUqr 
wires,  and  from  them  to  the  motors  on  the  cars^  the  Industrial 
Accident  Commission  had  jurisdiction  to  make  an  award,  since  the 
main  power  line  on  which  the  deceased  was  working  was  not  part 
and  parcel  of  the  railroad  or  its  equipment,  but  an  instrumentalitj 
hj  means  of  which  something  necessary  for  the  operation  of  the 
cars  was  brought  to  a  point  where  it  could  be  usefully  applied,  and 
all  that  those  engaged  in  keeping  the  main  power  line  in  order  did 
was  to  assist  in  putting  on  the  trolley  line  the  necessary  power  to  be 
used  by  the  operatives  of  the  road  as  desired.     (Id.) 

3.  Limitation  on  Powek  of  Industrial  Accident  Commission   to 

Make  Awabd. — ^Under  the  constitution  the  Industrial  Accident  Com- 
mission has  no  judicial  authority  to  inquire  into,  determine,  oi  en- 
force liability  in  favor  of  an  employee  against  persons  other  than 
his  immediate  employer.     (Thazter  v.  Finn,  270.) 

4.  Award  Without  Authority — ^Judgment  in  Favor  op  Employee  or 

Subcontractor  —  Limitation  on  Right  of  Judicial  Review. — 
Although  an  award  in  favor  of  an  employee  of  a  subcontractor 
against  the  principal  contractor  would  have  been  annulled  by  the 
supreme  court  for  want  of  power  in  the  Industrial  Accident  Com- 
mission to  make  the  same,  if  proceedings  to  review  the  award  had 
been  instituted  within  the  time  allowed  by  the  Workmen's  Compensa- 
tion Act,  under  the  explicit  terms  of  sections  27,  84,  85,  and  73 
of  the  said  act,  where  no  proceeding  for  a  review  has  been  inau- 
gurated within  the  time  limited  by  the  act,  a  writ  of  execution 
issued  on  the  judgment  is  not  a  mere  nullity,  but  the  award  is 
conclusively  presumed,  as  against  any  kind  of  attack,  collateral  or 
otherwise,  to  be  lawful  and  binding.     (Id.) 

5.  Constitutional  Law — Power  of  Legislature. — ^The  legislature  had 
full  authority  thus  to  limit  the  review  of  awards  of  the  Industrial 
Accident  Commission  and  make  them  conclusive,  except  on  a  review 
by  the  courts  within  the  time  and  in  the  manner  specified  b^  the 
Workmen's  Compensation  Act.     (Id.) 

6.  Employer  and  Employee  —  Relation  not  Established  —  Inde- 
pendent Contract  to  Cut  Cordwo(m>  —  Owner  not  Liable  for 
Injury. — One  who  contracted  with  the  owner  of  wooded  land  to  cut 
with  his  own  tools,  working  when  and  as  he  pleased,  such  timber  as 
in  his  judgment  was  best  suited  for  converting  into  cordwood,  for 
which  he  was  to  be  paid  by  the  cord,  was  not  an  employee,  but  an 
independent  contractor,  and  was  not  entitled  to  an  award  from  the 
Industrial  Accident  Commission  in  a  proceeding  to  recover  for  in- 
juries sustained  by  him  in  his  work.  (Parsons  v.  Industrial  Aec 
Com.,  374.) 

T.  Proceeding  Before  Commissioners— Cause  of  Disability — Stip- 
ulation FOR  Determination  by  Physician — Evidence  Sufficient. 
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WORKMEN'S  COMPENSATION  ACT  (Continued). 

Where  on  a  proceeding  before  the  Industrial  Accident  Commission, 
for  an  award  for  injuries  claimed  to  have  been  sustained  by  an 
employee,  it  was  stipulated  that  the  applicant  had  received  an  in- 
jury in  the  course  of  his  employment  but  the  employer  and  the  in- 
surer claimed  that  the  disability  for  which  compensation  was  sought 
was  due  to  a  disease  with  which  the  employee  was  afSioted  and  not 
to  the  injury,  and  after  testimony  had  been  introduced  it  was  stip- 
ulated at  the  close  of  the  taking  of  the  evidence  before  a  referee, 
that  the  employee  should  submit  himself  to  examination  by  the 
physician  of  the  commission,  who  was  to  report  to  the  referee,  and 
that  this  report  should  be  used  by  the  commission  in  arriving  at  its 
decision,  and  that  upon  the  receipt  of  ^  the  report  the  matter  was  to 
be  submitted  for  decision  there  was  no  good  basis  for  a  claim^  after 
the  physician  had  made  his  report  and  it  had  been  considered  by  the 
commission,  that  the  award  was  made  before  all  the  evidence  had 
been  taken.     (Mesmer  &  Bice  v.  Industrial  Ace.  Com.,  466.) 

8.  Construction  of  STiPuiiATiON  —  Employment  of  Assistants  by 
Physician. — Under  such  stipulation  and  an  agreement  contained 
therein  that  the  physician  of  the  commission  was  to  take  whatever 
measures  he  deemed  necessary  to  reach  a  conclusion,  he  had  the 
right  to  employ  assistants  to  make  observations,  including  a  sero- 
logical examination,  and  to  report  the  result  for  the  information 
of  the  conmiission.     (Id.) 

9.  Incompetency  op  Evidence — Failure  to  Reject.— Failure  to  reject 
incompetent  evidence  which  was  merely  cumulative  of  other  evidence 
and  not  essential  to  support  the  finding  of  the  commission,  does  not 
affect  the  jurisdiction  of  the  Industrial  Accident  Commission  to 
make  an  award.     (Id.) 

10.  Revisw  OF  Award — Irregtjlarities  or  Errors  in  Procedure.— The 

granting  by  the  Industrial  Accident  Commission  of  a  rehearing,  on 
the  ground  of  newly  discovered  evidence,  in  violation  of  its  own 
rule,  requiring  such  evidence  to  be  set  out  in  detail  in  the  appli- 
cation for  a  rehearing,  and  the  taking  of  further  evidence  without 
solicitation  from  either  party,  being  mere  matters  of  procedure,  and 
not  going  to  the  jurisdiction  of  the  commission  to  make  awards,  are 
not  grounds  upon  which  the  supreme  court  can  vacate  an  award. 
(Maryland  Casualty  Co.  v.  Industrial  Ace.  Com.,  491.) 

11.  Incompetent  Evidence. — The  supreme  court   cannot  set  aside  an 

award  of  the  Industrial  Accident  Commission  because  of  the  admis- 
sion of  incompetent  evidence,  provided  there  is  enough  competent 
evidence  to  uphold  the  same.     (Id.) 

12.  Insurance  —  Construction  of  Policy  —  "General  Farm  Work, 
Excluding  Operation  of  Farm  Machinery." — An  insurance  policy 
binding  the  insurer  to  pay  all  sums  due  from  an  employer  under 
the  Workmen's  Compensation  Law  because  of  any  injury  to  em- 
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WORKMEN'S  COMPENSATION  ACT  (Oontiiued). 

ployees  "engaged  in  general  farm  work,  excluding  the  operation 
of  farm  machinery/'  covered  an  injnry  causing  the  death  of  an 
emplojee  who  was  struck  by  a  bar  attached  to  a  disk  harrow,  which, 
in  the  course  of  farming  operations,  was  being  pulled  in  the  nigh^ 
time  by  an  engine,  it  appearing  that  the  deceased  was  not  oper 
ating  the  engine  but  was  standing  in  the  field  and  using  a  lantern 
to  guide  the  engineer  who  operated  the  machine.     (Id.) 

13.  Uncertainty  in  Pouot— Oonstbuotion  Aoainst  Insueek. — ^If  in 
such  case  the  words  "excluding  the  operation  of  farm  machinery" 
are  of  uncertain  import,  then,  under  section  1654  of  the  Ciril  Code, 
the  contract  is  to  be  construed  most  strongly  against  the  insurer, 
who  drew  the  policy  and'  caused  the  uncertainty  to  exist.     (Id.) 

14.  Injubiss  "Arising  Out  of  Eicployment." — Such  acts  as  are  neces- 
sary to  the  life,  comfort,  and  convenience  of  the  servant  while  at 
work,  though  strictly  personal  to  himself,  and  not  acts  of  service, 
are  incidental  to  the  service,  and  injury  sustained  in  the  performance 
thereof  is  deemed  to  have  arisen  out  of  the  employment  (Whiting- 
Mead  Co.  V.  Industrial  Ace.  Com.,  505.) 

15.  Smoking  Habit — ^Burns  Suitered  While  Lighting  a  Cioabettx.— 

An  injury  sustained  by  a  workman  from  bums,  caused  by  the  igni- 
tion of  a  turpentine  soaked  bandage  on  a  wounded  hand,  while  he 
was  lighting  a  match  for  the  purpose  of  smoking  a  cigarette,  arose 
out  of  his  employment,  the  indulgence  in  the  smoking  habit  being 
the  satisfying  of  a  natural  want  necessarily  contemplated  by  the 
employer.     (Id.) 

16.  Employment  as  Janitor  and  Qardener—Injurt  in  Trimming  Tree 
— Horticultubal  Labor. — ^Under  the  Workmen's  Compensation  Act, 
the  Industrial  Accident  Commission  is  without  jurisdiction  to  award 
compensation  for  an  injury  received  by  a  person  employed  in  the 
dual  character  of  janitor  and  gardener,  whose  duties  were  to  look 
after  school  grounds  and  to  clean  schoolrooms,  where  the  injury  was 
received  while  he  was  engaged  in  cutting  off  the  stump  of  a  large 
limb  of  an  acacia  tree  which  projected  over  the  roof  of  the  school- 
house,  to  remedy  the  unsightly  condition  of  the  tree,  which  condition 
was  caused  from  a  previous  cutting  made  by  him  to  permit  the  better 
entry  of  light  into  one  of  the  sehoolrooma.  (George  y.  Industrial 
Ace.  Com.,  733.) 
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